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EXPLANATION. 


Tbe  General  Statutes  of  1866  is  the  last  state  revision  of  the  laws.  All  laws 
of  a  general  nature  passed  since  that  revision,  and  now  in  force,  will  be  found 
in  this  compilation.  The  notes  under  the  sections  state  the  law  which  en- 
acted them,  and  all  prior  laws  upon  that  subject,  and  the  changes  which  the 
laws  have  made.  When  the  section  is  from  the  General  Statutes  of  1866,  that 
is  cited;  but,  in  order  to  preserve  the  identity  of  prior  references  and  citations, 
the  section  numbers  of  the  General  Statutes  of  1873  are  also  added  in  paren- 
theses; hence  the  reference  in  such  cases  appears:  "  G.  S.  ch.  2,  §  3  (4)." 

When  the  section  is  that  of  a  law  enacted  since  the  revision  of  1866,  and 
not  an  amendment  of  that  revision,  the  year,  the  chapter  and  section  are  cited, 
and,  in  order  to  conform  to  the  Constitution,  the  title  and  date  of  approval  of 
tbe  act  are  also  given  under  its  first  section. 

In  consequence  of  the  Probate  and  Penal  Code  expunging  certain  chapters 
of  the  General  Statutes  as  amended,  the  chapter  numbering  of  that  revision 
could  not  be  followed. 

Tbe  classification  of  the  matter  in  each  chapter  under  the  heads  where  tbe 
subject-matter  belongs,  so  that  the  subject  would  not  be  in  different  places  in 
tbe  same  chapter,  prevented  the  consecutive  order  of  the  section  numbering  in 
tbe  General  Statutes  from  being  followed  in  all  cases. 

Tbe  first  volume  presents  the  police  and  fiscal  powers,  and  could  properly 
be  designated  the  Political  Code  or  division.  From  the  beginning  of  the  sec- 
ond volume  until  the  Probate  Code  is  reached  is  the  civil  or  remedial.  Then 
follows  the  Probate  Code,  the  Penal  Code  and  the  Code  of  Criminal  Proced- 
ure. Hence  the  five  codes  are  presented  in  this  compilation  in  proper  divis- 
k>D8,  order  and  classification  wanting  only  the  name. 

Every  change  assumed  in  arrangement  or  classification  is  that  adopted  by 

tbe  best  state  revisions  and  compilations. 

Jno.  F.  Kelly, 

St.  Paul,  Minn. 
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GENERAL  STATUTES  OF  MINNESOTA. 


CHAPTER  43  (G.  S.  ch.  60). 

MASTERS,  APPRENTICES,  SERVANTS. 

In  consequence  of  Probate  Code  —  act«i  1889,  ch.  46  —  expunging  thirteen  chapters  of  G.  S., 
the  chapter  nambers  of  G.  S.  could  not  be  preserved.  ' 


Sections. 

8S4  7-a^3.     A  pprent  iceship. 

Sa5^3S56.     Indenture. 


Sections, 

3857-SB61.    Master's  duties. 

8862-3864.    Misconduct. 


Apprenticeship. 


Sec.  3847.  Age  of. —  All  children  under  the  age  of  fourteen  years  may  be 
bound  as  apprentices  or  servants  until  that  age;  and  all  minors  above  the 
age  of  fourteen  years  may  be  bound  as  apprentices  or  servants,  males  to  the 
age  of  twenty-one  years,  and  females  to  the  age  of  eighteen  years,  or  to  the 
time  of  their  marriage  within  that  age,  in  the  manner  prescribed  in  this 
chapter. 

G.  S.  ch.  60,  §  1.  Apprentice,  from  apprendre,  to  learn;  hence  contract  to  learn  and  not 
merely  to  serve  is  apprenticeship.  1  Bl.  Com.  426;  83  E.  C.  L.  236;  21  E.  C.  L.  739.  This  sec- 
tion abrogates  common-law  rule  that  father  could  not  apprentice  without  child's  consent, 
a  East,  25;  9  East.  295;  5  Bac.  Abr.  842;  33  E.  C.  L.  236.  Dissolved  by  consent  of  aU  the  par- 
ties (4  M.  <fc  S.  386;  1  Salk.  68;  Bac.  Abr.),  by  gross  misbehavior  or  misconduct  (8  E.  C.  L.  460; 
47  id.  662),  and  cruel  and  inhuman  treatment.     Bac.  Abr. ;  2  Mon.  82. 

Sec.  3848.  Who  to  bind  apprentice.—  Children  under  the  age  of  four- 
teen years  may  be  bound  by  their  father,  or,  in  case  of  his  death  or  incompe- 
tency, by  their  mother,  or  by  their  legal  guardian;  and,  if  illegitimate,  they 
may'  be  bound  by  their  mother;  and  it  they  have  no  parent  competent  to  act, 
and  no  guardian,  they  may  bind  themselves,  with  the  approbation  of  the  county 
commissioners  of  the  county  where  they  reside;  but  the  power  of  a  mother  to 
bind  her  children,  whether  legitimate  or  illegitimate,  shall  cease  upon  her  sub- 
sequent marriage,  and  shall  not  be  exercised  by  herself  or  her  husband,  at  any 
time  during  such  marriage. 

G.  S.  cfa.  60,  §  2.  At  common  law  children  could  not  be  separated  from  their  parents  wan- 
tonly. IB.  &  C.  460 ;  3  id.  484 ;  4  id.  94.  Not  even  under  5  Eliz.  ch.  4,  §  35 ;  or  56  Geo.  III.,  ch. 
189. 

Sec.  3849.  Consent  of  minor. —  Minors  above  the  age  of  fourteen  years 
may  be  bound  in  the  same  manner:  provided,  that  when  they  are  bound  by 
their  parent  or  guardian,  the  consent  of  the  minor  shall  be  expressed  in  the 
indenture,  and  testiHed  by  his  signing  the  same. 

G.  S.  ch.  60,  §  3. 

Sec.  3850.    Chapter  apply  to  mistresses All  the  foregoing  provisions 

shall  apply  as  well  to  mistresses  as  to  masters. 
G.  a  ch.  60,  §  17. 

Sec.  3851.    Discharged  by  death  of  master.—  No  indenture  of  appren- 
ticeship or  service  made  in  pursuance  of  this  chapter,  shall  bind  the  minor 
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Secs.  3852-3858.]  masters,  apprentices,  servants. 

after  the  death  of  the  master;  but  the  minor  shall  be  thenceforth  discharged 
tberefrom,  and  may  be  bound  out  anew, 
G.  a  ch.  60.  §  16. 

Seo.  3852.  Father's  right — Nothing  contained  in  this  chapter  shall  af- 
fect a  father's  right,  at  common  law,  to  assign  or  contract  for  the  service  of 
bis  children  during  their  minority. 

G.  8.  ch.  60,  §  18.  Paternal  power  at  common  law  (1  Mason,  71-88) ;  maternal  power  (4 
Binney,  492). 

Indenture. 

Sec.  3853.  Required, —  No  minor  shall  be  bound,  as  aforesaid,  unless  by 
an  indenture  of  two  parts,  sealed  and  delivered  by  both  parties;  and  when 
made  with  the.  approbation  of  the  county  commissioners,  their  approbation 
shall  be  certified  in  writing,  signed  by  them,  upon  each  part  of  the  indenture. 

Q.  S;  ch.  60,  g  4.  At  common  law  infant  not  bound  by  covenants,  but  parent  or  guardian 
wqb.  6  E.  C.  L  59;  1  Pars.  Cont.  534;  1  Chitt.  PI.  182;  10  Johns^  99;  4  Cio.  179;  7  Mad.  IB. 
Bvt,  under  statutes  when  writing  shows  that  infant  intended  to  bind  himself,  he  wiU  be  bound 
so  far  as  beneficial  to  him.  8  Johns.  831 ;  14  Johns.  374;  10  Pick.  68;  2  Mass.  228.  Master 
must  teach  the  trade  or  business  (Bac.  Abr. ;  1  Pars.  Ck)nt.  583);  furnish  medical  attendance 
(1  Strange.  99;  8  C.  &  P.  153);  though  father  bound  when  ordered  by  him ;  furnish  necessaries 
(34  £.  C.  L.  153);  and  entitled  to  custody  of  apprentice,  all  of  his  earnings  and  value  of  his 
services  (26  E.  C.  L.  1 ;  8  M.  &  S.  191 ;  1  Bl.  Ck)m.  429;. 

Sec.  3854.  Consideration. —  All  considerations  of  money  or  other  things, 
paid  or  allowed  by  the  master,  upon  any  indenture  of  apprenticeship  or  serv- 
ice, made  in  pursuance  of  this  chapter,  shall  be  paid  or  secured  to  the  sole  use 
of  the  minor  bound  thereby. 

G.  8.  ch.  60,  §  7. 

Sko.  3855.  Refunding  consideration. —  When  any  servant,  apprentice 
or  master  is  discharged  from  any  indenture,  in  pursuance  of  the  provisions 
of  this  chapter,  and  any  sum  of  money  has  been  paid  or  agreed  for  by  either 
party  on  the  execution  of  such  indenture,  the  court  may,  at  the  time  they 
discbarge  such  person  from  the  indenture,  also  order  such  sum  of  money,  oV 
any  part  thereof,  as  the  equity  of  the  case  may  require,  to  be  refunded,  if 
paid,  to  him  who  advanced  the  same,  or  his  personal  representative;  and  if 
not  paid,  they  may,  by  order,  discharge  the  same,  and  direct  any  securities 
given  therefor  to  b§  delivered  up  or  cancelled. 

G.  S.  ch.  60,  §  15.    This  is  the  common-law  rule.    Bac.  Abr.  (Master);  1  Saund.  818. 

Seo.  3856.  Indenture  to  state  age  of  minor.—  The  age  of  every  infant, 
bound  pursuant  to  the  provisions  of  this  chapter,  shall  be  inserted  inihe  in- 
dentures, and  be  taken  to  be  the  true  age,  without  further  proof  thereof;  and 
whenever  any  public  officers  are  authorized  to  execute  any  indentures,  or 
their  consent  is  required  to  the  validity  of  the  same,  they  shall  inform  them- 
selves fully  of  the  mfant's  age,  and  deposit  the  counterpart  of  any  indentures 
executed  by  themselves  in  the  registry  of  deeds  of  their  county. 

G.  S.  ch.  60,  §  5. 

Master's  Duties. 

Seo.  3857.  Educate  apprentice. —  Provision  shall  be  made  in  every  in- 
denture specified  in  this  chapter,  for  teaching  the  apprentice  to  read  and 
write,  and  to  be  instructed  in  the  general  rules  of  arithmetic.  When,  however, 
any  minor  is  bound  for  a  less  term  than  three  years,  such  agreement  in  refer- 
ence to  the  instruction  of  such  minor  may  be  made  as  shall  be  deemed  right. 

G.  S.  ch.  60,  §  6. 

Seo.  3858.  Treatment  of  apprentices. —  All  persons  shall  inquire  into 
the  treatment  of  apprentices  bound  by  them  respectively,  or  with  their  ap- 
probation, and  of  all  bound  by  their  predecessors  in  office,  and  defend  them 
irom  all  cruelty,  neglect  and  breach  of  contract  on  the  part  of  their  masters. 

G.  8.  ch.  60,  §  8.    Common-law  doctrine  of  residence.    1  Tuck.  BL  78;  12  Pick.  107. 
41 M.  54.  18  - 
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*  MASTERS,  APPRENTICES,  SERVANTS.  [SeOS.  3859-3864. 

Sec.  3859.  Action  against  master. —  Every  master  is  also  liable  to  an 
action  on  the  indenture,  for  the  breach  of  any  covenant  on  his  part  therein 
contained,  which  action  shall  be  brought  in  the  name  of  the  minor,  by  his 
guardian  or  next  friend,  or  by  himself  after  his  majority;  but  no  such  action 
can  be  maintained  unless  commenced  during  the  term  of  apprenticeship  or 
service,  or  within  two  years  after  the  expiration  thereof. 

G.  S.  ch.  CO,  §  12.  This  is  common  law.  Bac.  Abr.  (Master):  1  Tuck.  Bl.  78.  At  common 
law  action  for  harboring  apprentice  maintainable.     1  Wend.  876 ;  6  Johns.  274 ;  19  Pick.  556. 

Sfia  3860.  Same -- Damages. —  If  such  action  is  brought,  and  a  recov- 
ery had,  duriniS^  the  minority  of  such  apprentice  or  servant,  the  damages  re- 
covered in  such  action,  after  paying  the  necessary  charges  of  the  prosecution, 
shall  be  the  property  of  the  minor,  and  may  be  appropriated  to  his  use,  or  in- 
vested for  his  benefit,  in  the  same  manner  as  any  other  property  belonging*to 
him. 

G.  a^h.  60,  §  13. 

SEa  3861.  Same— l^ischarge  of  minor —  If  judgment  in  such  action, 
npon  the  final  determination  thereof,  is  rendered  for  the  plaintiff,  the  court  in 
which  the  same  is  prosecuted,  may,  thereupon,  by  an  order  to  be  entered  on 
its  minutes,  discharge  the  minor  from  his  apprenticeship  or  service,  if  it  has 
not  already  been  done  in  the  manner  before  provided;  and  the  minor  may 
thereupon  be  bound  out  anew. 

o.  a  ch.  60,  §  14. 

MlSCONDUOT. 

SEa  3862.  Complaint  for. —  Complaints  by  parents,  guardians  or  county 
commissioners,  for  misconduct  or  neglect  of  the  master,  and  by  the  master, 
for  gross  misbehavior,  or  refusal  to  do  his  duty,  or  wilful  neglect  thereof,  on 
the  part  of  the  apprentice  or  servant,  may  be  made  to  the  court  of  the  count}'- 
where  the  master  resides,  setting  forth  the  facts  and  circumstances  of  the  case. 
The  court  shall  order  notice  to  the  adverse  party,  and,  if  the  complaint  is  by 
the  master,  to  all  persons  who  have  covenanted  in  behalf  of  the  apprentice  or 
servant,  and  to  the  county  commissioners  who  approved  of  the  indenture,  or 
their  successors  in  oflSce,  and  shall  hear  and  determine  the  case,  and  render 
judgment  accordingly. 

6.  &  ch.  60,  §  9.  At  common  law  master  may  correct  apprentice  for  negligence,  disobedi- 
ence or  improper  conduct  if  done  in  moderation,  but  cannot  delegate  this  autliority»(9  Co,  76; 
I  Tuck.  Bi.  77;  Bac  Abr.),  apprenticeship  beiug  a  personal  trust.  2  Kent,  Com.  265;  2  Str. 
115;  4  Serg.  &  B.  109.    Indictment  for  immoderately  beating.     2  Shaw,  289. 

Sec.  3863.  Same  —  Judgment. —  The  court  may  render  a  judgment  or 
decree  that  the  minor  be  discharged  from  his  apprenticeship  or  service,  or  the 
master  from  his  contract;  and  the  minor  thus  discharged  may  be  bound  out 
anew. 

G.  a  clL  60,  §  10. 

Sbc.  3864.  Same  —  Costs. —  Costs  may  be  awarded  to  the  prevailing  party, 
and  execntion  issued  therefor;  but  no  costs  shall  be  awarded  against  county 
commissioners,  unless  it  appears  that  the  complaint  was  made  without  just 
and  reasonable  cause.  Costs  in  favor  of  the  master  may  be  recovered  of  the 
parent  or  guardian  who  executed  the  indenture,  or,  if  there  is  no  parent  or 
guardian  liable  therefor,  such  costs  may  be  recovered  against  the  minor  when 
he  arrives  at  fall  age. 

G.  a  ch.  60,  §  11. 
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CHAPTER  44  (G.  S.  ch.  69). 

MARRIED  WOMEN. 

At  commoti  law,  marriage  conferred  on  husband  absolute  ownership  of  wife's  personal  prop- 
erty, the  rents  and  profits  of  her  real  estate,  and  curtesy  in  the  realty  on  birth  of  child.  The 
corpus  of  the  realty  could  not  be  touched.  When  trust  estates  originated  (A.  D.  1870),  such 
property  was  vested  in  trustee  for  benefit  of  wife  to  avoid  these  common-law  marital  rights  of 
hnsLand.  Before  the  invention  of  fine  and  recovery  these  trusts  were  limited  to  personal 
property  and  rents  and  profits  of  realty,  because  this  only  passed  to  the  husband;  the  corpus 
being  protected  by  wife's  disability  to  contract  or  make  a  wilL  When  fine  and  recovery  were 
adopted  to  bar  descent,  the  realty  was  included  in  the  trust,  (j^urts  of  equity  enfSced  this 
Crust  and  required  the  separate  estate  to  follow  the  directions  contained  in  tlie  instrument 
creating  the  trust.  1  Beav.  1 ;  4  Myl.  &  Cr.  390:  18  N.  Y.  270.  If  there  were  no  directions, 
she  could  dispose  of  it  as  if  unmarried,  this  being  the  object  of  the  trust  ('2  Atk.  883;  1  Ves. 
Sr.  iG3,  517:  2  Ves.  190;  8  Bro.  C.  C.  346);  the  personalty  by  deed,  will  or  act  inter  vivos  (8 
Bro.  C.  C.  8;  9  Ves.  520);  and  realty  by  will  or  deed  (3  Ves.  Sr.  190;  82  Beav.  853;  2  Bro,  C.  C. 
534 ;  1  W.  &  T.  Leading  Cas.  655) ;  and  that  such  estate  was  liable  for  her  debts  and  contracts 
on  the  ground  tliat,  as  she  owned  it  as  feme  sole,  she  could  dispose  of  it  as  owner,  and  if  she 
could  dispose  of  it  she  could  charge  it  with  her  debts  and  general  engagements.  1  Ves.  Jr. 
277;  2  Ves.  Sr.  198;  1  Bro.  C.  C.  16;  15  Ves.  595;  17  Ves.  865;  4  Bro.  C.  C.  19.  This  was  rardi- 
fietl,  that  the  intention  to  charge  must  be  compressed  by  the  feme  covert  (2  Ves.  Jr.  150;  2  Atk. 
879;  3  Madd.  380);  and  subsequently  repudiated.  4  Sim.  82;  1  Cr.  &  Ph.  48;  2  Wh.  &  Tnd. 
L.  Cas.  503;  4  Bro.  C.  C.  326;  8  Ves.  185;  16  Ves.  120.  From  this  the  other  rules  followed  — 
that  restrictions  on  alienation  must  be  expressed  and  not  implied,  because  the  jus  disponendi 
is  an  incident  of  ownership  (1  Ves.  Jr.  189;  8  Bro.  C.  C.  340;  11  Ves.  223;  88  Eng.  Ch.  37G); 
and  the  granting  of  one  mode  of  disposition  does  not  prohibit  any  other  mode  (11  V^8.  222;  14 
Vea.  302;  4  Beav.  C19;  8  Bro.  C.  C.  565);  and  such  restrictions  operate  during  coverture  only 
(6  Eng.  Ch.  141;  18  Eng.  Ch.  377;  4  Myl.  &  Cr.  300):  though  there  are  cases  against  this.  3 
Atk.  541 ;  3  Ves.  437;  4  Ves.  129;  5  Ves.  092;  9  Ves.  524 

New  York  adopted  the  English  doctrine  as  to  alienation,  but  not  as  to  charging  the  estate, 
following  the  modified  doctrine  that  the  intention  to  charge  must  exist  (or  the  debt  contracted 
for  benefit  of  separate  estate  or  for  her  own  benefit  on  credit  of  the  estate).  22  Barb.  371 ;  1» 
N.  Y.  283;  22  N.  Y.  451 ;  58  N.  Y.  fcO;  64  N.  Y.  217.  This  is  followed  in  Kentucky,  New  Jer- 
sey, North  Carolina  and  Maryland.  In  Alabama.  Missouri,  Connecticut,  Wisconsin,  Georgia 
and  Vermont  the  English  doctrine  of  Jus  disponendi  and  power  to  charge  prevails.  In  South 
Carolina,  Pennsylvania,  Tennessee,  Mississippi  and  Rhode  Island  the  American  doctrine  pre- 
vails, namely,  that  a  married  woman  has  no  power  but  such  as  given  in  the  instrument,  deed 
or  statute  creating  the  estate,  and  cannot  charge,  incumber  or  alien  it  further  or  otherwise 
than  as  such  instrument  allows.       26  M.  432. 


Sections, 

3865.    Separate  estate. 
8866.     Power  to  contract  liability. 
3807.    Contracts    between   husband 
wife. 


and 


Sections. 
»868. 
8869. 
8870, 
8871. 


Ante-nuptial  contracts. 
Neither  liable  for  debts  of  other. 
Action  to  bar  dower  or  curtesy. 
Wife's  legal  identity. 


Sec.  3865.  Separate  estate. —  All  property,  real,  personal  and  mixed,  and 
choses  in  action,  owned  by  any  married  woman,  or  owned  or  held  by  any 
woman  at  the  time  of  her  marriage,  shall  continue  to  be  her  separate  property 
notwithstanding  such  marriage;  and  any  married  woman  may,  during  cover- 
ture, receive,  take,  hold,  use  and  enjoy  property  of  any  and  every  description, 
and  the  rents,  issues  and  profits  tliereof,  and  all  avails  of  her  contracts  and  in- 
dustry, free  from  the  control  of  her  husband,  and  from  any  liabilit}^  on  account 
of  his  debts,  as  fully  as  if  she  were  unmarried. 

1869,  ch.  56.  §  1 :  '*  An  act  to  amend  ch.  69  of  G.  S..  entitled  Married  Women."  Approved 
March  5,  1869.    Section  7  of  this  act  provides  that  it  take  etfect  and  be  in  force  on  and  after 
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MARRIED    WOMEN.  [SeC.  3S68. 

Jnne  1,  1869,  and  shall  stand  instead  of  and  supersede  chapter  69  of  General  Statutes.  23  M. 
29,  U:  21  M.  297;  34  M  369;  36  M.  4;  37  M.  62. 

G.  S.  ch.  69,  ^*.i5  1,  5.  3,  6,  7,  8,  superseded  by  this  law,  provided  that  all  property  owned  at 
the  time  of,  and  that  which  came  by  descent,  during  marriage,  and  obtained  by  conveyance, 
devi«te  or  bequest  dii*ect,  without  intervention  of  trustee,  from  husband  or  otherwise,  and  the 
rents  profits  and  increase,  and  her  wages,  should  be  held  by  her  for  her  sole  and  separate  use; 
the  jtis  dtsfionendi  of  the  corpus  with  consent  of  husband  only.  In  all  other  respects,  with 
respect  to  the  res.  she  had  the  same  rights  and  powers,  the  same  remedies  and  obligations,  with 
power  to  sue  and  be  sued  for  any  contract  or  wrong  as  if  unmarried. 

The  object  of  this  section  and  all  such  enabling  statutes  is  to  aboHsh  the  husband's  inter- 
est in  wife's  estate  existing  at  common  law,  the  doctrine  of  the  wife's  equity,  and  the  hus- 
band's rights  at  common  law  as  distributee  and  administrator,  except  in  so  far  as  regulated  by 
f^tutes  on  descents  and  distribution,  but  not  to  interfere  with  curtesy;  hence  tlie  statute 
merely  turned  the  equitable  into  a  legal  estate,  dispensing  with  trustee  or  written  instrument 
tl8  N.  Y.  279;  59  111.  51.H  and  does  not  remove  wife's  common-law  incapacity  to  contract  but 
rfHy);rnizes  the  equity  power  to  charge  as  formerly  with  the  separate  equitable  estate  (18  N.  ¥. 
260;  39  Barb.  194:  3o  N.  Y.  507;  37  N.  Y.  35);  thus  requiring  judgments  in  rem^  not  pemonani, 
21  Barh.  549;  12  How.  833;  3  Sand f.  109.  The  doctrine  of  alienation  and  of  charging  is  the 
same  as  before  the  statute,  except  as  modified  by  tlie  next  section. 

Elamin^fs  of  wife  belonged  to  husband  at  common  law,  but  to  wife  in  equity  if  labor  per* 
formed  with  his  consent  1  Roper,  H.  &  W.  140;  2  Sto.  Eq.  i$g  1385-1387.  The  same  rule  if 
slie  conducted  business.  2  Br.  H.  &  VV.  293;2Sto.  Eq.  ^  1385.  But  husband  must  consent, 
and  this  section  merely  turned  the  equitable  into  a  legal  doctrine.  If  the  business  is  conducted 
with  wife's  separate  estate  equity  will  hold  husband  as  trustee,  and  he  may  share  in  profits  for 
his  skUI  and  capital.  2  Sto.  Eq.  §  1385 ;  8  Ves.  599 ;  24  Eng.  C.  L.  514 ;  2  Br.  H.  &  W.  293.  45  M. 
294 :  48  M.  9a 

Sec.  386G.  Power  to  contract-— Liability  for  torts.— A  married 
woman  shall  be  bound  by  her  contracts,  and  responsible  for  torts  committed 
by  her,  and  her  property  shall  be  liable  for  her  debts  and  torts,  to  the  same 
eitent  as  if  she  were  unmarried.  Any  married  woman  shall  be  capable  of 
making  any  contract,  either  by  parol  or  under  seal,  which  she  might  make  if 
unmarried,  and  shall  be  boun<i  tnereby. 

Husband  join  in  conveyance. —  Except  that  no  conveyance  or  contract 
for  the  sale  of  real  estate,  or  of  any  interest  therein,  by  a  married  woman, 
other  than  mortgages  on  lands  to  secure  the  purchase  money  of  such  lands, 
and  leases  for  terms  not  exceeding  three  years,  shall  be  valid,  unless  her  hus- 
band shall  join  with  her  in  such  conveyance,  save  as  provided  in  section*  five 
of  this  chapter  as  amended.     Am.  1891,  cli.  82. 

Guardians  to  join. —  \  Provided^  that  if  her  husband  is  an  insane  person, 
she  may  make  such  conveyance  or  contract  by  joining  therein  with  the  guard- 
ian of  such  insane  person.f  , 

Cfurtesy. — And  no  right  to  an  estate  by  the  curtesy  shall  attach  as  against 
a  mortgage  given  by  a  married  woman  to  secure  the  purchase-money  of  the 
land  so  mortgaged. 

Conveyance  after  divorce  Aecvee.— '^Provided  farther,  that  any  deed, 
mortgage  or  other  conveyance  of  land  in  this  State,  heretofore  or  hereafter 
made,  in  good  faith,  for  a  valuable  consideration,  by  an  adult  woman  without 
any  husband  having  joined  therein,  but  after  judgment  of  any  district  court 
of  this  state,  remaining  in  full  force,  adjudging  the  nullity  of  her  marriage  or 
panting  her  a  divorce  from  bonds  of  matrimony,  or  from  bed  and  board, 
shall  be  as  valid  and  effectual,  to  all  intents  and  purposes,  as  if  she  had  never 
been  married,  any  defect  in  the  service  of  the  summons  or  complaint  in  the 
action  for  such  relief  or  divorce  to  the  contrary  notwithstanding;  provided, 
nevertheless,  such  deed,  mortgage  or  other  conveyance  was  made  after  expira- 
tion of  the  time  allowed  by  law  to  appeal  from  such  judgment;  and,  provided, 
farther,  that  the  defendant  in  such  divorce  proceeding  actually  received  the 
somraons  and  complaint,  or  had,  before  entry  of  such  ludgment,  actual  knowl- 
ede:e  of  the  pendency  of  such  action,  so  that  be  could  have  defended  the  same, 
which  shall  appear  by  the  records  in  the  case,  or  be  made  to  appear  to  the  sat- 
isfaction of  the  court.  Nothing  herein  contained  shall  in  any  manner  affect  the 
rights  of  the  parties  to  any  action  now  pending  in  any  of  the  courts  of  this  state* 

1«69,  ch.  56,  J5  3,  as  amended  1878.  ch.  25  (March  11);  1889,  ch.  103  (April  24).  Amendment 
1880  be!oiv  ♦.  Amendment  1878  between  t  f.  The  reference »  is  to  sec.  3878,jpo5i.  20  M.  219; 
23 M.  a37;  34  M.  274;  37  M.  62;  43  M.  243;  46  M.  83,  485;  48  M.  21,  95,  9a 
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Seos.  8867-3870.J  married  women. 

G.  S.  ch.  61^,  g  4.  provided  for  curtesy  in  the  separate  estate,  and  husbmd's  rif^ht  to  adminis- 
ter when  wife  died  intestate,  if  the /us  diaponenai  was  not  otherwise  direoted  by  the  instru- 
ment creating  the  estate. 

With  the  exception  taamed  in  this  and  the  next  sectton  the  intention  was  to  confer  the  power 
to  make  any  contract;  to  be  bound  by  any  contract;  and  her  property  liable  therefor,  aafeme 
sole.  The  preceding  section  expressly  creates  a  separate  estate  for  a  class  under  disabilities,  not 
afeme  sole  estate.  This  section  assumes  to  make  the  separate  estate  liable  tor  feme  sole  con- 
tracts. Ck>nferring  .feme  sole  power  to  contract  and  the  liability  therefor  does  not  create  a 
feme  sole  estate.  A  separate  estate  is  not  nfenie  sole  estate.  To  be  liable  for  feme  sole  con- 
tracts the  estate  should  he  feme  sole,  because  the  power  and  subject-matter  are  then  co-equal ; 
hence  the  power  to  contract  is  sub  mode,  and  the  separate  estate  is  charged  or  alienated  as  be- 
fore the  statute.  The  obiter  dictum  in  Dobbins  v.  Cordiner,  41  M.  169,  is  against  this,  where 
the  court,  stating  the  statutory  power  to  contract,  assumes  and  declares  that  the  power  is  full 
and  complete. 

Seo.  3867.  Contracts  between  husband  and  wife.— No  contract  be- 
tween a  husband  and  wife,  the  one  with  the  other,  relative  to  the  real  estate 
of  either  or  any  interest  therein,  shall  be  valid,  nor  shall  any  power  of  attor- 
ney or  other  authority  from  the  one  to  the  other  to  convey  real  estate  or 
any  interest  therein  be  of  any  force;  but  in  relation  to  all  other  subjects 
either  may  be  constituted  the  agent  of  the  other,  or  contract  each  with  the 
other,  as  fully  as  if  the  relation  of  husband  and  wife  did  not  exist.  But  in 
all  cases  where  the  rights  of  creditors  or  purchasers  in  good  faith  come  in 
question,  the  husband  shall  be  held  to  have  notice  of  the  contracts  and  debts 
of  his  wife,  and  the  wife  shall  be  held  to  have  notice  of  the  contracts  and  debts 
of  her  husband,  as  fully  as  if  a  party  thereto. 

1869,  ch.  56,  §  4.  84  M.  109,  869;  83  M.  229;  27  M.  297;  85  M.  298;  86  M.  4  The  common 
law  prohibited  aU  contracts  between  husband  and  wife,  but  equity  frequently  sustained  con- 
veyances from  husband  to  wife.  1  Th.  Ck).  Litt.  180;  2  Sto.  Eq.  $$  1874;  7  John.  Ch.  68.  And 
under  statute  of  uses,  covenanting  with  a  third  person  in  consideration  of  love  and  affection 
to,  stand  seized  to  wife's  use  will  vest  the  le^al  estate  in  the  wife.  2  Lom.  Dig.  24.  In  Dob- 
bins v.  Ck>rdiner,  41  M.  169,  held  that  deed  of  wife,  with  blank  for  grantee^s  name  snbsequeniiv 
filled  in  by  husband,  is  vaUd  in  hands  of  innocent  purchaser,  she  intending  deed  to  have  such 
effect,  because  given  the  ** enlarged  rights  of  action  and  property'*  by  statute,  they  confer 
**  the  capacity  to  be  bound  and  to  be  estopped  by  their  conduct  when  necessary  for  the  protec- 
tion of  others;  but  there  are  limitations  upon  this  doctrine."  This  is  contrary  to  Drury  v, 
Foster,  2  Wall.  24  (69  U.  S.);  Simmes  v.  Hervey.  19  Iowa,  273.  Dillon,  J. ;  Burna  and  wite  v. 
Lynde,  6  Allen  (Mass.),  805;  2  Dev.  &  Bat.  881;  24  N.  Y.  880;  14  Ga.  173:  62  Pa.  400;  48  Pa. 
497;  89  Pa.  209;  29  IlL  806;  71  Iowa,  876;  as^  Ji.  4^1.     fcJje  i8i>l,  oh.  44    1893,  ch.  69. 

Skc.  3868.  Ante-nuptial  contracts  —  Wife's  torts,— Nothing  in  this 
act  shall  be  construed  to  affect  ante-nuptial  contracts  or  settlements,  nor  to 
exempt  a  husband  from  liabilities  for  torts  committed  by  his  wife. 

1869,  ch.  56,  ^  6.  Section  8866.  ante,  provides  that  a  married  woman  shall  be  responsible 
for  torts  committed  by  her,  and  her  property  liahle  therefor,  to  the  same  extent  as  if  she  were 
unmarried.  At  common  law  the  husband  is  liable  for  wife's  torts.  24  E.  C.  L.  48;  48  id.  815; 
8H  id.  96,  And  liable  for  wife's  ante-nuptial  debts  and  oon tracts  if  judgment  during  coverture, 
but  not  otherwise.  1  Salk.  116;  1  P.  Wms.  461 ;  8  P.  Wms.  411.  Ante-nuptial  contracts  are  dis- 
charged by  marriage,  except  (1)  contracts  to  be  performed  after  coverture.  1  Br.  H.  &  W.  18, 
19;  1  Bl.  Com.  442;  6  T.  K.  884.  (2)  Contracts  made  in  contemplation  of  marriage  (settle- 
ments). 2  Sto.  Eq.  1870;  2  P.  Wms.  248;  2  Atk.  97.  (8)  By  one  or  both  in  a  representative 
character.  8  Co.  186;  1  Salk.  806;  1  Br.  H.  &  W.  21;  Broom,  Max.  89.  (4)  With  a  trustee 
for  the  other.     1  Br.  H.  &  W.  21. 

Sec.  3869.  Neither  liable  for  debts  of  other.—  No  married  woman 
shall  be  liable  for  any  debts  of  her  husband,  nor  shall  any  married  man  be 
liable  for  any  debts  or  contracts  of  his  wife,  entered  into  either  before  or 
during  coverture,  except  for  necessaries  furnished  to  the  wife  after  marriage, 
where  he  would  be  liable  at  common  law. 

1869,  ch.  56,  S  8.  28  M.  209 ;  34  M.  869.  At  common  law  husband  liable  for  wife's  contracts 
during  coverture  on  ground  of  agency,  express  or  implied.  2  Smith,  L.  C.  865.  Implied  from 
usage  of  the  parties;  from  custom  of  neighborhood.  1  Am.  L.  Cas.  550.  By  husband  taking 
benefit  of  contract.  12  Wall.  681.  From  peculiar  circumstances,  such  as  sickness.  2  Smith, 
L.  Cas.  852.  He  is  also  liable  for  necessaries,  except  where  she  refuses  without  cause  to  live 
with  him,  where  she  has  committed  adultery,  and  where  she  is  supplied.  2  Smith,  L.  Cas. 
882,  860,  864. 

Seo.  3870.  Action  to  bar  dower  or  curtesy. — Whenever  a  married 
man  shall  be  deserted  by  his  wife,  or  a  married  woman  shall  be  deserte<l  by 
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her  hasband,  for  the  space  of  one  year,  or  whenever  he  or  she  would,  for  any 
cause*  be  entitled  to  a  divorce  from  such  husband  or  wife  under  the  laws  of 
this  state,  or  whenever  he  or  she  has  a  husband  or  wife  that  has  been  insane 
for  ten  j'ears  immediate!}'  prior  to  the  time  of  bringing  the  action  hereinafter 
named^  and  upon  the  hearmg  thereof  shall  be  found  to  be  incurably  insane, 
he  or  she  may  bring  an  action  in  the  district  court  of  the  proper  county,  ask- 
ing for  a  decree  which  shall  bar  him  or  her  so  deserting  or  furnishing  grounds 
for  a  divorce,  or  so  found  to  be  incurably  insane  as  aforesaid,  from  any  right 
or'estate  by  the  curtesy  or  in  dower,  or  otherwise,  as  the  case  may  be,  in  or 
to  his  or  her  lands,  and  which  will  give  such  husband  or  wife,  full  authority 
to  alien,  sell  and  convey,  and  dispose  of  his  or  her  lands,  without  the  interfer- 
ence of  or  signature  of  the  husband  or  wife  so  deserting,  or  being  guilty  of 
acts  which  would  entitle  the  person  bringing  such  action  to  a  divorce,  or  so 
found  to  be  incurably  insane  as  aforesaid;  and  the  court  may  grant  such  de- 
cree whenever  it  shall  appear  just  or  expedient;  and  thereupon  the  husband 
or  wife  shall  have  full  control  of  his  or  her  real  estate,  with  power  to  convey 
the  same  without  the  husband  or  wife  joining  in  the  conveyance,  and  as  fully 
as  if  he  or  she  were  unmarried ;  or  the  court  may,  by  such  decree,  make  such 
limitations  on  the  power  to  convey  such  real  estate  as  may  seem  meet  and 
proper  in  the  premises.  A  certified  copy  of  such  decree  may  be  recorded  in 
the  deed  records  in  the  oflBce  of  the  register  of  deeds  in  any  county  wherever 
such  lands  or  any  part  thereof  may  be  situated. 

1869,  ch.  56,  §  5,  as  amended  1874.  ch.  66  (March  5);  1889,  oh.  90  (March  8),  37  M.  380;  23 
M.  848.  G.  S.  ch.  69,  §  5,  empowered  wife  to  become  sole  trader  by  license  from  probate  judge, 
when  abandoned  by  husband,  or  when  be  neglected  to  make  adequate  provision  for  mainte- 
nance of  self  and  family,  which  is  abrogated  by  acts  1869.  Acts  1869,  ch.  56,  §  5,  limited  to 
desertion  of  and  cause  for  divorce  by  husband.  Acts  1874,  ch.  66,  extended  to  desertion  of  and 
cause  for  divorce  by  wife.    Acts  1889  inserted  provision  as  to  insanity. 

Sza  3871.  Legial  personal  identity  of  wife.— That  from  and  after  the 
passage  of  this  act  women  shall  retain  the  same  legal  existence  and  legal  per- 
sonality after  marriage  as  before  marriage,  and  shall  receive  the  same  protec- 
tion of  all  her  rights,  as  a  woman,  which  her  husband  does,  as  a  man ;  and  for 
any  injury  sustained  to  her  reputation,  person,  property,  character  or  any 
natural  right,  she  shall  have  the  same  right  to  appeal,  in  her  own  name  alone, 
to  the  court  of  law  or  ecjuity  for  redress  and  protection,  that  her  husband  has 
to  appear  in  his  name  alone;  provided^  this  act  shall  not  confer  upon  the  wife 
a  right  to  vote  or  hold  office,  except  as  is  otherwise  provided  by  law. 

1887,  ch.  207:  '*  An  act  to  declare  and  protect  the  legal  personal  identity  of  married  women." 
ApproTed  February  2,  1887.  At  common  law  marriage  destroyed  legal  identity  of  wife,  but 
equity  recoi^ized  it  and  protected  acts  and  contracts  made  by  and  for  benefit  of  wife.  7  T.  it. 
dSi;  1  BL  Com.  442;  2  Sto.  £q.  §§  1370-1385. 
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CHAPTER  45  (G.  S.  ch.  61). 

MARRIAGE. 


Sections. . 

8872-8874.  Civil  contract. 

8875-3876.  License. 

8877-3883.  Solemnization. 


Sections, 

3884-3888.  Certificate 

3887.  Ille^^itiraate  children. 

888a  Quakers. 


Civil  Contract. 


Sec.  3872.  Civil  contract. —  Marriage,  so  far  as  its  validity  in  law  is  con- 
cerned, is  a  civil  contract,  to  which  the  consent  of  the  parties  capable  in  law 
of  contracting,  is  essential. 

G.  S.  ch.  61,  §  1.  23  M.  528.  This  is  the  common  law  (2  Kent,  Com.  75).  even  without  cere- 
mony;  merely  agreement  and  cohabitation.  Bish.  M.  &  D.  g  167;  Tyler  on  Inf.  &  Gov.  ^  653. 
Being  a  civil  contract,  if  valid  where  contract  made  —  where  celebrated  —  is  valid  everywhere, 
and  if  invalid  by  that  law,  is  invalid  everywhere,  except  when  incestuous  or  polygamous,  pro- 
hibited by  the  law  of  the  country  where  the  parties  belong,  and  celebrated  by  lex  domicilii  and 
not  lex  loci.  Story,  Confl.  L.  §g  87,  113,  117.  121;  2  Kent,  Com.  91 ;  2  Pars.  Cent.  104;  2  Ha^. 
54;  13M.  &  W.  264;  9  H.  L.  C.  193;  76  N.  C.  251,  The  lex  loci  governs  the  form,  the  essentials 
depend  upon  lex  domicilii;  hence  if  contrary  to  law  of  domicile,  it  is  void  or  voidable,  as  that 
law  determines.  Story,  Confl.  L.  §  113a;  9  H.  L.  C.  193;  Stevenson  v.  Gray,  17  B.^on.  192; 
Stone  V.  Keeling,  5  CaU,  148;  41  M.  203. 

Seo.  3873.  Marriageable  age. —  Every  male  person  who  has  attained  the 
;fnll  age  of  eighteen  years,  and  every  female  who  has  attained  the  full  age  of 
fifteen  years,  is  capable  in  law  of  contracting  marriage,  if  otherwise  compe- 
tent. 

G.  a  ch.  61,  §  2. 

Seo.  3874.  Prohibited  from  marrying — No  marriage  shall  be  con- 
tracted  while  either  of  the  parties  has  a  husband  or  wife  living,  nor  between 
parties  who  are  nearer  of  kin  than  first  cousins,  computing  by  the  rules  of  the 
civil  law,  whether  the  half  or  the  whole  blood. 

G.  S.  ch.  61,  §  3.  It  has  been  held  that  the  inoftending  party  in  such  cases  could  marry 
again  without  a  divorce.    6  How.  550;  54  111.  332. 

License. 

Seo.  3875.  License. —  Previous  to  persons  being  joined  in  marriage,  a 
license  shall  be  obtained  from  the  clerk  of  the  district  court  of  the  county  in 
which  the  female  resides,  or,  if  not  a  resident  of  this  state,  then  from  the  clerk 
of  the  district  court  in  the  county  where  the  marriage  is  to  take  place  in  this 
state ;  but  if  there  shall  be  no  such'  clerk  in  the  county  where  such  female  resides, 
or  where  the  marriage  is  to  be  solemnized,  then  no  such  license  shall  be  required. 

G.  S.  ch.  61,  §  7.  License  statutes  have  been  held  to  be  directory  only.  1  Tuck.  Bl.  99 ;  15  E. 
C.  L.  29 ;  2  Steph.  Com.  288.  Hence  marriage  without  a  license  held  valid.  2  Kent,  Com.  86, 
noteb, 

Seo.  3876.  Issuance  of  licelise. —  The  clerk  of  the  district  court,  as  afore- 
said,  may  inquire  of  the  party  applying  for  marriage  license,  as  aforesaid,  upon 
oath  or  aflirmation,  relative  to  the  legality  of  such  contemplated  marriage; 
and  if  the  clerk  shall  be  satisfied  that  there  is  no  legal  impediment  thereto, 
then  he  shall  grant  such  marriage  license,  and  shall  make  a  record  thereof; 
and  if  any  persons  intending  to  marry  shall  be  under  age,  and  shall  not  have 
had  a  former  wife  or  husband,  the  consent  of  the  parents  or  guardians  shall 
be  personally  given  before  the  clerk,  or  certified  under  the  hand  of  such  parent 

24 


Digitized  by 


Google 


MARRIAGE.  [Seo3.  3877-38S2. 

or  guardian,  attested  by  two  witnesses,  one  of  whom  shall  appear  before  said 
clerk,  and  make  oath  or  affirmation  that  he  saw  said  parent  or  guardian  sub- 
scnbe,  or  heard  him  or  her  acknowledge  the  same;  and  said  clerk  is  hereby 
authorized  to  administer  such  oath  or  affirmation,  and  thereupon  issue  and 
sign  such  license,  and  affix  thereto  the  seal  of  the  court.  The  clerk  shall  be 
entitled  to  receive,  as  his  fee  for  administering  the  oath,  and  granting  the 
bcense  with  the  seal  affixed  thereto,  recording  the  certificate  of  marriage,  and 
filing  the  necessary  papers,  the  sum  of  two  dollars;  and  if  any  clerk  sliall  in 
any  other  manner  issue  or  sign  any  marriage  license,  he  shall  forfeit  and  pay 
a  sum  not  exceeding  one  thousand  dollars  to,  and  for  the  use  of,  the  parties 
aggrieved. 

G.  S.  ch.  61,  §  8.  At  common  law,  falsely  swearing  to  be  of  the  required  age  was  a  misde- 
meanor,  not  perjury  (2  Russ.  on  Cr.  599 ;  8  East,  364) ;  and  no  liabUit y  untU  marriage  con- 
wmmated.     50  m.  171 ;  53  III.  361. 

Solemnization. 

SEa  3877.  Who  may  solemnize. —  Marriages  may  be  solemnized  by  any, 
jnstice  of  the  peace  in  the  county  in  which  he  is  elected;  and  throughout  the 
state,  by  any  judge  of  a  court  of  record,*  the  superintendent  of  the  depart- 
ment for  the  deaf  and  dumb  in  the  Minnesota  deaf,  dumb  and  blind  institute,* 
or  any  ordained  minister  of  the  gospel,  in  regular  communion  with  any  relig- 
ious society. 

G.  S.  ch.  61,  §  4,  as  amended  1885,  ch.  88,    Approved  March  2d.    Amendment  between  *  *. 

SEa  3878.  Sam6  —  By  unauthorized  person  —  Penalty.—  If  any 
person  undertakes  to  join  others  in  marriage,  knowing  that  he  is  not  lawfully 
authorized  to  do  so,  or  knowing  of  any  legal  impediment  to  the  proposed  mar- 
riage, he  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  not  more  than  one  year,  or  by  a  fine  not  more 
than  five  hundred  dollars,  or  by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court. 

G.  a  ch.  61,  §  14.  ♦ 

Sec.  3879.    Solemnized  without  authority  not  void No  marriage 

solemnized  before  any  person  professing  to  be  a  judge,  justice  of  the  peace, 
or  minister  of  the  gospel,  shall  be  deemed  or  adjudged  to  be  void,  nor  shall  the 
validity  thereof  be  in  any  way  affected,  on  account  of  any  want  of  jurisdic- 
tion or  authority  in  such  supposed  judge,  justice  or  minister:  provided^  the 
marriage  is  consummated  with  a  full  belief  on  the  part  of  the  persons  so  mar- 
ried, or  either  of  them,  that  they  have  been  lawfully  joined  in  marriage. 

G.  ach.  61.  §15.41  M.  50. 

Sec.  3880.  Credentials  to  solemnize.—  Ministers  of  the  gospel,  befpre 
they  are  authorized  to  perform  the  marriage  rite,  shall  file  a  copy  of  their 
credentials  of  ordination  with  the  clerk  of  the  district  court  of  some  county  in 
this  state,  who  shall  record  the  same,  and  give  a  certificate  thereof;  and  the 
place  where  such  credentials  are  recorded  shall  be  endorsed  upon  each  certifi- 
cate of  naarriage  granted  by  any  minister,  and  recorded  with  the  same. 

G.  &  ch.  61,  §  5. 

Sec.  3881.  Duty  before  solemnizing  marriage,— All  judges,  justices 
of  the  peace,  and  ministers  of  the  gospel  may,  before  solemnizing  any  mar- 
riage, examine  at  least  one  of  the  parties  on  oath,  which  oath  they  are  au- 
thorized to  administer,  as  to  the  legality  of  such  intended  marriage;  and  in 
no  case  shall  such  judge,  justice  or  minister  solemnize  a  marriage,  if  he  is  sat- 
isfied that  there  is  any  legal  impediment  thereto. 

a  a  ch.  61,  §  6. 

Sec.  3882.  Form  of  solemnization.— In  the  solemnization  of-marriage, 
no  particular  form  is  required,  except  that  the  parties  shall  declare,  in  the 
presence  of  the  judge,  mmister  or  magistrate,  and  the  attending  witnesses, 
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that  they  take  each  other  as  hasband  and  wife;  and  in  every  case  there  shall 
be  at  least  two  witnesses  present,  besides  the  person  performing  the  ceremony. 
G.  a  ch.  61,  §  9. 

Sec.  3883.  Illegal  solemiiization.—  If  any  person  authorized  by  law  to 
join  persons  in  marriage,  knowingly  solemnizes  any  marriage  contrary  to  the 
provisions  of  this  chapter,  or  wilfully  makes  any  false  certificate  of  any  mar- 
riage, or  pretended  marriage,  he  shall  forfeit  for  every  such  offence  a  sum 
not  exceeding  five  hundred  dollars,  or  may  be  imprisoned  not  exceeding  one 
year. 

G.  S.  ch.  61,  §  18. 

Certificatb. 

Seo.  3884.  Certificate  of  marriage.— Whenever  a  marriage  is- solem- 
nized, the  person  solemnizing  the  same  shall  give  to  each  of  the  parties,  if  re- 
quested, a  certificate  thereof,  specifying  therem  the  names  and  residence  of 
the  parties,  and  of  at  least  two  of  the  witnesses  present,  and  the  time  and 
place  of  such  marriage. 

a  S.  ch.  61,  §  10. 

Sec.  3885.  Record  of  marriage. — Every  person  solemnizing  a  marriage 
shall  make  a  record  thereof,  and  within  one  month  make  and  deliver  to  the 
clerk  of  the  district  court  of  the  county  where  the  marriage  took  place,  or  of 
the  county  to  which  said  county  is  attached  for  judicial  purposes,  a  certiricate 
under  his  hand,  containing  the  particulars  mentioned  iin the  preceding  sec- 
tion, which  certificate  shall  be  filed  and  recorded  by  said  clerk  in  a  book  kept 
by  him  for  that  purpose;*  and  said  clerk  shall  be  entitled  to  receive  the  sum 
of  twenty-five  cents  for  recording  said  duplicate  certificate  from  the  person 
offering  the  same  for  record. 

G.  S.  ch.  61,  §  11,  as  amended  1871,  cht  U  (March  6th};  1888,  ch.  68  (February  19th).  Above  ♦ 
ifl  section  before  amended.  Acts  1871  required  certificate  to  be  delivered  to  clerk  of  district 
courts  where  license  was  issued,  and  **  duplicate  with  clerk  in  the  county  where  marriage  sol 
emnized,**  and  added  matter  below  *. 

Sec.  3886.  Same— Failure  — Penalty.— Every  person  solemnizing  a 
marriage,  who  neglects  to  make  and  deliver  to  the  clerk  a  certificate  thereof, 
within  the  time  above  specified,  shall  forfeit  a  sum  not  more  than  one  hundred 
dollars;  and  every  clerk  who  neglects  to  record  such  certificate  so  delivered, 
shall  forfeit  the  like  penalty. 

G.  S.  ch.  61,  g  12. 

Illeqitimatb  Childeen. 

Sec.  8887.  Legitimatized. —  Illegitimate  children  become  legitimatized 
by  the  subsequent  marriage  of  thpir  parents  with  each  other,  and  the  issue  of 
marriages  declared  null  in  law  shall  nevertheless  be  legitimate. 

G.  a  ch.  61,  g  17. 

QlTAKEBS. 

Seo.  3888.  Form  of  solemnization. —  All  marriages  solemnized  among 
the  people  called  friends  or  quakers,  in  the  form  heretofore  practised  and  in 
use  in  their  meetings,  ^re  valid,  and  not  aifected  by  any  of  the  foregoing  pro- 
visions; and  the  clerk  of  the  meeting  in  which  such  marriage  is  solemnized, 
shall,  within  one  month  after  every  such  marriage,  deliver  a  certificate  of  the 
same  to  the  clerk  of  the  district  court  of  the  county  where  such  marriage  took 
place,  or  of  the  county  to  which  such  county  is  attached  for  judicial  purposes, 
on  penalty  of  forfeiting  not  more  than  one  hundred  dollars;  which  certificate 
shall  be  filed  and  recorded  by  suck  clerk,  under  a  like  penalty ;  and  if  such 
marriage  does  not  take  place  in  such  meeting,  such  certificate  shall  be  signed 
by  the  parties,  and  at  least  six  witnesses  present,  and  filed  and  recorded  as 
above  provided,  under  a  like  penalty. 

G.  a  ch.  61,  g  16. 
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CHAPTER  46  (G.  S.  ^h.  62). 

DIVORCL.  * 

Title  1.    Divoboe  DissoiiViNO  marbjage  conteaot, 
2.    Limited  mvoRCES, 

Divorce  ia  the  dissolution  of  marriage  contract:  (1)  A  vinculo  matHmonii;  (2)  a  menaa  et 
fftbro.  The  former  was  allowed  at  common  law  for  pre-existing  causes  only  — pre-contractus^ 
WMtus^  impoienticBy  seu-frigiditatia,  affinitatia  et  consanguinitatis, —  and  bastardized  the 
issue  and  barred  dower  (Co.  Litt.  285;  8  P.  Wms.  276;  Stat.  8  Ed.  L,  c.  34;  Midmay's  Case, 
Ca  Litt.  28);  the  lattet  for  causes  arising  during  marriage.  American  statutes  abolished  this 
distinction,  allowing  a  vinculo  for  pre-existing  and  subsequent  causes,  and  a  mensa  et  thoro 
for  improper  treatment.  See  Story,  Conf.  L.  g§  111,  200;  89  E.  C.  L.  425;  Gospel  St.  Luke, 
xH  18;  Deat.  24,  1. 


Sections. 

DIVOBCES  DISSOLVING  HAItBIAOE. 

8S89-3803.  Dissolution  of  void  marriages. 

^894-3895.  Dissolution  of  voidable  marriages. 

8899-3902.  Proceedings  for  divorce. 

8903-3905.  Custody  of  children. 

»90(S-3910.  Alimony. 

8911-3913.  Wife's  property. 

8914-3917.  Decree. 


Sections, 


8918-8921. 

8922-3923. 
8924. 
8925. 


LIMITED  DIVORCES. 

Allowed  —  Cause  —  Complaint  ^ 

Defense. 
Proceedings  —  Alimony. 
Support  without  separation. 
Reconciliation. 


TITLE  1. 

DIVORCES  DISSOLVING  THE  MARRUGE  CONTRACT, 

Void  Makblages. 

Sec.  3889.  Void  ab  initio  —  AbsentJiusband  or  wife.—  All  marriages 
which  are  prohibited  by  law,  oo  account  of  consanguinity  between  the  parties, 
or  on  account  of  either  of  them  having  a  former  husband  or  wife  then  living, 
shall,  if  solemnized  within  this  state,  be  absolutely  void,  without  any  decree  of 
divorce,  or  other  legal  proceedings. 

Marriage  during  absence. —  Provided,  that  if  anj^  person  whose  husband 
or  wife  has  been  absent  for  live  successive  years,  without  being  known  to  such 
person  to  be  living  during  that  time,  marries  during  the  lifetime  of  such  absent 
husband  or  wife,  the  marriage  shall  be  void  only  from^the  time  that  its  nullity 
is  pronounced  by  a  court  of  competent  authority. 

G.  Sw  cb.  69,  §  1.  By  the  common  law,  marriage  outside  of  the  jurisdiction  which  made  the 
marriage  void  —  not  merely  voidable  •—  did  not  make  such  marriage  valid  within  such  juris- 
diction. Stevenson  v.  Gray,  17  B.  Mon.  19:i5;  Kinney  v.  Com..  Va.  Ct.  Appeals;  Story,  ConfL. 
L.  §  113a;  9  H.  L.  C.  193;  7tt  N.  C.  251;  10  La.  Ann.  411 ;  41  M.  203. 

Sea  3890.  Void  for  want  of  consent.—  When  either  of  the  parties  to  a 
marriage,  for  want  of  age  or  understanding,  is  incapable  of  assenting  thereto, 
or  when  the  consent  of  either  party  has  been  obtained  by  force  or  fraud,  and 
there  is  no  subsequent  voluntary  cohabitation  of  the  parties,  the  marriage 
shall  be  void  from  the  time  its  nullity  is  declared  by  a  court  of  competeni 
authority. 

U.  &  ch.  62,  §  2.     44  M.  124. 

SEa  3891.  Same  — Subsequent  consent,— No  marriage  shall  be  ad- 
judged a  nullity,  on  the  ground  that  one  of  the  parties  was  under  the  age  of 
legal  consent,  if  it  appears  that  the  parties,  after  they  had  attained  such  age, 
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had  voluntarily  cohabited  together  as  husband  and  wife;  nor  shall  the  mar- 
riage of  any  insane  person  be  adjudged  void,  after  his  restoration  to  reason,  if 
it  appears  that  the  parties  freely  cohabited  together  as  husband  and  wife,  after 
such  insane  person  was  restored  to  a  sound  mind, 
a  S.  ch.  63,  §  4.    44  M  124 

Sec.  3892.  Action  to  annul  void  marriages. — When  a  marriage  is 
supposed  to  be  void,  or  the  validity  thereof  is  disputed,  for  any  of  the  causes 
mentioned  in  the  two  preceding  sections,^  either  party  may  file  a  complaint  in 
the  district  court  of  the  county  where  the  parties,  or  one  of  them,  reside,  for 
annulling  the  same;  and  such  complaint  shall  be  filed,  and  proceedings  ha<l 
thereon,  as  in  the  case  of  proceedings  in  said  court  for  a  divorce;  and  upon 
due  proof  of  the  nullity  of  the  marriage,  it  shall  be  adjudged  null  and  void. 

G.  S.  cli.  62,  g  a    41  M.  203.    i  Secs.  8880,  389a 

Sec.  3893.  Same  —  By  whom,—  No  marriage  shall  be  adjudged  a  nullity, 
at  th^  suit  of  the  party  capable  of  contracting,  on  the  ground  that  the  other 
party  was  under  the  age  of  legal  consent,  or  was  idiotic  or  insane,  if  such 
idiocy  or  insanity  was  known  to  the  party  capable  of  contracting,  at  the  time 
of  such  marriage. 

a  S.  cli.  62,  §  5.    44  M.  124 

Voidable  Makriages. 

Skc.  3894.  Causes  for  divorce.— A  divorce  from  the  bonds  of  matri- 
mony may  be  adjudged  and  decreed  by  the  district  court,  on  suit  brought 
in  the  county  where  the  parties,  or  either  of  them,  reside,  for  either  of  the 
following  causes: 

First.     Adultery; 

Second.     Impotency ; 

Third.     Cruel  and  inhuman  treatment ;  ^ 

Fourth.  When  either  party,  subsequent  to  the  marriage,  has  been  sentenced 
to  imprisonment  in  the  state  prison ; 

Fifth.  Wilful  desertion  of  one  party  by  the  other,  for  the  term  of  three 
years  next  preceding  the  filing  of  the  complaint; 

Sixth.  Habitual  drunkenness  for  the  space  of  one  year,  immediately  pre- 
ceding the  filing  of  the  complaint. 

G.  S.  cb.  62,  ii  6.  27  M.  330 ;  40  N.  W.  167.  Under  a  similar  provision  as  that  in  fourth  cause 
it  was  decided  tnat  it  did  not  embrace  convictions  out  of  the  state.  4  Sneed,  423 ;  48  M.  31 ;  44 
M.  182. 

Sko.  3895.  When  adultery  not  snfllcient.— In  any  action  brought  for 
a  divorce  on  the  ground  of  adultery,  although  the  fact  of  adultery  is  estab- 
lished, the  court  may  deny  a  divorce  in  the  following  cases: 

First.  When  it  appeare  that  the  offence  was  committed  by  the  procure- 
ment or  with  the  connivance  of  the  complainant; 

Second.  When  there  has  been  an  express  forgiveness  of  the  adultery 
charged,  or  a  voluntary  cohabitation  of  the  parties,  with  knowledge  of  the 
offence ; 

Third.  When  the  action  has  not  been  brought  within  three  years  after  the 
discovery,  by  the  complainant,  of  the  offence  charged; 

Fourth.  When  it  is  proved  that  the  plaintiff  has  also  been  guilty  of  adul- 
tery, under  such  circumstances  as  would  have  entitled  the  defendant,  if  inno- 
cent, to  a  divorce. 

G.  S.  ch.  62,  §  9.    23  M.  503. 

Proceedings  for  Divorce. 

Sec.  3890.  Residence. —  No  divorce  shall  be  granted,  unless  the  com- 
plainant has  resided  in  this  state  one  year  immediately  preceding  the  time  of 
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exhibiting  the  complaint,  except  for  adultery  committed  while  the  complain- 
ant was  a  resident  of  this  state. 

G.  S.  ch.  62,  §  8.  At  common  law  divorces  were  only  granted  in  the  jurisdiction  of  the 
domicile,  and  the  domicile  of  the  wife  followed  that  of  the  husband.  9  Bligh,  89;  R.  &  R.  Cr. 
Cas.  337 ;  2  R.  &  Mylne,  614.  Hence  jurisdiction  was  not  obtained  by  removing:  from  the  dom- 
icile to  another  jurisdiction  for  the  purpose  of  securing  a  divorce.  7  Dana,  181 ;  Story,  Confl. 
L.g^-1^^.  201,  230. 

Sec.  3897.  Summons. —  An  action  for  a  divorce  may  be  brought  by  a 
wife  in  her  own  name;  and  all  actions  for  divorce  shall  be  commenced  by  sum- 
mons and  complaint,  in  the  county  where  the  plaintiff  resides,  as  hereinafter 
provided.  ' 

G.  S.  ch.  62,  §  10. 

Sec.  3898.  Complaint. —  The  complaint  shall  contain  the  names  and  ages 
of  the  parties,  the  name  of  the  court  in  which  the  action  is  brought,  and  a 
statement  of  the  facts  constituting  the  cause  or  grounds  of  action,  in  ordinary 
and  concise  language,  without  repetition. 

G.  &  ch.  62,  §  11.     18  M.  90. 

Sec.  3899.  Service. —  Copies  of  the  summons  and  complaint  shall  be 
served  on  the  defendant  personally;  and  when  such  service  is  made  out  of  this 
state,  it  may  be  proved  by  the  affidavit  of  the  person  making  the  same,  with 
the  eertiticate  of  the  clerk  of  the  court  of  the  county,  to  the  identity  of  the 
officer  taking  the  affidavit;  but  if  personal  service  cannot  well  be  made,  the 
court  may  order  service  of  the  summons  by  publication,  as  in  other  actions. 

G.  &  ch.  62,  §  12.     17  M.  181. 

Sec.  3900.  Answer  — Time  to.— The  defendant  shall  have  thirty  days 
in  which  to  answer  the  complaint;  in  case  of  service  by  publication,  said  thirt}'^ 
days  shall  not  begin  to  run  until  the  expiration  of  the  period  allowed  for  pub- 
lication; and  in  case  of  personal  service  out  of  the  state,  the  court  shall  not 
permit  the  action  to  be  heard  and  determined,  as  upon  default,  until  the  lapse 
of  such  reasonable  time  as  will  allow  the  defendant  to  appear  and  answer, 
which  time  shall  be  fixed  by  order,  after  proof  of  such  service  is  made  and 
filed  in  the  action. 

a  S.  ch.  62,  §  13. 

Sec.  3901.  Failure  to  answer. —  If,  after  service  duly  made  and  proved, 
the  defendant  does  not  appear,  the  court,  at  a  general  or  special  term,  or  the 
judge  out  of  term,  may  proceed  to  hear  and  determine  the  action:  "^provided, 
that  the  court  or  judge,  upon  application,  may  refer  said  action  to  a  referee  to 
lake  and  report  the  evidence  therein.*  When  issue  is  joined,  like  proceedings 
shall  be  had  as  in  civil  actions. 

G.  a  ch.  62,  §  14,  as  amended  1875,  ch.  58  (March  4);  1878,  ch.  18  (February  28).  Acts 
1875,  ch.  58,  inserted  "  or  the  judge  out  of  term."  Acts  187^,  ch.  13,  inserted  matter  be- 
tween ♦  ♦.     18  M.  90. 

The  policy  of  aU  jurisdictions  is  to  decree  divorce  only  on  proof  of  the  cause  alleged,  as  at 
common  law.    3  Greenl.  135;  3  Mass.  154. 

Sec.  3902.  Protection  of  wife  pending  suit—  When  an  action  is  com- 
menced or  about  to  be  commenced  to  annul  a  marriage  or  for  a  divorce  or 
separation,  the  court  may  at  any  time,  either  in  term  or  vacation,  on  the  peti- 
tion of  the  wife,  prohibit  the  husband  from  imposing  any  restraint  on  her 
personal  liberty  during  the  pendency  of  the  action. 

G.  S.  ch.  62,  §  16. 

Custody  of  Children. 

Sec.  3903.  Pending  suit. —  The  court  may,  in  like  manner,  on  the  appli- 
cation of  either  party,  make  such  order  concerning  the  care  and  custody  of 
the  minor  children  of  the  parties,  and  their  suitable  maintenance  during  the 
pendency  of  such  action,  and  may  make  such  temporary  orders  relative  to  the 
persons  or  property  of  the  parties,  as  shall  be  deemed  necessary  and  proper. 

G.  a  ch,  62,  §  17. 
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Skc.  3904.  In  final  decree. —  Upon  granting  a  decree  of  nullity  of  mar- 
riage, or  of  divorce  Gr  separation,  the  court  may  make  such  further  order  as 
It  deems  just  and  proper  concerning  the  care,  custody  and  maintenance  of  the 
minor  children  of  the  parties,  and  may  determine  with  which  of  the  parents 
the  children,  or  any  of  them,  shall  remain,  having  due  regard  to  the  age  and 
sex  of  such  children. 

G.  S.  ch.  62,  §  la 

Sec.  3905.  May  be  revised. —  The  court  may,  from  time  to  time  after- 
ward, on  the  petition  of  either  of  the  parents,  revise  and  alter  such  order  con- 
cerning the  care,  custody  and  maintenance  of  the  children,  or  any  of  them, 
and  make  such  new  order  concerning  the  same  as  the  circumstances  of  the 
parents,  and  the  benefit  of  the  children,  require. 

Q.  a  ch.  62,  §  19. 

Alimony. 

4 

Sec.  3906.  Fending  suit  — Costs — In  every  action  brought,  either  for 
a  divorce  or  separation,  the  court  may,  in  its  discretion,  require  the  husband 
to  pay  any  sum  necessary  to  enable  the  wife  to  carry  on  or  defend  the  action, 
or  for  her  support  during  its  pendency;  and  it  may  adjudge  costs  against 
either  party,  and  award  execution  for  the  same,  or  it  "may  direct  such  costs  to 
be  paid  out  of  any  property  sequestered,  or  in  the  power  of  the  court,  or  in 
the  hands  of  a  receiver. 

G.  S.  ch.  62,  §  15.    84  M.  443. 

This  was  authorized  at  common  law,  but  the  wife  must  be  innocent,  and  husband  guilty  of 
breach  of  matrimonial  duty.     Bish.  M.  &  D.  564;  2  Story,  Eq.  Jar.  ^^  1421,  1472. 

Sec.  3907.  Permanent, —  Upon  every  divorce  for  any  cause,  excepting 
that  of  adultery  committed  by  the  wife,  if  the  estate  and  property  restored  or 
awarded  to  the  wife  is  insufficient  for  the  suitable  support  and  maintenance 
of  herself,  and  such  children  of  the  marriage  as  shall  be  committed  to  her 
care  and  custody,  or  if  there  is  no  such  estate  and  property,  the  court  may 
further  order  and  decree  to  her  such  part  of  the  personal  estate  of  the  hus- 
band, not  exceeding  one-third  part  thereof  in  value,  and  such  real  estate  of 
the  husband,  not  exceedmg  the  value  of  her  dower,  as  it  deems  just  and  rea- 
sonable, having  regard  to  the  ability  of  the  husband,  and  the  character  and 
situation  of  the  parties,  and  all  the  other  circumstances  of  the  case.  The 
court  may,  also,  in  the  cases  provided  for  in  this  section,  decree  to  the  wife 
sach  alimony  out  of  the  estate  of  the  husband  as  it  may  deem  just  and  rea- 
sonable, having  regard  to  the  ability  of  the  husband,  and  the  character  and 
situation  of  the  parties,  and  all  the  other  circumstances  of  the  case;  and  may, 
by  its  decree,  make  the  same  a  specific  lien  upon  any  specified  parcels  of  the 
real  estate  of  the  husband,  or  authorize  its  enforcement  by  execution  against 
his  property,  real  and  personal ;  but  the  aggregate  award  and  allowance  made 
to  the  wife  from  the  estate  of  her  husband,  under  the  provisions  of  this  sec- 
tion, shall  not  in  any  case  exceed,  in  present  value,  the  one-third  part  of  the 
personal  estate  of  the  husband,  and  the  value  of  her  dower  in  his  real  estate. 

G.  S.  ch.  62,  §  2a 

Sec.  3908.  Security  for  payment  of.— In  all  cases  when  alimony  or 
other  allowance  is  ordered  or  decreed  to  the  wife  or  children,  the  court  may 
I'equire  sufficient  securit}'  to  be  given  by  the  husband  for  the  payment  thereof, 
according  to  the  terms  of  the  order  or  decree,  and  upon  the  neglect  or  refusal 
of  the  husband  to  give  such  security,  or  upon  his  failure  to  pay  such  alimony 
or  allowance,  the  court  may  sequester  his  personal  estate,  and  the  rents  and 
profits  of  his  real  estate,  and  may  appoint  a  receiver  thereof,  and  cause 
such  personal  estate,  and  the  rents  and  profits  of  such  real  estate,  to  be  ap- 
plied according  to  the  terms  of  such  order  or  decree.^  Or  the  court  when- 
ever it  shall  find  the  fact  to  be  that  the  husband  has  an  income  from  any 
source  sufficient  to  enable  him  to  pay  such  alimony  or  other  allowance,  and 
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fails  and  refuses  to  pay  the  same,  may  order  or  direct  the  husband  to  pay  such 
aliftony  or  allowance  for  the  use  of  the  wife  or  the  children  or  both.  And  if 
any  person  or  party  shall  disobey  such  order  or  direction,  such  person  or  party 
may  be  punished  by  the  court  as  for  a  contempt;  the  proceedings  therefor 
are' prescribed  in  chapter^eighty-seven  (87)  of  the  general  statutes,  one  thou- 
sand eight  hundred  and  seventy-eight  (1878),  respecting  the  punishment  of 
contempt. 

G.  &  ch.  03,  S  26,  as  amended  1881,  cb.  78.  Approved  February  25,  1881.  Amendaient 
below  •.      1  s$  4393  et  seq. 

Sec.  3909.  Trustee. —  The  court  has  power  to  appoint  trustees,  whenever 
it  is  deemed  expedient,  to  receive  any  sum  or  sums  of  money  ordered  to  be 
paid  to  the  wife,  upon  trust  to  invest  the  same,  and  pay  over  the  income  for 
the  support  and  maintenance  of  the  wife,  or  of  the  wife  and  minor  children  of 
the  parties,  or  any  of  them,  in  such  manner  as  the  court  shall  direct;  or  to 
pay  over  to  the  wife  the  principal  sum,  in  such  proportions  and  at  such  times 
aa  the  court  shall  order,  regard  being  had  in  all  such  cases  to  the  situation  and 
circumstances  of  such  wife,  and  also  the  children,  if  there  are  any,  provided 
for  in  the  order;  and  such  trustees  shall  give  such  bond  with  surety  as  the 
court  shall  require,  for  the  faithful  performance  of  their  trust. 

G.  S.  ch.  d2,  §  22. 

Sec.  3910.  May  be  revised. —  After  an  order  or  decree  for  alimony,  or 
other  allowance  for  the  wife  and  children,  or  either  of  them,  and  also  for  the 
appointment  of  trustees  to  receive  and  hold  any  property  for  the  use  of  the 
wife  or  children,  as  before  provided,  the  court  may,  from  time  to  time,  on 
petition  of  either  of  the  parties,  revise  and  alter  such  order  or  decree  respect- 
ing the  amount  of  such  alimony  or  allowance  and  the  payment  thereof  and 
also  respecting  the  appropriation  and  payment  of  thQ  principal  and  income  of 
the  property  so  held  in  trust,  and  may  make  any  order  respecting  any  of  the 
said  matters  which  such  court  might  have  made  in  the  original  accion. 

Q.  S.  ch.62,§25.    !$  M.  214 ;  28  M.  85. 

Wife's  PfiOPEETY  —  Dowee. 

Sec.  3911.  Restored. —  Whenever  the  nullity  of  a  marriage,  or  a  divorce 
from  the  bond  of  matrimony, /or  any  cause,  excepting  that  of  adultery  com- 
mitted by  the  wife,  is  ordered,  and  when  the  husband  is  sentenced  to  impris- 
onment for  life,  and  also  upon  every  divorce  from  bed  and  board,  the  wife 
shall  be  entitled  to  the  immediate  possession  of  all  her  real  estate,  in  like  man- 
ner as  if  her  husband  was^dead. 

G.  &  ch.  62,  8  20. 

SEa  3912.  Same — Farther  order. — Upon  every  such  dissolution  of  mar- 
riage as  is  specified  in  the  preceding  section,  the  court  may  make  a  further  order 
for  restoring  to  the  wife  the  whole,  or  such  part  as  it  deems  just  and  reason- 
able, of  the  personal  estate  that  has  come  to  the  husband  by  reason  of  the 
marriage,  or  for  awarding  to  her  the  value  thereof;  and  also  the  value  of  any 
real  estate  of  the  wife  disposed  of  by  the  husband  and  wife  during  the  covert- 
ure, to  be  paid  by  her  husband  in  money;  and  such  court  may  require  the 
husband  to  disclose  on  oath  what  personal  estate  has  come  to  him  by  reason 
of  the  marriage,  and  how  the  same  has  been  disposed  of,  and  what  portion 
thereof  remains  in  his  hands. 

O.  a  ch.  62,  §  2L 

Sec.  3913.  Dower. —  When  the  marriage  is  dissolved  by  the  husband 
being  sentenced  to  imprisonment,  and  when  a  divorce  is  ordered  for  the  cause 
of  adultery  committed  by  the  husband,  the  wife  shall  be  entitled  to  her  dower 
in  his  lands,  in  the  same  manner  as  if  he  was  dead. 

G.ach.  62,  §24. 
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Secs.  3914-3919.]        *  jjmited  divorces. 

Decree. 

Seo.  3914.  EflFect  —  Change  wife's  name —  Whenever  an  order  of  di- 
vorce from  the  bond  of  matrimony  is  granted  in  this  state  by  a  court  of  com- 
petent authority,  such  order  shall  fully  and  completely  dissolve  the  marriage 
contract  as  to  both  parties.  And  in  all  actions  for  a  divorce  brought  by  a  fe- 
male, if  a  divorce  is  granted,  the  court  may,  for  just  and  reasonable  cause, 
change  the  name  of  such  female,  who  shall  thereafter  be  known  and  called  by 
such  name  as  the  court  designates  in  its  order  or  decree. 

G.  S.  ch.  62,  §  29.  Divorce  a  vinculo  annuls  the  marriage  and  restores  the  parties  to  all  the 
ricchts  of  unmarried  persons,  but  the  divorce  must  be  by  court  of  competent  jurisdiction;  it 
cannot  be  done  by  consent  or  writing.     1  Pars.  Cont.  560 ;  2  Eng.  C.  L.  &  Eq.  570. 

Sec.  3915.  Revocation  of. —  When  an  order  of  divorce  has  been  granted, 
and  the  parties  afterward  intermarry,  the  court,  upon  their  joint  application, 
and  upon  satisfactory  proof  of  such  marriage,  may  revoke  all  decrees  and  or- 
ders of  divorce,  alimony  and  subsistence,  which \vill  not  affect  the  rights  of 
third  persons. 

a,  &  cb.  68,  §  27. 

Sec.  3916.  Cohabitation  after  decree.— If  any  persons,  after  being  di- 
vorced from  the  bond  of  matrimony,  for  any  cause  whatever,  cohabit  together 
before  intermarriage,  they  shall  be  liable  to  all  the  penalties  provided  by  law 
against  adultery. 

G.  a  ch.  62,  §  28. 

Sec.  3917.    Effect  of  pardon  of  convict. —  After  a  divorce  on  account 
of  imprisonment  in  the  state  prison,  a  pardon  shall  not  restore  the  party  im* 
prisoned  to  his  conjugal  rights. 
•    G.  S.  cb.  62,  §  7. 


TITLE  2. 

LIMITED  DIVORCES. 


The  revisers  of  G.  S.  1866  reported  this  title,  but  legislature  rejected  it  Acts  1876,  ch.  IIH, 
substaDtiaUy  enacted  it  as  reported  by  revisers. 

Sec  3918.  When  allowed. —  A  separation  from  bed  and  board  forever, 
or  for  a  limited  time,  may  be  decreed  by  the  district  court  or  court  of  common 
pleas,  on  the  complaint  of  a  married  woman,  in  the  following  cases: 

First.    Between  any  husband  and  wife  inhabitants  of  this  state. 

Second.  When  the  marriage  shall  have  been  solemnized,  or  shall  have  taken 
place,  within  this  state,  and  the  wife  shall  be  an  actual  resident  at  the  time  of 
exhibiting  her  complaint. 

Third.  When  the  marriage  shall  have  taken  place  out  of  this  state,  and 
the  parties  have  become  and  remain  inhabitants  of  this  state  at  least  one  year, 
and  the  wife  shall  be  an  actual  resident  at  the  time  of  exhibiting  her  com- 
plaint. 

1876,  ch.  118,  §  1 :  "An  act  to  provide  for  limited  divorce."  Approved  March  6, 1876.  Such 
divorce  confers  upon  tiie  wife  all  tlie  rights  of  property,  business  and  contracts,  as  if  unmar- 
ried, and  releases  husband  from  obligation  to  maintain  her  except  as  may  be  required  by  the 
decree.    2  Kent,  Com.  136;  1  Pars.  Cont.  567;  22  Gratt.  168;  43  M.  ai. 

Sec  3919.    Causes, —  Such  separation  maybe  decreed  for  the  following 
causes : 
•    First.     The  cruel  and  inhuman  treatment,  by  the  husband,  of  his  wife. 

Second.  Such  conduct  on  the  part  of  the  husband  towards  his  wife  as  may 
render  it  unsafe  and  improper  for  her  to  cohabit  with  him. 
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LIMITED  DivoBCEs.  [Seos.  3920-3925. 

Third.  The  abandonment  of  the  wife  by  the  husband,  and  his  refusal  op 
neglect  to  provide  for  her. 

1876.  cb.  lis,  §  2.  Under  Bubstantiallj  same  statutes  it  was  held  that  an  actual  breakinc: 
off  of  the  matrimoDial  cohabitation,  combined  with  the  intent  to  desert  in  the  mind  of  the  of- 
fender, established  desertion,  without  regard  to  length  of  time.  21  Gratt.  48;  22  Grati.  172. 
And  thai  cruel  and  inhuman  treatment  or  unsafe  and  improper  conduct  does  not  consist  in 
mde,  coarse,  petulant,  exacting,  penurious  and  unkind  and  negligent  treatment.  22  Gratt. 
168;  2  Sneed,  71ft. 

Skc.  3920.  Complaint. —  The  bill  of  the  complainant  in  every  such  case 
shall  specify  particularly  the  nature  and  circumstances  of  the  complaint  on 
which  she  relies,  and  shall  set  forth  times  and  places  with  reasonable  certainty. 

1876,ch.  118,  §8.      • 

Sbo.  3921.  Defence. —  The  defendant  in  any  such  suit  may  be  permitted 
to  prove,  in  his  justification,  the  ill-conduct  of  the  complainant,  and,  on  es- 
tablishing such  defence  to  the  satisfaction  of  the  court,  the  bill  shall  be  dis- 
missed. 

1876,  ch.  118.  §4. 

SEa.  3922.  Procfeedings  —  Alimony  pendente  lite —  Proceedings  un- 
der this  act  shall  be  commenced  and  conducted  in  the  same  manner  as  is' now 
prescribed  b\^  law  in  actions  for  a  divorce  from  the  bond  of  marriage;  and 
the  court  inVhich  the  application  is  made,  may,  upon  motion,  award  such 
Rum  for  counsel  fees,  and  temporary  alimony  during  the  pending  of  the  action, 
as  the  circumstances  and  the  situation  of  the  parties  appear  to  warrant. 

1879.  ch.  118,  §  5.     86  M.  240. 

Sec.  3923.  Permanent  alimony  —  Wife's  property.—  Upon  decree- 
ing a  separation  in  any  such  suit,  the  court  may  make  such  further  decree  as 
ibe  nature  and  circumstances  of  the  case  may  require,  and  may  make  such 
order  and  decree  for  the  suitable  support  and  maintenance  of  the  wife  and 
her  children,  or  any  of  them,  by  the  husband,  or  out  of  his  property,  as  may 
ap|>ear  just  and  proper;*  and  may,  by  such  decree,  give  the  wife  absolute 
control  of  her  separate  property,  with  power  of  alienation. 

1878,  ch.  118,  §  6,  as  amended  1877,  ch.  70.    Amendment  below  ♦. 

Sec.  3924.  Support  without  separation —  Although  a  decree  for  sep- 
aration from  bed  and  board  be  not  made,  the  court  may  make  such  order  or 
decree  for  the  support  and  maintenance  of  the  wife  and  her  children,  or  any 
of  them,  by  the  husband,  or  out  of  his  property,  as  the  nature  of  the  case  ren- 
ders suitable  and  proper. 

1876,  ch.  118,  g  7.    28  M.  35. 

Sec.  3925.    Reconciliation  —  Decree  revoked.— When  a  decree  for  a 

separation  forever,  or  for  a  limited  period,  shall  have  been  pronounced,  it  may 

be  revoked  at  any  time  thereafter  by  the  same  court  by  which  it  was  pro- 

oonncedy  under  such  regulations  and  restrictions  as  the  court  may  impose, 

opon  the  joint  application  of  the  parties,  and  upon  their  producing  satisfactory 

evidence  of  their  reconciliation. 

1875,  ch.  118,  ga 
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CHAPTER  47. 
ADOPTION  OF  CHILDREN. 


Sections, 

8926-8928.  Petition  —  Consent. 

8929-8980.  Hearing —Decree.   ^ 

8981-8982.  Status  of  child. 


Sections, 

8983.  Descent  of  properbr. 

8984.  Child  defiiied. 


§Bc.  3926.  Petition  for. —  Any  inhabitant  of  this  state  may  petition  the 
district  court,  in  the  county  of  his  residence,  for  leave  to  adopt  a  child  not 
his  own,  and,  if  desired,  for  a  change  of  the  child's  name;  but  the  prayer  of 
such  petition,  by  a  person  having  a  husband  or  wife,  shall  not  be  granted  ua- 
less  the  husband  or  wife  joins  therein. 

1876,  eh.  91,  §  1 ;  ••  An  act  providing  for  the  adoption  of  children."  Approved  February  26, 
1876. 

Sbo.  3927.  Consent. —  No  such  adoption  shall  be  permitted  without  the 
consent  of  such  of  the  parents  of  the  child  as  may  be  living,  unless  it  shall 
appear  to  the  court  that  dither  of  the  parents  has 'abandoned  the  child,  or 
gone  to  parts  unknown,  *or  that  either  parent  is,  by  reason  of  having  been 
declared  insane,  incapacitated  from  giving  such  consent,  or  that  the  parents 
of  the  child  have  been  divorced,  and  the  care  and  custody  of  the  child  has 
been  by  judgmc<it  of  the  court  granting  such  divorce,  awarded  to  one  of  the 
parents;  in  which  case,  such  consent  may  be  given  by  the  parent,  if  any,  hav- 
ing the  charge  and  care  of  the  child.*  In  case  neither  of  the  parents  is  liv- 
ing, or  if  both  parents  have  been  declared  insane,  or  if  both  parents  or  the 
only  living  parent  shall  have  abandoned  the  child,  such  consent  may  be  given 
by  the  guardian,  if  such  child  has  any ;  and  if  there  be  no  guardian^  such  con- 
sent may  be  given  by  any  of  the  next  of  kin  of  such  child  residing  in  this 
state;  and  if  there  be  no  next  of  kin  residing  in  this  state,  or  if  such  next  of 
kin  be  unknown,  such  consent  may  be  given  by  the  chairman  of  the  board  of 
county  commissioners  of  the  county  where  the  petition  is  made.  In  case  of  a 
child  not  born  in  lawful  wedlock,  such  consent  may  be  given  by  the  mother 
alone,  if  she  is  living  and  has  not  abandoned  such  child. 

1876,  ch.  91,  §  2,  as  amended  1889,  ch.  127.  Approved  February  14, 1876.  Amendment  be- 
tween ♦  ♦. 

Seo.  3928.    Same — Of  cWld.—  If  the  child  is  of  the  age  of  fourteen  years 
or  upward,  the  adoption  shall  not  be  made  without  his  consent. 
1876,  ch.  91,  §  3. 

Sbo.  3929.  Notioe  of  hearing.—  If  such  child  has  no  parent  living,  or  has ' 
been  abandoned  by  its  parents,  and  has  no  guardian  nor  next  of  kin  in  this 
state,  or  if  his  next  of  kin,  if  jny,  are  unknown,  the  court  shall,  before  hear- 
ing the  petition,  order  notice  of  such  hearing  and  of  the  time  and  place  thereof, 
as  fixed  by  the  court,  to  be  given  by  publication  thereof  in  some  newspaper  of 
general  circulation,  published  in  the  county  where  such  petition  is  presented, 
at  least  once  in  each  week  for  three  successive  weeks,  the  last  publication  to 
be  at  least  ten  days  before  the  time  fixed  for  the  hearing.  If  there  be  no 
newspaper  published  in  such  county,  then  the  notice  may  be  published,  as  afore- 
said, in  some  newspaper  published  at  the  capital  of  the  state. 

1876,  ch.  91,  §  4. 

Sec.  3930.  Hearing  —  Decree.— If  upon  the  hearing  of  the  petition  so 
presented  and  consented  unto  as  aforesaid,  the  court  shall  be  satis^ed  of  the 
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ADOPTION   OF   CHILDREN.  [SeCS.  3931-3934. 

identity  and  relations  of  the  persons  concerned,  and  that  the  petitioner  is,  or 
in  case  of  hnsband  and  wife,  that  the  petitioners  are,  of  sufficient  ability  to 
bring  up  the  child,  and  to  furnish  him  suitable  nurture  and  education,  and 
that  it  is  fit  and  proper  that  the  petition  for  leave  to  adopt  such  child  be 
granted,  a  decree  shall  be  made  setting  forth  the  facts,  and  ordering  that  from 
and  after  the  date  of  the  decree  the  child  shall  be  deemed  and  taken  to  be  the 
child  of  the  petitioner  or  petitioners,  and  the  court  may,  if  desired,  in  and  by 
the  same  decree,  change  the  name  of  such  child. 

187Q.  ch.  01,  g  5. 

Sec.  3931.  Status  of  adopted  child — A  child  so  adopted  as  aforesaid 
shall  be  deemed,  as  respects  all  legal  consequences  and  incidents  of  the  natural 
relation  of  parent  and  child,  the  child  of  such  parent  or  parents  by  adoption, 
the  same  as  if  he  had  been  born  to  t^iem  in  lawful  wedlock;  except  that  such 
adoption  shall  not,  in  itself,  constitute  such  child  the  heir  of  such  parent  or 
parents  by  adoption* 

187«,  ch.  91,  g  6. 

SEa  3932.  Same. —  The  natural  parents  of  such  child  shall  be  deprived  by 
the  decree  aforesaid  of  all  legal  rights  respecting  the  child,  and  such  child 
shall  be  free  from  all  obligations  of  maintenance  and  obedience  respecting  his 
natural  parents. 

1876,  ch.  91,  §  7. 

Sec.  3933.  Descent  of  property. —  In  case  any  person  heretofore  or 
hereafter  adopted  either  according  to  the  provisions  of  this  chapter  or  in  any 
other  lawful  manner,  shall  die  intestate,  his  property,  acquired  by  himself  or 
by  gift  from  his  adopting  parent,  shall  be  distributed  according  to  the  provis- 
ions of  the  laws  in  force  at  the  time  of  decease  of  such  intestate,  relating  to 
the  title  of  real  property  by  descent  and  the  distribution  of  personal  estate 
among  the  persons  who  would  have  been  his  kindred  if  he  had  been  born  to 
his  adopting  parent  in  lawful  wedlock;  and  property  received  by  gift  or  in- 
heritance from  his  natural  parents  or  kindred  shall  be  distributed  in  the  same 
manner  as  if  no  act  of  adoption  had  taken  place,  such  distribution  to  be  as- 
certained in  such  manner  as  the  court  may  decree.  No  person  shall,  by  being 
adopted,  lose  his  right  to  inherit  from  his  natural  parents  or  kindred. 

1885.  ch.  75,  approved  March  9th,  which  amended  acts  1876,  ch.  91,  by  adding  the  foregoing 
•ectioo. 

SEa  3934.  Term  child  defined.— The  term  child,  or  its  equivalent,  in  a 
grant,  trust  settlement,  devise,  or  bequest,  shall  be  held  to  include  a  child 
adopted  by  the  settler,  grantor  or  testator,  unless  the  contrary  plainly  appears 
by  the  terms  of  the  instrument;  but  when  the  settler,  grantor  or  testator  is 
not  himself  the  adopting  parent,  the  child  by  adoption  shall  not  have,  under 
SQch  an  instrument,  the  rights  of  a  child  born  in  lawful  wedlock  to  the  adopt- 
ing parent,  unless  it  plainly  appears  to  have  been  the  intention  of  the  settler, 
grantor  or  testator  to  include  an  adopted  child. 

1885,  ch.  75,  approved  Ifarch  9tb,  which  amended  acts  1876,  ch.  91,  by  adding  the  foregoing 
•ectioo. 
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CHAPTER  48. 
CHANGE  OF  NAMES  OF  PERSONS. 

8661101)8,  I  Sections, 

8935.    Jurisdiction.  3938-8939.    Proof  of. 

8936-3937.    Application.  I  8940.    Decree. 

Sec.  3935.  District  courts  exclusive  jurisdiction.— The  several  dis- 
trict courts  of  this  state  shall  hereafter  have  the  exclusive  right  to  change  the 
name  of  any  person,  *and  to  make  such  person  the  heir-at-law  of  any  person, 
whose  heir-at-law  such  applicant  applied  to  be  made,*  when  applied  to  for 
those  or  either  of  those  purposes,  as  hereinafter  provided. 

1872.  ch.  85,  §  1,  as  amended  1873,  ch.  71:  '*  An  act  to  authorize  the  several  district  courts  of 
this  state  to  change  the  name  of  person  or  persons."  Approved  February  29,  1872.  Amend- 
ment between  *  *. 

Seo.  3936.  Application. —  Any  person  who  shall  have  resided  in  any 
judicial  district  in  this  state  for  a  period  of  not  less  than  one  year,  may  make 
application  to  the  district  court  of  such  district  to  have  his  or  her  name 
changed.  Such  person  shall  appear  personally  before  such  court,  (and  incase 
of  an  infant,  by  such  infant's  guardian,  adoptive  parent,  or  next  of  kin,)  with 
two  witnesses  and  prove  to  the  satisfaction  of  the  court,  that  such  person  is 
the  identical  person  he  or  she  represents  him  or  herself  to  be;  and  in  case 
such  applicant  shall  apply  to  be  made  the  heir  at  law  of  any  person,  then  such 
person  whose  heir  at  law  such  applicant  applies  to  be  made,  shall  appear  as  one 
of  the  witnesses  and  acknowledge  that  such  application  is  made  in  good  faith. 

1872,  ch.  85,  §  2.    Supersedes  1869,  ch,  55. 

Sec.  3937.  Same  —  Describe  lands —  All  applications  to  the  district 
court  for  a  change  of  name,  shall  contain  a  description  of  all  lands  in  this 
state  which  the  applicant  shall,  at  the  time  the  application  is  made,  own,  have 
a  lien  upon  or  an  interest  in. 

1887,  ch.  177,  §  1 :  *'  An  act  with  reference  to  the  change  of  names  of  persons.**  Approved 
March  7, 1887. 

Sec.  3938.  Same  —  Prove  ownership.— Such  applicant  shall  make 
proof  before  the  court  of  his  ownership  of,  lien  upon  and  interest  in  such  land, 
and  the  order  of  the  court  changing  such  name  shall  describe  such  lauds,  and 
state  the  estate  or  interest  the  applicant  has  or  claims  therein. 

Record  order. —  And  a  certified  copy  of  such  order  shall  be  recorded  in 
the  o£Sce  of  the  register  of  deeds  where  such  lands  are  situated,  within  thirty 
days  after  the  order  is  made. , 

1887,  ch.  177,  §  2. 

Sec  3939.  Same  —  False  statement—  Any  false  statement  contained  in 
such  aflplication,  made  with  intent  to  defraud,  is  hereby  declared  to  be  a  mis- 
demeanor, and  shall  be  punishable  as  such. 

1887.  ch.  177,  §  3. 

Sec.  3940.  Decree. —  If  it  shall  appear  to  such  court  that  such  change  of 
name  is  necessary  and  proper,  said  court  shall  proceed  to  grant  said  application, 
and  the  clerk  of  said  court  shall  enter  a  memorandum  thereof  on  the  record 
of  sai4  court,  and  also  issue  a  certificate  to  the  applicant,  certifN'ing  to  the 
fact;  for  which  entry  and  certiHcate  the  clerk  shall  receive  a  fee  of  two  dol- 
lars, to  be  paid  by  the  person  making  the  application.  Such  certificate  shall 
be  prima  facie  evidence  of  such  change  of  name. 

1872,  ch.  35,  g  8. 
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CHAPTER  49  (G.  S.  ch.  68). 
HOMESTEAD  EXEMPTION. 

A  reasonable  amount  of  property  shall  be  exempt  from  seizure  or  sale  for  the  payment  of 
any  debt  or  liability.  The  amount  of  such  exemption  shall  be  determined  by  law.  Const. 
■rul,§ia. 

Sections. 

3941-3944.  What  is  exempt. 

•    8945-3947.  Selection. 

8948-3949.  Sale — RemovaL 

What  is  Exebipt. 

Ssc.  3941.  Homestead  defined — Exemption.—  A  homestead,  consist- 
ing of  any  quantity  of  land  not  exceedinn;  eighty  acres,  and  the  dwelling-house 
thereon  and  its  appurtenances,  to  be  selected  by  the  owner  thereof,  and  not 
included  in  the  laid-out  or  platted  portion  of  any  incorporated  town,  city  or 
Tillage,  or,  instead  thereof,  at  the  option  of  the  owner,  a  quantity  of  land  not 
exceeding  in  amount  one  lot,t  if  within  the  laid-out  or  platted  portion  of  any 
incorporated  town,  city  or  village  having  over  five  thousand  inhabitants,  or 
one  half  acre,  if  within  the  laid-out  or  platted  portion  of  any  incorporated 
town«  cit}'  or  village  having  less  than  five  thousand  inhabitants^f  and  the 
dwelling-bouse  thereon  and  its  appurtenances,  owned  and  occupied  by  any 
resident  of  this  state,  shall  not  be  subject  to  attachment,  levy  or  sale  upon 
execution,  or  any  other  process  issuing  out  of  any  court  within  this  state. 

Widow  —  Minor  child. —  This  section  shall  be  deemed  and  construed  to 
exempt  such  homestead,  in  the  manner  aforesaid,  during  the  time  it  shall  be 
occupied  by  the  widow  or  minor  child  or  children  of  aiJy  deceased  person  who 
was,  when  living,  entitled  to  the  benefits  of  this  act. 

When  husband  deserts. — *And  whenever  a  married  man  shall  abscond 
from  the  state,  or  desert  his  wife  or  minor  children,  the  wife  or  minor  chil- 
dren may  continue  to  occupy  such  homestead,  with  the  same  right  therein  as 
any  other  owner  of  a  homestead  under  the  laws  of  the  state;  and  that  the 
same  shall  not  be  subject  to  levy  or  sale  upon  attachment,  execution,  or  other 
final  process  issued  against  the  said  husband,  or  against  the'said  wife,  or 
a^^mst  the  said  husband  and  wife:  provided^  they  shall  not  have  the  right  to 
sell  or  convey  the  said  homestead. 

G.  a  ch.  68,  §  1,  as  amended  1875,  ch.  65  (March  5);  1875,  ch.  66  (March  9>  Below  ♦  is  acta 
1875,  ch.  65.  Acta  1875,. ch.  66,  inserted  '*  the  laid-out  or  platted  portions'*  and  the  mutter  he- 
tween  +  f.  8M.58:  5K333;  7M.  513;  8  M.  809;  10  M.  154;  11  M.  476;  12  M.  61 ;  15  M.  116; 
16  ML  159;  21  M.  101.  107,  299;  22  M.  884;  28  M.  74,  435,  454;  31  M.  214;  28  M.  17;  27  M.  117, 
407:  25  M.  188;  39  N.  W.  822 ;  45  M.  325,  326 ;  46  M.  851 ;  47  M.  14 ;  39  M.  245 ;  40  M.  173;  41  M. 
413;  42  BL  19a    Am.  1891,  ch.  81. 

Sec.  3942.  Includes  dwelling  on  other's  land,— Any  person  owning 
and  occupying  any  house  on  land  not  his  own,  and  claiming  said  house  as  a 
homestead,  shall  be  entitled  to  the  exemption  aforesaid. 

G.  &  cK  68,  ^  a 

SEa  3943.  Not  exempt,  when.— Such  exemption  shall  not  extend  to 
any  mortgage  thereon  lawfully  obtained ;  but  such  mortgage  or  other  aliena- 
tion of  such  land  by  the  owner  thereof,  if  a  married  man,  shall  not  be  valid 
without  the  signature  of  the  wife  to  the  same,  unless  such  mortgage  shall  be 
given  to  secure  the  payment  of  the  purchase  money,  or  some  portion  thereof. 

•And  such  exemption  shall  not  extend  to  any  contract  for  a  lien,  or  upon 
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Secs.  3944-3948.]  homestead  EXESiFnoN. 

which  a  lien  would  arise  under  the  lien  laws  of  this  state,  for  work  done  or 
material  furnished  in  the  erection  or  repair  of  a  dwelling-house  or  other  build- 
ing on  said  land. 

G.  S.  ch.  68,  §  2,  as  amended  1869,  ch.  26.  Amendment  below  *  11  M.  447,  476;  15  M.  512; 
21  M.  29d;  22  ]£  144;  23  M.  464;  28  M.  467  ;  44  M.  144,  482. 

Sec.  3944.    Same  —  Taxes. —  Nothing  in  this  act  shall  be  considered  as 
exempting  any  real  estate  from  taxation^  or  sale  for  taxes. 
G.  ach.68,  §7. 

Selection. 

Sec  3945.  Selection  whenever  levy  made.—  Whenever  a  levy  shall 
be  made  upon  the  lands  or  tenements  of  a  householder  whose  homestead  has 
not  been  selected  or  set  apart  by  metes  and  bounds,  such  householder  shall 
notify  the  officer  at  the  time  of  making  such  levy  of  what  he  regards  as  his 
homestead,  with  a  description  thereof  within  the  limits  above  prescribed,  and 
the  remainder  alone  shall  be  subject  to  sale  under  such  levy.  '*  Provided^lhdX 
in  case  such  householder  shall  refuse  or  neglect  to  make  such  selection  within 
twenty  days  after  notice  of  such  levy,  the  otficer  making  such  levy  shall  cause 
to  be  surveyed  and  set  off  to  such  person  entitled  to  such  exemption  in  a  com- 
pact form,  including  the  dwelling  house  and  its  appurtenances,  the  amount 
specified  in  the  first  section  of  this  act;  and  the  expenses  of  such  survey  shall 
be  chargeable  on  the  execution  and  collected  thereupon. 

G.  a  cb.  68,  g  8,  as  amended  1883,  oh.  69  (February  17).    Amendment  below  *     10  M.  154. 

Sec.  3946.  Survey  after  selection — If  the  plaintiff  in  the  execution 
shall  be  dissatisfied  with  the  quantity  of  land  selected  and  set  apart  by  such 
householder  as  aforesaid,  the  officer  making  such  levy  shall  cause  the  same  to 
be  surveyed,  beginning  at  a  point  to  be  designated  by  the  owner,  and  set  off 
in  a  compact  form,  including  the  dwelling  house  and  its  appurtenances,  the 
amount  specified  in  the  first  section  of  this  act;  and  the  expenses  of  such  sur- 
vey shall  be  chargeable  on  the  execution  and  collected  thereon. 

O.  S.  ch.  68,  §  4.  as  amended  1888,  ch.  59  (February  17).  Same  as  before  amendment. 
JOM.  154:  27  M.  161. 

Sec.  3947.  Not  included  in  homestead.— After  the  selection  of  [or] 
survey  shall  have  been  made,  the  officer  making  the  levy  may  sell  the  prop- 
erty levied  upon  and  not  included  in  such  homestead  in  the  same  manner  as 
provided  in  other  cases  for  the  sale  of  real  estate  on  execution,  and  in  giving 
a  deed  or  certificate  of  the  same  may  describe  it  according  to  his  orijginal 
levy,  excepting  therefi;om  by  metes  and  bounds,  according  to  the  certincate 
of  the  survey,  the  quantity  set  off  as  such  homestead,  as  aforesaid. 

G.  S.  ch.  68,  §  5,  as  amended  1888,  ch.  59.  Amendment  inserted  '*  After  the  selection  or." 
10  M.  154. 

Salb  —  Removal. 

Sec.  3948.  Owner  can  sell  or  remove  homestead.— The  owner  of  a 
homestead  under  the  laws  of  this  state  may  remove  therefrom,  or  sell  and 
convey  the  same;  and  such  removal,  or  sale  and  conveyance,  shall  not  render 
such  homestead  liable  or  subject  to  forced  sale  on  execution  or  other  process 
hereafter  issued  on  any  judgment  or  decree  of  any  court  of  this  state,  or  of 
the  district  court  of  the  TJnited  States  for  the  state  of  Minnesota,  against  such 
owner;  nor  shall  any  judgment  or  decree  of  any  such  court  be  a  lien  on  such 
homestead  for  any  purpose  whatever:  provided^  that  this  act  shall  not  be  so 
construed  as  in  any  manner  to  relate  to  judgments  or  decrees  rendered  on  the 
foreclosure  of  mortgages,  either  equitable  or  legal. 

1860«  ch.  95,  approved  March  10th :  **  An  act  to  amend  an  act  entitled  'an  act  for  a  homestead 
exemption;  passeil  Au^st  12,  185a"  15  M.  116;  30  M.  85;  29  M.  21 ;  28  U.  117,  549;  27  M.  160, 
407 ;  88  M.  804.  This  section  does  away  with  the  disputed  doctrine  whether  fraudulent  con- 
veyance does  or  does  not  estop  debtor  from  claiming  homestead  «f ter  ■  con veyance  annulled. 
Suivth  on  Hoin.  gi<  23i?,  899,  409;  18  Am   L.  R  244.  697 ;  28  Gratt  725;  40  M.  174;  47  M.  15. 
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[8eo.  3949. 


Sec.  3949.    Removal  from  homestead.— Whenever  the  owner  of  a 

homestead  under  the  laws  of  this  state  shall  remove  therefrom,  and  cease  to 
occupy  the  same  as  such  homestead  for  a  period  of  more  than  six  consecative 
months^  his  right  to  claim  the  same  as  such  shall  cease  and  determine  on  the 
expiration  of  such  period  of  six  months,  unless,  prior  thereto,  he  shall  file  in 
the  office  of  the  register  of  deeds  of  the  county  wherein  such  homestead  is 
situate,  a  notice  by  hiui  subscribed,  and  acknowledged  in  the  manner  deeds 
are  required  by  law  to  be  acknowledged,  particularly  designating  such  home- 
stead, and  that  he  claims  the  same  as  such;  and  in  no  case  shall  his  right  to 
claim  the  same  as  a  homestead  continue  for  a  longer  period  than  five  years 
from  the  filing  of  such  notice,  unless  it  has  t^een  accompanied,  during  some 
portion  of  said  period,  by  an  actual  occupancy  and  residence  thereon  by  him 
or  his  family. 

1868,  ch.  58:  "An  act  limiting  the  time  of  absence  from  a  homestead  by  the  claimant 
therpof."  Approved  March  6,  1868.  38  M.  304 ;  39  N.  W.  142 ;  47  M.  14 ;  27  M.  407 ;  39  Ji  408 ; 
39  M.  195;  40  JkL  174. 
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CHAPTER  50  (G.S.  ch.  45). 
ESTATES  IN  REAL  PROPERTY. 


Sections. 

8950-8956. 

8957-8959. 

8960-8907. 


Interest  in. 

Number  and  connection  of  own- 
ers. 
Time  of  enjoyment. 


Sections, 

3968-8990.  Future  estates. 

8991-8995.  Rents  and  profits. 

8996-8999.  Restrictions  of  ownership. 

4000.  Horticultural  society  may  owiu 


Iktbrbst  in. 

Seo.  S950.  Extent  of. —  Estates  in  lands  are  divided  into  estates  of  inherit- 
ance, estates  for  life,  estates  for  years,  estates  at  will  and  by  sufferance. 
G.  &  ch.  45,  §  1.   47  M.  8;  43  M.  550. 

Seo.  3951.  Qualities  of. —  Estates  of  inheritance  and  for  life  shall  be  de- 
nominated estates  of  freehold ;  estates  for  years  shall  be  denominated  chattels 
real,  and  Restates  at  will  or  by  sufferance  shall  be  chattel  interests,  but  shall 
not  be  liable  as  such  to  sale  on  execution. 

G.  a  ch.  45,  g  5. 

Seo.  8962.  Same  —  Qualification.— An  estate  for  the  life  of.  a  third 
person,  whether  limited  to  heirs  or  otherwise, shall  be  deemed  a  freehold  only 
during  the  life  of  the  grantee  or  devisee;  but  after  bis  death  it  shall  be  deemed 
a  chattel  real. 

G.  8.  ch.  45,  §  6. 

Seo.  3953.  Pee-simple. —  Every  estate  of  inheritance  shall  continue  to  be 
termed  a  fee-simple,  or  fee;  and  everv  such  estate,  when  not  defeasible  or  con- 
ditional,  shall  be  a  fee-simple  or  an  absolute  fee. 

G.  S.  ch.  45,  §  3.  This,  section  appears  to  tarn  qualified  fees  into  fee-simple,  and  leave  con- 
ditional fees  as  at  common  law.  Fees  were  absolute — fee-simple.  Qualified  (as  *' to  Alex- 
ander, king  of  Scotland,  and  his  heirs,  kings  of  Scotland  *0f  and  conditional,  as  **  to  A.  and  the 
heirs  of  his  body.'*  These  conditional  fees  were  converted  by  13  Ed.  I.  ch.  1  (A.  D.  1285,  known 
as  the  statute  de  donis  conditionalibus,  sometimes  called  statute  Westminster  II),  into  estates 
in  fee-tail,  and  only  applied  to  legal  tenements,  and  existed  without  power  of  alienation  for  about 
two  hundred  years,  in  A.  D.  1478,  Taltarum*s  case  arose,  wherein  the  courts  held  that  fee-tail 
could  be  barred  (conyeyed)  by  common  recovery.  As  next  sections  abolished  fee-tail,  and  this 
section  preserves  conditional  fees,  it  would  seem  to  restore  the  law  as  it  stood  before  statute  de 
donis,  if  the  effect  is  to  only  abolish  fee-tail,  then  the  statute  converts  into  fee-simple  what 
the  statute  de  donis  converted  into  fee-taU;  and  as  latter  only  applied  to  tenements,  whatever 
is  not  a  tenement  is  not  affected  by  either  statute;  hence  an  annuity  to  grantee  and  the  h^irs 
of  his  body  is  not  a  fee-tail  under  statute  de  donis,  nor  a  fee-simple  under  this  chapter,  but  a 
fee  conditional  at  common  law.  1  Tuck.  Bl.  13,  185;  1  Loraax,  Dig.  32.  If  the  effect  is  to 
abolish  fee-tail  or  preserve  conditional  fees,  and  turn  qualified  fees  into  simple  fees,  then  the 
law  is  as  it  stood  prior  to  enactment  of  statute  de  donis,  A.  D.  1285. 

Sbo.  3954.  Fee-tail  abolished. —  In  all  cases  where  any  person  or  per- 
sons would,  if  this  chapter  had  not  been  passed,  at  any  time  hereafter  become 
seized  in  fee-tail  of  any  lands,  tenements  or  hereditaments,  by  virtue  of  any 
devise,  gift,  grant,  or  other  conveyance  heretofore  made,  or  hereafter  to  be 
made,  or  by  any  other  means  whatsoever,  such  person  or  persons,  instead  of 
becoming  seized  thereof  in  fee-tail,  shall  be  deemed  and  adjudged  to  be  seized 
thereof  as  an  allodium. 

G.  a  ch.  45,  §  3.  The  stotute  18  Ed.  L  ch.  1,  A.  D.  1285.  known  as  statute  de  donis  or 
Westminster  II,  converted  conditional  fees  into  fee-tail  by  providing  that,  when  the  grant  is  to 
grantee  and  the  heirs  of  his  body,  it  became  inalienable  as  long  as  there  were  heurs.  In  Tal- 
tarum^s  case,  A.  D.  1473.  the  courts  decided  that  such  estates  were  alienable,  that  is,  could 
be  barred  bv  common  recovery,  and  were  subsequently  barred  by  that  mode  of  assurance. 
1  Lomax,  Dig.  82. 
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ESTATES   IN   REAL   PROPERTY.  [SeCS.  3955-3960. 

Ssa  3955.  Same  —  Effect  of  grant. —  Where  lands,  tenements  or  here- 
ditaments heretofore  have  been  devised,  granted  or  otherwise  conveyed  by  a 
tenant  in  tail,  and  the  person  to  whom  such  devise,  grant,  or  other  conveyance 
bath  been  made,  his  heirs  or  assigns,  have  from  the  time  snch  devise  took 
effect,  or  from  the  time  such  grant  or  conveyance  was  made,  to  the  day  of 
passing  this  chapter,  been  in  the  uninterrupted  possession  of  such  lands,  ten- 
ements or  hereditaments,  and  claiming  and  holding  the  same  under  or  by 
virtue  of  such  devise,  grant,  or  other  conveyance,  they  shall  be  deemed  as 
good  and  legal  to  all  intents  and  purposes  as  if  such  tenant  in  tail  had,  at  the 
time  of  making  such  devise,  grant,  or  other  conveyance,  been  seized  of  such 
lands,  tenements,  or  hereditaments  allodiall}"^,  any  law  to  the  contrary  hereof 
notwithstanding. 

G.  a  ch.  45,  S  4.      . 

Sbc.  3956.  Nominal  conditions  disregarded.—  When  any  conditions 
annexed  to  a  grant  or  conveyance  of  lands  are  merely  nominal,  and  evince 
no  intention  of  actual  and  substantial  benefit  to  the  party  to  whom  or  in 
whose  favor  they  are  to  be  performed,  they  may  be  wholly  disregarded;  and 
a  failure  to  perform  the  same  shall  in  no  case  operate  as  a  forfeiture  of  the 
lands  conveyed  subject  thereto.     . 

O.  a  ch.  45,  §  4e. 

Number  and  Connection  op  Owners. 

SEa  3957.    Severalty—  Joint  tenancy— In  common Estates,  in 

respect  to  the  number  and  connection  of  their  owners,  are  divided  into  estates 
in  severalty,  in  joint-tenancy,  and  in  common;  the  nature  and  properties  of  • 
which,  respectively,  shall  continue  to  be  such  as  are  now  established  by  law, 
except  so  far  as  the  same  may  be  modified  by  the  provisions  of  this  chapter. 

G.  a  ch.  45,  §  43.     48  M.  898. 

Sbc.  3958.    Joint  tenants  —  Tenants  in  common All  grants  and 

devises  of  lands,  made  to  two  or  more  persons,  except  as  provided  in  the 
following  section,  shall  be  construed  to  create  estates^  in  common,  and  not  in 
joint-tenancy,  unless  expressly  declared  to  be  in  joint-tenancy. 

O.  8.  eh.  45,  §  44.  The  purpose  of  this  statute,  like  all  such  statutes  in  other  states,  is  to 
abolish  survivorship  in  joint-tenancy,  unless  otherwise  -expressly  declared  by  the  instrument 
creating  the  estate.  But  such  statutes  have  not  disturbed  estates  by  entirety  —  where  the 
conveyance  is  to  husband  and  wife  during  coverture —  because  such  tenancy  is  sole,  not  joint; 
neitfa^  have  moieties,  but  as  one  in  law.  each  holding  the  entirety ;  and  a  statute  converting 
joint-tenancy  into  tenancy  in  common  does  not  convert  tenancy  by  entirety,  because  that  ten- 
ancy is  sole.  In  some  states  the  statute  expressly  covers  tenancy  by  entirety,  and  in  others  the 
coarts  engrafted  on  the  statute  what  the  legislature  omitted.  The  learning  on  this  subject  is 
found  in  8  Rand.  179;  5  Gratt.  6ii;  16  Gratt.  109.  Such  statutes  have  been  held  not  to  cover 
lands  purchased  bv  partners  for  partnership  purposes  with  partnership  funds.  10  Leigh, 
406;  12  id.  264;  4  Munf.  816 .  48  M.  393,  400. 

Ssa  3959.  Same.-^The  preceding  section  shall  not  apply  to  mortgages, 
Dor  to  devises  or  grants  made  in  trust,  or  to  executors. 

6.  S.  ch.  45,  §  45.  The  object  of  this,  like  similar  statutes  in  other  states,  was  to  permit 
•orvivorship  when  the  interest  of  others  was  justly  demanded,  such  as  where  the  land  vested 
in  fiduciaries,  trustees,  executors.  1  N.  Y.  R.  S.  627;  Mass.  R.  S.  ch.  69,  g  11 ;  1  Lomax,  Dig. 
477.  478.  But  such  statutes  were  made  to  embrace  joint  judgments,  joint  contracts,  and  a 
joint  vmnt  or  devise  when  it  manifestly  appears  from  the  instrument  that  the  part  of  the  one 
dying  should  survive  to  the  other  —  as  a  devise  to  A.  and  B.  for  life  if  they  remain  single.  If 
either  marry,  share  void.  If  both  marry,  land  to  be  sold  and  proceeds  divided  amon^^st  tes- 
tatc^s  children.  On  death  of  A.  unmarried,  R  takes  whole  estate ;  because  such  was  the 
manifest  intent.  But  under  this  and  preceding  section  such  intent  must  be  expressed.  The 
learning  on  this  subject  is  in  6  Gratt.  236;  22  Gratt.  414  ;  45  M.  800. 

Time  of  Enjoyment. 

Sec.  3960.    Possession  —  Expectancy.—  Estates,  as  respects  the  time  of 
their  enjoyment,  are  divided  into  estates  in  possession  and  estates  in  expectancy. 
G.  a  ch.  45,  §  7. 
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Sec.  3961.  Same  —  Defined. —  An  estate  in  possession  is  where  the  owner 
has  an  immediate  right  to  the  possession  of  the  land;  an  estate  in  expectancy 
is  where  the  right  to  the  possession  is  postponed  to  a  future  period. 

G.  a  ch.  45,  §  8. 

Sec.  3962.  Expectant  estates. —  All  expectant  estates,  except  such  as 
are  enumerated  and  defined  in  this  chapter,  are  abolished. 

G.  S.  ch.  45,  ^  43.  This  exception  is  confined  to  law  against  perpetuities  —  prohibiting  sua* 
pension  of  alienation.  Post,  g§  0000,  0000.  In  other  respects  this  chapter  does  not  abridge  the 
common  law.  1  Taunt.  613;  1  Tuck.  Bl.  148.  The  common-law  ruile  is  that  **  nothing  in  ac- 
tion, entry  or  re-entry  can  be  granted  over  "  (2  Co.  Litt.  85) ;  hence  conveyance  by  person  not 
in  possession,  but  having  a  right  of  entry,  pa^ed  no  title  under  common  law  or  statute  of 
uses  (3  Call,  480);  but  could  pass  by  devise  —  known  as  executory  devises,  and  under  statute 
of  uses  —  as  springing  user.  State  statutes  were  aimed  at  this  infirmity,  and  enacted  that  any 
estate  could  be  made  to  commence  in  futuro  by  deed  as  well  as  by  will  (1  Lomax.  Dig.  8fi), 
which  embraced  contingent,  executory,  future  interests,  and  possibility  coupled  with  an  in- 
terest, and  right  of  entry,  mediate  or  immediate,  vested  or  contingent ;  thus  putting  common- 
law  convejrances  in  regard  to  executory  limitations  on  the  same  footing  as  executory  devises 
and  springing  uses.  1  Tuck.  Com.  148.  Nothing  in  this  chapter  appears  to  abolish  this  doc- 
trine and  distinction  except  inferentially. 

Seo.  3963.  When  created. — ^^The  delivery  of  the  grant,  where  an  expect- 
ant estate  is  created  by  grant,  and,  where  it  is  created  by  devise,  the  death 
of  the  testator,  shall  be  deemed  the  time  of  the  creation  of  the  estate. 

G.  S.  ch.  45,  §  41.  This  section,  by  authorizing  inferentially  the  creation  of  expectant 
estate  by  grant,  may  abrogate  the  common-law  rule  which  nrohibited  estates  from  oommenc-. 
ing  in  futuro.  **  Nothing  in  action,  entry  or  re-entry  can  oe  granted  over."  2  Ca  Litt.  85. 
Possession  by  grantor  was  necessary  to  pass  title  to  grantee,  which  necessitated  the  particular 
estate  for  the  foundation  of  remainders,  and  was  required  to  perfect  livery  of  seizin.  2  Co. 
•  Litt.  856.  As  a  general  rule  of  construction  the  common  law  is  repeaiable  by  express  statute 
only. 

Sec.  3964.  Qualities  of. —  Expectant  estates  are  descendible,  devisable 
and  alienable,  in  the  same  manner  as  estates  in  possession. 

O.  S.  ch.  45,  §  85.  These  were  the  qualities  of  expectant  estates,  created  by  will,  executory 
limitations,  executoiy  devises,  springing  uses ;  and  a  statute  providing  that  estates  may  he 
made  to  commence  in  futuro  by  deed  as  weU  as  by  wiU  would  confer  these  qualities.  1  Lo- 
max, Dig.  86.  • 

Sec.  3965.  Cannot  be  barred. — No  expectant  estate  can  be  defeated  or 
barred  by  any  alienation  or  other  act  of  the  owner  of  the  intermediate  or  pre- 
cedent estate,  nor  by  any  destruction  of  such  precedent  estate,  by  disseizin, 
forfeiture,  surrender,  merger,  or  otherwise. 

O.  S.  ch.  45,  §  82.  The  common-law  doctrine  that  "  nothing  in  action,  entry  or  re-entry 
can  be  granted  over"  (2  Co.  Litt.  85),  prohibited  estates  to  commence  in  futuro,  but  not  limit- 
ations on  estates;  hence,  to  create  a  remainder,  a  precedent  estate  was  necessary;  the  subse- 
?iuent  estate  —  the  remainder  —  being  merely  a  limitation  on  the  precedent  estate,  and  not  a 
uture  estate  per  se;  and  hence  there  could  be  no  remainder  without  precedent  estate.  This 
statute  abolished  this  doctrine. 

Sec.  3966.  Same — Exception. —  The  preceding  section  shall  not  be  con- 
strued to  prevent  aji  expectant  estate  from  being  defeated  in  any  manner,  or 
by  any  act  or  means,  which  the  party  creating  such  estate  has,  in  the  creation 
thereof,  provided  or  authorized ;  nor  shall  an  expectant  estate  thus  liable  to 
be  defeated  be  on  that  ground  adjudged  void  jn  its  creation. 

O.  S.  ch.  45,  g  88.  84  M.  177;  86  M.  83.  This  is  the  common-law  doctrine  of  conditions 
changed  to  limitations,  to  take  effect  as  provided  in  the  instrument  creating  the  remainder, 
but  controlled  by  the  statute  against  perpetuities  and  limitations,  which  are  void  for  remote- 
nes8;  the  learning  for  which  is  found  m  4  Sneed,  646;  5  Humph.  26,  505:  2  Head,  266;  7  Yerg. 
606.  This  uoctrine  of  limitation  was  engrafted  on  common  law  by  7  WiU.  IV.  and  1  Vict.  ch. 
*<26,  g  29.    45  M.  844. 

Sec.  3967.    Division  of. —  Estates  in  expectancy  are  divided  into  — 
First.    Estates  commencing  at  a  future  day,  denominated  future  estates; 
and, 

Second.    Eeversions. 
G.  S.  ch.  45,  §  9. 
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Future  Estates. 


42  M.  54a 

Sec.  3968.  Defined. —  A  future  estate  is  an  estate  limited  to  commence  in 
possession  at  a  future  day,  either  without  the  intervention  of  a  precedent 
estate,  or  on  the  determination,  by  lapse  of  time  or  otherwise,  of  a  precedent 
estate  created  at  the  same  time. 

G.  S.  ch.  45,  §  10.  Excluding  the  provision  dispensing  with  a  precedent  estate,  this  is  the 
common-law  remainder  defined  by  Co.  Litt.  143,  to  be  the  remnant  of  an  estate  in  lands  or 
Wnements  expectant  on  a  particular  estate  created  together  with  the  same  at  same  time.  4 
Kent,  Com.  189.  ^*  Expectant  on  a  particular  estate  "  is  dispensed  with  under  this  statute. 
Fearae  on  Rem.  5;  Lewis  on  Perp.  72;  Tndor,  L.  Cas.  Con  v.  360,  769.  At  common  law  the 
particular  estate  was  necessary  upon  which  to  erect  the  remainder,  and  this  remainder  was 
Tested  or  contingent — in  both  cases  the  precedent  estate  existed;  but  under  this  statute  there 
can  be  the  common-law  remainder  and  also  an  estate  unknown  at  common  law,  namely,  an 
estate  to  commence  in  the  future  without  a  preceding  estate  to  support  it 

Sec.  3969.  Vested  or  contingent. —  Future  estates  are  either  vested  or 
contingent.  They  are  vested  when  there  is  a  person  in  being  who  would  have 
an  immediate  right  to  th^  possession  of  the  lands  upon  the  ceasing  of  the 
intermediate  or  precedent  estate.  They  are  contingent  while  the  person  to 
whom,  or  the  event  upon  which,  they  are  limited  to  take  effect,  remains  uncer- 
tain. 

G.  S.  ch.  45,  §  13.  84  M.  177.  This  is  the  law  of  vested  and  contingent  remainders,  but 
corering  the  statutory  future  estate.  Fearne  on  Rem.  5 ;  4  Kent,  Ck)m.  189.  Vested,  where  a 
present  interest  passes,  but  to  be  enjoyed  in  the  future ;  contingent,  where  the  estate  is  to  take 
effect  on  an  event  or  condition  which  may  or  may  not  happen  —  uncertain ;  and  are  divided 
into  four  classes :  1,  where  remainder  depends  on  contingent  determination  of  precedent  estate ; 
2,  where  contingency  is  independent  of  determination  of  precedent  estate;  8,  where  the  con- 
dition is  certain  in  event,  but  determination  of  particular  estate  may  happen  before  it ;  4,  where 
the  person  to  whom  the  remainder  is  limited  is  not  ascertained  or  not  in  being.  Fearne  on 
Rem.  5.  Under  this  section  the  common-law  remainder,  which  has  a  preceding  estate  to  sup- 
port it.  and  the  stacutoiT  future  estate,  which  has  no  precedent  estate  to  support  it,  may  be 
vested  or  contingent    4  Kent,  Com.  189. 

&EC  3970.  Same — In  future  estates.—  A  future  estate  depending  on  the 
contingency  of  the  death  of  any  person  without  heirs,  or  issue,  or  children, 
shall  TO  defeated  by  the  birth  of  a  posthumous  child  of  such  person,  capable 
of  taking  by  descent. 

O.  S.  ch.  45,  §  81.  This  seems  a  modification  of  §  8978,  post,  so  as  to  recognize  the  full  lim- 
itau(«)s  placed  upon  the  common  law  by  7  Will.  IV.  and  1  Vict  ch.  26,  g  29,  that  dying  without 
heir  or  issue  or  children  meant  issue  living  at  such  death  or  born  within  ten  months  there- 
after, and  not  an  indefinite  failure.    See  4  Sneed,  646;  5  Humph.  26,  505. 

Seo.  3971.  Posthumous  children.—  When  a  future  estate  is  limited  to 
heirs,  or  issue,  or  children,  posthumous  children  shall  be  entitled  to  take,  in 
the  same  manner  as  if  living  at  the  death  of  their  parent. 

O.  S.  ch.  45.  §  30.  Posthumous  children  were  always  recognized  at  common  law,  **  when  a 
tatuie  estate  "  was  *'  limited  to  heirs,  issue  or  children ; "  in  other  words,  posthumous  children 
cake  and  reoeire  as  if  in  being.    4  Kent,  Com.  206. 

Seo.  3972.  May  be  in  the  alternative.—  Two  or  more  future  estates 
may  also  be  created,  to  take  effect  in  the  alternative,  so  that  if  the  first  in 
order  fails  to  vest,  the  next  in  succession  shall  be  substituted  for  it,  and  take 
effect  accordingly. 

6.  S.  ch.  45,  S  26.  This  was  the  common  law  of  executory  devises  and  springing  uses  (1 
Tuck.  Com.  148;  1  Lomax,  86),  and  as  to  this  particular,  this  statute  permits  the  creation  of 
this  estate  by  deed  or  any  common-law  assurance,  to  same  extent  as  was  formerly  done  by 
iierise  and  under  the  statute  of  uses.  As  under  this  chapter  a  precedent  estate  is  not  necessary  to 
■opport  a  freehold  limited  in  futuro,  there  seems  to  be  no  reason  why  a  future  freehold  may 
noc  be  limited  upon  the  contingency  of  a  previous  fee,  determinable  within  the  period  allowed 
tj  law  as  well  as  upon  any  other  contingency.    1  Lomax,  86 ;  1  Tuck.  Com.  148. 

Ssa  3973.  In  freeholds  and  chattels  real.—  Subject  to  the  rules  estab- 
lished in  the  preceding  sections  ^  of  this  chapter,  a  freehold  estate,  as  well  as  a 
chattel  real,  may  be  created  to  commence  at  a  future  day;  an  estate  for  life 
may  be  created  in  a  term  of  years,  and  a  remainder  limited  thereon. 

6.  S.  ch.  45,  §  24.  This  section  evidently  means  the  limitations  contained  in  the  whole 
dhaptar,  because  tiie  provisions  which  followed  this  section  are  as  important  as  those  which 
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preceded  it.  At  common  law  remainders  wen^  based  upon  "an  estate  for  life  or  lesser  es- 
tate."  Fearne  on  Rer:i.  5;  4  Kent,  Com.  189.  Henoe  chattel  interests  and  term  of  years  could 
not  be  limited  in  remainder,  but  could  be  the  precedent  estate  for  the  limitation  oxrer.  It  is 
otherwise  in  residuary  bequests  and  devises  and  under  the  statute  of  uses.  2  Kent,  Com.  ^2; 
8  Meriv.  194:  2  Lomax,  Ex.  &  Ad.  71,  188;  2  Leigh,  389.  The  effect  of  this  section  is  to  confer 
on  common-law  assurances  the  power  of  creating  executory  limitations  in  those  interests,  the 
learning  of  which  is  in  Smith  v.  Chapman,  1  H.  &  M.  ^40.  Specific  chattels  bequeathed  for 
life  quce  ipso  usu  constimuntur  with  limitation  over  was  at  common  law  a  gift  of  the  prop- 
erty. 2  Kent,  Com.  852;  2  Paige.  122.  But  in  devises  and  residuary  bequests  such  remainders 
were  upheld.  2  Paige,  122,  138;  1  Ch.  Rep.  110;  8  P.  Wms.  834;  1  Atk.  471;  2  Atk.  82;  1 
Bra  C.  U  274.    ^  This  refers  to  gg  8950-8955,  8960,  8961,  8967-8969,  8974-3982,  8985,  39t56,  8990. 

Seo.  8974r.  limitations  of  chattels  real.—  All  the  provisions  in  this 
chapter  contained,  relative  to  future  estates,  shall  be  construed  to  apply  to 
limitations  of  chattels  real,  as  well  as  freehold  estates,  so  that  the  absolute 
ownership  of  a  term  of  years  shall  riot  be  suspended  for  a  longer  period  than 
the  absolute  power  of  alienation  can  be  suspended  in  respect  to  a  fee. 

G.  S.  ch.  45,  §  28.  The  effect  of  this  section  is  to  place  chattels  real  on  the  same  footing 
with  freeholds  with  respect  to  remainders  and  statutory  future  estates,  thus  abrogating  the 
common-law  rule  which  prohibited  remainders  in  chattels  real,  and  adopting  the  doctrine  of 
devises  and  usea     2  Kent,  Com. -852;  2  Paige,  122;  8  Meriv.  194;  10  Leigh,  628. 

Sec.  3975.  When  void. —  Every  future  estate  is  void  in  its  creation, 
which  suspends  the  absolute  power  of  alienation  for  a  longer  period  than  is 
prescribed  in  this  chapter;  such  power  of  alienation  is  suspended  when  there 
are  no  persons  in  being  by  whom  an  absolute  fee  in  possession  can  be  con- 
veyed. 

G.  a  ch.  45,  §  14.  24  M.  183.  This  and  g§  3976,  8985  contain  the  statute  against  perpe- 
tuities,  the  effect  of  which  is  that  an  estate  can  be  made  to  continue  without  power  of  alien- 
ation for  period  of  two  lives  in  being  and  the  years  required  for  the  happening  of  the  condition 
mentioned  in  §  3985.  1  Tuck.  Com.  155.  The  last  sentence  of  this  section  would  seem  to  ex- 
clude posthumous  children,  but  when  construed  with  §§  8970,  8971,  such  children  are  not 
excluded  in  the  instances  named. 

Sec.  3976.  Same. —  The  absolute  power  of  alienation  shall  not  be  sus- 
pended by  any  limitation  or  condiiion  whatever,  for  a  longer  period  than  dur- 
ing the  continuance  of  two  lives  in  being  at  the  creation  of  the  estate!  except 
in  the  single  case  mentioned  in  the  next  section.^ 

G.  S.  ch.  45,  §  15.    1  Sec.  8985,  post. 

Sec.  3977.  Remainders  —  Term.—  When  a  future  estate  is  dependent 
upon  a  precedent  estate,  it  may  be  termed  a  remainder,  and  may  be  created 
and  transferred  by  that  name. 

G.  S.  ch.  45,  §  11.  This  is  the  common-law  remainder  (Co.  Litt.  148;  4  Kent.  Com.  189; 
Fearne  on  Rem.  5),  and  are  vested  or  contingent.  The  difference  between  this  estate  and  the 
statutory  future  estate  authoiized  by  g  b968  is  that  the  former  requires,  as  at  common  law,  a 
precedent  estate  to  support  it,  and  the  latter  does  not    4  Kent,  Com.  189. 

Sec.  3978.  Same  —  Heirs — Issue  —  Defined.—  When  a  remainder  is 
limited  to  take  effect  on  the  death  of  any  person  without  heirs  or  heirs  of  his 
body,  or  without  issue,  the  word  "heirs"  or ''issue"  shall  be  construed  to 
mean  heirs  or  issue  living  at  the  death  of  the  person  named  as  ancestor. 

G.  S.  ch.  45,  §  22.  This  would  seem  to  abrogate,  and  §j§  8970,  8971  to  allow,  the  common- 
law  rule  which  recognized  infant  en  ventre  sa  mere,  4  Kent,  Com.  206.  The  usual  statutory 
infringement  is  that  such  conditions  shall  be  construed  a  Umitation  to  take  effect  upon  death 
without  issue  living  at  time  of  death,  or  bars  within  ten  months  thereafter,  unless  the  inten- 
tion be  otherwise  plainly  declared  on  the  face  of  the  deed  or  will;  following  the  7  Will.  IV. 
and  1  Vict.  ch.  26.  g  29,  the  learning  of  which  is  found  in  22  Gratt.  224:  1  Call.  294;  6  Munf. 
187;  8  Gratt.  346.  Section  8970  provides  that  such  a  limitation  in  **  a  future  estate*'  wiU  be 
defeated  by  the  birth  of  a  posthumous  child  capable  of  inheriting ;  and  as  a  remainder  is  by 
§  8977  a  future  estate,  these  two  sections  are  to  be  construed  together. 

Sec  3971>.  Same  — On  term  of  years.—  No  estate  for  life  shall  be  lim- 
ited as  a  remainder  on  a  term  of  years,  except  to  a  person  in  being  ai  the  cre- 
ation of  such  estate. 

G.  S.  ch.  45.  §  21.  An  estate  for  y^u*8  with  limitation  over  for  life  allowed  at  common  law 
(Fearne  on  Rem.  5;  Tud.  L.  Cas.  Conv.  860),  but  not  limited  to  person  in  being  at  creation  of 
estate;  hence  this  is  limitation  on  common  law,  but  seems  not  to  apply  to  posthumous  chil- 
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dren  in  the  instaDcea  provided  in  §§  8970,  3971.  The  provision  of  this  section  is  not  to  be  con- 
founded with  }^  8973«  ante,  providing  that  **Hn  estate  for  life  may  be  created  in  a  term  of 
jears,  and  a  remainder  limited  thereon/*  because  there  the  life  estate  is  created  in,  and  here 
it  is  created  on,  the  term  of  years.  ^ 

Sbc.  3980.  Same  — On  two  successive  life  estates.— Successive  es- 
tates for  life  shall  not  be  limited  unless  to  persons  in  being  at  the  creation 
thereof;  and  when  a  remainder  is  limited  on  more  than  two  successive  estates 
for  life,  all  the  life-estates  subsequent  to  those  of  the  two  persons  first  en- 
title(J  thereto  shall  be  void;  and  upon  the  death  of  those  persons,  the  remain- 
der shall  take  effect  in  the  same  manner  as  if  no  other  life-estate  had  been 
created. 

G.  S.  ch.  45,  §  17.  The  limitation  **  to  persons  in  being  "  infringes  common-law  rule.  I  Tuck. 
Com.  14a  Construing  this  section  with  sections  8975,  3978,  8970,  8971,  8985,  against  per- 
petuities, and  in  favor  of  posthumous  children,  the  time  may  be  enlarged.  Keeping  within  the 
statute  against  perpetuitieti,  it  would  seem  that  the  last  clause  of  this  section  would  authorize 
to  A.  for  life,  to  B.  for  life  with  remainder  in  fee  over,  which  could  tie  up  an  estate  for  several 
generations.    Fearne  on  Rem.  5 ;  Tud.  L.  Cas.  Conv.  850. 

Sec.  3981.    Same— An   estate  for  life  of  another No  remainder 

shall  be  created  upon  an  estate  for  the  life  of  any  other  person  than  the 
grantee  or  devisee  of  such  estate,  unless  such  remainder  is  in  fee;  nor  shall 
any  remainder  be  created  upon  such  estate  in  a  term  for  years,  unless  it  is  for 
the  whole  residue  of  the  term. 

G.  a  eh.  45,  §  18. 

Sec.  3982.  Same  —  Effect. —  When  a  remainder  is  created  upon  any  such 
life-estate,  and  more  than  two  persons  are  named  as  the  persons  during  whose 
lives  the  estate  shall  continue,  the  remainder  shall  take  effect  upon  the  death 
of  the  two  persons  first  named,  in  the  same  manner  as  if  no  other  lives  had 
been  introduced. 

G.  a  ch.  45,  §  19. 

Sec.  3983.    Same  — When  not  limited  on  a  contingency When  a 

remainder  on  an  estatafor  life,  or  for  years,  is  not  limited  on  a  contingency 
defeating  or  avoiding  such  precedent  estate,  it  shall  be  construed  as  intended 
to  tako  effect  only  on  the  death  of  the  first  taker,  or  at  the  expiration,  by 
lapse  of  time,  of  such  term  of  years. 

G.  a  ch.  45,  §  29.  If  there  is  no  contingency  the  remainder  takes  effect  upon  the  determi- 
nation of  the  precedent  estate.  If  there  is  a  contingency  the  remainder  takes  effect  upon  the 
hippeningof  the  contingency.    This  is  the  common  law.    Fearne  on  Rem.  5;  4  Kent,  Com. 

Seo.  3984.  Same  —  Life-estate  —  Remainder  to  heirs When  a  re- 
mainder is  limited  to  the  heirs  or  heirs  of  the  body  of  a  person  to  whom  a 
Hfe-estate  in  the  same  premises  is  given,  the  persons  who,  on  the  termination 
of  the  life-estate,  are  the  heirs  or  heirs  of  the  body  of  such  tenant  for  life,  shall 
be  entitled  to  take  as  purchasers,  by  virtue  of  the  remainder  so  limited  to 
them. 

G.  S.  ch.  45,  §  28.  This  statute  abolished  the  rule  in  Shelly's  case,  'which  is  that  in  any  in- 
strument, if  a  freehold  be  limited  to  the  ancestor  for  life,  and  the  inheritance  to  his  heirs, 
either  mediately  or  immediately,  the  ancestor  takes  the  whole  estate ;  if  limited  to  the  heirs 
of  his  body  he  takes  a  fee-tail ;  if  to  his  heirs,  a  fee-simple  (1  Rep.  93 ;  4  Kent,  Com.  206),  be- 
cause the  word  heirs  is  a  limitation  and  carries  an  estate  of  inheritance.  Hence  under  this 
statute,  when  an  estate  is  given  by  deed  or  will  to  any  person  for  life  and  after  his  death  to  his 
heirs  or  the  heirs  of  his  body,  such  conveyance  vestsa  life-estate  in  such  person  only,  and  ttie 
remainder  in  fee-simple  in  his  heirs.  In  Shelly 's  case  the  word  heirs  was  held  to  be  a  limita- 
tion, not  of  purchase;  and  this  statute  enacts  that  heirs  is  a  term  of  purchase  and  not  a  lim- 
itation. 

Sfia  3985.  Conttngent  remainders — Pee  upon  a  fee.—  A  contingent 
remainder  in  fee  may  be  created  on  a  pHor  remainder  in  fee,  to  take  effect 
in  the  event  that  the  persons  to  whom  the  first  remainder  is  limited  die  under 
the  age  of  twenty-one  years,  or  upon  any  other  contingency  by  which  the 
estate  of  such  persons  may  be  determined  before  the}^  attain  their  full  age. 

G.  Si  ch.  45,  §  16.  Section  3976,  ante,  seems  to  refer  to  this  section  as  an  enlargement  of  the 
period  suspending  alienation.    As  this  only  permits  a  grant  to  A.  in  fee,  but  if  he  die  under 
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Secs.  3986-3992.]  estates  in  real  pbopeety. 

a<^  of  twenty-one,  then  to  B.  in  fee,  it  is  difficult  to  see  how  this  affects  the  power  of  ah'ena- 
tion.  Confininc:  a  remainder  to  a  fee  upon  a  fee  conditional  may  abrogate  the  doctrine  of 
remainders  in  fee  in  trust  conditional,  and  remainder  over  after  remainder  in  fee,  as  to  A.  for 
life,  remainder  to  B.  in  fee  in  trust  for  sons  of  A.  conditional,  remainder  to  A.  in  tail  male, 
remainder  to  B.  in  fee;  the  learning  for  which  is  in  Ray  v.  Garnett,  2  Wash.  9;  1  Lomax, 
Dig.  81. 

Seo.  3986.  Same  —  On  term  of  years. —  A  continffent  remainder  shall 
not  be  created  on  a  term  of  years,  unless  the  nature  of  the  contingency  upon 
which  it  is  limited  is  such  that  the  remainder  must  vest  in  interest  during  the 
continuance  of  not  more  than  two  lives  in  being  at  the  creation  of  such  re- 
mainder, or  upon  the  termination  thereof. 

G.  S.  ch.  45,  §  20.  This  is  the  law  against  perpetuities  applied  to  contingent  remainders  on 
a  term  for  years,  though  ^  8975.  8976,  would  seem  to  cover  this  as  well  as  all  otiier  cases. 
Lewis  on  Perp.  72;  Tudor*8  L.  C.  on  Conv.  860. 

Sec.  3987.  Same — Improbable  contingency.—  No  future  estate,  other- 
wise valid,  shall  be  void  on  the  ground  of  the  probability  or  improbability  of 
the  contingency  on  which  it  is  limited  to  take  effect. 

G.  S.  ch.  45,  §  26.  At  common  law  the  contingency  upon  which  the  remainder  was  limited 
must  not  be  improbable  (Fearne  on  Rem.  10;  4  Kent,  Com.  190);  hence  this  section  changes 
this  common-law  rule. 

Seo.  3988.  Same — When  conditional  limitation.—  A  remainder  may 
be  limited  on  a  contingency  which,  in  case  it  should  happen,  will  operate  to 
abridge  or  determine  the  precedent  estate;  and  every  such  remainder  shall  be 
construed  a  conditional  limitation,  and  shall  have  the  same  effect  as  such  lim- 
itation would  have  by  law. 

G.  S.  ch.  45,  §  27.  This  may  be  an  attempt  to  re^nilat^  &  f^e  conditional  at  common  law 
(1  Tuck.  Com.  13,  155).  so  as  to  complete  the  provisions  of  §  3978,  ante,  or  the  conditional  lim- 
itations under  the  statute  de  donU,  At  common  law,  a  remainder  based  upon  a  contingency 
•which  would  abridge  or  determine  the  preceding  estate,  and  vest  the  contingent  remainder, 
was  not  a  conditional  limitation,  but  tiie, conditions  upon  which  a  fee  conditional  depended 
was  (1  Lomax.  Dig.  26;  Fearne  on  Rem.  5);  hence  the  statute  may  let  in  some  of  tlie  learning 
under  the  statute  de  donie  conditionalibus, 

Seo.  3989.  Same— Failure  of  contingency — ;No  remainder,  valid  in 
its  creation,  shall  be  defeated  by  the  determination  of  the  precedent  estate 
before  the  happening  of  the  contingency  on  which  the  remainder  is  limited  to 
take  effect;  but  should  such  contingency,  afterward  happen,  the  remainder 
shall  take  effect  in  the  same  manner  and  to  the  same  extent  as  if  the  precedent 
estate  had  continued  to  the  same  period. 

G.  S.  ch.  45,  §  84.  At  common  law  the  precedent  estate  and  the  contingency  must  co-exist, 
and  could  not  operate  independently,  because  a  remainder  was  a  remnant  of  the  particular 
estate  and  could  not  exist  without  it.  Ck).  Litt.  143;  4  Kent,  Ck)m.  189.  This  statute  dispenses 
with  this  requirement,  but  it  is  difficult  to  see  the  operation. 

Sec.  3990.  Reversions  —  Defined. —  A  reversion  is  the  residue  of  an  es- 
tate left  in  the  grantor,  or  his  heirs,  or  in  the  heirs  of  a  testator,  commencing 
in  possession  on  the  determination  of  a  particular  estate  granted  or  devised. 

G.  S.  ch.  45,  §  12.    86  M.  83.    This  is  the  common.    Ck).  Litt.  145.     45  M.  844. 

Rents  and  PEOFirs. 

42  M.  548. 

Sec.  3991.  How  governed. —  Dispositions  of  the  rents  and  profits  of  lands, 
to  accrue  and  be  received  at  any  time  subsequent  to  the  execution  of  the  in- 
strument  creating  such  disposition,  shall  be  governed  by  the  rules  established 
in  this  chapter  in  relation  to  future  estates  in  lands. 

G.  a  ch.  45,  §  8«. 

Sec  8992.  Who  entitled  when  not  disposed  of.—  When,  in  conse- 
quence of  a  valid  limitation  of  an  expectant  estate,  there  is  a  suspense  [suspen- 
sion] of  the  power  of  alienation,  or  of  ownership,  during  the  continuance  of 
which  the  rents  and  profits  are  undisposed  of,  and  no  valid  direction  for  their 
accumulation  is  given,  such  rents  and  profits  shall  belong  to  the  person  pre- 
sumptively entitled  to  the  next  eventual  estate. 

Q.  S.  ch.  45,  §  40. 
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Sec.  3993.  Accumulation  of. —  An  j^ccamulation  of  rents  and  profits  of 
real  esUite,  for  the  benefit  of  one  or  more  persons,  may  be  directed  by  any 
will  or  deed  sufficient  to  pass  real  estate,  as  follows: 

First.  If  such  accumulation  is  directed  to  commence  on  the  creation  of  the 
estate  out  of 'which  the  rents  and  profits  are  to  arise,  it  must  be  made  for  the 
benefit  of  one  or  more  minors  then  in  being,  and  terminated  at  the  expiration 
of  their  minority. 

Second.  If  such  accumulation  is  directed  to  commence  at  any  time  subse- 
quent to  the  creation  of  the  estate  out  of  which  the  rents  and  profits/ are  to 
arise,  it  shall  commence  within  the  time  in  this  chapter' permitted  for  the  vest- 
ing of  fatnre  estates,  and  during  the  minority  of  the  persons  for  whose  benefit 
it  is  directed,  and  shall  terminate  at  the  expiration  of  such  minority. 

G.  a  ch.  45,  §  87.     1  §  8973. 

Sec.  3994.  Same. —  If,  in  either  of  the  cases  mentioned  in  the  preceding 
section,  the  direction  for  such  accumulation  is  for  a  longer  time  than  during 
the  minority  of  the  persons  intended  to  be  benefited  thereby,  it  shall  be  void 
as  to  the  time  beyond  such  minority;  and  all  directions  for  the  accumulation 
of  the  rents  and  profits  of  real  estate,  except  such  as  are  herein  allowed,  shall 
be  void. 

G.  8.  ch.  45,  §  88.  This  and  preceding  section  would  seem  to  cover  the  hiatus  left  in  convert- 
ing estates  tail  into  fee-simple,  namely,  that  such  statute  only  converted  into  fee-simple  what 
the  statute  de  donis  converted  into  fee-tail,  to  wit:  tenements;  hence,  ay  annuity  to  grantee 
and  heirs  of  his  body  was  not  fee-tail  under  statute  de  donis,  nor  fee-simple  under  statute  con- 
verting fee-tail  into  fee-simple,  but  a  fee  conditional  at  common  law.  1  Tuck.  Com.  155.  But 
this  section  is  aimed  at  the  accumulation  of  rents,  the  same  statute  against  perpetuities  of  the 
corpus,  and  not  against  conditional  fees. 

Sec.  3995.  Application  to  support  of  infents.— When  such  rents  and 
profits  are  directed  to  be  accumulated  for  the  benefit  of  infants  entitled  to  the 
expectant  estate,  and  such  infants  are  destitute  of  other  sufiicient  means  of 
support  and  education,  the  district  court,  upon  the  application  of  their  guard- 
ian, may  direct  a  suitable  sum,  out  of  such  rents  and  profits,  to  be  applied  to 
their  maintenance  and  education* 

0.  8.  ch.  45,  §  89. 

Restriction  of  Ownership  to  CrrizENS. 

Sec.  3996.  Bestriction. —  That  it  shall  be  unlawful  for  any  person  or  per- 
sons not  citizens  of  the  United  States,  or  who  have  not  lawfully  declared  their 
intention  to  become  such  citizens,  or  for  any  corporation  not  created  by  or 
under  the  laws  of  the  United  States,  or  of  some  state  or  territory  of  the  United 
Stales,  to  hereafter  acquire,  hold  or  own  real  estate  so  hereafter  acquired,  or 
any  interest  therein  in  this  state,  except  such  as  may  be  acquired  by  devise  or 
inheritance,  or  in  good  faith  in  the  ordinary  course  of  justice  in  collection  of 
debts  hereafter  created,  or  such  as  may  be  held  as  security  for  indebtedness 
heretofore  or  hereafter  created. 

Exoeptions. —  Provided^  that  the  prohibition  of  this  section  shall  not  apply 
in  cases  where  the  right  to  hold  lands  in  the  United  States  is  secured  by  exist- 
ing treaties  to  the  citizens  or  subjects  of  foreign  countries,  which  rights  shall 
continue  to  exist  so  lon^  as  such  treaties  are  in  force. 

Provided^  further^  that  the  provisions  of  this  section  shall  not  apply  to 
actual  settlers  upon  farms  of  not  more  than  one  hundred  and  sixty  acres  of 
knd.* 

Provided^  further^  that  the  provisions  of  this  act  shall  not  be  construed  to 
prevent  any  person  or  persons  not  citizens  of  the  United  States,  or  corpora- 
lions  not  created  by  or  under  the  laws  of  the  United  States,  or  of  some  state  or 
territory  thereof,  from  holding  or  acquiring  lots  or  parcels  of  land  not  exceed- 
ing six  lots  of  fifty  feet  frontage  by  three  hundred  feet  in  depth  each,  or  in 
heu  thereof,  a  parcel  or  tract  of  land  of  equal  size,  within  and  forming  a  part 
of  the  platted  portion  of  any  incorporated  city  in  this  state,  and  lands  hereto- 
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fore  acquired  by  or  deeded  to  any  such  person,  persons  or  corporations,  may 
be  owned  and  held  tfao  same  as  though  acquired  by  or  deeded  to  citizens  of  the 
United  States  * 

Providsd^ further^  that  the  provisions  of  this  act  shall  not  apply  to  lands  in 
Anoka  county,  Minnesota. 

1887,  ch.  204.  §  1,  as  amended  1889.  ch,  118,  g  1  (April  23);  1889,  ch.  117  (April  r34):  1889,  ch. 
129  (March  7).  Above  *  is  acts  1887,  except  that  it  also  provided  that  this  law  shall  not  apply 
to  lands  acquired  by  dae  process  of  law.  Between  *  *  is  acts  1889,  ch.  1 13  and  ch.  129.  The 
last  proviso  is  acts  1889,  ch.  117.  Acts  1887,  ch.  204,  entitled  **  An  act  to  restrict  the  ownership 
of  real  estate  in  the  state  of  Minnesota  to  American  citizens  and  those  who  have  lawfully  de- 
ciared  their  intentions  to  become  such  and  so  forth,  and  to  limit  the  quantity  of  land  which 
corporations  may  acquire,  hold  and  own.''  Approred  March  2,  1887.  In  force  from  and  after 
July  1,  1887. 

Sec.  3997.  On  corporations, —  That  no  corporation  or  association  more 
than  twenty  per  centum  of  the  stock  of  which  is  or  may  be  owned  by  any 
person  or  persons,  corporation  or  corporations,  association  or  associations  not 
citizens  of  the  United  States,  shall  hereafter  acquire,  or  shall  hold  or  own  any 
real  estate  hereafter  acquired  in  this  state. 

1887,  ch.  204,  §  2,  as  amended  1889.  ch.  113.     Not  changed. 

•  Sec.  3998.  Same. —  That  no  corporation  other  than  those  organized  for 
the  construction  or  operation  of  railways,  canals  or  turnpikes,  shall  acquire, 
hold  or  own,  over  five  thousand  acres  of  land,  so  hereafter  acquired  in  this 
stat^;  and  no  railroad,  canal  or  turnpike  corporation  shall  hereafter  acquire, 
hold  or  own  lands  so  hereafter  acquired  in  this  state  other  than  as  may  be 
necessary  for  the  proper  operation  'of  its  railroad,  canal  or  turnpike,  except 
such  lands  as  may  have  been  granted  to  it  by  act  of  congress  or  of  the  legis- 
lature of  this  state. 

1887,  ch.  204,  g  8,  as  amended  1889,  ch.  118,  §  8.    Not  changed. 

Seo.  3999.  Forfeiture. —  That  all  property  acquired,  held  or  owned  in 
violation  of  the  provisions  of  this  act  shall  be  forleited  to  this  state,  and  it 
shall  be  the  duty  of  the  attorney  general  of  the  state  to  enforce  every  such 
forfeiture  by  due  process  of  law.'* 

Limitation. —  Provided^  however,  that  no  such  forfeiture  shall  be  made 
unless  the  action  to  enforce  such  forfeiture  shall  be  brought  within  three 
years  after  such  real  estate  has  been  acquired  by  such  alien  or  corporation, 
and 

Provided,  furtlier^  that  no  title  to  real  estate  standing  in  the  name  of  a  citi- 
zen of  the  United  States,  or  any  one  \tho  has  declared  his  intention  of  becom- 
ing  such  a  citizen,  shall  be  liable  to  forfeiture  by  reason  of  the  alienage  of  any 
former  owner  or  person  interested  therein. 

Provided^  further^  that  none  of  the  provisions  of  this  act  shall  be  construed 
to  apply  to  lands  acquired,  held  or  obtained  by  process  of  law  in  the  collection 
of  debts  or  by  any  procedure  for  the  enforcement  of  any'iien  or  claim  thereon, 
whether  created  by  mortgage  or  otherwise. 

1887,  ch.  204,  §  4,  as  amended  1889,  ch.  118,  §  4.    Amendment  below 

HOBTICULTUBAL   SoOIETT. 

Seo.  4000.  Empowered  to  hold  land.— The  objects  of  the  Minnesota 
state  horticultural  society,  an  incorporation  duly  incorporated  under  the  gen- 
eral laws  of  this  state,  being  to  improve  the  condition  of  horticulture,  rural 
adornment  and  landscape  gardening,  it  shall  be  allowed  for  these  purposes  to 
take,  hold  and  convey  real  and  personal  property,  the  former  not  exceeding 
in  value  five  thousand  dollars. 
'  1873,  ch.  86,  g  1.    Approved  February  27,  1878. 
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CHAPTER  51  {(}.  S.  ch.  48). 
ESTATES  IN  DOWER  AND  BY  THE  CURTESY. 

Acts  1875, 6h.  40,  abolished  dower  and  curtesy,  and  repealed  this  chapter  of  O.  S.,  and  prorided 
in  lien  of  dower  and  curtesy  that  the  survivor  take  one  undivided  one-third,  in  fee-simple,  of 
which  deceased  died  seized  or  possessed,  free  from  any  testamentary  disposition  to  which  sur- 
vivor did  not  assent  in  writing,  but  subject  to  just  proportion  to  debts  as  are  not  paid  from 
personal  estate ;  and  also  a  life  estate  in  the  homestead.  Tliese  provisions  were  modified  and 
enlarged  by  acts  1876.  ch.  87;  1883.  ch.  58;  1887,  ch.  5^;  1889,  ch.  46,  §g  63,  64,  and  incorporated 
in  Jaw  of  descent,  for  which  see  Probate  Code.  Acts  1875,  ch.  40,  also  provided  in  section  4 
that  if  the  survivor  wilfully  and  without  just  cause  lived  separate  and  apart  from  deceased  for 
one  year  prior  to  decease,  such  survivor  should  not  be  entitled  to  any  such  estate  in  Wetk  of 
dower  or  curtesy,  which  provision  was  repealed  by  general  repealing  clause  in  acts  1880,  ch.  40, 
g  822,  Probate  Code. 

Substituting  an  estate  by  descent  for  the  life  estate  known  as  dower  and  curtesy  abrogates  all 
the  law  governing  the  latter  except  that  which  determines  a  seizin  during  coverture,  the  pres- 
ent law  enacting  that  *'  one  equal  undivided  one-third  of  all  the  lands  of  which  the  deceased 
was  at  any  time  during  coverture  seized  or  possessed  "  of  the  fee  or  any  inferior  tenure ;  hence, 
marriage,  seizin  and  death  are  as  necessary  now  as  under  the  old  law ;  but  the  doctrines  of  in- 
heritaUe  issue  and  jointure  or  an  estate  in  lieu  of  dower  are  abrogated.  4  Kent,  Com.  38;  2 
BL  Com.  132. 

Sec  4001.  Dower  and  curtesy  abolished —  That  estates  in  dower  and 
estates  by  the  curtesy,  excepting  those  as  to  which  the  rights  of  persons  have 
become  fixed  by  the  death  of  the  husband  or  wife  prior  to  the  passage  of  this 
act,  are  hereby  abolished. 

Repeal  —  Vested  rights. —  Chapter  forty-eight  of  the  general  statutes, 
and  all  acts  or  parts  of  acts  inconsistent  with  this  act,  are  hereby  repealed, 
except  that  such  acts  are  to  be  continued  in  force  so  far  only  as  may  be  neces- 
sary to  perfect  estates  and  save  all  rights  in  cases  where  persons  have  died 
prior  to  the  passage  of  this  act;  provided^  that  nothing  herein  contained  shall 
be  construed  to  give  the  husband  any  interest  in  the  estate  of  the  wife  dur- 
ing her  lifetime,  or  any  control  thereof,  or  to  make  the  same  or  any  part 
thereof  liable  for  his  debts. 

1875,  cb.  40,  §^  1,  5 :  *'  An  act  to  abolish  estates  in  dower  and  by  the  curtesy,  and  provide 
for  estates  of  inheritance  or  otherwise  in  lieu  thereof."  Approved  March  9,  1875.  The  three 
other  sections  of  this  act  are  superseded  by  law  of  descent  in  Probate  Code.  This  law  also 
abrogates  acts  1867,  cb.  29,  providing  for  dower  in  school  and  agricultural  coUege  lands. 

Sec.  4002.  Barre<|  by  deed. —  A  married  woman  may  bar  her  right  of 
dower  in  any  estate  conveyed  by  her  husband,  or  by  his  gaardians,  if  he  is  a 
minor  or  an  insane  person,  by  joining  in  the  deed  of  conveyance,  and  acknowl- 
edging  the  same,  or  by  a  subsequent  deed,  which  may  be  executed  either  by 
joining  with  her  husband  therein,  or  by  herself  alone,  to  be  acknowledged  as 
in  other  cases;  *  and  in  cases  when  conveyance  of  real  estate  have  been  made 
by  the  husband  of  lands  to  which  he  had  title,  and  the  separate  deed  of  the 
wife  has  heretofore  been  made  to  the  grantee  of  the  husband  for  a  valuable 
consideration  paid  to  her,  such  separate  conveyance  of  the  wife  shall  be  as 
effectual  to  bar  the  dower  in  such  premises  as  though  she  had  joined  in  the 
deed  executed  by  the  husband. 

a  a  ch.  48,  §  13,  as  amended  1873,  ch.  54;  1874,  ch.  64;  1878,  ch.  83.  Above  ♦  is  substan> 
ttally  this  section  before  amendment.  Acts  1875,  cb.  40.  §  5,  repealed  this  section  of  G.  S.  and 
ameodatorj  acts  of  1873,  ch.  54;  1874,  ch.  64.  Acts  1878,  ch.  33,  amended  this  section  as 
imended  by  acta  1874,  ch.  64,  without  notice  of  acts  1875,  ch.  40.  Amendment  of  1H78  in- 
setted provision  allowing  wife  to  execute  subsequent  deed  alone.  Amendment  of  1874  is  hs 
tbore,  except  that  amendment  of  1878  inserted  **or  an  insane  pei*son,"  after  the  word 
*' minor."  it  is  believed  that  this  section  is  repealed  by  acts  1875,  ch.  40,  ^  5. 
VoL.n  — 4  49 
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CHAPTER  52  (G.  S.  ch.  43). 

USES  AND  TRUSTS. 

Prior  to  Richard  II.,  A.  D.  1377,  uses  were  unknown.  In  middle  of  this  reign  uses  were 
devised  by  the  monkn  from  civil  law  to  separate  the  benefit  from  the  possession  for  the  par- 
pose  of  avoiding  the  feudal  law  and  statute  of  mortmain,  and  lasted  until  1585.  This  was 
effected  by  conveyance  to  A.  for  the  use  of  B. /enforceable  in  chancery  as  a  conscientious  duty 
on  B.,  but  not  annexed  to  the  land  and  not  enforceable  at  law.  Bac.  Uses,  153;  1  Stepb.  Com. 
864  In  1535--36  the  statute  of  uses  (27  Hen.  VIII.  ch.  10)  was  enacted  to  transfer  the  posses- 
sion to  the  person  entitled  to  the  use,  which  provided  that  **  when  any  person  seized  of  lands 
to  the  use,  confidence  or  trust  of  any  other  person  or  body  politic  the  person  or  corporation 
entitled  to  the  use  in  fee-simple,  fee-tail,  for  life  or  years  or  otherwise,  shall  from  thenceforth 
stand  and  be  seized  or  possessed  of  the  land,  etc.,  of  and  in  the  like  estate  as  they  have  in  the 
use,  trust  or  confidence,  and  that  the  estate  of  the  persons  so  seized  to  the  uses  shall  be  deemed 
to  be  in  him  or  them  that  have  the  use,  in  such  quality,  manner,  form  and  condition  as  they 
had  before  in  the  use.*'  To  prevent  equitable  interests  from  being  abolished  by  the  statute 
two  uses  were  created,  t.  e,  a  feoffment  to  A.  to  the  use  of  B.,  to  the  use  of  C,  and  the  com- 
mon-law judges  decided  that  the  statute  executed  the  first  use  but  not  tbe  second.  Dyer,  155. 
This  opened  the  door  for  chancery  to  administer  the  second  use  as  a  trust.  1  Madd.  448. 
Under  the  27  Hen.  VIII.  ch.  10,  grants,  feoffments  and  releases  transmitted  the  possession* 
Appointment  to  uses,  bargain  and  sale  and  covenants  to  stand  seized  did  not  transmit  the  pos- 
session. Dyer,  155.  By  the  first  form  a  conveyance  to  A.  to  the  use  of  B.  in  trust  for  0., 
B.  took  the  legal  and  C.  the  equitable  estate.  By  the  latter  mode  A.  took  the  legal,  B.  noth*^ 
ing,  and  C.  the  equitable  estate.  This  produced  active  uses,  shifting  or  secondary  uses  (the 
groundwork  of  modern  settlements),  springing  uses  (tantamount  to  executory  devises),  future 
or  contingent  uses  (which  take  effect  as  remainders),  resulting  uses  (similar  to  a  reversion). 
The  statute  did  not  apply  to  leaseholds,  contingent  uses  during  the  period  of  tbe  contingency, 
and  a  use  upon  a  use,  the  second  use  being  a  trust  (Tyreirs  Case,  Tudor's  L.  C.  Ck>nv.  274),  the 
latter  being  tbe  restored  duality  by  equity  which  produced  express  or  dir^t  trusts  (perfect 
and  imperfect)  and  trusts  arising  by  operation  of  equity  (constructive,  resulting,  implied> 

Se<itiona, 

4003^012.  Uses  and  trusts.  i 

4018-4022.  Express  trusts. 

4023-4029.  Trustees. 

Uses  and  Tbusts. 

Sec.  4003.  Abolished  except  as  here  provided.— Uses  and  trusts,  ex- 
cept as  authorized  and  modified  in  this  chapter,  are  abolished;  and  every 
estate  and  interest  in  lands  shall  be  deemed  a  legal  right,  cognizable  as  such 
in  the  courts  of  law,  except  when  otherwise  provided  by  statute. 

G.  S.  ch.  48,  §  1.    87  M.  452. 

Sec.  4004.  Converted  into  legal  estate.— Every  estate  which  is  now 
held  as  a  use  executed  under  laws  as  they  formerly  existed,  is  confirmed  as  a 
legal  estate. 

G.  S.  ch.  43,  §  2.      42  M.  550. 

Seo.  4005.  Same. —  Every  person  who,  by  virtue  of  any  grant,  assignment 
or  devise,  is  entitled  to  the  actual  possession  of  lands,  and"  the  receipt  of  the 
rents  and  profits  thereof,  in  law  or  equity,  shall  be  deemed  to  have  a  legal 
estate  therein,  of  the  same  quality  and  duration,  and  subject  to  the  same  con- 
ditions, as  his  beneficial  interest. 

G.  a  ch.  48,  §  8.      42  M.  548. 

Sec.  4006.  Same — Exception  —  Trust  with  power^—  The  preceding 
section  shall  not  divest  the  estate  of  any  trustees  in  any  existing  trust,  where  the 
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title  of  such  trustees  is  not  merely  nominal,  but  is  connected  with  some  power  of 
actual  disposition,  or  management,  in  relation  to  the  lands  which  are  the  sub- 
ject of  the  trust. 
G^S.ch.48,  §4. 

Sec  4007.  Uses  prohibited.—  Every  disposition  of  lands,  whether  by 
deed  or  devise,  except  as  otherwise  provided  in  this  chapter,  shall  be  made 
directly  to  the  person  in  whom  the  right  to  the  possession  and  profits  is  intended 
lo  be  vested,  and  not  to  any  other  to  the  use  of  or  in  trust  for  such  person; 
and  if  made  to  one  or  more  persons  in  trust  for  or  to  the  use  of  another,  no 
estate  or  interest,  legal  or  equitable,  shall  vest  in  the  trustee. 

G.  S.  ch.  43,  ^  5.    6  M.  358;  8  M.  309;  30  M.  167. 

Sec.  4008.  Same— Exception — The  preceding  sections  of  this  chapter 
shall  not  exiend  to  trusts  arising  or  resulting  by  imph'cation  of  law;  nor  be 
construed  to  prevent  or  affect  the  creation  of  such  express  trusts  as  are  here- 
inafter authorized  and  defined. 

aach.  43,§6.    37  M.  471;  48  M.  375. 

Skc.  4009.  BesulUng  trusts  prohibited.— When  a  grant  for  a  valuar 
ble  consideration  is  made  to  one  person,  and  the  consideration  therefor  is  paid 
by  another,  no  use  or  trust  shall  result  in  favor  of  the  person  by  whom  such 
pavTnent  is  made;  but  the  title  shall  vest  in  the  person  named  as  the  alienee  in 
such  conveyance,  subject  only  to  the  provisions  of  the  next  section. 

G.&ch.  43,87.  2M.277;  5  M.422;  7M.286;  8  M.  309;  8  M.351;  10  M.  320,  401 ;  13  M. 
4fi2:  14  M.  424 :  16  M.  5l2;  23  M.  132,  384;  26  M.  98;  28  M.  87;  35  M.  302;  36  M.  35,  279;  46  M. 
4;  48 M.  375;  41  M.  19. 

Sec.  4010.  Same— Fraudulent.^  Every  such  conveyance  shall  be  pre- 
sumed fraudulent  as  against  the  creditors,  at  that  time,  of  the  person  paying 
the  consideration ;  and  when  a  fraudulent  intent  is  not  disprovea,  a  trust  shall 
result  in  favor  of  such  creditors,  to  the  extent  that  may  be  necessary  to  satisfy 
their  just  demands. 

G.  a  ch.  43,  g  8.  2  M.  277;  8  M.  195;  9  M.  183;  9  M.  303;  12  M.  145;  ll  M.  424;  22  M.  133, 
381;  24  M.  ^44;  34  M.  139;  36  M.  35;  46  R  2,  4,  82;  47M.  96;  43M.  7;  44K  159. 

Sec.  4011.  Same  —  When  valid. —  The  preceding  seventh  *  section  shall 
not  extend  to  cases  where  the  alienee  named  in  the  conveyance  has  taken  the 
same  as  an  absolute  conveyance,  in  his  own  name,  without  the  knowledge,  or 
consent,  of  the  person  paying  the  consideration;  or  when  such  alienee,  in  vio- 
lation of  some  trust,  has  purchased  the  lands  so  conveyed,  with  moneys  belong- 
ing to  another  person. 

a&ch.43,§a    33M.  386;  37M.  471;  41M.19.    ^ Sec  4009,  ante, 

Sbc.  4012.  Same  —  Purchasers  protected.— No  implied  or  resulting 
trust  shall  be  alleged  or  established,  to  defeat  or  prejudice  the  title  of  a  pur- 
chaser for  a  valuable  consideration,  and  without  notice  of  such  trust. 

G.ach.48.§ia    30  M.  540. 

Express  Trusts. 

Sec.  401 3.  Authorized — Purposes.— Express  trusts  may  be  created  for 
any,  or  either,  of  the  following  purposes: 

First.     To  sell  lands  for  the  benefit  of  creditors. 

Second.  To  sell,  mortgage  or  lease  lands  for  the  benefit  of  Tegatees,  or  for 
the  purpose  of  satisfying  any  charge  thereon. 

Third.  To  receive  the  rents  and  profits  of  lands,  and  apply  them  to  the  use 
of  any  person,  during  the  life  of  such  person,  or  for  any  shorter  term,  subject 
to  the  rules  prescribed  in  chapter  forty-five.^ 

Fourth.  To  receive  the  rents  and  profits  of  lands,  and  to  accumulate  the 
same,  for  either  of  the  purposes,  and  within  the  limits,  prescribed  in  chapter 
forty-five.* 

*  Fifth.  To  receive  and  take  charge  of  any  money,  stocks,  bonds,  or  valu- 
tbifi  chattels  of  any  kind,  and  to  invest  and  loan  the  same  for  the  benefit  of 
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the  beneficiaries  of  such  express  trast ;  and  the  district  coarts  of  the  state  shall, 
on  petition  and  hearing,  have  power  to  appoint  a  trustee  for  the  purpose  herein 
set  forth,  requiring  such  trustee  to  give  such  bond  for  the  faithful  execution 
of  such  express  trust  as  to  the  court  may  seem  right  and  proper:  and  express 
trusts,  created  under  the  provisions  of  tnis  clause,  shall  be  administered  under 
the  direction  of  the  court. 

Q.  S.  ch.  43,  §  11,  as  amended  1875,  ch.  58^  Approved  March  4th.  Amendment  below  ♦. 
S  M.  288,  284,  277 ;  25  M.  511 ;  80  M.  167.    » Ch.  50,  ante.     1898,  ch.  83,  84 

Sec.  4014.  Whole  estate  vests  in  trusted.— Every  express  trust,  valid 
as  such  in  its  creation,  except  as  herein  otherwise  provided,  shall  vest  the 
whole  estate  in  the  trustees,  in  law  and  in  equity,  subject  only  to  the  execu- 
tion of  the  trust;  and  the  person  for  whose  benefit  the  trust  was  created  shall 
take  no  estate  or  interest  in  the  lands^  but  may  enforce  the  performance  of 
the  trust  in  equity. 

G.  S.  ch.  48,  §  16.    25  M.  511. 

Seo.  4015.  Same  —  Exception. —  The  preceding  section  shall  not  pre- 
vent any  person  creating  a  trust  from  declaring  to  whom  the  lands  to  which 
the  trust  relates,  shall  belong,  in  the  event  of  the  failure  or  termination  of  the 
trust;  nor  shall  it  prevent  him  from  granting  or  devising  such  lands,  subject 
to  the  execution  of  the  trust ;  and  every  such  grantee  shall  have  a  legal  estate 
in  the  lands  as  against  all  persons,  except  the  trustees  and  those  lawfully 
claiming  under  them. 

G.  S.  ch.  48,  §  17. 

Seo.  4016.  Interest  not  embraced  in  trust.— When  an  express  trust 
is  created,  every  estate  and  interest  not  embraced  in  the  trust,  and  not  other- 
wise disposed  of,  shall  remain  in  or  revert  to  the  person  creating  the  trust,  or 
his  heirs,  as  a  legal  estate. 

G.  S.  ch.  48.  §  18. 

Seo.  4017.  Declared  in  conveyance. — When  an  express  trust  is  cre- 
ated, but  is  not  contained  or  declared  in  the  conveyance  to  the  trustees,  such 
conveyance  shall  be  deemed  absolute  as  against  the  subsequent  creditors  of 
the  trustees  not  having  notice  of  the  trust,  and  as  against  purchasers  from 
such  trustees,  without  notice,  and  for  a  valuable  consideration. 

Q.  8.  ch.  48,  §  20. 

Seo.  4018.  Tmst  to  sell  or  mortgage.— A  devise  of  lands  to  executors 
or  other  trustees,  to  be  sold  or  mortgaged,  when  such  trustees  are  not  also  em-* 
powered  to  receive  the  rents  and  proSts,  shall  vest  no  estate  in  the  trustees; 
but  the  trust  shall  be  valid  as  a  power,  and  the  lands  shall  descend  to  their 
heirs,  or  pass  to  the  devisees  of  the  testator,  subject  to  the  execution  of  the 
power. 

G.  S.  ch.  48,  §  12. 

Sec  4019.  Trust  to  receive  rents  and  profits — When  a  trust  is  cre- 
ated to  receive  the  rents  and  profits  of  lands,  and  no  valid  direction  for  ac- 
cumulation is  given,  the  surplus  of  such  rents  and  profits,  beyond  the  sum 
that  is  necessary  for  the  education  and  support  of  the  person  for  whose  bene- 
fit the  trust  is  created,  shall  be  liable  in  equity  to  the  claims  of  the  creditors 
of  such  person,  in  the  same  manner  as  other  personal  property  which  cannot 
be  reached  by  an  execution  at  law. 

G.  S.  ch.  43,  §  18. 

Seo.  4020.  Same  —  Assignable,  when.— No  person  beneficially  inter- 
ested in  a  trust  for  the  receipt  of  rents  and  profits  of  the  lands  can  assign, 
or  in  any  manner  dispose  of,  such  interest;  but  the  rights  and  interest  of  every 
person  for  whose  benefit  a  trust  for  the  payment  of  a  sum  in  gross  is  created 
are  assignable. 

G.  S.  ch.  48,  8  19. 
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Sec.  4021.  Construed  as  a  power,  when. —  When  an  express  trust  is 
created  for  any  purpose  not  enumerated  in  the  preceding  sections  of  thischa|> 
ter,no  estate  shall  vest  in  the  trustee;  but  the  trust,  if  directing  or  authorizing 
the  performance  of  any  act  which  may  be  lawfully  performed  under  a  power, 
shall  be  valid  as  a  power  in  trust,  subject  to  the  provisions  in  relation  to  such 
powers  contained  in  the  next  succeeding  chapter. 

G.  &  ch.  43,  §  14.    83  M.  888. 

Ssa  4022.  Same. —  In  every  case  where  the  trust  is  valid  as  a  power,  the 
land  to  which  the  trust  relates  shall  remain  in,  or  descend  to,  the  persons 
otherwise  entitled,  subject  to  the  execution  of  the  trust  as  a  power. 

G.  a  oh.  43,  §  15. 

Tbustees. 

Ssa  4023.  When  trust  ceases.—  When  the  purposes  for  which  an  ex- 
press trust  is  created  cease,  the  estate  of  the  trustee  shall  also  cease. 

G.  &  ch.  43,  §  23. 

Sec.  4024.  ActS  void. —  When  the  trust  is  expressed  in  the  instrument 
creating  the  estate,  every  sale,  conveyance,  or  other  act  of  the  trustees,  in  con- 
travention of  the  trust,  shall  be  absolutely  void. 

G.  &  ch.  48.  g  21. 

Saa  4026.  Death  of  trustee. —  Upon  the  death  of  the  surviving  trustee 
of  an  express  trust,  the  trust  estate  shall  not  descend  to  his  heirs,  nor  pass  to 
bis  personal  representatives;  but  the  trust,  if  then  unexecuted,  shall  vest  in  the 
district  court,  with  all  the  powers  and  duties  of  the  original  trustees,  and  shall 
be  executed  by  some  person  appointed  for  that  purpose,  under  the  direction  of 
the  court. 

a  a  ch.  43,  §  24. 

SEa  4026.  Besignation  of  trustee. —  Upon  the  petition  of  any  trustee 
of  an  express  trust,  the  district  court  may  accept  his  resignation,  and  dis- 
cbarge him  from  the  trust,  under  such  regulations  as  shall  be  established  by 
the  court  for  that  purpose,  and  upon  such  terms  as  the  rights  and  interests  of 
the  person  interested  in  the  execution  of  the  trust  require. 

G.  S.  cfa.48,  §25. 

8bo.  4027.  Misconduct  of  trustees. —  Ko  person  who  actually  and  in 
good  faith  makes  any  payment  to  a  trustee,  which  the  trustee  as  such  is  au- 
Uiorized  to  receive,  shall  be  responsible!  for  the  proper  application  thereof,  ac- 
cording to  the  trust;  nor  shall  any  right  or  title  derived  by  such  person  frora 
the  trustee,  in  consideration  of  such  payment,  be  impeached  or  called  in  ques- 
tion in  consequence  of  any  misapplication  of  such  pa^'ment  by  the  trustee. 

G.  &  oil.  48,  §  23. 

8eo.  4028.  Bemoval  of  trustee. —  Upon  the  complaint  of  any  person  in- 
terested in  the  execution  of  an  express  trust,  and  under  such  regulations  as 
shall  be  established  by  the  court  for  that  purpose,  the  district  court  may  re- 
move any  trustee  who  has  violated  or  threatened  to  violate  his  trust,  or  who 
is  insolvent,  or  whose  insolvency  is  apprehended,  or  who^  for  any  other  cause, 
is  deemed  an  unsuitable  person  to  execute  the  trust. 

G.acli.48.§a6.    4H.13;24M.244. 

Ssa  4029.  New  trustee. —  The  district  court  has  full  powers  to  appoint 
a  new  trustee  in  the  place  of  a  trustee  deceased,  released  or  removed ;  and 
when,  in  consequence  of  death,  resignation  or  removal,  there  is  no  acting 
trustee,  the  court  in  its  discretion  may  appoint  new  trustees  or  cause  the  trust 
to  be  executed  by  one  of  its  officers  under  its  direction,*  and  it  may  also, 
where  a  trust  has  in  good  faith  been  assumed  to  be  executed  by  a  person  other 
than  the  trustee  originally  named,  or  appointed  by  a  court  of  this  state,  ratify, 
adopt  and  confirm  any  or  all  the  acts  of  such  person  so  acting  as  trustee  in 
the  execution  of  such  trust. 

Q.  &  ob.  48,  §  27,  as  amended  1880,  eh.  82.    Amendment  below  *• 
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CHAPTER  53  (G.  S.  ch.  44). 
POWERS. 


Sections. 

4080-4043.  Enumerated  and  defined. 

4048-4044  How  granted. 

4045-4049.  Who  may  grant  and  receive. 

4050-4050.  When  power  creates  a  fee. 


Sectiona, 

4057-4064.  In  trust 

4065-4068.  Powers  to  make  leases. 

4069-4090.  Execution  of  powers. 


Enumerated  and  Defined. 

Seo.  4030.  Governed  by  this  chapter. —  Powers,  except  as  authorized 
and  provided  for  in  this  chapter,  are  abolished ;  and  the  creation,  construction 
and  execution  of  powers  shall  be  governed  by  the  provisions  herein  contained. 

G.  a  ch.  44,  §  1. 

Seo.  4031.  Powers  of  attorney  excepted.— The  provisions  of  this 
chapter  shall  not  extend  to  a  simple  power  of  attorney  to  convey  lands,  in  the 
name  and  for  the  benefit  of  the  owner. 

O.  a  ch.  44,  §  60. 

Sec.  4032.  Defined. —  A  power  is  an  authority  to  do  some  act  in  relation 
to  lands,  or  the  creation  of  estates  therein,  or  of  charges  thereon,  which  the 
owner  granting  or  reserving  such  power  might  himself  la>|rfully  perform. 

G.  a  ch.  44,  g  2. 

Seo.  4033.  Division. —  Powers,  as  authorized  in  this  chapter,  are  general 
or  special,  and  beneficial  or  in  trust. 

G.  a  ch.  44,  §  4 

Sec.  4034.  General  power. —  A  power  is  general  when  it  authorizes  the 
alienation  in  fee,  by  means  of  a  conveyance,  will  or  charge,  of  the  lands  em- 
braced in  the  power,  to  any  alienee  whatever. 

G.  a  ch.  44,  §  6. 

Sec.  4035.    Special  power. —  A  power  is  special: 

First.  When  the  person  or  class  of  persons  to  whom  the  disposition  of  the 
lands  under  the  power  is  to  be  made,  are  designated. 

Second.  When  the  power  authorizes  the  alienation,  by  means  of  a  convey- 
ance, will  or  charge,  oi  a  particular  estate  or  interest  less  than  a  fee. 

G.  a  ch.  44,  §  6. 

Seo.  4036.  Beneficial. —  A  general  or  special  power  is  beneficial  when  no 
person  other  than  the  grantee  has,  by  the  terms  of  its  creation,  any  interest 
m  its  execution.    45  M.  426. 

G.  a  ch.  44.  §  7. 

Sec.  4037.  Valid. —  No  beneficial  power,  general  or  special,  hereafter 
created,  other  than  such  as  are  enumerated  and  defined  in  the  preceding  sec- 
tions of  this  chapter,  shall  be  valid. 

G.  a  ch.  44,  g  20. 

Sec  4038.  Irrevocable. — Every  power,  beneficial  or  in  trust,  is  irrevocable, 
unless  an  authority  to  revoke  it  is  reserved  or  granted  in  the  instrument  crea.t- 
ing  the  power. 

G.  S.  ch.  44,  g  Sa 
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Sec.  4039.  Reservation  in  conveyance The  grantor  of  any  convey- 
ance may  reserve  to  himself  any  power,  beneficial  or  in  trust,  which  he 
might  lawfully  grant  to  another;  and  every  power  so  reserved  shall  be  sub- 
ject to  the  provisions  of  this  chapter,  in  the  same  manner  as  if  granted  to  an- 
other. 

O.  a  oh.  44,  g  83. 

Sec.  4040.  General  assignment  of. —  Every  beneficial  power,  and  the 
interest  of  every  person  entitle  to  compel  the  execution  of  a  trust  power, 
sbidl  pass  to  the  assignees  of  the  estate  and  effects  of  the  person  in  whom 
such  power  or  interest  is  vested,  under  any  general  assignment  of  the  estate 
and  effects  of  such  person,  for  the  benefit  of  creditors,  made  pursuant  to  law. 

O.  &  eh.  44,  §  82. 

Sbo.  4041.  liable  to  claims  of  creditors. —  Every  special  and  benefit 
cial  power  is  liable,  in  equity,  to  the  claims  of  creditors,  in  the  same  manner 
as  other  interests  that  cannot  be  reached  by  an  execution  at  law ;  and  the 
execution  of  the  power  may  be  decreed  for  the  benelit  of  the  creditors  enti- 
tled. 

6.  a  cb.  44»  §  21. 

Ssa  4042.  Deemed  an  advancement,  when.— Every  estate  or  inter- 
est given  by  a  parent  to  a  descendant,  by  virtue  of  a  beneficial  power,  or  of  a 
power  in  trust  with  a  right  of  selection,  shall  be  deemed  an  advancement  to 
such  descendant,  to  the  same  extent  and  under  the  same  circumstanced  that  a 
gift  of  real  or  personal  estate  would  be  deemed  an  advancement. 

6.  &  ch.  44,  §  53. 

How  Granted. 

Sec.  4043.    Conveyance  or  will. —  A  power  may  be  granted: 
First.     By  a  suitable  clause  contained  in  a  conveyance  of  some  estate  in  the 
lands  to  which  the  power  relates. 
Second.    By  devise  in  a  last  will  and  testament. 

a  a  eh.  44,  §  34. 

Seo,  4044.  Recording. — Every  power  shall  bo  a  lien  or  charge  upon  the' 
lands  which  it  embraces,  as  against  creditors,  and  purchasers  in  good  faith 
and  without  notice,  of  or  from  any  person  having  an  estate  in  such  lands, 
only  from  the  time  the  instrument  containing  the  power  is  duly  recorded ; 
bat* as  against  all  other  persons  the  power  shall  be  a  lien  from,  the  time  the 
instrument  in  which  it  is  contained  takes  effect. 

a  a  cb.  44,  §85. 

Who  Mat  Gbant  and  Beoeiyb. 

Sec.  4045.  Who  may  grant. —  No  person  is  capable  in  law  of  granting  a 
power,  who  is  not  at  the  same  time  capable  of  alienating  some  interest  in 
the  land  to  which  the  power  relates. 

G.  a  ch.  44,  g  3. 

Ssa  4046.  In  whom  vested. —  A  power  may  be  vested  in  any  person 
capable  in  law  of  holding  lands,  but  cannot  be  executed  by  any  person  not 
capable  of  alienating  lands,  except  in  the  single  case  mentioned  in  the  next 
section. 

G.acb.  44,  §S7. 

Sec.  4047.  To  married  women. —  A  general  and  beneficial  power  may 
be  given  to  a  married  woman,  to  dispose,  during  the  marriage,  and  without 
the  concurrence  of  her  husband,  of  land  conveyed  or  devised  to  her  in  fee. 

O.  a  ch.  44,  §  8. 
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Seo.  4:04:3.    Special  and  beneficial. —  A  special  and  beneficial  power 

may  be  granted : 

First  To  a  married  woman,  to  dispose,  during  the  marriage,  and  without 
the  consent  of  her  husband,  of  any  estate  less  than  a  fee,  belonging  to  her  in 
the  lands  to  which  the  power  relates. 

Second.  To  a  tenant  for  life  of  the  lands  embraced  in  the  power,  to  make 
leases,  for  not  more  than  twenty-one  years,  and  to  commence '  in  possession 
during  his  life, 

G.  S.  ch.  44,  §  15. 

Seo.  4:049.  Grantor  and  grantee  defined — The  term  "grantor  of 
power  "  is  used  in  this  chapter  as  designating  the  person  by  whom  a  power  is 
created,  whether  by  grant  or  devise;  and  the  term  "grantee  of  a  power"  is 
used  as  designating  the  person  in  whom  a  power  is  vested,  whether  by  grant, 
devise  or  reservation. 

G.  a  ch.  44,  g  61. 

When  Poweb  Cbeates  Fee. 

8eo.  4050.  On  a  particular  estate.— When  an  absolute  power  of  dis- 
position, not  accompanied  by  any  trust,  is  given  to  the  owner  of  a  particular 
estate  for  life  or  years,  such  estate  shall  be  changed  into  a  fee;  absolute  in 
res[)ect  to  the  rights  of  creditors  and  purchasers,  but  subject  to  any  future 
estate  limited  thereon,  in  case  the  power  is  not  executed,  or  the  lands  sold  for 
the  satisfaction  of  debts. 

G.  S.  ch.  44,  §  9. 

Sec.  4051.  When  no  particular  estate.— When  a  like  power  of  dispo- 
sition  is  given  to  any  person  to  whom  no  particular  estate  is  limited,  such  per- 
son shall  also  take  a  fee,  subject  to  any  future  estate  that  may  be  limited 
thereon,  but  absolute  in  respect  to  creditors  and  purchasers. 

G.  8.  ch.  44,  §10. 

Sec.  4052.  When  no  remainder. —  In  all  cases  where  such  power  of 
disposition  is  given,  and  no  remainder  is  limited  on  the  estate  of  the  grantee 
of  the  power,  such  grantee  shall  be  entitled  to  an  absolute  fee. 

G.  a  ch.  44,  §  11. 

Seo.  4053,  Power  to  devise. —  When  a  general  and  beneficial  power  to 
devise  the  inheritance  is  given  to  a  tenant  for  life  or  for  years,  such  tenant 
shall  be  deemed  to  possess  an  absolute  power  of  disposition,  within  the  mean* 
ing  and  subject  to  the  provisions  of  the  three  preceding  sections. 

G.  S.  ch.  44,  §  13. 

Seo.  4054.  Power  to  dispose. —  Every  power  of  disposition  shall  be 
deemed  absolute,  by  means  of  which  the  grantee  is  enabled,  in  his  lifetime,  to 
dispose  of  the  entire  fee  for  his  own  beneiit. 

G.  S.  ch.  44,  §  13. 

Sec.  4055.  Married  woman. — When  a  married  woman,  entitled  to  an 
estate  in  fee,  is  authorized  by  a  power  to  dispose  of  such  estate  during  her 
marriage,  she  may,  by  virtue  of  such  power,  create  any  estate  which  she  might 
create  if  unmarried. 

G.  S.  ch.  44.  §  56. 

Sec.  40.56.  Reserving  power  of  revocation.— When  the  grantor  in  any 
conveyance  reserves  to  himself,  for  his  own  benefit,  an  absolute  power  of 
revocation,  such  grantor  shall  still  be  deemed  the  absolute  owner  of  tne  estate 
conveyed,  so  far  as  the  rights  of  creditors  and  purchasers  are  concerned. 

G.  S.  ch.  44,  g  14. 
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In  Trust. 

Sfia  4057.  When  power  general. —  A  general  power  is  in  trust  when 
any  person  or  class  of  persons,  other  than  the  grantee  of  such  power,  is  desig- 
nated as  entitled  to  the  proceeds,  or  any  portion  of.  the  proceeds,  or  other 
benefits,  to  arise  from  the  alienation  of  the  lands  according  to  the  power. 

G.  a  cfa.  44.  §  22.     45  M.  42d. 

SBa  4058.    When  special. —  A  special  power  is  in  trust: 

First. —  When  the  disposition  whicn  it  authorizes  is  limited  to  be  made  to 
any  particular  person  or  class  of  persons,  other  than  the  grantee  of  such 
power. 

Second. —  When  any  person  or  class  of  persons,  other  than  the  grantee,  is 
entitled  to  any  benedt  from  the  disposition  or  charge  authorized  by  the 
power. 

G.  S,  ch.  44,  §  2a. 

Sec.  4050.  Imperative. —  Every  trust  power,  unless  its  execution  or  non- 
execution  is  made  expressly  to  depend  on  the  will  of  the  grantee,  is  impera- 
tive, and  imposes  a  duty  on  the  grantee,  the  performance  of  which  may  be 
compelled  in  equity,  for  the  benefit  of  the  parties  interested. 

G.  S.  eh.  44,  g  24, 

Sec.  4060.  Same. —  A  trust  power  does  not  cease  to  be  imperative  when 
the  grantee  has  the  right  to  select  any,  and  exclude  others,  of  the  persons  des- 
ignated as  the  objects  of  the  trust. 

G.  S.  oh.  44,  §  25. 

Sec.  4061.  Death  of  trustee. —  If  the  trustee  of  a  power,  with  the  right 
of  selection,  dies,  leaving  the  power  unexecuted,  its  execution  shall  be  decreed 
in  the  district  court,  for  the  benefit,  equally,  of  all  the  persons  designated  as 
objects  of  the  trust. 

G.  S.  eh.  44.  §  28. 

Sec.  4062.  Executed  by  district  court.—  When  a  power  in  trust  is 
created  by  will,  and  the  testator  has  omitted  to  designate  by  whom  the  power 
is  to  be  executed,  its  execution  shall  devolve  on  the  district  court. 

G.  S,  ch.  44,  S  29. 

Sec.  4063.  For  creditors. —  The  execution,  in  whole  or  in  part,  of  any 
trust  power,  may  be  decreed  in  equity  for  the  benefit  of  the  creditors  or  as- 
signees of  any  person  entitled,  as  one  of  the  objects  of  the  trust,  to  compel  its 
execution,  when  the  interest  of  the  objects  of  such  trust  is  assignable. 

a  S,  ch.  44,  g  31. 

Sec.  4064.  Application  of  law.—  The  provisions  contained  in  the  pre- 
ceding chapter,  from  section* twenty-two  to  section  twenty-seven,  both  inclu- 
sive, m  relation  to  express  trusts  and  trustees,  shall  apply  equally  to  powers 
in  trust,  and  the  grantees  of  such  powers. 

G.  a  ch.  44,  §  30.      1  §3  4057-4060.  4073.  4073. 

Powers  to  Make  Leases. 

Sec.  4065.  By  tenant  for  life. —  The  power  of  a  tenant  for  life  to  make 
leases  is  not  assignable  as  a  separate  interest,  and  will  pass,  (unless  specially 
excepted,)  by  any  conveyance  of  such  estate;  and  if  specially  excepted  in  any 
such  conveyance,  it  is  extinguished. 

G.  S.  ch.  44,  g  16. 

Sec.  4066.  Release  of. —  Such  power  may  be  released  by  the  tenant  to  any 
I)erson  entitled  to  an  expectant  estate  in  the  land,  and  shall  thereupon  be  ex- 
tinguished. 

G.  a  ch,  41,  §  17. 
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Seo.  4067.  Bound  by  mortgage.—  A  mortgage  executed  by  a  tenant  for 
life  having  a  power  to  make  leases,  or  by  a  married  woman  by  virtue  of  any 
beneficial  power,  does  not  extinguish  or  suspend  the  power;  but  the  power  is 
bound  by  the  mortgage,  in  the  same  manner  as  the  lands  embraced  therein. 

G.  a  ch.  44,  §  18. 

Seo.  4068.  Eflfect  of  mortgage — The  eflfects  of  such  lien  by  mortgage 
on  the  .power  are  — 

First. —  That  the  mortgagee  is  entitled,  in  equity,  to  an  execution  of  the 
power,  so  far  as  the  satisfaction  of  his  debt  may  require. 

Second. —  That  any  subsequent  estate  created  by  the  owner,  in  execution  of 
the  power,  becomes  subject  to  the  mortgage,  in  the  same  manner  as  if  in  terms 
embraced  therein. 

G.  &  ch.  44,  §  10. 

Execution  of  Powers. 

Sec.  4069.  Who  may  take. —  No  estate  or  interest  can  be  given  or  lim- 
ited to  any  person,  by  an  instrument  in  execution  of  a  power,  which  such  per- 
son would  not  have  been  capable  of  taking  under  the  instrument  by  which  the 
power  was  granted. 

G.  S.  ch.  44,  §  65. 

Seo.  4070.  Married  woman  may  execute. —  A  married  woman  may 
execute  a  power  during  her  marriage,  by  grant  or  devise,  as  may  be  author^ 
ized  by  the  power,  without  the  concurrence  of  her  husband,  unless  by  the 
terms  of  the  power,  its  execution  by  her  during  marriage  is  expressly  or  im- 
pliedly prohibited;  but  no  power  vested  in  a  married  woman  during  her 
infancy  can  be  exercised  by  her  until  she  attains  her  full  age. 

G.  a  ch.  44,  §  sa 

Sec.  4071.  Survivors  may  execute. — When  a  power  is  vested  in  sev- 
eral persons,  all  must  unite  in  its  execution;  but  if,  previous  to  such  execution, 
one  or  more  of  such  persons  shall  die,  the  power  may  be  executed  by  the  sur- 
vivors. 

G.  S.  ch.  44,  §  80. 

Sec.  4072.  Share  in  equal  proportions — When  a  disposition  under  a 
power  is  directed  to  be  made  to,  or  among  or  between  several  persons,  without 
any  specification  of  the  share  or  sum  to  be  allotted  to  each,  all  the  persons 
designated  shall  be  entitled  to  an  equal  proportion. 

G.  S.  ch.  44,  §  26. 

Sec.  4073.  Shares  as  trustee  directs.— But  when  the  terms  of  the 
power  import  that  the  estate  or  fund  to  be  distributed  between  the  persons 
so  designated,  in  such  manner  or  proportion  as  the  trustee  of  the  power  may 
think  proper,  the  trustee  may  allot  the  whole  to  any  one  or  more  of  such  per- 
sons, in  exclusion  of  the  others. 

G.  S.  ch.  44,  §  27. 

Seo.  4074.  By  instrument  in  writing. — No  power  can  be  executed, 
except  by  some  instrument  in  writing,  which  would  be  sufficient  in  law  to 
pass  the  estate  or  interest  intended  to  pass  under  the  power,  if  the  person  exe- 
cuting the  power  were  the  actual  owner. 

G.  a  ch.  44,  §  40. 

Sec  4075.  Deemed  a  conveyance. —  Every  instrument,  except  a  will, 
made  in  execution  of  a  power,  whether  it  is  a  power  of  revocation  or  other- 
wise, shall  be  deemed  a  conveyance,  within  the  meaning  and  subject  to  the 
provisions  of  chapter  forty. 

G.  S.  ch.44,§4i. 
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Sec.  4076.  By  will. —  When  a  power  to  dispose  of  lands  is  confined  to  a 
disposition  by  devise  or  will,  the  instrument  of  execution  must  be  a  will  duly 
executeil  according  to  the  provisions  of  law  relating  to  wills  of  real  and  per- 
sonal estate. 

G.  S.  ch.  44,  §  42. 

Sec.  4077.  By  grant. —  When  a  power  is  confined  to  a  disposition  oy 
p\int,  it  cannot  be  executed  by  will,  although  the  disposition  is  not  intended 
to  take  effect  until  after  the  death  of  the  party  in  whom  the  power  is  vested. 

G.  a  ch.  44«  §  4a. 

Sec.  4078.  Insufflcieiiit  conveyance.—  When  the  grantor  of  a  power 
has  directed  or  authorized  it  to  be  executed  by  an  instrument  not  sufficient  to 
pass  the  estate,  such  power  shall  not  be  void,  but  its  execution  shall  be  gov- 
erned by  the  ruleq  prescribed  in  this  chapter. 

O.  a  ch.  44,  §  44. 

Sec.  4079.  Formalities. —  When  the  grantor  has  directed  any  formalities 
to  be  used  in  the  execution  of  a  power,  in  addition  to  those  which-  would  be 
safficient  by  law  to  pass  the  estate,  the  observance  of  such  additional  formal- 
ities shall  not  be  necessary  to  a  valid  execution  of  the  power. 

G.ach.44,§45. 

Seo.  4080.  Nominal  conditions. —  When  the  conditions  annexed  to  a 
poirer  are  merely  nominal,  and  evince  no  intention  of  actual  benefit  to  the 
party  to  whom  or  in  whose  favor  they  are  to  be  performed,  they  may  be 
wholly  disregarded  in  the  execution  of  the  power. 

G.  a  cb.  44,  g  40. 

Sec.  4081.  Intention  of  grantoi;. —  With  the  exceptions  contained  in 
the  preceding  sections,  the  intentions  of  the  grantor  of  a  power,  as  to  the 
mode,  time  and  conditions  of  its  execution,  shall  be  observed,  subject  to  the 
power  of  the  district  court  to  supply  a  defective  execution,  in  the  cases  here- 
inafter provided. 

G.  a  ch.  44,  8  47.  ' 

S«o.  4082.  Omission  to  recite  power.— Every  instrument  executed  by 
the  grantee  of  a  power,  conveying  an  estate  or  creating  a  charge  which  such 
ffrantee  is  authorized  by  the  power  to  convey  or  create,  but  which  he  would 
have  no  right  to  convey  or  create,  unless  by  virtue  of  his  power,  shall  be 
deemed  a  valid  execution  of  the  power,  although  such  power  is  not  recited  or 
referred  to  therein. 

O.  a  cb.  44,  §  50. 

Ssc.  4083.  More  extensive  than  authorized.— Ko  disposition  by  vir- 
tue of  a  power  shall  be  void,  in  law  or  equity,  on  the  ground  that  it  is  more 
extensive  than  was  authorized  by  the  power;  but  everv  estate  or  interest  so 
cpeated,  so  far  as  embraced  by  the  terms  of  the  power,  shall  be  good  and  valid. 

G.  a  cb.  44,  §  49. 

Sfia  4084.  Consent  of  third  person.—  When  the  consent  of  a  third 
person  to  the  execution  of  the  power  is  requisite,  such  consent  shall  be  ex- 
pressed in  the  instruqjient  by  which  the  power  is  executed  or  shall  be  certified 
in  writing  thereon;  and  in  the  first  case,  the  instrument  of  execution,  in  the 
second,  the  certificate,  shall  be  signed  by  the  party  whose  consent  is  required ; 
and  to  entitle  the  instrument  to  be  recorded,  such  signature  shall  be  duly 
proved  or  acknowledged,  in  the  same  manner  as  if  subscribed  to  a  conveyance 
of  land. 

o.acli.44,§4a 

Ssa  4085.  General  devise. —  Lands  embraced  in  a  power  to  devise  pass 
bj  a  will  purporting  to  convey  all  the  real  property  of  the  testator,  unless 

59 

g  ^  Digitized  by  CjOOQIC 


Sbos.  4086-4090.]  powers. 

the  intent  that  the  will  shall  not  operate  as  an  execution  of  the  power,  appf^^rs 
expressly,  or  by  necessary  implication. 
G.  S.  oh«  44^  §  52. 

Sec.  4086.  Defective  execution. —  When  the  execution  of  a  power  in 
trust  is  defective,  in  whole  or  in  part,  under  the  provisions  of  this  chapter,  its 
proper  execution  may  be  decreed  in  equity,  in  favor  of  the  person  designated 
as  the  object  of  the  trust. 

G.  S.  eh.  44.  g  67. 

Sfia  4087.  Relief  of  purchasers. — Purchasers  for  a  valuable  considera- 
tion, claiming  under  a  defective  execution  of  any  power,  are  entitled  to  the 
same  relief  in  equity  as  similar  purchasers  claiming  under  a  defective  convey- 
ance from  an  actual  owner. 

G.  a  ch.  44,  g  58. 

Seo.  4088.  Power  of  sale  in  mortgage. — When  a  power  to  sell  lands  is 
given  to  the  grantee  in  any  mortgage  or  other  conveyance  intended  to  secure 
the  payment  of  money,  the  power  snail  be  deemed  a  part  of  the  security,  shall 
vest  in  and  may  be  executed  by  any  person  who,  by  assignment  or  otherwise, 
sbuli  become  entitled  to  the  money  so  secured  to  be  paid. 

G.  a  ch.  44,  g  50. 

Seo.  4089.  Suspension  of  right  of  alienation.— The  period  during 
which  the  absolute  right  of  alienation  may  be  suspended,  by  any  instrument 
in  execution  of  a  power,  shall  be  computed  from  the  time  of  the  creation  of  the 
power,  and  not  from  the  date  of  such  instrument. 

a  a  eh.  44,  g  54. 

Seo.  4090.  Fraud  in  execution  of  power.—  Instruments  in  execution  of 
a  power  are  affected  by  fraud,  both  in  law  and  equity,  in  the  same  manner  as 
conveyances  by  owners  or  trustees. 

G.  a  ch.  44,  g  51. 
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Sections. 

4091-4090.    Entry  of  town  site. 

4)97-4100.    Conyeyance  of  lots. 


Sections, 

4101-^106.    Adverse  claimants. 

4107-4108.    In  first  judicial  district 


Entry. 


Sbo.  4091.  Entry  ot  town  site. —  When  the  corporate  authorities  of  any 
town,  or  the  judge  of  the  district  court  for  any  county  in  which  any  town  is 
situated,  enter,  at  the  proper  land-office,  the  land  or  any  part  of  the  land  set- 
tled and  occupied  as  the  site  of  such  town,  pursuant  to  and  by  virtue  of  the 
provisions  of  the  act  of  congress,  entitled  "An  act  for  the  relief  of  the  citi- 
zens of  towns  upon  the  lands  of  the  United  States  under  certain  circumstances," 
passed  May  23d,  A.  D.  1854,  such  corporate  authorities,  or  judge  (as  the 
case  may  J)e),  shall  dispose  of  and  convey  the  title  to  such  lands,  or  to  the 
several  Slocks,  lots,  parcels  or  shares  thereof,  to  the  persops  hereinafter  de- 
scribed, and  in  the  manner  hereinafter  specified. 

6.  S.  ch.  42,  §  1.     1  M.  486;  8  M.  44S;  8  M.  456;  28  M.  506;45  M.  67. 

SEa  4092.  Seized  of  title. —  In  case  any  judge  who  enters  any  such 
lands  under  the  provisions  of  the  said  act  of  congress,  and  thus  becomes  the 
sole  trustee  thereof,  is  possessed  of  or  entitled  to  the  same,  or  any  part,  lot, 
block  or  share  thereof,  according  to  and  by  virtue  of  the  provisions  of  this 
chapter,  and  his  claim  or  right  is  not  claimed  adversely  to  him  by  any  person, 
he  shall  be  seized  and  possessed  of  the  title  thereto,  and  estate  therein,  to 
his  own  use  in  fee-simple  absolute,  free  and  discharged  of  such  trust;  and  no 
conveyance,  other  than  the  patent  of  the  lands  including  the  same,  shall  be 
necessary  to  perfect  his  absolute  title  thereto.  In  case  any  such  land,  or 
interest  or  share  in  such  land,  so  claimed  by  such  judge,  is  claimed  by  any 
other  person  adversely  to  him,  the  conflicting  claims  between  him  and  such 
other  person  shall  be  adjusted  or  determined  by  settlement,  arbitration  or  ac- 
tion, as  hereinbefore  prescribed;  and  in  case  of  action,  the  issues  therein  shall 
be  tried  before  some  other  judge  who  is  disinterested. 

G.  a  ch.  42,  §  12. 

SEa  4093.  Notice  of  entry. —  Within  thirty  days  after  the  entry  of  such 
lands,  the  corporate  authorities,  or  judge,  entering  the  same,  shall  give  pub- 
lic notice  of  such  entry,  by  posting  notice  thereof  in  at  least  three  public 
places  in  such  town,  and  by  publishing  such  notice  in  a  newspaper  printed  and 
published  in  the  county  in  which  such  town  is  situated,  or  in  case  there  is  no 
such  newspaper,  then  in  some  newspaper  printed  and  published  at  the  seat  of 
government.  Such  notice  shall  be  so  published  once  in  each  week,  for  at  least 
xbtee  successive  weeks,  and  shall  contain  an  accurate  copy  of  the  description 
of  the  lands  so  entered,  as  the  same  is  stated  in  the  certificate  of  entry^  or 
duplicate  receipt  for  the  purchase  money  thereof,  given  by  the  land-officers  at 
the  time  of  the  entry. 

o.  a  ch.  42,  §  a 

Sec.  4094.  Claimant's  statement. —  Every  person,  association  or  com- 
pany, claiming  to  be  entitled  to  such  lands,  or  any  block,  lot,  share  or  parcel 
thereof,  shall,  within  sixty  days  after  the  first  publication  of  such  notice,  in 
person,  or  by  his  duly  authorized  agent  or  attorney,  sign  a  statement  in  writ- 
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ing  containing  an  accurate  description  of  the  particular  parcel  or  parts  in 
which  he  claims  to  have  an  interest,  and  tlie  specific  right,  interest  or  estate 
/  therein*  which  he  claims  to  be  entitled  to  receive,  and  deliver  the  same  to  or 
into  the  office  of  such  corporate  authorities,  or  judge;  and  all  persons  failing 
to  sign  and  deliver  such  statement,  within  the  time  specified  in  this  section, 
shall,  as  against  any  adverse  claimants,  be  forever  barred  the  right  of  claim- 
ing .or  recovering  such  lands,  or  any  interest  or  estate  therein,  in  any  court  of 
law  or  equity. 

G.  a  ch.  42,  §  4.    8  M.  418;  18  M.  18;  15  M.  119. 

Seo.  4095.  Expenses. —  As  soon  as  may  be  after  the  expiration  of  sixty 
days  from  the  first  publication  of  the  notice  mentioned  in  the  third  *  section 
of  this  chapter,  the  corporate  authorities,  or  judge,  holding  the  title  to  the 
lands  described  in  such  notice,  shall  make  a  true  statement  in  writing,  con- 
taining a  true  account  of  moneys  by  him  or  them  expended  in  the  acquisition 
of  the  title,  and  the  administration  or  execution  of  the  trust  to  that  time,  in- 
cluding all  moneys  paid  by  him  or  them  for  the  purchase  of  such  lands,  all 
necessary  travelling  expenses,  all  moneys  paid  for  posting  and  publishing 
such  notices,  and  for  proof  thereof,  and  for  all  other  necessary  and  proper  ex- 
penses incident  to  such  trust,  and  also  a  true  account  of  his  or  their  charges 
for  time  and  services  employed  in  the  business  of  such  trust  to  that  time. 
The  whole  amount  of  such  account  for  moneys,  and  reasonable  charges  for 
compensation,  shall  be  a  charge  upon  the  lands  so  held  in  trusfrin  favor  of 
the  trustee,  and  shall  be  paid  by  the  several  claimants  entitled  to  such  lands, 
in  proportion  to  the  several  quantities  or  shares  thereof  to  which  they  are 
respectively  entitled. 

G.  a  ch.  42,  §  9.    1  Sec.  4032,  ante. 

Seo.  4096.  Same  —  Payment  of. —  ijetore  the  corporate  authorities,  or 
judge,  holding  any  such  lands  in  trust  as  aforesaid,  shall  be  required  to  execute, 
acknowledge,  or  deliver  any  deed  of  conveyance  thereof,  or  of  any  lot,  block, 
parcel  or  share  thereof,  as  hereinbefore  mentioned,, to  any  person  claiming  to 
be  entitled  to  such  deed,  such  person  shall  pay  or  tender  to  him  or  them  the 
sura  of  money  chargeable  upon  the  part  thereof  to  be  conveyed  by  such  deed, 
according  to  the  statement  or  account  mentioned  in  the  ninth  ^  section  of  this 
chapter,  the  amount  to  be  determined  by  the  proportion  which  the  quantity 
of  the  land  to  be  described  in  such  deed  bears  to  the  whole  quantity  of  the 
land  of  which  it  is  a  part,  compared  with  the  whole  amount  thus  charged  upon 
tiie  whole  quantity  of  land,  together  with  interest  on  each  of  the  money  items 
of  such  account  at  the  rate  of  twelve  per  centum  per  annum  from  the  time 
when  the  same  accrued,  and  also  such  further  sums  as  are  a  reasonable  com- 
pensation for  preparing,  executing  and  acknowledging  such  deed,  and  the  fees 
of  the  officers  taking  the  acknowledgment  thereof. 

G.  S.  ch.  42,  §  10.    1  Sec.  4034,  ante. 

Conveyances. 

Seo.  4097.  Conveyances  of  blocks  or  lots Any  such  corporate  au- 
thorities, or  judge,  holding  the  title  to  any  such  lands  in  trust,  as  aeclared  in 
the  said  act  of  congress,  shall,  by  a  good  and  sufficient  deed  of  conveyance, 
grant  and  conve\'  the  title  to  each  and  every  block,  lot,  share  or  parcel  of  the 
same,  to  the  person  entitled  thereto,  according  to  his  rights  or  interest  in  the 
same,  as  they  existed,  in  law  or  equity,  at  the  time  of  the  entry  of  such  lands; 
and  when  any  parcel  or  share  of  such  lands  is  occupied  or  possessed  by  one  or 
more  persons  claiming  the  same  by  grant,  lease  or  sale  from  one  or  more  other 
persons,*the  respective  rights  and  interests  of  such  persons  in  relation  to  each 
other  in  the  same  shall  not  be  changed  or  impaired  by  any  such  conveyance. 
Every  deed  of  conveyance  by  such  corporate  authorities,  or  judge,  pursuant 
to  the  provisions  of  this  chapter,  shall  be  so  executed  and  acknowledged  as  to 
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admit  thB  same  to  be  recorded;  and  if  made  previous  to  the  issuing  of  the 
patent  of  such  lands,  it  shall  contain  a  covenant  that  the  grantor  shall,  after 
tbe  issuing  of  such  patent,  execute,  acknowledge  and  deliver  to  the  grantee,  his 
heirs  or  assigns,  such  further  deed  of  conversance  as  may  be  or  become  neces- 
sary to  fully  vest  and  perfect  the  title  to  the  lands  therein  described,  in  the 
grantee,  his  heirs  or  assigns. 

G.  a  ch.  42,  §  2. 

SBa  4098.  Same. —  After  the  expiration  of  sixty  days  from  the  time  of  the 
first  publication  of  the  notice  mentioned  in  the  third  ^  section  of  this  chapter, 
the  corporate  authorities,  or  judge,  holding  the  title  to  the  lands  described 
therein,  shall,  upon  a  reasonable  demand  or  request,  and  upon  the  payment 
or  tender  to  him  or  them  of  the  moneys  mentioned  in  the  preceding  section, 
execute,  acknowledge  and  deliver  to  each  and  every  claimant,  association  or 
company  of  claimants  of  such  lands,  or  of  any  lot,  block,  parcel  or  share 
thereof,  a  deed  of  conveyance  thereof,  as  prescribed  in  the  second  section  of 
this  chapter,  and  according  to  the  statement  made  and  deposited  by  him  or 
them  pursuant  to  the  third  section  v  provided^  however^  that  no  such  deed  of 
conveyance  shall  be  executed,  acknowledged  or  delivered  for  anj*^  part,  lot, 
block,  or  share  of  such  lands  to  which  there  are  adverse  or  contesting  claim- 
ants, until  the  controversy  thereon* is  settled  or  determined  in  the  manner 
hereinbefore  described ;  and  whenever  any  such  controversy  is  so  settled  or 
determined,  the  said  corporate  authorities,  or  judge,  shall,  upon  the  like  de- 
mand or  request,  and  the  like  payment  or  tender,  and  by  the  like  deed  of  con- 
veyance, convey  the  land,  or  interest  or  yhare  therein,  the  right  to  which  has 
been  thus  ascertained,  to  the  person  thereby  determined  to  be  entitled  to  the 
same:*  and  provided^  furtfier^  that  in  all  cases  when  no  such  controversy  has 
been  had  and  when  no  such  conveyance  has  been  made  of  any  lands  so  en- 
tered as  a  town  site,  or  any  certain  lots,  blocks,  parcels  or  shares  of  said  lands 
by  such  corporate  authorities  or  the  judge  holdmg  the  title  to  the  land,  then 
upon  the  application  of  any  person  or  persons  claiming  the  same  tbe  judge  of 
tbe  district  court  in  whose  district  said  lands  may  be,  shall  on  such  notice  as 
he  shall  prescribe,  summon  before  him  such  claimant  or  claimants,  and  cause 
such  proof  to  be  adduced  by  oral  testimony,  atjjdavit,  deposition  or  otherwise, 
as  shall  be  satisfactory  to  him,  as  to  the  person  or  persons  properly  entitled  to 
the  land,  and  when  it  shall  thus  be  determined  to;his  satistaction  who  are  the 
person  or  persons  thus  entitled  to  such  lands,  lots,  blocks,  parcels  or  shares  of 
said  lands,  then  the  said  judge  shall,  upon  like  demand  or  request  and  like 
payment  or  tender,  execute  to  such  person  or  persons  a  deed  of  conveyance  as 
prescribed  in  the  second  section  of  this  chapter. 

a  S.  cfa.  42,  §  11,  as  amended  1885,  ch.  24,  §  1 ;  1889.  ch.  132,  §  1.  AcU  1885  added  the  pro- 
Tiso  after  *,  and  acts  18^9  amended  it.    ^  Sec.  4098  >  ante, 

Seo.  4099.  Reconveyance. —  Every  person  in  whom  the  title  to  any  lands 
shall  be  declared  to  be  vested  under  and  by  the  provisions  of  this  chapter,  shall 
r«x>nvey,  by  good  and  sufficient  conveyance,  to  any  person  claiming  by,  through 
or  under  him  pursuant  to  any  contmct  or  agreement  made  with  such  person, 
upon  a  reasonable  demand  therefor,  and  upon  the  payment  to  said  person  of 
any  moneys  that  may  be  due  or  unpaid  to  him  from  the  person  making  such 
demand ;  and  in  case  of  refusal  so  to  convey,  said  contract  or  agreement  may 
be  enforced  by  action  against  said  person,  according  to  law. 

O.  a  ch.  42,  §  15. 

Sec.  4100.  Execution  of  trust. —  The  successor  in  office  of  any  judge 
entering  lands  under  the  provisions  of  this  chapter,  shall,  when  the  trust  has 
not  been  fully  executed,  succeed  to  said  trust,  and  have  authority  to  execute 
the  same  as  fully  as  his  predecessor  might  have  done  while  in  office.*  And 
whenever  neither  the  corporate  authorities  nor  the  judge  so  entering  said 
luids,nor  their  or  bis  successors  in  office  having  fully  executed  such  trust,  the 
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jadcjeof  the  district  court sdall  succeed  to  such  trust,  as  to  all  such  trust  lands 
within  his  judicial  district,  and  he  shall  have  authority  smd  it  shall  be  his  duty 
to  execute  the  same  and  make  all  conveyances  in  this  chapter  prescribed,  as 
fully  as  if  he  had  originally  entered  such  lands  in  trust.  Provided^  that  these 
amendments  shall  apply  only  to  the  counties  of  Blue  Earth,  St.  Louis  and 
Nicollet;  and  provided j  further y  that  nothing  contained  in  these  amendments 
shall  be  construed  to  apply  to  or  in  any  manner  affect  that  part  or  portion 
of  the  townsite  of  Shelby ville,  in  said  county  of  Blue  Earth,  to  which  J.  8. 
Wallace  has  or  claims  some  estate,  i*igbt,  title  or  interest,  unless  he  consents 
thereto. 

G  a  oh.  43  S  16  as  amended  1885,  eh.  24,  §  2;  1889,  oh.  182,  §  2.    Amendment  below  ♦. 

Adverse  Claimants. 

Sec  4101.  Title. —  For  the  purpose  of  determining  the  rights  of  adverse 
claimants  to  any  land  so  entered,  the  corporate  authorities,  or  judge,  herein- 
before mentioned,  shall  be  deemed  to  possess  and  hold  the  title  to  said  lands, 
in  trust,  from  the  time  of  the  entry  thereof. 

G.  a  eh.  42,  §  18. 

Seo.  4:102.  Adjustments. —  In  case  {here  are  adverse  claimants  to  such 
lands,  or  to  any  part,  parcel  or  share  thereof,  and  the  controversy  is  not  settled 
by  agreement  in  writmg  between  the  parties  thereto,  such  controversy  may 
be  determined  by  voluntary  submission  thereof  in  writing,  by  the  parties,  to 
reference  or  arbitration,  and  by  the  written  award  of  the  arbitrators.  In  case 
any  such  controversy  is  not  so  settled  or  determined  within  three  months  from 
the  time  of  the  entry  of  the  land,  either  of  the  claimants  may  bring  a  civil 
action  against  the  adverse  claimant,  in  the  district  court  of  the  county  in 
which  the  lands  are  situated. 

a  S.  ch.  42,  §  5. 

Seo.  4103.  Evidence. —  Upon  the  trial  in  such 'action,  either  party  may 
give  in  evidence,  the  statement  mentioned  in  the  fourth  ^  section  of  this  chap- 
ter, deposited  by  the  other,  or  by  the  person  under  whom  he  claims,  with  the 
corporate  authorities,  or  judge,  "holding  the  title  to  the  lands  in  controversy 
therein;  and  the  person  who  made  the  first  claim  to  and  settlement  upon 
such  lands,  either  in  person  or  by  agent,  servant  or  tenant,  or  those  claiming 
under  him,  shall,  in  any  such  action,  be  deemed  to  have  the  right  to  sucn 
lands. 

G.  S.  ch.  42,  §  6.    1  Sec.  4038,  ante. 

Seo.  4104:.  Summons  —  Hearing  —  Appeal.—  In  case  any  controversy 
between  adverse  claimants  to  such  lands  is  not  settled  or  determined  by  agree- 
ment or  arbitration,  within  the  time  allowed  therefor  as  hereinbefore  specified, 
and  is  not  prosecuted  within  one  month  after  the  expiration  of  such  time,  if 
the  title  to  such  land  is  held  by  such  judge,  he  shall  summon  the  adverse 
claimants  to  appear  before  him,  at  a  time  and  place  mentioned  in  the  sum- 
mons, and  which  place  shall  be  within  the  county  in  which  such  lands  are  sit- 
uated, and  make  their  proof  and  allegations  in  reference  to  such  claims.  At 
the  time  and  place  of  the  return  of  such  summons,  the  judge  shall,  if  the  par- 
ties appear,  proceed  to  hear  their  proof  and  allegations,  and  shall  thereupon 
determine  in  writing  the  controversy  between  them.  Upon  such  hearing  the 
statements  of  the  parties  respectively,  deposited  with  such  judge,  as  required 
by  the  third  section ^of  this  chapter,  shall  stand  for  their  pleadings,  and  either 
party  may  use  in  evidence  the  statement  made  by  the  other,  or  by  the  person 
under  whom  he  claims.  The  evidence  of  the  witnesses  sworn  upon  such  trial 
shall  be  reduced  to  writing,  and  any  witness  who  shall,  upon  such  hearing, 
wilfully  and  knowingly  testify  falsel}'^,  shall  be  deemed  guilty  of  perjury.  Any 
such  judge,  or  any  justice  of  the  peace,  may  issue  subpoenas  to  compel  the  at- 
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tendance  of  witnesses  upon  such  hearing;  and  any  person  served  with  such 
subpoena,  and  failing  to  appear,  shall  be  deemed  guilty  of  contempt  of  the  said 
iodge,  and  raay  be  attached  to  answer  such  contempt,  and  to  testify  in  the  case. 
There  shall  be  no  postponement  in  the  hearing  of  such  case  except  for  cause. 
The  summons  issued  by  the  judge,  and  all  subpoenas  issued  in  such  cases,  shall 
be  directed  and  served  in  the  same  manner  as  in  civil  actions,  and  the  fees  of 
officers  and  witnesses  in  such  cases  shaH  be  the  same  as  for  the  like  services 
in  civil  actions  in  courts  of  record.  Either  party  in  any  such  case  may  appeal 
from  the  determination  of  such  judge  therein,  to  the  supreme  court,  in  the 
same  manner  that  a  party  may  appeal  from  a  judgment  in  a  civil  action  in  a 
district  court.  The  judge  shall  make  return  to  such  appeal,  and  such  i*eturn 
shaL.  consist  of  the  statements  standing  for  the  pleadings  in  the  case,  the  evi- 
dence, and  the  detenflination  of  the  judge  in  writing.  In  case  any  party  law- 
fu.Ly  summoned  to  appear  before  such  judge  fails  to  appear  at  the  time  and 
place  mentioned  in  the  summons,  he  shall  be  deemed  to  have  waived  and  re- 
linquished all  right,  title,  and  interest  and  estate  in  the  land  so  in  contro- 
versy, and  each  and  every  piece,  parcel  and  share  thereof,  and  shall  be  forever 
barred  the  right  of  asserlmg  or  claiming  any  right,  title,  interest  or  estate 
therein. 

G.  S.  ch.  42,  §  7.     i§4093. 

SEa  4105.  Action  by  corporate  authorities.— If  in  a  case  mentioned 
m  the  preceding  section,  the  title  to  any  such  land  is  held  bj^  the  corporate 
authorities  of  any  town,  such  corporate  authorities  may  bring  an  action  in  the 
district  court  of  the  county  in  which  the  lands  in  controversy  are  situated, 
agamst  the  adverse  claimants  thereto,  to  settle  and  determine  such  contro- 
versy. The  complaint  in  such  case  shall  be  in  the  nature  of  a  bill  of  inter- 
pleader, and  shall  set  forth  a  description  of  the  lands  thus  claimed  b}'^  adverse 
claimants,  and  the  character  and.extent  of  the  right,  interest  or  estate  therein 
claimed  by  each,  as  the  same  appears  by  the  statements  deposited  with  such 
authorities,  pursuant  to  sectionHbree  of  this  chapter,  and  shall  pray  that  the 
several  adverse  claimants  may  be  reqn  red  to  appear  in  %uch  court  and  pros- 
ecute their  claims,  or  be  forever  barred  thereof.  An}'  party  to  such  action 
who  fails  to  appear  and  answer  such  complaint,  and  thus  prosecute  bis  claim 
to  the  land  described  therem,  pursuant  to  the  summons  in  such  case  and  the 
practice  of  the  district  court,  shall  be  forever  barred  of  the  right  to  assert  any 
claim  or  title  to  such  lands  adverse  to  the  other  claimants,  elsewhere  or  in  any 
court  whatsoever.  If  the  adverse  claimants  to  the  lands  described  in  the  com- 
plaint appear,  they  shall  respectively  answer  such  complaint,  and  either  dis- 
claim any  right,  title,  interest  or  estate  in  the  land  therein  described,  or  set 
forth  the  nature,  character  and  extent  of  the  title,  interest  or  estate  which 
ihey  respectively  claim  therein. 

O.  ach.42,§8.    i§4093. 

SEa  4106.  Costs. —  The  costs  in  the  actions  mentioned  in  this  chapter,  and 
in  proceedings  before  the  judge  as  aforesaid,  shall  be  regulated  and  recover- 
able as  in  other  civil  actions. 

G.  S.  ch.  42,  §  14. 

Is  First  Judicial  District. 

Sec.  4107.  Powers  of  judge — That  Hon.  Francis  M.  Crosby,  judge  of 
the  first  judicial  district  of  the  state  of  Minnesota,  be,  and  he  hereby  is  author- 
ized and  fully  empowered  to  execute  and  discharge  withm  said  judicial  district 
&11  duties  anti  trusts  in  like  manner  and  subject  to  the  same  requirements  as 
are  required  by  the  act  entitled  ''An  act  prescribing  rules  and  regulations  for 
the  execution  of  the  iru^t  arising  under  the  act  of  congress  entitled  'An  act 
to  the  relief  of  citizens  of  towns  upon  lands  of  the  United  States  under  cer- 
VouH— 5  C5 
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tain  circumstances,' "  approved  March  third,  one  thousand  eight  hundred  and 
fifty-five,  and  the  several  acts  amendatory  thereof. 

1874,  ch,  82,  ^  1 :  "  An  act  to  annul  [amend]  an  act  entitled  *  An  act  to  annul  [amend]  an  act 
entitled  *  An  act  prescribing  rules  and  regulations  for  the  execution  of  the  trust  arising  under 
the  act  of  congress  entitled  *  An  act  for  the  relief  of  citizens  of  towns  upon  lands  of  the  United 
States  under  certain  circumstances,'  approved  March  third,  one  thousand  eight  hundred  and 

fifty-five.'  "    Approved  March  9,  1874. 

Seo.  4108.  Same  —  Legalized. —  That  all  deeds  of  lands  heretofore  made 
and  executed  by  the  said  Francis  M.  Crosby,  judge  as  aforesaid,  under  the 
trust  b}'  said  several  acts  created,  be  and  they  hereby  are  declared  to  be  as 
legal  and  valid  conveyances  of  the  lands  therein  described  as  if  executed  by 
the  original  trustee;  and  the  record  of  any  such  deeds  are  hereby  declared  to 
be  legal  and  competent  evidence  from  the  time  of  the  record  thereof,  in  like 
manner  as  the  record  of  other  deeds  are  or  may  be  by  law  made  evidenoe. 

1874,  ck  82,  §  2, 
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CHAPTER  55  (G.  S.  ch.  40). 
DEEDS,  MORTGAGES  AND  OTHER  CONVEYANCES. 

Title  1.    Conveyances  regular. 
3.    Conveyances  defective. 


Sedxans. 

41(KMl2a 
4121-4128. 
4129-4139. 
414<M146. 
4147-4149. 
4150-4153. 


CONVEYANCES  REOT7LAB. 

Conveyances,  covenants,  seal. 

Execution. 

Recording. 

Proof  of  deed& 

Discharging  mortgages. 

Railroad  lands  —  Record  of. 


SectioTU, 

CONVEYANCES  DEFEOTIVB. 

4154-4158.  Legalized. 

4159-4163.  Defective  powers  of  attorney. 

41 64-4 1 77.  Defective  acknowledgments. 

4178-4183.  Without  witnesses. 

4188-4189.  With  one  witness. 

4190-4105.  Without  seal. 


TITLE  1. 

^    CONVEYANCES  REGULAR. 

Ssa  4109.  Land  conveyed  by  deed. —  Conveyances  of  lands,  or  of  any 
estate  or  interest  therein,  may  be  made  by  deed,  executed  by  any  person  hav- 
ing aathority  to  convey  the  same,  or  by  his  attorney,  and  acknowledged  and 
recorded  in  the  registry  of  deeds  for  the  county  where  the  lands  lie,  without 
any  other  act  or  ceremony. 

G.  a  ch.  40.  §  1.  8  M.  119.  225;  6  M.  250.  The  intention  of  this  statute  was  no  doubt  to 
abolish  livery  of  seizin,  and  the  distinction  between  conveyances  at  common  law  and  convey- 
ances under  the  statute  of  uses,  so  that  whatever  be  the  frame  of  the  assurance,  if  the  language 
imparts  a  conveyance,  it  is  to  have  that  effect.  At  common  law.  things  not  ii\  possession 
passed  by  ^^hat  was  known  as  a  grant,  the  operative  words  being  *' given  and  granted.'*  Land 
on! J  passed  by  feofif ment  with  livery  of  seizin  —  delivery  of  possession.  Deeds  of  bargain  and 
snle.  leaae  and  release,  covenants  to  stand  seized  to  the  use.  and  deeds  operating  by  way  of 
covenants  to  stand  seized  to  the  use,  were  used  under  the  statute  of  uses  to  evade  livery  of 
•eizin.  2  Co.  Litt  856:  3  Bl.  Com.  815;  4  Kent.  Com.  881.  If  this  is  the  effect,  then  both 
modes  of  assurance  will  convoy  things  in  possession  and  not  in  possession,  and  a  bargain  and 
sale  will  operate  as  a  grant.  But  the  distinction  that  common-law  assurances  require  no  con- 
sideration, and  those  operating  under  statute  of  uses  did,  may  still  prevail.  Jackson  v.  Cald- 
well, 1  Cowen,  622.  Hence,  if  the  operating  words  of  the  conveyance  are  those  of  a  feoff- 
meiit  or  grant,  a  consideration  may  not  be  necessary ;  but  if  the  words  of  both  modes  are  used  — 
as  is  usual  in  bargain  and  sale  —  the  words  being  **  bargain  and  sold,  given  and  granted,'*  a 
consideration  is  necessary.     1  Cowen,  622 ;  5  Johns.  489 ;  1  Lomax,  Dig.  219. 

Sec.  4110.  By  husband  and  wife. —  A  husband  and  wife  may  convey 
any  real  estate  by  their  duly  authorized  agent  or  attorney,  and  may  by  their 
joint  deed,  convey  the  real  estate  of  the  wife  in  like  manner  as  she  might  do 
by  her  separate  deed  if  she  was  not  married,  nor  shall  the  minority  of  the 
wife  in  any  manner  affect  the  validity  of  such  deed. 

*The  wife  of  any  insane  person,  where  the  insanity  has  been  continuous  for 
the  period  of  one  year,  may  convey  by  her  separate  deed  any  real  estate 
owned  by  her,  in  like  manner  and  with  the  same  effect,  as  if  she  were  un- 
married. Provided,  that  in  all  cases  where  such  insane  person  shall  have 
been  put  under  guardianship  by  anv  court  of  competent  authorit}"^  in  this  state, 
the  order  appointing  the  guardian,  or  a  duly  certified  copy  thereof,  shall  be 
recorded  in  the  office  of  the  register  of  deeds  of  the  county,  in  which  the  real 
estate  to  be  conveyed  shall  be  situated,  and  the  guardian,  to  give  eflFect  to  the 
oooveyance,  shall  signify  his  approval  thereof  by  uniting  with  the  wife  in  the 
eieootioQ  of  the  deed.^ 
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Every  corporation  authorized  to  hold  real  estate,  may  convey  the  same  bj'^ 
an  agent  appointed  by  vote  for  that  purpose. 

G.  a  ch.  40,  ^  2,  as  amended  1869,  ch.  57;  1887,  cli.  47.  Approved  February  18th.  Araend- 
ment  of  1869  struck  out  "but  the  wife  shall  not  be  bound  by  any  covenant  ccJntained  in  such 
joint  deed  "  after  words  "  not  married."  Acts  1887  inserted  matter  between  *  *.  20  M.  531 ;  43 
k  517.     Am.  1891,  cli.  75;  1893,  ch.  70. 

Sec.  4111.  By  corporations. —  Whenever  the  corporators,  members, 
stockholders,  trustees  or  directors  of  any  corporation,  by  a  vote  or  resolution, 
appoint  an  agent  to  convey  the  real  estate  of  such  corporation,  a  copy  of  such 
vote  or  resolution,  certified  by  the  clerk  or  secretary  of  such  corporation,  may 
be  recorded  in  the  office  of  the  register  of  deeds  of  the  county  in  which  the 
real  estate  to  which  such  vote  or  resolution  relates,  is  situated.  And  sucli 
vote  or  resolution,  when  so  certified,  or  a  transcript  of  such  record  duly  certi- 
fied, may  be  used  in  evidence  in  the  same  manner  and  with  like  effect  as  a 
conveyance  recorded  in  such  county. 

G.  a  ch.  '40,  §  a    Sup.,  ch.  45,  1891. 

Sec.  41 1 2.  Quitclaim  —  Word  heirs.  —  A  deed  of  quitclaim  and  release, 
of  the  form  in  common  use,  is  sufficient  to  pass  all  the  estate  which  the  grantor 
could  convey  by  deed  of  bargain  and  sale. 

Heirs  defined. —  The  word  "heir"  or  "heirs,"  or  other  words  of  inherit- 
ance, shall  not  be  necessary  to  create  or  convey  an  estate  in  fee-simple.  Any 
conveyance  by  deed  of  land  in  this  state,  heretofore*  executed,  without  the 
word  "heir"  or  "heirs,"  or  other  words  of  inheritance  therein,  shall  be 
deemed  and  received  as  prima  facie  proof  of  an  intention  on  the  part  of  the 
parties  to  such  conveyance  to  convey  an  estate  in  fee-simple. 

G.  S.  ch.  40,  §  4,  as  amended  1875,  ch.  51  §  1.  Approved  March  2d.  Amendment  below  ♦. 
4  M.  282;  10  M.  141 ;  10  lA  26,  260;  18  M.  405;  30  M.  378;  38  M.  317.  The  efl>.^ct  is  not  to  im- 
pief^nate  a  quitclaim  with  the  power  of  a  bargain  and  sale,  bnt  to  vest  a  quitclaim  with  ]X)wer 
to  divest  the  whole  interest  quitclaimed,  because  a  bargain  and  sale  operated  under  stittute  of 
USPS  to  convey  the  freehold  as  existing  or  that  may  thereafter  come  to  the  bargainor.  2  Co. 
Litt  306;  2  Bl.  Com.  315;  4  Kent,  Com.  381 ;  2  Lomax,  Dig.  110,  180,  135.  Dispensing  with 
words  of  inheritance  is  substantially  7  Will.  IV.  and  1  Vict  ch.  26,  g^  28,  30.  abrogating  the 
common  law  that  a  conveyance  without  the  word  heirs  passed  a  life  estate  only.    6  Rand.  77. 

Sec.  4113.  Conveyance  by  tenant  for  life  or  years.—  A  conveyance 
made  by  a  tenant  for  life  or  years,  purporting  to  grant  a  greater  estate  than 
he  possessed,  or  could  lawfully  convey,  shall  not  work  a  forfeiture  of  his  estate, 
but  shall  pass  to  the  grantee  all  the  estate  which  such  tenant  could  lawfully 
convey. 

G.  S.  ch.  40,  g  5.  The  statute  of  Gloucester  covered  this  and  all  other  cases,  providing  that 
when  the  writinp:  purported  \jc\  convey  a  greater  estate  than  the  grantor  had  it  would  carry 
whatever  interest  he  had.    2  Lomax,  Dig.  246. 

Sec.  4114.  Grantor  to  make  known  incumbrances.—  In  all  convey- 
ances of  real  estate  by  deed  or  mortgage,  upon  which  any  incumbrance  exists, 
the  grantor,  whether  he  executes  the  same  in  his  own  right,  or  as  executor, 
administrator,  assignee,  trustee  or  otherwise,  by  order  of  law,  shall,  before  the 
consideration  is  paid,  by  exception  in  the  deed  or  t^therwise,  make  known  to 
the  grantee  the  existence  and  nature  of  such  prior  incumbrance,  so  far  as  he 
has  knowledge  thereof. 

G.  S.  ch.  40,  §  34.    18  M.  241;  28  M.  288;  48  M.  419. 

Sec.  4115.  Covenants  against  incumbrances.— Whoever  conveys  real 
estate  by  deed  or  mortgage  containing  a  covenant  that  it  is  free  from  all  in- 
cumbrances, when  an  incumbrance  appears  of  record  to  exist  thereon,  whether 
known  or  unknown  to  him,  shall  be  liable,  in  an  action  of  contract,  to  the 
grantee,  his  heirs,  executor,  administrator,  successors  or  assigns,  for  all  dam- 
ages sustained  in  removing  the  same. 

G.  S.  ch.  40,  g  85.    18  M.  241 ;  84  M.  383 ;  83  N.  W.  756 ;  39  IVL  34 

Sec  4110.  No  implied  covenants  —  Adversely  held. —  No  covenant 
shall  be  implied  in  any  conveyance  or  mortgage  of  real  estate,  whether  such 
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conveyance  contains  special  covenants  or  not.  Nor  shall  any  grant  or  convey- 
ance of  lands,  or  interest  therein,  be  void,  for  the  reason  that,  at  the  time  of 
the  execution  thereof,  such  land  was  in  the  actual  possession  of  another  claim- 
ing adversely. 

G.  &  ch.  40,  §  e.  34  M.  121 ;  31  M.  589.  The  usual  covenauts  are:  That  grantor  lawfully 
^zed;  that  he  has  good  right  to  convey;  that  land  is  free  from  incumbrances;  that  fijran  tee 
bbaU  quietly  enjoy;  that  grantor  will  warrant  and  defend  the  title  against  all  lawful  claims. 
4  Kent,  Com.  459;  2  Loniax,  Dig.  343.  The  fii-st  three  are  personal  covenants  and  do  not  run 
with  the  land,  nor  pass  to  assignee ;  the  other  two  are  real  covenants  and  run  with  the  land, 
descend  to  heirs  and  pass  to  assignees.  4  Kent.  Com.  459.  The  provision  that  conveyance  of 
laud  adversely  held  is  not  void  does  not  cover  the  covenant  of  warranty  and  quiet  possession, 
bei:ause  these  can  be  broken  only  by  eviction  or  ouster  by  title  paramount  and  do  not  take 
effect  when  possession  does  not  pass.  21  Wend.  120;  2  Barb.  300;  6  Barb.  165.  28  M.  289;  31 
M.  539;  34  M.  121;  42  M- 93. 

Sec.  4117.  Seal. —  A  scroll  or  device,  used  as  a  seal  uppn  any  deed  or  con- 
veyance or  other  instrument  whatever,  whether  intended  to  be  recorded  or  not, 
shall  have  the  same  force  and  effect  as  a  seal  attached  thereto,  or  impressed 
thereon ;  but  this  section  shall  not  be  construed  to  apply  to  official  seals. 

G.  &  ch.  40,  §  31. 

Sbc.  4118.  Purchaser  defined.— The  term  "  purchaser,"  as  used  in  this 
chapter,  shall  be  construed  to  embrace  every  person  to  whom  any  estate  or 
interest  in  real  estate  is  conveyed  for  a  valuable  consideration;  and  also  every 
assignee  of  a  mortgage,  or  lease,  or  other  conditional  estate. 

G.  S.  ch.  40,  §  25. 

Sec.  4119.  Conveyance  defined. —  The  term  "conveyance,"  as  used  in 
this  chapter,  shall  be  construed  to  embrace  every  instrument  in  writing  by 
which  any  estate  or  interest  in  real  estate  is  created,  aliened,  mortgaged  or 
assigned,  or  by  which  the  title  to  any  real  estate  may  be  affected  in  law  or 
equity,  except  wills,  leases  for  a  terra  not  exceeding  three  years,  and  exec- 
utory contracts  for  the  sale  or  purchase  of  lands. 

G.  &  ch.  40,  §  26.  8  M.  119;  6  M.  89.  250;  8  M.  524;  10  M.  50;  15  M.  59;  22  M.  532;  37  M. 
G3.  The  common-law  conveyances  were  feoffment  and  grant.  Under  statute  of  uses  tliese 
were  bargain  and  sale,  lease  and  release,  and  covenant  to  stand  seized.  2  Co.  Litt.  356;  2 
BL  Com.  315;  4  Kent,  Com.  381.  This  statute,  section  4109,  converts  these  assurances  into  a 
deed,  and  above  section  enlarges  this  provision. 

SEa  4120.  Same  —  Exception — The  preceding  section  shall  not  be  con- 
strued to  extend  to  a  letter  of  attorney,  or  other  instrument  containing  a 
power  to  convey  lands  as  agent  or  attorney  for  the  owner  of  such  lands; 
but  every  such  letter  or  instrument,  and  every  executory  contract  for  the  sale 
or  purchase  of  lands,  when  acknowledged  or  proved  in  the  manner  prescribed 
in  this  chapter,  may  be  recorded  in  the  registry  of  deeds  of  any  county  in 
which  the  lands  to  which  such  power  or  contract  relates  may  be  situated; 
and  when  so  acknowledged  or  proved,  and  the  record  thereof,  when  re- 
corded, or  a  transcript  of  such  record  duly  certified,  may  be  read  in  evidence 
in  the  same  manner,  and  with  the  like  effect,  as  a  conveyance  recorded  in  such 
county. 

G.  a  ch.  40,  §  27. 

Execution. 

Ssa  4121.  Witnesses  —  Acknowledgment.—  Deeds  of  land  or  any  in- 
terest in  lands,  within  this  state,  shall  be  executed  in  the  presence  of  two 
witnesses,  who  shall  subscribe  their  names  to  the  same  as  such,  and  may  be 
acknowledged  by  the  person  or  persons  executing  the  same,  before  *any  of 
the  following  officers: 

First — If  acknowledged  within  this  state,  any  officer  authorized  by  the  laws 
of  this  state  to  take  acknowledgments  therein. 

Second  —  If  acknowledged  out  of  this  state,  and  within  the  United  States, 
the  chief-justice  and  associate  justices  of  the  supreme  court  of  the  United 
States,  Judges  of  the  district  courts  of  the  United  States,  the  judges  or  jus- 
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tices  of  the  supreme,  superior,  circuit,  or  other  court  of  record  of  any  state, 
territory  or  district  within  the  United  States;  the  clerks  of  the  several  courts 
above  mentioned;  and  notaries  public,  justices  of  the  peace,  and  commission- 
ers appointed  by  the  governor  of  this  state  for  such  purpose;  but  no  acknowl- 
edgments taken  by  any  such  officer  shall  be  valid,  unless  taken  within  some 
place  or  territory  for  which  he  ehall  have  been  elected  or  appointed  to  such 
office,  or  to  which  the  jurisdiction  of  the  court  to  which  he  belongs  shall  ex- 
tend. 

Q.  S.  ch.  40,  §  7,  as  ameoded  1868,  ch.  61.  Amendment  strack  out  after  •  "any  officer  au- 
thorized to  take  acknowledgments,  who  shaU  indorse  thereon  a  certificate  of  the  acknowledg- 
ment thereof,  and  the  true  date  of  making  the  same,  under  his  hand,"  and  inserted  matter 
below  ♦.    6  M.  323;  6  M.  177.  220,  292;  8  M.  5:i4;  12  M.  255. 

Sec.  4122.  Certiflcate  of  acknowledgment.— Any  officer  taking  the 
acknowledgment  of  a  deed,  as  provided  in  the  preceding  section,  shall  endorse 
upon  or  append  to  such  deed  a  certificate  of  such  acknowledgment  thereof, 
and  the  true  date  of  such  acknowledgment,  and  shall  date  and  sign  such  cer- 
tificate. 

G.  S.  ch.  40,  §  8.  as  amended  1868,  ch.  61,  ^^  3.  Before  amendment  this  section  provided 
that  deed  executed  in  any  other  state,  territory  or  district  might  be  acknowledged  before  any 
officer  authorized  by  the  laws  of  such  place  to  take  acknowledgments,  or  by  commissioner  ap- 
pointed by  governor  of  this  state. 

Seo.  4123.  In  other  states. —  In  the  cases  provided  for  in  the  second  sub- 
division of  section^seven  of  this  chapter,  unless  the  acknowledgment  is  taken 
before  a  commissioner  appointed  by  the  governor  of  this  state  for  that  purpose, 
or  before  a  notfiry  public,  or  before  a  clerk  of  a  court,  or  some  other  officer 
having  a  seal  of  office,  and  the  certificate  of  acknowledgment  upon  such  deed, 
with  the  seal  of  office  of  such  officer  affixed  therc^to,  there  shall  also  be  attached 
or  appended  to  or  endorsed  upon  such  deed  a  certificate  of  the  clerk,  or  other 
proper  certifying  officer,  of  a  court  of  record  of  the  county,  district  or  place 
within  which  such  acknowledgment  was  taken,  under  the  seal  of  his  office, 
that  the  person  whose  name  is  subscribed  to  the  certificate  of  acknowledgment 
was,  at  the  date  thereof,  such  officer  as  he  is  thei*ein  represented  to  be,  that 
he  is  acquainted  with  the  handwriting  of  such  person,  and  that  he  verily  be- 
lieves the  signature  subscribed  to  the  certificate  of  acknowledgment  to  be 
genuine:  provided^  that  the  certificate  of  the  secretary  of  any  state  or  terri- 
tory, or  his  deputy,  under  the  seal  of  such  slate  or  territory,  attached  or  ap- 
pended to  or  endorsed  upon  such  deed,  to  the  effect  that  any  justice  of  the 
peace  before  whom  the  acknowledgment  purports  to  have  been  taken,  held,  at 
the  date  of  such  acknowledgment,  his  office  by  appomtment  of  the  governor 
of  such  state  or  territory,  shall  be  a  sufficient  authentication.  All  acknowl- 
edgments heretofore  taken  and  authenticated  as  herein  provided  shall  be 
deemed  valid  and  sufficiently  authenticated. 

G.  a  oh.  40,  §  9,  as  amended  1868,  ch.  61,  §  3;  1869,  ch.  65,  §  1.    i  §  4121. 

Seo.  4124.  In  fdreign  countries. —  If  such  deed  is  executed  in  any  foreign 
country,  it  may  be  executed  according  to  the  laws  of  such  country,  and  ac- 
knowledged before  any  notar}*^  public  therein,  or  before  any  minister  pleni- 
potentiary, minister  extraordmary,  minister  resident,  charge  d'atfairs,  com- 
missioner or  consul  of  the  United  States,  appointed  to  reside  therein;  which 
acknowledgment  shall  be  certified  thereon  by  the  officer  takin<^  the  same, 
under  his  hand;  and  if  taken  before  a  notary  public,  his  seal  of  office  shall  be 
affixed  to  such  certificate:  /^nwrf^r/,  that  any  such  deed,  duly  signed  and  sealed, 
with  two  witnesses,  and  acknowledged  as  aforesaid,  shall  be  deemed  good  and 
sufficient,  whether  in  accordance  with  the  laws  of  such  foreign  country  or  not: 
and  provided  furthti\  that  any  deed  of  land  m  this  state,  executed  and  ac- 
knowledged in  any  foreign  country^  which  shall  have  endorsed  thereon,  or 
attached  thereto,  a  certificate  of  any  minister  resident,  charge  d'affairs  or 
consul  of  the  United  States,  appointed  to  reside  therein,  that  such  deed  is  ex- 
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ecQted  and  acknowledged  according  to  the  laws  of  such  country,  shall  be 
entitled  to  recover  in  the  county  in  which  such  land  is  situated. 

G.  a  ch.  40,  §  10,  as  amended  1868  ch.  64,  §  1;  1875,  ch.  52,  §  1.  Amendment  1868  added 
first  proviso,  and  acts  1875  the  second  proviso.    45  M.  260.  ^ 

Sec.  4125.  Refusal  to  acknowledge. — If  any  grantor  residing  in  this 
state  refuses  to  acknowledge  his  deed,  the  grantee,  or  any  person  claiming 
under  him,  may  apply  to  any  justice  of  the  peace  in  the  county  where  the 
land  lies,  or  where  the  grantor  or  any  subscribing  witness  to  the  deed  resides, 
who  shall  thereupon  issue  a  summons  to  the  grantor  to  appear  at  a  certain 
time  and  place  before  the  said  justice,  to  hear  the  testimony  of  the  subscrib- 
ing witnesses  to  the  deed;  and  the  said  summons,  with  a  copy  of  the  deed  an- 
nexed, shall  be  served  at  least  seven  days  before  the  time  therein  assigned  for 
proving  the  deed. 

G.  a  ch.  40.  §  18.     • 

Sec.  4126.  Same— Proceedings  to  compel.— At  the  time  mentioned 
in  such  summons,  or  at  any  time  to  which  the  hearing  may  be  adjourned,  the 
due  execution  of  the  deed  may  be  proved  by  the  testimony  of  one  or  more  of 
the  subscribing  witnesses;  and  if  proved  to  the  satisfaction  of  the  justice,  he 
shall  certify  the  same  thereon ;  and  in  such  certificate  he  shall  note  the  presence 
or  absence  of  the  grantor,  as  the  fact  may  be. 

G.  a  ch.  40,  §  14.  ^ 

Sec.  4127.  Same  —  Filing  copy. —  Any  person  interested  in  a  deed  that 
is  not  acknowledged,  may  at  any  time,  before  or  during  such  application  to  a 
court  of  record,  or  such  proceedings  before  a  justice,  tile  in  the  office  of  the 
register  of  deeds  of  the  county  wnere  the  lands  are  situated,  a  copy  of  the 
d^,  compared  with  the  original  by  the  register,  which  shall,  for  the  space 
of  thirty  days  thereafter,  in  case  of  proceedings  before  a  justice,  and  in  case 
of  proceedings  before  a  court  of  record,  for  the  space  of  ten  days  after  the 
first  day  of  the  next  term  of  such  court,  have  the  same  effect  as  the  record- 
ing of  the  deed,  if  such  deed  shall,  within  that  time,  be  duly  proved  and  re- 
corded. 

G.  S.  ch.  40,  §  18. 

Sec.  4128.  Same  —  Effect  of. —  If ,  at  the  expiration  of  the  time  men- 
tioned in  the  preceding  section  for  that  purpose,  such  proceedings  for  prov- 
ing the  execution  of  the  deed  are  pending  before  a  justice  of  the  peace,  the 
effect  of  tiling  such  copy  shall  continue  until  the  expiration  of  seven  davs 
after  the  termination  of  the  proceedings,  if  such  deed  within  that  time  is  duly 
proved  and  recorded. 

G.  &  ch.  40,  §  19. 

Eeooeding. 

Sec.  4129.  Requisites  for. —  To  entitle  any  conveyance,  mortgage,  power 
of  attorney,  or  other  instrument  affecting  real  estate*  within  this  state,  to  be 
recorded,  it  shall  be  executed  and  acknowledged  by  the  party  executing  the 
same,  as  r^uired  by  law. 

G.  S.  ch.  40,  §82.    611  823;  6  M.  80. 

SBa  4130.  Certificate. —  A  certificate  of  the  acknowledgment  of  any 
deed,  or  of  the  proof  of  the  execution  thereof  before  a  court  of  record,  or  jus- 
tice of  the  peace,  signed  by  the  clerk  of  such  court,  or  by  the  justice  belore 
whom  the  same  was  taken,  as  provided  in  this  chapter,  and  in  the  cases  where 
the  same  is  necessary,  the  certificate  required  by  the  ninth  section ^of  this 
chapter,  shall  entitle  such  deed,  with  the  certilicate  aforesaid,  to  be  recorded 
in  tiie  office  of  the  register  of  deeds  of  the  county  where  the  lands  lie. 

a-ach.40,  §20.      *§4I«8^ 
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Sec.  4131.  Recording  —  Effect. —  Every  conveyance  by  deed,  mortorage, 
or  otherwise,  of  real  estate  within  this  state,  shall  be  recorded  in  the  office  of 
the  register  of  deeds  of  the  county  where  such  real  estate  is  situated;  and 
every  such  conveyance  not  so  recorded  shall  be  void,  as  against  any  subse- 
quent purchaser  in  good  faith,  and  for  a  valuable  consideration,  of  the  same 
real  estate,  or  any  part  [portion]  thereof,  whose  conveyance,  whether  in  the 
form  of  a  warranty  deed,  or  deed  of  bargain  and  sale,  deed  of  quitclaim  and 
release,  of  the  form  in  common  use,  or  otherwise,  is  first  duly  recorded:  or  as 
against  any  attachment  levied  thereon,  or  any  judgment  lawfully  obtained,  at 
the  suit  of  any  party,  against  the  person  in  whose  name  the  title  to  such  land 
appears  of  record,  prior  to  the  recording  of  such  conveyance.  Every  convey- 
ance aforesaid  heretofore  executed,  and  not  so  recorded,  and  which  shall  not 
be  so  recorded  within  three  months  from  the  passage  of  this  act,  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith,  and  for  a  valuable  consid- 
eration, of  the  same  real  estate,  or  any  portion  thereof,  claiming  under  or 
through  a  deed  of  quitclaim  and  release,  of  the  form  in  common  use,  hereto- 
fore so  recorded,  or  which  may  be  recorded  before  such  prior  conveyance. 
The  fact  that  such  first-recorded  conveyance  of  such  subsequent  purchaser  for 
a  valuable  consideration  is  in  the  form,  or  contains  the  terms,  of  a  deed  of 
quitclaim  and  release  aforesaid,  shall  not  afiFect  the  question  of  good  faith  of 
such  subsequent  purchaser,  or  be  of  itself  notice  [to  him]  of  any  unrecorded 
conveyance  gf  the  same  real  estate,  or  any  part  thereof:  provided^  however, 
that  all  deeds,  mortgages,  and  other  instruments  affecting  real  estate  situate 
in  any  unorganized  county,  may  be  recorded  in  the  county  to  which  such  un- 
organized county  is  attached  for  judicial  purposes;  and  records  of  such  instru- 
ments which  have  Lain  or  shall  be  so  made,  shall  have  the  same  effect  as  if 
recorded  in  the  county  where  the  premises  are  situate. 

a  &  ch.  40,  S  21,  08  amended  1870,  ch.  56;  1875,  ch.  51,  §  %  Approved  March  2,  1875. 
2  M.  264;  3  M.  353;  7  M.  506;  8  M.  34;  10  M.  50;  18  M.  405:  20  M.  453;  22  M.  532:  27  M.  398; 
28  M.  411 ;  29  M.  324;  30  M.  271 ;  31  M.  68;  33  M.  27,  279;  84  M.  294;  86  M.  314;  37  M.  57;  88 
M.  317;  46  M.  311 ;  40  M.  132;  43  M  541;  39  M.  422. 

Sec.  4132.     Notice. —  The  record,  as  herein  provided,  of  any  instrument, 
properly  recorded,  shall  be  taken  and  deemed  notice  to  parties. 
G.  S.  ch.  40,  §  2a    17  M.  485;  22  M.  287;  89  M.  420. 

Sec.  4133.  Not  notice  to  mortgagor,  when.—  The  recording  of  an 
assignment  of  a  mortgage  shall  not,  in  itself,  be  deenied  notice  of  such  assign- 
ment to  the  mortgagor,  his  heirs  or  personal  representatives,  so  as  to  invali- 
date any  payment  made  by  them,  or  either  of  them,  to  the  mortgagee. 

G.  a  ch.  40.  §  24.    7  M.  176;  29  M.  179. 

Seo.  4134.  Recording  copies. —  A  certified  copy  of  the  record  of  any 
conveyance  or  other  instrument,  authorized  by  law  to  be  recorded  in  the  office 
of  the  register  of  deeds  in  anv  county,  or  in  the  office  of  the  secretary  of  state, 
certified  by  the  proper  custodian  of  such  record  to  be  a  true  copy  thereof,  may 
be  recorded  in  any  county  in  this  state,  with  the  same  force  and  effect  that 
the  original  conveyance  or  instrument  would  have,  if  so  recorded. 

G.  S.  ch.  40.  §  83,  as  amended  1868,  ch.  63.  Amendment  inserted  **or  in  the  office  of  the 
eecretary  of  stata"    Am.  1891,  ch.  74. 

Sec.  4135.  Same. —  That  in  every  case  where  a  deed  or  conveynnce  of  real 
estate  appears  of  record  in  the  office  of  the  register  of  deeds  of  any  county  in 
the  territory  or  the  state  of  Minnesota,  other  than  the  county  in  which  lands 
described  in  or  affected  by  said  instrument  were  situated  at  the  time  such  in- 
strument was  recorded,  a  copy  of  such  record,  certified  by  the  register  of  deeds 
in  whose  office  the  same  appears,  may  be  recorded  in  the  office  of  the  register 
of  deeds  for  the  county  in  which  any  such  land  is  situated,  and  the  record  of 
such  certified  copy  so  made,  from  the  time  the  same  is  so  filed  for  record, 
shall  have  the  same  force  and  effect  as  evidence  and  notice  as  the  record  of 
an  original  deed  or  conveyance;  and  a  certified  copy  of  such  record  so  made 
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may  be  received  in  evidence  with  the  same  force  and  effect  as  a  certified  copy 
of  the  record  of  an  original  deed  or  conveyance.  Provided^  that  the  provis- 
ions of  this  act  shall  not  apply  to  or  affect  any  action  now  pending,  nor  to 
any  action  hereafter  brought  involving  the  same  issues  and  property,  or  any 
part  thereof,  which  are  involved  in  any  action  now  pending. 

1889.  ch.  59:  **  An  act  authorizing  and  declaring  the  effect  of  the  record  of  certified  copies 
of  deeds  aod  conveyances  in  certain  cases."    Approved  March  15,  1889. 

Sec.  4136.  Unrecorded  defeasance.— When  a  deed  purports  to  be  an 
absolute  conveyance  in  terms,  but  is  made  or  intended  to  be  made  defeasible 
by  force  of  a  deed  of  deieasance,  or  other  instrument  for  that  purpose,  the 
original  conveyance  shall  not  be  thereby  defeated  or  affected,  as  against  any 
person  other  than  the  maker  of  the  defeasance,  or  his  heirs  or  devisees,  or 
persons  having  actual  notice  thereof,  unless  the  instrument  of  defeasance  is 
recorded  in  the  registry  of  deeds  of  the  county  where  the  lands  lie. 

G.  S.  ch.  40,  §  23.    23  M.  137;  84  M.  549;  45  M.  120. 

SEa  4137.  Revocation  of  power  of  attorne3S|— No  4etter  of  attorney 
or  other  instrument  so  recorded  shall  be  deemed  to  oe  revoked  by  any  act  of 
the  party  by  whom  it  was  executed,  unless  the  instrument  containing  such 
revocation  is  also  recorded  in  the  same  otBce  in  which  the  instrument  contain- 
ing the  power  was  recorded. 

G.  S.  ch.  40,  §  29. 

Sec.  4138.  Deeds  of  pews. —  Deeds  of  pews  and  slips  in  any  church  may 
be  recorded  by  the  register  of  deeds  of  the  county  in  which  such  church  is 
situated,  or  by  the  clerk  of  the  society  or  proprietors,  if  incorporated  or  legally 
organized;  and  such  clerk  shall  receive  the  same  fees  as  the  register  of  deeds 
is  entitled  to  for  similar  services. 

G.  S.  ch.  40.  §  22. 

SEa  4139.  Records  of  new  county. —  When  a  new  county  is  organized, 
in  whole  or  in  partf  from  an  organized  county,  or  from  territory  attached  to 
soch  organized  county  for  judicial  purposes,  all  the  records  of  deeds  or  other 
instruments  relating  to  real  estate  in  such  new  county  may  be  transcribed  into 
the  proper  books  by  the  register  of  deeds  of  such  new  county;  which  records, 
80  transcribed,  shall  have  the  same  effect,  in  all  respects,  as  origmal  records; 
and  the  register  shall  be  paid,  for  transcribing  the  same,  such  sum  as  the 
board  of  commissioners  of  his  county  may  deem  just  and  reasonable. 

G.  a  ch.  40,  §  30.    41  N.  W.  656 ;  40  M.  133,  136. 

Proof  of  Deeds. 

Sfla  4140.  When  not  acknowledged. —  When  any  grantor  dies,  departs 
from,  or  resides  out  of  this  state,  not  having  acknowledged  his  deed,  the  exe- 
cution thereof  may  be  proved  by  any  competent  witness  thereto,  before  any 
court  of  record  in  this  state. 

G.  S.  cfa.*40,  §11. 

Sec.  4141.  When  subscribing  witnesses  dead  or  absent.—  If  all  the 
subscribing  witnesses  to  such  deed  are  also  dead,  or  out  of  this  slate,  the  same 
may  be  proved  before  any  court  of  record  in  this  state,  by  proving  the  hand- 
writing of  the  grantor,  and  of  any  subscribing  witness  thereto. 

O.  a  cfa.  40,  g  12. 

Sec.  4142.  Same. —  If  any  grantor  residing  in  this  state  refuses  to  ac- 
knowledge his  deed,  and  the  subscribing  witnesses  thereto  are  all  dead,  or  out 
of  the  state,  it  may  be  proved  before  any  court  of  record  in  this  state,  by 
proving  the  handwriting  of  the  grantor,  or  of  any  subscribing  witness,  the 
said  court  first  summoning  the  grantor  for  the  purpose,  in  the  manner  before 
provided  in  this  chapter. 

a  a  cb.  40,  §  15. 
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Sec.  4143.  Witnesses  may  be  subpoBnaed.—  The  court  or  justice  be- 
fore wbom  any  deed  is  presented  to  be  proved,  as  provided  in  the  preceding 
sections,  may  issue  subpoenas  to  the  subscribing  witnesses,  or  others,  as  the 
case  may  require,  to  appear  and  testify  touching  the  execution  of  such  deed, 
which  subpoenas  may  be  served  in  any  part  of  this  state. 

G.  S.  ch.  40,  §  16. 

Sec  4144.  Disobeying  subpoena. — Every  person  who,  being  served  with 
such  subpoena,  without  reasonable  cause  refuses  or  neglects  to  appear,  or,  ap- 

f)earing,  refuses  to  answer  on  oath  touching  the  matter  aforesaid,  shall  be 
iable  to  the  injured  party  in  the  sum  of  one  hundred  dollars,  and  for  such 
further  damages  as  such  party  may  sustain  thereby;  and  may  also  be  com- 
mitted to  prison,  as  for  a  contempt,  by  the  court  or  justice  who  issued  such 
subpoena,  there  to  remain  until  he  submits  to  answer  upon  oath  as  aforesaid. 

G.  S.  ch.  40,  §  17. 

Sec.  4145.  Record  of  deeds  —  Evidence.— That  in  all  cases  where 
deeds  or  other  conveyances  of  real  estate  within  this  state,  or  letters  of  at- 
torney authorizing  the  same,  have  heretofore  been  actually  recorded  in  the 
office  of  the  register  of  deeds  for  the  county  where  the  real  estate  thereby 
affected  was  at  the  time  of  the  making  of  such  records,  or  is  situate,  whether 
such  deeds,  conveyances  and  letters  of  attorney  were  duly  and  properly  ad- 
mitted to  record  or  otherwise,  all  such  records  may  nevertheless  be  read  in 
evidence  in  any  court  within  this  state,  and  shall  be  received  as  prima  facie 
evidence  of  the  contents  of  the  original  instruments  of  which  they  purport  to 
be  the  records, ''*' and  all  such  records  shall,  in  all  respects  have  the  same  force 
and  effect  as  they  would  have  if  such  original  instruments  at  the  time  they 
were  so  recorded  had  been  legally  entitled  to  record.* 

Certified  copies. —  That  duly  authenticated  copies  of  aforesaid  record 

may  be  read  in  evidence  in  tiny  court  within  this  state,  with  the  same  effect 

as  the  records  themselves  aforesaid. 

1878,  cb.  57,  and  1866,  ch.  28.  22  M.  187.  An  act  relating  to  the  redords  in  the  offices  of  the 
register  of  deeds.    Both  acts  the  same,  except  matter  between  *  *,  which  was  not  in  acts  1866. 

Sec.  4146.  Affidavit  —  Evidence. —  That  in  all  cases  of  sales  of  real 
property  heretofore  made  in*  pursuance  of  the -decree  of  any  court  having^ 
jurisdiction  in  the  premises,  or  under  execution,  or  upon  foreclosure  of  mort- 
gage, when  affidavits  of  publication  of  the  notices  in  such  cases  required  by 
law,  or  affidavits  of  sale  pursuant  to  any  such  notice  of  foreclosure,  snail  have 
been  heretofore  recorded  in  the  office  of  the  register  of  deeds  of  the  county 
wherein  such  real  property  is  situated,  or  shall  hereafter  be  so  recorded  within 
one  year  after  this  act  shall  have  become  a  law,  such  affidavits  or  duly  certi- 
fied copies  thereof,  shall  be  received  in  evidence  in  the  same  manner  and  with 
the  same  effect  as  if  the  same  had  been  filed  or  recorded  in  such  office  within 
the  time  by  law  prescribed  as  the  time  of  making  of  such  sales. 

1873,  ch.  63 :  '*  An  act  legalizing  the  recording  of  affidavits  in  certain  cases  and  making 
them  evidence."    Approved  March  10,  1873. 

DiSOHAEGINO  MOBTOAGES. 

Sji:o.  414:7.  Record. —  Mortgages  may  be  discharged  by  an  entry  in  the 
margin  of  the  record  thereof,  signed  by  the  mortgagee,  or  his  executor,  ad- 
ministrator or  assignee,  acknowledging  the  satisfaction  of  the  mortgage;  and 
such  entry  shall  have  the  same  effect  as  a  deed  of  release,  duly  acknowledged 
and  recorded.  They  may  also  be  discharged  upon  the  record  thereof  by  the 
register  of  deeds,  whenever  there  shall  be  presented  to  him  a  certificate,  signed 
by  the  mortgagee  or  grantee,  his  personal  representatives  or  assigns,  executed 
and  acknowledged  as  hereinbefore  prescribed,  specifying  that  such  mortgage 
has  been  paid,  or  otherwise  satisfied  or  discharged.  Every  such  certificate, 
and  the  proof  and  acknowledgment  thereof,  shall  be  recorded  at  full  length, 
and  a  reference  made  to  the  book  and  page  containing  such  record,  in  the 
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minute  of  the  flischarge  of  such  mortsrago  made  upon  the  record  thereof;  and 
&ii(i  register  shall  indorse  upon  such  certiGcate  the  time  and  place  of  record- 
in;:  the  same. 

G.  a  ch.  40,  §  36.    27  M.  898; 44  M.  89. 

Sec.  4148.  HefUBal  Of  mortgagee. —  If  any  mortgagee,  or  his  personal 
representative  or  assienee,  after  a  full  performance  of  the  conditions  of  the 
mortgage,  shall,  for  the  space  of  ten  days  after  being  thereto  requested,  and 
afier  tender  of  his  reasonable  charges,  refuse  or  neglect  to  discharge  the  same, 
as  provided  in  this  chapter,  or  to  execute  and  acknowledge  a  certificate  of 
discharge,  or  release  thereof,  he  shall  be  liable  to  the  mortgagor,  his  heirs, 
crantee  or  assigns,  for  all  actual  damages  occasioned  by  such  neglect  or  re- 
fusal, to  be  recovered  in  a  civil  action;  and  such  mortgagor,  his  heirs, grantee 
or  assigns,  may  in  such  action  unite  with  such  claim  for  damages  a  claim  for 
satisfaction  and  release  of  such  mortgage.  And  if,  upon  the  trial  of  such 
action,  it  ap|>ears  that  the  conditions  of  such  mortgage  have  been  fully  per- 
formed as  aforesaid,  then  the  court  shall,  by  its  decree  and  judgment,  release 
and  satisfy  such  mortgage;  and  a  certified  copy  of  such  decree  shall  be  filed 
in  the  office  of  the  register  of  deeds  where  such  mortgage  is  recorded;  and 
thereupon  such  decree  shall  operate  as  a  full  and  complete  discharge  of  such 
mortgage.  If  the  mortgagee,  his  personal  representatives  or  assignee,  is  a 
non-resident  of  this  state,  such  action  may  be  maintained  against  him,  at  the 
expiration  of  sixty  days  after  the  conditions  of  said  mortgage  have  been  fully 
performed,  without  any  previous  request  or  demand  to  satisfy  such  mortgage. 

1873,  ch.  50:  "  An  act  to  amend  chapter  40  of  General  Statutes,  concerning  deeds,  mortgages 
and  other  conTeyancea*'    Approved  February  27,  1873.  by  adding  this  section.    88  N.  W.  756. 

Sec.  4149.  Same  — When  mortgage  foreclosed.— In  all  cases  where 
an  action  has  been  or  may  be  hereafter  brought,  and  the  mortgage  which  is 
sought  therein  to  have  declared  satisfied  and  discharged  of  record  has  been 
foreclosed  prior  to  \he  final  determination  thereof,  the  mortgagor,  his  heirs, 
representatives  or  assigns,  may,  before  the  time  of  redemption  expires,  for  the 
purpose  of  saving  his  right  of  redemption,  in  case  he  should  fail  in  such  action, 
deposit  with  the  sheriff  of  the  proper  county  the  amount  for  which  the  mort- 
gaged premises  were  sold,  together  with  lawful  interest  thereon  to  the  time  of 
such  deposit.  In  making  such  deposit  with  the  sheriff,  said  mortgagor,  his 
heirs,  representatives  or  assigns,  shall  notify  said  sheritf  in  writing  that  he 
claims  said  mortgage  to  be  satisfied,  and  is  entitled  to  ha?e  the  same  discharged 
of  record,  and  that  he  has  commenced  an  action  to  have  the  same  declared 
satisfied  and  discharged  of  record,  and  that  said  sheritf  is  to  hold  and  retain 
said  money  as  hereinafter  provided;  and  he  shall  also  execute  a  bond  or  under- 
taking to  the  purchaser  at  such  mortgage  sale,  with  one  or  more  sureties,  and 
in  such  reasonable  sum  as  the  sheriff  may  fix,  conditioned  that  he  will  pay  all 
interest  that  may  accrue  and  become  due  to  said  purchaser,  in  case  such  action 
shall  fail,  and  deposit  said  bond  with  said  sheriff;  and  thereupon  said  sheriff 
shall  hold  and  retain  such  redemption  money  and  bond  until  the  final  deter- 
mination of  such  action,  and  such  deposit  shall  be  deemed  and  held  to  be,  and 
is,  a  redemption  from  such  foreclosure.  If,  upon  the  final  determination  of 
such  action,  the  plaintiff  fails  to  have  said  mortgage  declared  satisfied,  in 
whole  or  in  part,  such  sheriff  shall  pay  over  said  money  so  deposited  with 
him,  or  so  much  thereof  as  he  may  have  been  adjudged  to  be  entitled  to,  and 
deliver  said  bond  to  the  mortgagee,  or  his  representatives  or  assigns,  who  may 
be  entitle  to  the  same;  but  if  the  mortgagor  or  either  of  them  shall  in  such 
action  have  succeeded,  in  whole  or  in  part,  the  said  sheriff  shall  repay  said 
redemption  money,  or  so  much  thereof  as  the  purchaser  or  mortgagee  is  not 
entitled  to,  to  said  mortgagor  or  either  of  them,  who  may  be  entitled  to  the 
same,  with  said  bond.  The  remedy  herein  provided  for  shall  be  deemed  to  be 
camolative,  and  in  addition  to  other  remedies  now  existing. 

187«,  ch.  38:  "An  act  to  amend  chapter  40  of  General  Statutes,  relating  to  deeds,  mortgages 
and  other  conveyancea"    Approved  March  1, 1876,  by  this  section.    1893,  ch.  82, 
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i  Eaileoad  Lands,  Eecord  op. 

Sec.  4150.  To  be  furnished  register  of  deeds.—  The  different  railroad 
companies  in  this  state  who  have  received  lands  from  the  state  to  aid  in  the 
construction  of  their  respective  lines  of  railroad,  shaH  cause  to  be  prepared  at 
their  own  expense,  and  transmit  to  the  register  of  deeds  of  the  various  coun- 
ties within  which  their  respective  lands  are  situated,  full  and  complete  lists, 
according  to  government  surveys,  of  the  lands  so  conveyed  to  them,  lying 
within  such  counties  respectively. 

1875,  ch.  97,  §  1 :  "  An  act  providing  for  a  registering  of  the  title  of  lands  situated  in  the 
different  counties  of  this  state  which  have  been  or  are  to  bo  conveyed  to  railroad  companies 
to  aid  in  the  construction  of  their  lines  of  railroad."    Approved  Afarch  4,  1875.     29  M.  2^. 

Sec.  4151.  Examined  by  auditor  of  state.— Such  lists,  when  so  pre- 
pared, shall  be  carefully  examined  and  compared  by  the  state  auditor  with 
the  original  lists  in  his  oflBce,  transmitted  by  the  interior  department  of  the 
general  government,  and,  when  corrected  and  revised  by  him,  shall  have  ap- 
pended thereto  his  certificate  that  the  same  is  a  full,  correct  and  accurate  list 
of  the  lands  certified  to  the  state,  and  by  the  state  conveyed  to  said  railroad 
companies  respectively,  situated  within  the  limits  of  such  county. 

1875,  ch.  97,  §2. 

Sec.  4152.  Public  record  — Evidence  of  title — Such  lists,  when  so 
prepared  by  said  companies  and  certified  by  the  said  state  auditor,  and  by 
suid  companies  transmitted  to  the  register  of  deeds  of  the  different  counties, 
sliali  be  by  such  register  kept  as  a  part  of  the  public  records  of  said  counties 
respectively,  and  shall  be  prhna  facie  evidence  of  the  title  of  such  railroad 
companies  to  the  lands  therein  described. 

1875,  ch.  97,  §  3. 

Sec  4153.  Applies  to  all  land  grants.— This  act  shall  apply  to  all 
lands  that  have  heretofore  been  conveyed  to  the  different  railroad  companies 
of  this  slate,  or  that  may  hereafter  be  conveyed  to  them,  for  the  purpose  of 
aiding  in  the  construction  of  their  different  lines  of  road. 

1875.  ch.  97,  §  4.    29  M.  285. 


TITLE  2. 

CX)NVEYANGES  DEFECTIVE. 

Legalized. 

See  1891,  ch.  43;  1898,  ch.  71. 


Seo.  4154.  By  sherifi's  successor — When  any  judicial  sale  of  real  prop- 
erty has  heretofore  been  made  by  any  sheriff  whose  term  of  office  has  expired, 
without  a  deed  to  complete  such  sale  having  been  executed  as  required  by 
law,  such  deed  may  be  executed  by  the  sheriff  of  the  county  in  which  such 
real  property  is  situated  with  the  same  force  and  effect  as  though  executed  by 
the  sheriff  making  such  sale. 

All  such  deeds  heretofore  executed  by  such  sheriff  of  the  county  in  which 
such  real  property  is  situated,  are  hereby  legalized  and  made  valid  and  shall 
have  the  same  force  and  effect  as  though  executed  by  the  sheriff  making  such 
sale. 

1873.  ch.  53,  gi5  1,  2:  "An  act  to  regulate  judicial  sales  of  real  property  heretofore  made." 
Approved  February  2rfth. 

Sec  4155.  By  probate  judge. —  That  all  conveyances  heretofore  made 
of  any  real  property  in  this  state,  or  of  any  interest  therein,  under  order  and 
direction  of  a  probate  court  having  jurisdiction  in  the  premises,  pursuant  to 
the  statute  relating  to  sales  of  lands  by  executors,  administrators  and  guard- 

76 


Digitized  by 


Google 


CONYEYANCK8   DEFECTIVB.  [SeOS.  4156-4158. 

ians^  and  all  proceedings  appearing  otherwise  substantially  good  and  regular 
in  relation  to  the  sarae,  be,  and  the  same  are,  hereby  legalized  and  confirmed, 
so  far  as  they  relate  to  any  question  of  defect  by  reason  of  no  recgrd  having 
been  kept  by  the  probate  court  of  the  letters  appointing  such  executor,  ad- 
ministrator or  guardian,  and  such  order,  license,  or  direction  shall  be  prima 
facie  evidence  that  proper  letters  have  been  duly  issued, 

1881,  Eix.  S.  ch.  56:  "An  act  to  legalize  certain  conveyances  heretofore  made  and  proceed- 
ings had  in  certain  cases  by  executors,  administrators  and  guardians.**  Approved  November 
22.  1«81. 

Sec.  4156.  Foreclosure  sales. — Every  foreclosure  sale  heretofore  made 
under  a  power  of  sale  in  the  usual  form,  contained  in  a  mortgage,  heretofore 
made  in  good  faith,  of  real  property  within  the  limits  of  this  state,  and  pre- 
viously actually  recorded  in  the  office  of  the  proper  register  of  deeds,  is,  to- 
gether with  such  record  thereof,  hereby  legalized  and  made  valid  and  effectual 
to  all  intents  and  purposes,  as  against  the  following  objections,  namely: 
First  —  That  the  mortgage  or  any  assignment  thereof  had  but  one  witness. 
Second  —  That  the  mortgage,  or  any  assignment  thereof,  was  duly  witnessed, 
but  was  recorded  as  if  it  had  but  one  witness.  Third  —  That  the  mortgage, 
or  any  assignment  thereof,  was  not  duly  sealed.     Fourth  —  That  the  mort- 

J age,  or  any  assignment  thereof,  was  duly  sealed,  but  was  recorded  as  if  not 
aly  sealed.  Fifth  —  That  the  original  certificate  of  the  acknowledgment  of 
the'mortgage  was  not  sealed  with  the  official  seal  of  the  officer  taking  such 
acknowl^gment.  Sixth  —  That  the  original  certificate  of  the  acknowledg- 
ment of  the  mortgage  was  duly  sealed,  but  it  was  recorded  as  if  not  duly 
sealed. 

Provided^  however^  that  Such  mortgage  was  in  other  respects  properly  exe- 
cuted, witnessed,  acknowledged,  delivered  and  recorded,  and  such  foreclosure 
was  in  other  respects  regular  and  according  to  the  statute  then  in  force. 

Provided^  farther,  that  this  act  ijhall  not  affect  or  prejudice  the  rights  of 
any  bona  tide  purchaser,  and  shall  not  apply  to  any  action  now  pending. 

1S89,  cb.  37 :  '*  An  act  legalizing  past  foreclosures  of  mortgages  heretofore  niade  as  against 
q>i!cified  objections  thereto.**    Approved  March  7th. 

Sec.  4157.  Same— Partnership  mortgages.—  That  all  mortgages  here- 
tofore  made  of  any  real  property  in  this  state,  or  of  any  interest  therein,  to 
any  partnership  or  firm  in  their  partnership  or  firm  name,  and  which  said 
mortgages  have  been  foreclosed  by  advertisement  pursuant  to  the  statute  re- 
lating to  foreclosing  by  advertisement  in  the  name  of  said  partnership  or  firm, 
be  and  the  same  are,  together  with  all  proceedings  had  in  such  foreclosure, 
hereby  legalized  and  confirmed,  so  far  as  relates  to  any  question  of  defect  by 
reason  of  the  mortgagees'  names  being  stated  irf  said  mortgages  by  their  part- 
nership or  firm  name,  instead  of  the  individual  names  of  the  members  of  said 
partnership  or  firm. 

1881,  ch.  140 :  "  An  act  to  legalize  certain  conveyances  heretofore  made  and  proceedings  had 
thereunder  relating  to  partnerships.**    Approved  February  isilst. 

Sko.  4158.  Evangelical  association — In  all  cases  when  deeds  or  con- 
veyances have  heretofore  been  made  of  lands  or  interests  in  lands  in  this 
state,  to  any  person  or  persons  or  to  any  ciiurch  or  congregation  or  to  the 
trustees  of  any  church  or  congregation  of  the  evangelical  association  of  North 
America  in  trust  to  be  used,  maintained,  kept  and  disposed  of  as  a  place  of 
divine  worship  or  for  the  purpose  of  residence  for  the  ministry  for  the  use  of 
the  ministry  and  membership  of  any  such  church  or  congregation  of  the 
evangelical  association  of  North  America,  such  deeds  or  conveyances  are 
hereby  declared  legal  and  valid  and  the  legal  title  or  interest  in  such  land 
ihall  be  deemed  vested  in  such  person  or  persons  and  trustees. 

Providedy  that  when  any  of  such  lands  have  been  occupied  by  any  church 
organization  of  the  evangelical  association  of  North  America  for  the  term  of 
live  (5j  years,  such  church  organization  under  whatever  name  shall  be  deemed 
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the  equitable  owner  thereof,  and  such  lands  shall  not  be  disposed  of  without 
the  consent  of  the  board  of  trustees  representing  such  church  organization. 

1880,  ob.  iH:  '*  An  Act  to  validate  certain  conveyances  heretofore  made  of  lands  in  trust  to 
be  used,  maintained,  kept  and  disposed  of  as  a  place  of  divine  worship,  for  the  use  of  the 
ministry  and  membership  or  x>f  residence  for  the  ministry  of  any  church  of  the  evangelical 
association  of  North  America.*'  Approved  April  24th.  A  similar  Ifiw  tor  M.  E.  church.  Ib87, 
oh.  169  (ante,  §  2814). 

Defeotive  Powers  op  Attorney. 

Seo.  4159.  When  blank. —  That  any  power  of  attorney  for  the  con- 
veyance  of  real  estate,  heretofore  executed  in  blank,  or  with  the  name  of  the 
grantee  of  the  power  omitted  therefrom  at  the  time  of  such  execution,  and 
delivered  to  some  person  with  intention  to  have  the  same  take  effect,  shall,  if 
afterward  ifilled  out  with  the  name  of  some  person  to  execute  such  power,  be 
deemed  to  be  and  be  as  valid  and  effectual,  for  all  purposes,  as  if  such  name 
had  been  inserted  therein  before  the  execution  thereof;  and  when  any  deed 
of  real  estate  has  heretofore  been  or  shall  hereafter  be  executed  under  or  by 
virtue  of  any  such  power,  the  person  or  persons  so  executing  such  power  of 
attorney,  and  all  persons  claiming  by,  through  or  under  him  or  them,  shall 
be  forever  barred  and  estopped  frpm  alleging  in  any  pleading,  or  proving 
upon  trial  in  any  cause  or  proceeding,  the  fact  that  such  power  was  so  exe- 
cuted in  blank. 

1876,  ch.  67,  approved  March  6th;  and  1877,  ch.  101,  approved  Fehruary  23d:  "An  act  in 
relation  to  powers  of  attorney  and  their  effect  as  evidence."  22  M.  417.  These  acts  are 
identical. 

Sec  4160.    Same — Include  conveyances All  powers  of  attorney 

and  conveyances  affecting  the  title  to  real  estate  in  this  state,  heretofore  re- 
corded in  the  office  of  any  register  of  deeds  in  this  state,  which  may  have  been 
unattested  by  witnesses  or  executed  in  blank,  or  with  the  name  of  the  grantee 
of  the  power  or  description  of  the  land  to  be  conveyed  omitted  at  the  time  of 
execution,  which  were  delivered  with  intention  to  have  the  same  take  effect, 
if  afterwards  tilled  out,  are  together  with  the  record  thereof  hereby  legalized 
and  made  as  valid  and  as  admissible  in  evidence  and  as  effectual  for  the  pur- 
poses of  notice,  as  against  the  persons  executing  the  same  and  those  claiming 
under  them,  after  the  passage  of  this  act,  as  though  the  same  had  been  duly 
attested  by  two  (2)  witnesses  and  filled  out  at  the  time  of  execution  as  required 
by  law;  but  the  provisions  hereof  shall  not  affect  pending  actions, 

18S9,  ch.  189:  '*  An  act  to  legalize  the  execution  and  record  of  conveyances  and  powers  of 
attorney  unattested  by  witnesses."    Approved  April  24th. 

Sec  4161.  In  Canada. —  That  all  powers  of  attorney  authorizing  the  con- 
veyance of  real  estate  situate  in  this  state,  or  any  interest  therein,  which  have 
been  heretofore  executed  in  Canada,  according  to  the  laws  of  that  country, 
but  without  a  seal  opposite  the  names  of  the  persons  executing  the  same  are 
hereby  legalized  and  made  valid  for  all  purposes,  and  when  a  copy  of  such 
power  of  attorney  certified  by  the  oflScer  in  whose  custody  the  original  re- 
mains of  record,  as  a  true  copy,  and  bearing  the  certificate  of  a  consular  officer 
of  the  United  States  in  said  country,  under  the  seal  of  the  consulate,  that  the 
same  is  executed  according  to  the  laws  of  said  countr}^  has  been  heretofore 
actually  recorded  in  the  office  of  the  register  of  deeds  for  the  county  where 
the  real  estate  affected  is  situated,  such  records  may  be  read  in  evidence  in 
any  court  and  shall  be  prima  facie  evidence  of  the  contents  of  the  instrument 
of  which  they  purport  to  be  records,  and  shall  have  the  same  force  and  effect 
as  though  the  origmal  thereof  was  legally  recorded,  and  as  though  such  record 
had  been  legally  made  at  the  time  the  instrument  was  actually  written  in  the 
record  book;  and  all  conveyances  heretofore  executed  under  such  powers  of 
attorney,  and  the  record  thereof  are  hereby  legalized  and  made  valid  for  all 
purposes. 

Provided,  that  nothing  contained  herein  shall  affect  the  rights  of  any  bona 
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fiie  purchaser,  without  notice,  of  any  real  estate,  prior  to  the  passage  of  this 
act. 

1887,  ch.  152:  *'  An  act  to  legalize  certain  instrnments  and  th^  record  thereof."  Approved 
March  7th. 

Sfia  4162.  With  one  witness. —  That  all  powers  of  attorney  authorizing 
the  conveyance  of  real  estate  situate  within  this  state,  or  any  interest  therein, 
which  have  been  heretofore  executed  with  only  one  witness,  are  hereby  de- 
clared as  valid  and  eflfectual  to  all  intents  and  for  all  purposes  as  if  such  pow- 
ers of  attorney  had  been  attested  by  two  witnesses,  and  all  conve3'ances  of 
said  real  estate  situated  within  this  state,  or  of  any  interest  therein,  which 
have  been  heretofore  executed  under  such  defective  powers,  and  the  records 
of  such  powers  and  conveyances,  are  hereby  declared  to  be  as  valid  and  effect- 
ual to  all  intents  and  for  all  purposes  as  if  such  powers  of  attorney  had  been 
attested  by  two  witnesses. 

1877,  ch.  115:  "An  act  to  legalize  defective  powers  of  attorney  and  tne  conveyances  exe- 
cated  thereunder  and  the  record  thereof."    Approred  Maroh  5th. 

Sec.  4163.  Where  husband  did  not  join — When  any  married  woman 
has  heretofore  executed  any  power  of  attorney  in  which  her  husband  has  not 
joined,  and  any  deed  or  mortgage  has  been  executed  under  or  in  pursuance  of 
BQch  power  of  attorney,  any  and  every  such  deed  or  mortgage  shall  be  taken, 
held  and  considered  to  be  as  valid,  legal  and  binding  to  all  intents  and  pur- 
poses as  if  the  husband  of  such  married  woman  had  joined  in  the  execution  of 
such  power  of  attorney. 

Provided^  that  no  conveyance  or  mortgage  made  under  such  power  of  at- 
torney shall  be  held  to  be  hereby  validated  or  confirmed  unless  the  husband 
of  such  married  woman  joined  in  such  conveyance  or  mortgage. 

1887,  ch.  178,  approved  March  8th;  and  1881,  Ex.  S.  ch.  79,  approved  November  2l8t:  "An 
act  to  validate  and  confirm  deeds  and  mortgages  made  by  any  married  woman,  by  her  attor- 
oej.  where  her  husband  has  not  joined  in  the  power  of  attorney  under  which  the  deed  is  exe- 
cuted.**   These  acts  are  identical. 

Defectivb  Acknowledgments. 

Sea  4164.  Certain  defects  l^alized.— That  all  deeds  or  other  convey- 
ances of  real  estate  within  this  state,  whether  such  conveyances  were  made 
within  this  state  or  in  any  other  state  or  territory  of  the  United  States,  here- 
tofore made  and  recorded  in  the  ofSce  of  the  register  of  deeds  wherein  the 
real  estate  thereby  aflfected  was  at  the  time  of  the  making  of  such  records  or 
is  situate,  whether  such  deeds  and  conveyances  were  duly  and  properly  admit- 
ted to  record  or  otherwise,  in  which  the  following  defects  of  acknowledgment 
exist,  either  in  such  conveyances  or  the  records  thereof,  viz: 

Where  the  name  of  the  county  or  state  is  omitted  in  the  certificate  of  ac- 
knowledgment. 

Where  the  certificate  of  acknowledgment  is  not  dated,  or  contains  a  date 
prior  to  the  date  of  the  conveyance  or  subsequent  to  the  date  of  the  record 
thereof. 

Where  the  grantor's  name  is  omitted  in  the  certificate  of  acknowledgment, 
and  the  name  of  the  officer  taking  the  same  is  inserted  instead. 

Or  where  the  grantor's  name  appears  in  the  certificate  in  the  place  in 
which  the  name  of  the  official  character  of  the  acknowledging  officer  should 
be  stated. 

Where  a  conveyance  is  executed  in  any  other  state  or  territory  by  husband 
and  wife,  and  the  wife's  name  alone  appears  in  the  certificate  of  acknowledg- 
ment, but  the  husband  has  signed  at  the  end  of  the  conveyance,  in  the  pres- 
ence of  one  or,  more  witnesses,  an  acknowledgment  of  the  receipt  of  the 
consideration  expressed  in  such  conveyance. 

Where  the  name  of  one  of  the  grantors  in  any  such  conveyance  is  incoiv 
Tectly  spelled  or  given  in  the  certificate  of  acknowledgment. 
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All  such  conveyances,  and  the  records  thereof,  are  hereby  legalized  and 
made  valid,  and  the  records  thereof  effectual,  to  all  intents  and  purposes, 
and  of  the  same  force,  and  effect  in  all  respects,  for  the  purpose  of  notice, 
evidence,  and  otherwise,  as  if  such  deeds  were  legally  and  properly  acknowl- 
edged in  accordance  with  the  laws  of  this  state  in  force  at  tne  time  of  the 
making  thereof. 

Provid^d^  that  nothing  herein  contained  shall  in  any  manner  affect  the  rijjht 
or  title  of  any  hoyia  fide  purchaser,  without  notice  of  such  instrument  or  rec- 
ord thereof,  for  a  valuable  consideration,  of  any  such  real  estate  prior  to  the 
passage  of  this  act;  and 

Provided  further^  that  a  purchaser  of  any  execution  or  foreclosure  sale  of 
any  lands  affected  b}'  this  bill  shall  be  considered  a  hona  fide  purchaser. 

Provided^  that  this  act  shall  not  extend  nor  apply  to  any  action  or  proceed-  • 
ing  now  pending  in  any  court  of  this  state. 

1883.  ch.  87:  **  An  act  legalizing  conveyances  of  real  estate  defectively  acknowledged,  here- 
tofore recorded  in  the  office  of  register  of  deeds  in  the  county  where  the  land  is  situated.**  Ap- 
proved March  3d. 

Sec  4165.  By  officer  whose  term  has  expired.— That  all  acknowledg- 
ments to  any  conveyances  or  other  instruments,  heretofore  taken  by  any  per- 
son previously  appointed  or  elected,  and  then  acting  as,  a  notar}*^  public  or 
other  officer  authorized  to  take  such  acknowledgments,  bo  and  the  same  are 
hereby  legalized  and  made  valid  for  all  intents  and  purposes. 

1877,  ch.  118:  **  An  act  to  legalize  the  acts  of  certain  officers  therein  named."  Approved 
February  24th. 

Sec  4166.  Same. —  That  all  acknowledgments  to  any  conveyances  or 
otiier  instruments  heretofore  taken  by  any  person  previously  appointed  or 
elected  and  then  acting  as  a  notary  public  or  other  officer  authorized  to  take 
such  acknowledgments,  be,  and  the  same  are  hereby,  legalized  and  made  ''of 
the  same  validity  as  though  the  term  of  office  of  such  officer  had  not  expired 
at  the  time  of  taking  sucb  acknowledgments;"  and  the  record  of  such  con- 
veyances or  other  instruments  is  hereby  declared  to  be  legal  and  valid,  and 
effectual  for  all  purposes:  provided^  that  the  provisions  of  this  act  shall  not 
apply  to  any  action  or  proceeding  now  pendmg  in  any  court  of  this  state. 

18S9,  ch.  28,  approved  February  26th ;  and  1883.  ch.  91 :  **  An  act  to  legalize  acknowledgments 
of  conveyances  and  other  insiruinents  and  the  records  thereof."    These  acts  are  identical.  , 

Sec.  4167.  By  territorial  clerks  and  judge  of  probate.— The  acknowl- 
edgment of  the  execution  of  any  grant  or  conveyance  of  lands,  or  of  any 
esiate  or  interest  therein,  by  deed,  mortgage  or  otherwise,  heretofore  made 
and  taken  before  any  clerk  of  either  the  supreme  or  district  courts  and  judges 
of  probate  of  this  territory,  and  the  certificate  of  every  such  acknowledgment 
made  by  any  such  clerk  shall  have  the  same  force  and  effect  as  evidence  arid 
entitle  such  grant  or  conveyance  to 'bo  recorded  in  the  same  manner  and  with 
the  like  effect  in  all  respects  as  though  the  same  had  been  duly  acknowledged 
in  pursuance  of  the  laws  of  this  territory.  In  all  cases  where  any  such  grant 
or  conveyance,  acknowledged  as  aforesaid,  shall  have  been  recorded,  the  record 
thereof,  or  transcript  of  such  record  certified  by  the  register  of  deeds  in  whose 
office  the  same  may  have  been  recorded,  may  be  read  in  evidence  in  any  court 
within  this  territory  with  the  like  force  and  effect  in  altrespects  as  convey- 
ances duly  acknowledged  and  recorded. 

1856,  ch.  13:  **  An  act  to  legalize  acknowledgments  of  conveyances  heretofore  taken  before 
either  the  supreme  or  district  court  olerks  of  the  territory."    Approved  February  (J,  lb56. 

Sec.  4168.  By  territorial  judges  of  probate.— That  the  acknowledg- 
ment of  the  execution  of  any  grant  or  conversance  of  lands,  or  of  an}'  interest 
therein,  by  deed,  mortgage  or  otherwise,  heretofore  made  and  taken  before 
any  of  the  judixes  of  probate  of  the  territory  of  Minnesota,  and  the  certificate 
ot"  any  such  acknowledgment  made  by  any  such  probate  judge,  shall  have  the 
same  force,  etfect  and  legal  validity  us  though  such  judges  of  probate  were  at 
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the  time  of  the  making  of  such  certificate  expressly  empowered  by  law  to  take 
and  certify  such  acknowledgment;  and  all  snchtleeds  and  instruments  shall 
be  admitted  in  evidence  and  entitled  to  record ;  and  the  record  of  all  deeds  so 
acknowledged  ghall  have  like  force  and  validity  as  though  the  same  had  been 
duly  acknowledged  and  recorded ;  and  all  such  records  now  or  hereafter  made 
shall  be  notice  of  the  contents  q(  the  instrument  so  recorded. 

1868,  cb.  88:  **  An  act  to  legalize  deeds  acknowledged  before  jadges  of  probate  of  the  terri- 
tory of  MinDesota."    Approved  February  24,  18(56. 

Seo.  4169.  By  deputy  clerks  of  courts.—  All  acknowledgments  of  deeds 
or  other  instruments  or  contracts,  heretofore  taken  in  this  state,  or  in  the  ter- 
ritory of  Minnesota,  by  any  deputy  clerk  of  any  court  of  record  in  this  stAte, 
or  territory  of  Minnesota,  are  hereby  legalized  and  made  valjd,  and  all  such 
deeds,  instruments  and  contracts  are  hereby  legalized  and  made  valid,  and 
may  be  recorded,  to  the  same  extent  and  for  the  same  purposes  as  though 
the* same  had  been  acknowledged  before  a  notary  public,  or  other  officer  duly 
authorized  to  take  acknowledgments;  and  the  record  of  such  deeds  and  instru- 
meats  where  the  same  have  been  recorded  or  may  be  recorded,  and  copies 
thereof^are  hereby  legalized  and  made  valid  for  all  purposes  as  though  such 
deeds  and  instruments  had  been  acknowledged  before  a  notary  public,  or  other 
officer  duly  authorized  to  take  acknowledgments. 

1875.  ch.  47,  §  1:  "An  act  to  legalize  acknowledgments  of  deeds,  mortgages  and  other  in- 
struments taken  before  a  deputy  clerk  of  court,  and  to  legalize  deeds  and  mortgages  without 
sells  of  grantors."    Approved  February  24,  1875. 

SEa  4170.  By  W.  McTavish,  governor  of  Assinneboine.—  That  all 
conveyances  of  land  in  this  state,  or  letters  of  attorney  to  convey  the  same, 
heretofore  made  in  the  district  of  Assinneboine,  in  the  territory  of  the  Hudson's 
Bay  Company,  in  British  America,  and  acknowledged  before  W.  McTavish, 
governor  of  said  district,  shall- be,  and  are  hereby  declared  to  be,  legal  and 
valid  instrnments,  and  entitled  to  record  in  the  county  where  said  land  is  sit- 
Qated,and  such  conveyance  shall  be  sufficient  in  law  to  convey  the  title  to  the 
same. 

1864,  ch.  49,  §  8:  *•  An  act  concerning  the  execution  and  acknowledgement  of  deeds  and  other 
iitdtruments  in  the  British  provinces  in  North  America."  Approved  February  6th.  Sections  1 
and  2  of  this  act  authorized  acknowledgments  by  any  officer  of  said  province. 

# 

Sec.  4171.  Without  certificate  of  character That  powers  of  attor- 
ney, and  all  other  instruments  authorizing  or  relating  to  the  conveyance  of 
real  estate,  or  any  interest  therein,  within  the  limits  of  this  state,  heretofore 
made  and  executed  out  of  this  state,  and  acknowledged  before  an  officer  hav- 
ing an  official  seal,  but  not  having  a  certificate  of  the  official  character  of  such 
officer,  and  of  the  due  execution  and-  acknowledgment  thereof,  according 
to  the  law  of  the  place  where  executed,  attached  thereto  by  the  proper  certi- 
fjing  officer,  as  required  by  law,  shall  be  entitled  to  recprd  with  the  same 
effect  from  the  time  of  the  passage  of  this  act  as  if  such  certificate  in  due  form 
was  attached. 

Effect  of  record. —  The  records  of  all  such  powers  of  attorney,  and  other 
instruments  heretofore  recorded,  shall,  from  the  time  of  the  passage  of  this 
act,  have  the  same  force  and  effect  as  if  the  same  were  recorded  anew  under 
the  provisions  of  section  one  of  this  act. 

It^,  ch.  75,  ^  1,  2:  *' An  act  to  legalize  instruments  and  conveyances  heretofore  made,  and 
u> provide  for  the  recording  of  the  same."    Approved  February  2lst. 

Sea  4172.  In  unorganized  counties.— That,  the  acts  of  persons, 
whether  in  the  matter  of  acknowledgments  of  deeds  or  otherwise,  who  have 
been  elected  clerks  of  courts  in  any  county  or  counties  not  organized  for 
judicial  purposes,  or  who  have  been  appointed  as  clerks  of  courts  by  any  board 
^county  commissioners  in  such  counties,  and  whose  official  bonds  have  been 
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approved  by  their  respective  board  of  county  commissioners,  be  and  the  same 
are  hereby  legalized. 

1874,  ch.  84 :  "  An  act  to  legalize  the  acts  of  persons  acting  as  clerks  of  courts  in  counties  not 
organized  for  judicial  purposes."    Approved  February  19tb. 

Sec.  4173.  Out  of  this  state.— That  all  deeds,  mortgages  and  other  in- 
struments affecting  the  title  of  real  estate,  Hferetoforo  executed  out  of  this 
state,  according  to  the  laws  of  the  country,  state,  territory  or  district  where 
executed  and  acknowledged,  before  any  officer  authorized  by  the  laws  of  such 
country,  state,  territory  or  district,  to  take  the  acknowledgment  of  deeds 
therein,  or  before  any  commissioner  appointed  by  the  governor  of  this  state 
for  that  purpose,  and  if  such  acknowledgment  was  taken  before  such  com- 
missioner of  this  state,  or  before  any  notary  public  or  other  officer  having  a 
se^l  of  office,  and  such  acknowledgment  was  by  such  officer  certified  upon 
the  deed,  and  his  seal  of  office  was  attached  to  such  certificate;  or  if  such 
acknowledgment  was  taken  and  so  certified  by  an  officer  who  had  no  seal  of 
office  attached  to  his  certificate,  and  such  instrument  had  attached  thereto  the 
certificate  of  the  clerk  or  other  proper  certifying  officer  of  the  county  or  dis- 
trict within  which  such  acknowledgment  was  taken,  certifying  under  hu|  official 
seal,  in  substance,  that  the  person  subscribing  the  certificate  of  acknowledg- 
ment was,  at  the  date  thereof, -such  officer  as  he  was  therein  represented  to  be; 
that  he  believes  the  signature  of  the  person  subscribing  thereto  to  be  genuine, 
and  that  the  instrument  was  executed  and  acknowledged  according  to  the 
laws  of  such  country,  state,  territory  or  district,  shall  be  and  hereby  are  legal- 
ized and  declared  lawful  and  valid  in  all  respects  as  though  they  had  been 
originally  executed  and  acknowledged  in  accordance  with  all  the  require- 
ments of  the  statute  on  that  subject. 

Record. — All  instruments  of  the  description  mentioned  in  the  preceding 
section,  shall  be  entitled  to  be  recorded  in  the  office  of  the  register  of  deeds 
of  the  proper  county,  in  the  same  manner  and  upon  the  same  conditions  as 
other  deeds;  and  the  records  of  all  such  instruments  already  recorded  in  the 
office  of  the  register  of  deeds  of  the  proper  count}^  shall  be  taken  and  deemed 
in  all  respects  as  valid  and  legal;  and  suph  instruments  and  the  records  of  the 
same  shall  have  the  same  force  and  effect  in  all  respects,  for  the  purposes  of 
notice,  evidence  and  otherwise,  as  are  or  may  be  provided  by  laws  in  regard  to 
deeds  in  other  cases.  ^ 

1889,  ch.  43,  §g  1,  3,  approvied  April  17th;  and  1870,  ch.  54,  ^§  1,  3:  "An  act  to  legalize  cer- 
tain  deeds,  mortgages  and  other  instruments  affecting  real  estate  in  this  state  executed  out 
of  this  state,  and  the  records  thereof,  and  making  the  same  evidence.'*  These  two  acts  are 
identical.      Am.  1891,  ch.  44. 

Sec.  4174.  Same — Certificate — Purchasers.— That  all  conveyances  of 
real  estate  in  this  state,  or  of  any  interest  in  such  real  estate,  heretofore  exe- 
cuted in  any  other  state  or  territory  of  the  United  States,  if  executed  and  ac- 
knowledged according  to  the  laws  of  such  other  state  or  territory,  are  hereby 
legalized  and  made  valid,  and  may  be  recorded  to  the  same  extent  and  for  the 
same  purposes,  as  though  the  same  had  been  executed  in  accordance  with  the 
laws  of  this  state:  provided  the^t  before  such  con ve3'ance  shall  be  entitled  to 
record,  the  party  presenting  such  conveyance  for  record  shall  also  present  for 
record  the  certificate  of  the  clerk  or  other  proper  certifying  officer  of  a  court 
of  record  of  the  county  or  district  within  wjiich  such  acknowledgment  was 
taken,  under  the  seal  of  his  office,  that  the  person  whose  name  is  subscribed 
to  the  certificate  of  acknowledgment  was,  at  the  date  thereof,  such  officer  as 
he  is  therein  represented  to  be,  and  that  he  believes  the  signature  of  such  per- 
son, subscribed  thereto,  to  be  genuine,  and  that  the  conveyance  is  Executed 
according  to  the  laws  of  such  state,  territory  or  district.  And  all  such  con- 
veyances are  hereby  declared  to  be  legal  and  valid,  and  efifectual  to  all  intents 
and  purposes,  and  the  record  thereof  shall  have  the  same  effect  as  in  other 
cases  authorized  by  law :  provided  however^  that  nothing  herein  contained  shall 
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in  any  manner  affect  the  rights  or  title  of  any  hona  fide  purchaser  without 
notice,  for  a  valuable  consideration,  of  any  such  real  estate,  prior  to  the  pas- 
sage of  this  act. 

1877,  ch.  114:  **  An  act  to  legalize  conveyances  of  real  estate  in  the  state  of  Minnesota,  here- 
tofore executed  in  other  states  and  territories  of  the  United  States  in  accordance  with  the  laws 
of  such  other  states  and  territories."    Approved  February  2$th. 

Sec  4175.  Privy  examination  omitted.—  That  all  conveyances  of  real 
property  within  this  state  that  have  been  heretofore  executed  by  husband  and 
wife  in  which  the  certificate  of  the  acknowledgment  thereof  does  not  state 
that  the  wife  was  examined  separate  and  apart  from  the  [her]  husband,  shall 
be,  and  the  same  are  declared  to  be  as  leeral  antl  valid  as  though  such  certifi- 
cate of  acknowledgment  had  recited  the  fact  of  such  separate  examination. 

1875,  ch.  45:  **  An  act  to  legalize  conveyances  of  real  property  executed  by  husband  and 
wife  in  which  the  certificate  of  acknowledgment  omits  to  state  that  the  wife  was  examined 
separate  and  apart  from  her  husband.'"    Approved  February  27,  lb75. 

Sec.  4176.  Privy  examination  before  1866.—  That  all  deeds  and  con- 
veyances executed  by  husband  and  wife  prior  to  the  time  when  the  general 
statutes  went  into  eflFect,  and  which  were  properly  signed,  sealed  and  wit- 
nessed, and  were  acknowledged  before  any  officer  authorized  by  law  to  take 
the  acknowledgment  of  deeds,  when  it  appears  by  the  certificate  of  acknowl- 
edgment attached  to  or  endorsed  upon  such  deed  or  conveyance,  that  the  exe- 
cution of  the  instrument  was  acknowledged  both  by  the  husband  and  wife,  and 
that  the  wife,  on  a  separate  examination  by  the  officer,  acknowledged  that  she 
executed  the  instrument  freely  and  without  tlte  compulsion  of  her  husband, 
shall  be  legal,  valid  and  eflFectual  to  all  intents  and  purposes,  and  be  entitled 
to  record,  and  all  records  of  such  instruments  heretofore  made  shall  be  legal 
and  valid  for  all  purposes. 

Record. —  Such  certificate  of  acknowledgment  attached  to  or  endorsed 
upon  such  deed  or  conveyance  or  record  thereof,  or  a  certified  copy  of  such 
record,  shall  be  prima  facie  evidence  that  such  deed  or  conveyance  was  prop- 
erly acknowledged  by  husband  and  wife  in  the  manner  and  form  required  by 
law  at  the  date  of  such  acknowledgment,  so  as  fully  to  pass  and  release  to  the 
grantee  in  such  deed  or  conveyance  all  the  estate  of  such  husband  and  wife, 
including  the  wife's  right  or  claim  of  dower. 

1873,  ch.  04.  ^  1,  2:  '*  An  act  to  legalize  certain  conveyances  and  the  records  thereof,  and 
proriding  for  tlieir  effect  as  evidence/*    Approved  M^ch  7, 1873. 

Sfia  4177.  Wife  not  described. —  That  all  conveyances  of  real  property 
within  this  state  made  since  March  third  (3rd),  eighteen  hundred  and  eighty- 
three  (1883),  in  which  a  married  woman  unites  with  her  husband  as  a  grantor, 
where  she  has  in  fact  acknowledged  such  conveyance,  of  which  the  certificate 
of  the  officer  taking  the  acknowledgment  shall  be  prima  fade  evidence,  but 
who  is  not  described  in  the  certificate  of  the  acknowledgment  as  the  wife  of 
the  other  grantor,  shall  be  and  the  same  are  hereby  declared  to  bo  as  legal 
and  valid  as  though  the  wife  had  been  so  described  in  such  certificate  of 
acknowledgment. 

Cecord  of. —  All  conveyances  of  the  description  mentioned  in  the  preced- 
ing section  shall  be  entitled  to  be  recorded  in  the  office  of  the  register  of  deeds 
of  the  proper  county  m  the  same  manner  and  upon  the  same  conditions  as 
other  conveyances,  and  the  records  of  all  such  conveyances  heretofore  actually 
recorded  in  the  office  of  the  proper  county  shall  be  iu  all  respects  valid  and 
legal,  and  such  conveyances  and  records  thereof  shall  have  the  same  force  and 
effect  in  all  respects,  for  the  purpose  of  notice,  evidence  or  otherwise,  as  are  or 
mav  be  provided  by  law  in  regard  to  conveyances  in  other  cases. 

Provided^  that -the  provisions  of  this  act  shall  not  apply  to  any  action  or 
proceedmg  now  pendmg  in  any  of  the  courts  of  this  state. 

1889.  cfa.  29,  ^0«  2:  ''An  act  legalizing  conveyances  of  real  property  defectively  acknowl- 
edged and  the  records  of  such  conveyances."    Approved  February  26th. 
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Without  Witnesses. 

Sec.  4178.  Executed  before  1867 — That  no  deed  or  conveyance  of 
land  witliin  this  state  heretofore  executed,  either  tinder  the  laws  of  the  terri- 
tor}'^  of  Minnesota  or  under  the  laws  of  the  state  of  Minnesota,  shall  be 
deemed  invalid  by  reason  of  not  having  the  signature  of  any  subscribing  wit- 
ness thereto,  but  the  same  is  hereby  legalized  and  made  valid  as  though  exe- 
cuted in  all  respects  in  accordance  with  the  laws  of  the  said  territory  or  of 
the  said  state;  and  the  record  thereof  shall  be  as  effectual  for  all  purposes  as 
though  said  deed  or  conveyaTice  had  been  duly  and  properly  executed. 

1867,  ch.  76:  **  An  act  to  legalize  certain  conveyances  of  land  within  this  state."  Approved 
March  8tb. 

Sec.  4179.  Same  — Before  1877.— That  all  conve3'ances  of  real  prop- 
erty in  this  state  heretofore  executed  with  no  subscribing  witness  and  re- 
corded, are  hereby  declared  to  be  legal  and  valid,  and  the  record  thereof 
effectual  to  all  intents  and  purposes,  as  well  as  if  such  conveyances  had  been 
executed  with  two'€ubseribing  witnesses. 

1877.  ch.  117:  **  An  act  to  legalize  conveyances  of  real  property  and  the  record  thereof 
which  have  been  heretofore  executed  with  no  subscribing  wituesses  and  recorded."  Ap- 
proved March  Ist. 

Sec.  4180.  Same  —  Before  1889,—  That  no  deed  or  conveyance  of  land 
within  the  state  heretofore  executed,  either  under  the  laws  of  the  territory  of 
Minnesota  or  under  the  laws  of  the  state  of  Minnesota  or  under  the  laws  of 
any  state  or  territory,  shall  bj  deemed  invalid  by  reason  of  not  having  the 
signature  of  any  subscribing  witness  thereto,  but  the  same  is  hereby  legalized 
and  made  valid'  as  though  executed  in  all  respects  in  accordance  with  the 
laws  of  said  territories  of  states,  and  if  otherwise  properly  acknowledged  and 
executed,  shall  be  entitled  to  be  recorded  in  the  office  of  the  register  of  deeds 
of  the  county  w^here  said  land  is  situated,  the  same  as  though  it  had  the  sig- 
natures of  the  subscribing  witnesses,  and  the  record  thereof  shall  be  as  effect- 
ual for  all  purposes  as  though  said  deed  or  conveyance  had  beeu  executed 
with  two  subscribing  witnesses.  Provided^  that  nothing  herein  contained 
shall  in  any  manner  affect  the  rights  or  title  of  any  bona  fade  purchaser  with- 
out notice  for  a  valuable  consideration  of  any  such  real  estate  prior  to  the 
passage  of  this  act,  and  shall  not  apply  to  or  affect  any  action  or  proceeding 
now  pending  in  any  court  of  this  state. 

1889,  ch.  26:  **  An  act  to  legalize  certain  conveyances  of  land  within  this  state  without  any 
subscribing  witnesses.*'    Approved  April  5th. 

Sec.  4181.  Same  —  For  more  than  twenty  years.— That  no  deed  or 
conveyance  of  land  within  this  state  heretofore  executed,  either  under  the 
laws  of  the  territory  of  Minnesota  or  under  the  laws  of  the  state  of  Minne- 
sota, or  under  the  laws  of  any  state  or  territory,  shall  be  deemed  invalid 
by  reason  of  not  having  the  signature  of  any  subscribing  witness  thereto, 
and  the  power  of  attorney  of  the  person  or  persons  executing  the  same  is  not 
attached  thereto  and  the  same  has  been  executed  for  more  than  twenty  years, 
but  they  are  hereby  legalized  and  made  valid,  as  though  executed  in  all  re- 
spects in  accordance  with  the  laws  of  said  territories  or  states,  and  if  otl^r- 
wise  properly  acknowledged  and  executed,  shall  be  entitled  to  be  recorded  in 
the  otHce  of  the  register  of  deeds  of  the  county  where  said  land  is  situated 
the  same  as  though  it  had  the  signatures  of  two  subscribing  witnesses,  and 
the  record  thereof  shall  be  as  effectual  for  all  purposes  as  though  said  deed  or 
conveyance  had  been  executed  with  two  subscribing  witnesses  and  the  power 
of  attorney  of  the  person  executing  the  same  or  any  part  thereof  was  at- 
tached thereto. 

Provided^  that  nothing  herein  contained  shall  in  any  manner  affect  the  rights 
or  title  of  any  bona  tide  purchaser  witliout  notice  fur  a  valuable  consideration 
of  any  such  real  estate  prior  to  the  passage  of  this  act,  and  shall  not  apply 
to  or  affect  any  action  or  proceedings  now  pending  in  any  coiirt  of  tliis  state. 
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Mower  county. —  The  register  of  deeds  of  said  Mower  county  is  hereby 
authorized  and  directed  to  record  said  indenture  or  deed  in  the  records  of  said 
county  as  fully  and  with  the  same  effect  as  though  duly  witnessed  and  in  all 
other  respects  duly  executed.  \ 

188J>,  cb.  24:  ••An  act  to  legalize  certain  conveyances  of  land  within  this  state  without  anyi 
6ab0cribing  witnesses,  and  without  the  power  of  attorney  of  person  executing  the  same  or  any 
part  tliereof  being  attached."    Approved  April  :^8d. 

Without  or  With  One  Witness. 

Sko.  4182.  Before  1879  legalized — All  conveyances  of  or  affecting 
real  estate  heretofore  recorded  in  the  several  counties  of  the  state  of  Minne- 
sota being  without  or  having  but  one  witness,  and  in  all  other  respects  exe- 
cuted accordin*^  to  the  laws  of  this  state,  be  and  the  same  are  hereby  legalized 
and  made  good  and  valid:  provided^  however^  that  nothing  herein  contained 
shall  in  any  manner  aflfect  the  rights  or  title  of  any  bona  fide  purchaser  with- 
out notice  for  a  valuable  consideration. 

1879,  ch.  93 :  **  An  act  to  legalize  conveyances  of  real  estate  in  the  several  counties  of  the 
fitate  of  Minnesota  heretofore  executed  in  this  and  other  states  and  territories  of  the  United 
Spates."    Approved  March  4th. 

*^  With  One  Witness. 

Ssa  4183.  Legalized  —  Before  1858.—  That  all  conveyances  of  real  es- 
tate heretofore  made  within  the  limits  of  this  state  properly  sealed  and  ac- 
knowledged, with  one  subscribing  witness  thereto,  shall  be  legal  and  valid  to 
all  intents  and  purposes. 

1858,  ch.  42:  **  An  act  to  legalize  certain  conveyances  heretofore  made."  Approved  July 
26th. 

Seo.  4184.  Same  —  Before  1863 —  That  all  instruments  heretofore  made 
relating  to  the  conveyance  of  real  estate,  or  any  interest  therein,  within  the 
limits  of  this  state,  having  only  one  subscribing  witness  thereto,  shall,  if  in 
other  respects  conformable  to  law,  be  entitled  to  record  with  the  same  effect, 
from  the  time  of  the  passage  of  this  act,  as  if  attested  by  two  subscribing  wit- 


Becord. —  The  record  of  all  such  instruments  heretofore  recorded  shall, 

from  the  time  of  the  passage  of  this  act,  have  the  same  force  and  effect  as 

if  the  same  were  recorded  anew  under  the  provisions  of  section  one  of  this 

act. 

1863,  ch.  41 :  '*  An  act  to  legalize  conveyances  heretofore  made  and  to  provide  for  the  record- 
ing of  the  same.**    Approved  March  5th. 

Sec.  4185.  Same— Before  1872.— That  all  conveyances  of  real,  prop- 
erty in  this  state,  whether  conditional  or  otherwise,  th^  have  been  heretofore 
executed  with  but  one  subscribing  witness  and  recorded,  are  hereby  declared 
to  be  legal  and  valid,  and  the  record  thereof  effectual  to  all  intents  and  pur- 
poses, as  well  as  if  such  conveyances  had  been  executed  with  two  subscribing 
witnesses. 

1872.  ch.  89»  approved  March  Ist:  "An  act  to  legalize  conveyances  of  real  property  and 
the  record  thereof  which  have  been  heretofore  executed  with  but  one  subscribing  witness  and 
reoordei,  and  to  dispense  with  the  official  certificate  to  certain  instruments."  Approved 
Mirchlst 

Ssa  4186.  Same  —  Before  1877.— That  all  conveyances  of  real  prop- 
erty  in  this  state,  heretofore  executed  with  but  one  subscribing  witness  and 
recorded,  are  hereby  declared  to  be  legal  and  valid,  and  the  record  thereof 
effectual  to  all  intents  and  purposes,  as  well  as  if  such  conveyances  had 
been  executed  with  two  subscribing  witnesses;  but  this  act  shall  not  be  con- 
Blmed  to  divest  or  impair  any  rights  already  acquired  in  good  faith  by  third 
parties. 

1877,  ch.  110:  "  An  act  to  legah'ze  conveyances  of  real  property  and  the  record  thereof  which 
bave  been  heretofore  executed  with  but  one  subscribing  witness  and  recorded.''  Approved 
February  aoth. 
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Sec.  4187.  Same  —  Before  1879.— That  all  conveyances  of  or  affecting 
real  estate  heretofore  recorded  in  the  several  coupties  of  the  state  of  Minne- 
sota being  without  or  having  but  one  witness,  and  in  all  other  respects  exe- 
cuted according  to  the  laws  of  this  state,  be  and  the  same  are  hereby  legalized 
and  made  good  and  valid.  Provided^  however^  that  nothing  herein  contained 
shall  in  any  manner  affect  the  rights  or  title  of  any  bona  fide  purchaser  with- 
out notice  for  a  valuable  consideration. 

'  1879,  ch.  93:  **  An  act  to  legalize  conveyances  of  real  estate  in  the  several  counties  of  Jthe 
state  of  Minnesota  heretofore  executed  in  this  and  other  states  and  territories  of  the  United 
States." 

Sec.  4188.  Same  — Before  1881.— That  mortgages  and  all  other  in- 
struments authorizing  or  relating  to  the  conveyance  of  real  estate  or  any 
interest  therein  in  this  state,  that  have  been  heretofore  executed  with  but  one 
subscribing  witness,  are  hereby  declared  to  be  legal  and  valid,  and  the  record 
thereof  effectual  to  all  intents  and  purposes,  as  if  such  conveyance  had  beep 
executed  with  two  subscribing  witnesses:  Provided  this  act  shall  not  apply 
to  or  affect  any  suit  or  action  now  pending. 

1881,  Ex.  8.  ch.  77:  **  An  act  to  legalize  conveyances  of  real  property  and  the  record  thereof 
which  have  been  heretofore  executed  with  but  one  subscribing  witness  and  recorded."  Ap- 
proved November  22,  1881.  * 

Sec  4189.  Same  —  One  acknowledgment That  all  deeds  or  convey- 
ances of  real  estate  in  this  state,  heretofore  executed  in  any  other  state  or  terri- 
tory of  the  United  States,  and  which  is  recorded  in  the  office  of  the  register  of 
deeds  of  the  county  wherein  such  land  is  situated,  properly  sealed  and  ac- 
knowledged, but  with  only  one  subscribing  witness,  or  w^hen  executed  by 
more  than  one  person,  properly  signed  and  sealed,  and  witnessed  and  ac- 
knowledged by  only  one  of  the  parties  thereto,  the  other  party  or  parties, 
however,  having  signed  and  executed  a  receipt  at  the  end  of  such  deed  (as 
practiced  in  some  states),  acknowledging  the  receipt  of  the  consideration  ex- 
pressed in  such  conveyance,  are  hereby  legalized  and  made  valid  a«d  etfectual 
to  all  intents  and  purposes;  and  such  instruments,  and  the  record  thereof, 
shall  have  the  same  force  and  effect  in  all  respects  as  though  they  had  been 
originally  executed  and  acknowledged  in  accordance  with  all  the  require- 
ments of  the  statutes  of  this  state,  in  force  at  the  time  of  the  makmg  or 
recording  of  such  conveyances.  Provided,  however,  that  nothing  herein  con- 
tained shall  in  any  manner  atfect  any  pending  suit  or  proceeding,  or  the  right 
or  title  of  any  bona  tide  purchaser,  without  notice,  for  a  valuable  considera- 
tion of  any  such  lands  so  conveyed  prior  to  the  passage  of  this  act. 

1883,  ch.  85:  **  An  act  to  legalize  certain  conveyances,  and  the  records  thereof,  of  real  estate 
in  the  state  of  Minnesota,  heretofore  executed  in  other  states  and  territories  of  the  United 
States,"    Approved  Maroh  2,  1888. 

Without  Seal, 

Sec.  4190.  Official  omitted. —  That  all  deeds,  conveyances  And  other 
instruments  in  writing  executed  within  this  state  and  required  by  law  to  be 
acknowledged,  which  have  heretofore  been  acknowledged  before  any  officer 
required  to  have  and  keep  an  official  seal,  and  to  affix  the  same  to  all  docu- 
ments requiring  such  officer's  official  signature,  and  to  which  such  official  seal 
has  not  been  affixed,  shall  be  legal  and  valid  to  all  intents  and  purposes,  and 
shall  have  the  same  efiFect,  and  be  entitled  to  record  with  the  same  etfect,  as 
if  such  official  seal  had  been  affixed. 

Record. —  The  records  of  all  such  instruments  heretofore  recorded  shall  be 
'  legal  and  valid,  and  have  the  same  force  and  etfect,  as  if  such  official  seal  had 
been  affixed  at  the  time  the  same  were  so  recorded. 

1870,  ch.  55:  **  An  act  to  legalize  certain  conveyances  and  the  record  thereof,"  Ap]  roved 
Marcli  2d. 

Sec.  4191.  Same. —  The  record  of  all  deeds  of  land  or  pf  any  interest 
therein  heretofore  made  and  purporting  to  have  been  executed  and  acknowl- 
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edged  before  a  notary  public  outside  of  this  state,  wherein  it  appears  by  said 
record,  that  the  notary  before  whom  said  acknowledgment  was  taken,  has 
failed  to  attach  his  seal  of  oflSce  as  required  by  section^  nine,  chapter  forty,  of 
the  statutes  of  Minnesota,  is  hereby  legalized  and  made  valid,  and  said  record 
shall  have  the  same  force  and  eflPect  as  if  it  appeared  by  said  record  that  the 
notary  before  whom  the  acknowledgment  was  taken,  had  attached  his  seal  of 
office  to  the  certificate  of  acknowledgment. 

Ib71,  ch.  60:  **  An  act  to  legalize  the  records  of  certain  deeds."  Approved  March  1,  1871. 
See  ante,  ch.  26.    i  §  4123. 

Sec.  4192.  In  mortgages  —  One  witness. —  Mortgages,  or  assignments 
tf  mortgages,  heretofore  made  in  good  faith  of  real  property  within  the  limits 
of  this  state,  and  actually  recorded  in  the  oflBce  of  the  proper  register  of  deeds, 
but  having,  or  having  been  recorded  as  having  only  one  subscribing  witness 
to  such  mortgage  or  assignment  thereof,  or  not  duly  sealed,  or  having  been 
recorded  as  if  not  duly  sealed,  or  the  certificate  of  acknowledgment  to  which 
has  not  been  duly  sealed,  or  has  been  recorded  as  if  not  duly  sealed,  are,  to-, 
gether  with  said  records  thereof,  hereby  legalized  and  made  valid  to  all  intents 
and  purposes  as  of,  from  and  after  such  actual  recording  thereof;  and  fore- 
closure sales,  under  such  mortgages,  are  hereby  legalized  and  validated,  pro- 
vided all  the  proceedings  in  that  behalf  were  in  other  respects  according  to 
the  statute  then  in  force.  Provided^  further^  that  this  act  shall  not  affect  or 
prejudice  the  rights  of  any  bona  fide  purchaser  nor  apply  to  any  action  now 
pending. 

1889,  ch.  86:  "An  act  legalizing  certain  mortgages  and  assignments  heretofore  made,  as 
weU  as  the  records  and  foreclosures  thereof  heretofore  made,  notwithstanding  certain  defects 
in  the  execution  or  record  of  such  mortgages.*'    Approved  March  8th. 

Sec.  4193.  Same  —  Grantor's  seal  —  One  witness.—  That  all  deeds, 
contracts  and  powers  of  attorney  conve3ring  or  relating  to  the  conveyance  of 
real  estate  in  tnis  state,  heretofore  executed  in  this  state  or  in  any  other  state  or 
territory  of  the  United  States  and  recorded  in  the  office  of  the  register  of  deeds 
of  the  proper  county,  whether  duly  or  properly  admitted  to  record  or  other 
wise,  in  which  any  of  the  following  defects  of  execution  or  acknowledgment 
exist  either  in  such  instrument  or  in  the  records  thereof,  viz. :  Where  there  is 
no  seal  affixed  to  the  signature  of  any  person  or  persons  executing  the  same^ 
where  there  is  but  one  (1)  subscribing  witness,  where  the  instrument  has  been 
acknowledged  before  a  notary  public  or  other  officer  required  to  keep  an  offi- 
cial seal,  to  whose  signature  bis  official  seal  is  not  affixed,  all  such  conveyances 
and  the  records  thereof  are  hereby  legalized  and  made  as  valid  an4  effectual 
to  all  intents  and  purposes,  and  of  the  same  force  and  eflfect  in  all  respects,  for 
the  purpose  of  notice,  evidence,  and  otherwise,  as  if  such  defects  of  execution, 
acknowledgment,  or  record  had  not  existed:  provided^  that  nothing  herein 
contained  shall  in  any  manner  affect  the  right  of  title  of  any  Jd?«aj&fo  pur- 
chaser without  notice  of  such  instrument  or  record  thereof  for  a  valuable  con- 
sideration, of  any  such  real  estate  prior  to  the  paissage  of  this  act;  and  a  pur- 
chaser without  notice  at  any  execution  on  mortgage  foreclosure  sale,  shall  be 
considered  such  bona  fide  purchj^er:  and  -provided further ^  that  this  act  shall 
not  extend  nor  apply  to  any  actioh  or  proceeding  now  pending  in  any  court  of 
this  state. 

1885.  ch.  266:  "  An  act  to  legalize  certain  conveyances  and  other  instruments  and  the  records 
thereof  heretofore  defectively  executed,  acknowledged  or  made."    Approved  March  5,  18(^5. 

Sec.  4194.  Without  grantor's  seal.— All  deeds  and  mortgages  hereto- 
fore executed  in  this  state,  or  territory  of  Minnesota,  without  a  seal,  scroll  or 
device  opposite  the  name  of  the  grantor,  are  hereby  legalized  and  made  valid 
as  though  such  deed  or  mortgage  had  been  duly  sealed  with  the  seal  of  the 
grantor  at  the  time  of  the  execution  of  such  deed  or  mortgage;  and  the  record 
of  such  deed  or  mortgage  are  hereby  legalized  and  made  valid,  and  the  same 
may  be  used  to  the  same  extent  for  all  purposes  as  though  such  deed  or  mort- 
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gage  had  been  properly  executed :  provided^  such  deed  or  mortgage  was  in 
other  respects  properly  executed  and  acknowledged. 

1875,  ch.  47.  g  2:  "An  act  to  legalize  ackDOwIedgments  of  deeds,  mortgages  and  other  in- 
Btruinents  taken  before  a  deputy  clerk  of  courts  and  to  legalize  deeds  and  mortgages  without 
seals  of  grantors."    Approved  February  24th. 

Sec.  4195.    Grapiitor's  seal  omitted. —  All  deeds,  mortgages,  powers'  of 
attorney,  and  other  instruments  heretofore  executed  without  a  seal,  scroll  or 
device,  opposite  the  name  of  the  grantor,  are  hereby  legalized  and  made  valid 
j:^  ag  though  such  deed,  mortgage,  power  of  attorney  or  other  instrument  had 

been  duly  sealed  with  the  seal  of  the  grantor,  at  the  time  of  the  execution 
thereof,  and  the  record  of  such  deeds,  mortgages,  powers  of  attorney  and  other 
instruments  are  hereby  legalized  and  made  valid  and  eflPectualto  the  same  ex- 
tent and  for  all  purposes  as  though  such  deeds,  mortgages,  powers  of  attorney 
and  other  instruments  had  been  properly  executed. 

1885,  ch.  335:  "  An  act  to  I^alize  certain  instruments  and  the  record  thereof.**  Approved 
March  7,  liJSo.     45  M.  40. 
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CHATTEL  MOETGAGES. 

42  M.  88,  117,  480;  43  M.  402;  45  M.  125. 


Sectiorut, 
4196-4197. 
4l98-430a 
4204-4205. 
420a 
4307-420a 


When  valid. 
Filing  for  record. 
Redemption. 

Satisfaction  of  mortgage. 
Foreclosure. 


Sections. 

4210-4211. 

4212-4215. 

4216-4221. 

4222-4225. 


Remedy  by  sale. 
General  iirovisions. 
Conditional  sales. 
Lieu  for  seed  grain. 


Sec.  4196.  When  valid. —  Every  mortgage  on  personal  property  which 
is  not  accompanied  by  an  immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession,  of  the  things  mortgaged,  shall  be  absolutely 
void  as  against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  it  appeai^s  that  such  mort- 
gage was  executed  in  good  faith,  and  not  for  the  purpose  of  defrauding  any 
cralitor,  and  unless  the  mortgage,  or  a  true  copy  thereof,  is  filed  as  herein- 
after provided. 

G.  &  ch.  39,  g  1.  4  M.  533;  5  M.  482;  7  M.  225;  8  M.  207;  20  M.  81;  21  M.  187;  28  M.  182; 
35  31  545:  33  M.  888;  32  M.  530;  31  M,  306»  520;  30  M.  271;  25  M.  84,  140,  298;  37  M.  83;  4 
KW.  356;  48  M.  482. 

Sec.  4197.  Same  —  On  crops. —  The  mortgaging  of  crops  before  the  seed 
thereof  shall  have  been  sown  or  planted,  for  more  than  one  (1)  year  in  ad- 
vance, is  hereby  forbidden,  and  all  securities  or  mortgages  hereafter  executed 
on  such  crops  are  declared  void  and  of  no  eflfect. 

Provid^a^  this  act  shall  not  appl}'^  to  mortgages  given  upon  crops  to  secure 
part  or  all  of  the  purchase  price  of  lands  upon  which  said  crops  may  be  sown 
or  planted. 

1887,  cli.  176 :  **  An  act  forbidding  the  mortgaging  of  crops  before  the  seed  thereof  shall  have 
been  sown  or  planted.''    Approved  March  2, 1887. 

Filing  fob  Kecord. 

Sec.  4198.  Where  to  be  filed. —  Every  such  instrument  shall  be  filed  in 
the  town,  city  or  village  where  the  property  mortgaged  is  at  the  time  of  the 
execution  of  such  mortgage,  and  a  copy  thereof  filed  in  the  town,  city  or  vil- 
lage where  the  mortgagor,  if  a  resident  of  this  state,  resides  at  the  time  of 
the  execution  thereof.  In  each  town  such  instrument  shall  be  filed  in  the 
office  of  the  town  clerk  thereof,*  and  in  the  several  cities  and  villages  in  the 
office  of  the  recorder,  clerk  or  other  officer  in  whose  custody  the  records  of 
the  city  or  village  are  kept,  and  each  of  the  officers  hereinbefore  named  shall 
ffie  aH'such  instruments  when  presented  for  that  purpose,  indorse  thereon  the 
time  of  reception,  the  number  thereof,  and  shall  enter  in  a  suitable  book  to  be 
provided  by  him  at  the  expense  of  the  town,  city  or  village,  with  an  alpha- 
betical index  thereto,  under  the  head  of  mortgagors  and  mortgagees  respect- 
ively, the  names  of  each  party  to  such  instrument,  and  in  separate  columns 
opposite  such  names  the  number  of  the  instrument,  the  date,  the  amount  se- 
cured thereby,  when  due  and  the  date  of  filing  the  same;  such  instrument  or 
copy  shall  remain  on  file  for  the  inspection  of  all  persons  interested. 

G.  &  ch.  39,  f)  2.  as  amended  1883.  ch.  38,  ^  1.  Approved  February  8. 188a  Amendment  in- 
«rted  word  **  village"  in  the  sentence  after  ».    22  M.  39 ;  34  M.  419 ;  35  M.  400. 

Sec.  4199.  In  unorganized  counties  or  townships.—  Every  chattel 
mortgage  upon  property  situate,  at  the  time  of  the  execution  of  such  mo^ 
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gage,  in  a  county  not  organized  into  townships,  or  in  any  unorganized  town- 
ship, and  of  which  county  the  mortgagor  is  then  a  resident,  shall  be  filed  in 
the  office  of  the  register  of  deeds  for  such  county;  and  the  register  of  deeds 
of  every  such  county  shall  file  all  such  instruments  when  presented  for  that 
purpose,  indorse  thereon  the  time  of  reception,  the  number  thereof,  and  shall 
enter  in  a  suitable  book,  to  be  provided  by  him  at  the  expense  of  the  county, 
with  an  alphabetical  index  thereto,  under  the  head  of  mortgagors  and  mort- 
gagees respectively,  the  names  of  each  party  to  such  instrument,  and  in  sep- 
arate columns,  opposite  to  such  names,  the  number  of  the  instrument,  the 
date,  the  amount  secured  thereby,  when  due,  and  the  date  of  filing  the  same. 
Such  instrument  shall  remain  on  file  for  the  inspection  of  all  persons  inter- 
eited. 

1876,  clu  53.  g  1 :  "  An  act  to  provide  for  the  filing  of  chattel  mortgages  la  coanties  not  or- 
ganizt'd  into  townsliips."  Approved  February  17,  1876.  As  amended  18ii9,  ch.  79,  by  insert- 
ing **or  in  any  unorganized  township." 

Sec.  4200.    Effect  in  unorganized  counties  or  townships.— Ever3^ 

mortgage  filed  in  pursuance  of  this  act  shall  be  held  and  considered^to  be 
full  and  sufficient  notice,  to  all  parties  interested,  of  the  existence  and  condi- 
tions thereof,  but  shall  cease  to  be  notice,  as  against  the  creditors  of  the  mort- 
gagor, and  subsequent  purchasers  and  mortgagees  in  good  faith,  after  the 
expiration  of  two  years  from  the  filing  thereof:  provideS^  that  no  mortgage 
of  goods  or  chattels  shall  be  notice  of  any  fact,  as  against  the  creditors  of  the 
mortgagor,  or  subsequent  purchasers  or  mortgagees  in  good  faith,  unless  the 
same  is  acknowledged  before  some  officer  authorized  to  take  acknowledgment 
of  deeds. 

1876,  ch.  53,  §  3.     37  M.  59. 

Sec.  4201.  Effect  of  filing. —  Every  mortgage  filed  in  pursuance  of  this 
chapter  shall  be  held  and  considered  to  be  full  and  sufficient  notice,  to  ail 
parlies  interested,  ol'  the  existence  and  conditions  thereof,  but  shall  cease  to 
be  notice,  as  against  the  creditors  of  the  mortgagor,  and  subsequent  purchas- 
ers and  mortgagees  in  ^ood  faith,  after  the  expiration  of  two  years  from  the 
filing  thereof:  provided^  that  no  mortgage  of  goods  or  Chattels*  shall  be  notice 
of  any  fact,  as  against  the  creditors  of  tUe  mortgagor,  or  subsequent  purchas- 
ers or  mortgagees  in  good  faith,  unless  the  same  is  acknowledged  before  some 
officer  authorized  to  take  acknowledgment  of  deeds. 

G.  S.  ch.  39,  §  3,  as  amended  1870,  ch.  59;  1875,  ch.  50;  1879,  ch.  65,  §  5.  Before  amend- 
ment this  section  hiuited  life  of  mortgage  to  one  year,  unless  within  thirty  days  before  end 
of  the  year  a  truo  copy  and  statement  of  mortgagee's  interest  is  filed,  whicli  renewed  it  for  an- 
other year.  This  was  struck  out  by  lb70,  ch.  59.  Actd  1875,  ch.  50,  added  a  proviso  that  if 
mortgage  not  due  in  two  years,  its  effect  is  extended  one  year  by  filing  such  verified  siate- 
lueut,  which  can  be  renewed  until  mortgage  is  due.  Acts  1879,  ch.  65,  §  5,  repealed  ch.  5U, 
acts  1815,  wliich  left  tliis  section  as  it  stood  before  that  act.  Acts  1879,  ch.  65,  ^  3,  foUowed 
this  section  by  ro-cnacting  the  provision  for  renewals  found  in  acts  1875,  ch.  50,  two  years 
after  "  time  of  Hlinj^/'  but  acts  1887,  ch.  58,  makes  it  two  years  from  time  mortgage  becOines 
due.     SM.  351;  U  M,  2^8;  21  M.  187;  37  M.  59;38N.  W.  801; 30 M.  401; 39 M.  102;42  M.  .^^117. 

Sec.  4202.  Same. —  Every  chattel  mortgage  shall  cease  to  be  valid  as 
against  the  creditors  of  the  person  making  the  same  or  subsequent  purchasers, 
or  mortgagees  in  good  faith  after  the  expiration  of  two  years  from  the  time  the 
same  becomes  due,  unless  before  the  expiration  of  the  two  years,  the  mortgagee, 
his  agent  or  attorney,  shall  make  and* file  as  aforesaid,  an  affidavit,  settmg 
forth  the  interest  which  the  mortgagee  has  by  virtue  of  such  mortgage,  in  the 
property  mentioned  therein,  which  adidavit  he  shall  annex  to  the  instrument 
or  copy  on  file,  and  shall  endorse  on  said  affidavit  the  time  that  it  was  tiled. 

1879,  ch.  65,  g  3,  as  amended  1887,  ch.  58.  Approved  March  7th.  Amendment  changed  lan- 
guage, *'  time  of  filing  tlie  same  or  a  copy  thereof,"  to  *'  time  the  same  becomes  due."  lu  last 
Bexiteuce  should  read,  *'  which  affidavit  the  clerk,**  et<?.,  correspondmg  with  act  1879. 

Skc.  4203.  Effect  of  renewal.—  The  effect  of  any  such  affidavit  shall  not 
continue  beyond  one  year  from  the  time  when  such  mortgage  would  other- 
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ir:^  c*ase  to  he  valid  as  against  subsequent  purchasers  in  good  faith;  but  be- 
lom  til**  tune  when  any  such  raortga^^e  would  otherwise  cease  to  be  valid  as 
aioresahl,  a  similar  affidavit  may  be  tiled  and  annexed,  as  provided  in  the  pre- 
cethiii^  section,  and  with  like  efifeot. 
1S79.  cb.  65.  §  4. 

Eedemption. 

Sec.  4204.  Before  sale. —  When  the  condition  of  a  mortgage  of  personal 
property  is  broken,  the  mortgagor,  or  any  person  lawfully  claiming  or  hold- 
ing under  him,  may  redeem  the  same,  at  any  time  before  the  property  is  sold 
in  pursuance  of  the  contract  between  the  parties,  or  the  right  of  redemption 
is  foreclosed  as  hereinafter  provided. 

G.  a  ch.  89,  §  5  (8).    20  M.  411 ;  27  M.  84;  25  M.  515. 

Sec.  4205.  How  made. —  The  person  entitled  to  redeem  shall  pay  or  ten- 
der to  the  mortgagee,  or  person  holding  under  him,  the  sum  due  on  the  mort- 
ga^,  or  ofifer  performance  of  the  thing  to  be  done,  and  shall  pay  all  reasonable 
and  lawful  charges  and  expenses  incurred  in  the  care  and  custody  of  the  prop- 
erty, or  otherwise  arising  from  the  mortgage;  and  if,  upon  such  payment  or 
performance,  or  tender  thereof,  the  property  is  not  forthwith  restored,  the 
person  entitled  to  redeem  may  recover  it  in  a  civil  action,  with  such  damages 
as  he  may  have  sustained  by  the  withholding  thereof. 

G.  a  ch.89,  §6(9X    42M.53. 

Satisfaction  of  Mortgage. 

Sec.  4206.  The  method. —  Whenever  any  mortgage,  filed  under  the  pro- 
visions of  this  chapter,  has  been  paid,  or  the  conditions  thereof  satisfied,  the 
mortgagee,  or  his  assignee  or  personal  representatives,  shall  give  to  the  mort- 
Ijagor,  his  assignee  or  personal  representatives,  a  certificate  in  writing,  under 
his  hand,  staling  the  date  of  the  mortgage  and  a  description  of  the  property 
taereby  mortgaged,  and  that  the  same  has  been  discharged  in  full;  and  on  de- 
livering said  certificate  in  writing  to  the  officer  with  whom  such  mortgage  is 
tiled,  the  said  officer  shall  deliver  said  mortgage  to  the  person  producing  said 
certificate,  on  payment  of  the  sum  of  ten  cents  for  tiling  said  certificate,  and 
shall  tile  said  certiticate  in  his  office,  endorsing  thereon  the  name  of  the  county, 
town  (or  city  or  village),  and  the  true  date  of  tiling  the  same,  and  shall  keep 
and  preserve  said  certificate  among  the  records  in  his  office,  and  shall  write 
the  word  "  satisfied,"  with  the  date,  opposite  to  such  mortgage,  in  the  book  in 
which  such  mortgages  are  entered. 

1873,  ch.  62:  "An  act  to  amend  ch.  89  of  G.  S.,  relating:  to  chattel  mortgages,"  approved 
Fetn^oarj  10,  1872,  *'  by  adding  thereto  "  this  section.     25  M.  85. 

Foreclosure. 

Sfia  4207.  Notice. —  The  mortgagee  or  his  assigns,  after  condition  broken, 
may  give  to  the  mortgagor,  or  the  person  in  possession  of  the  property  claim- 
ing the  same,  written  notice  of  his  intention  to  foreclose  the  mortgage  for 
breach  of  the  condition  thereof;  which  notice  shall  be  served  by  leaving  a 
co[>y  with  the  mortgagor,  or  a  person  in  possession  of  the  property  claiming 
the  same,  or  by  publishing  it,  at  least  once  a  week  for  three  successive  weeks, 
in  a  newspaper  printed  and  published  in  the  county  or  city  where  the  mort- 
gage is  properly  recorded,  or  where  the  property  is  situated,  or  if  there  is  no 
such  paper,  in  a  newspaper  printed  and  published  at  the  capital  of  the  state. 

Remedy  by  SSle.^  Provided,  that  nothing  in  this  chapter  contained  shall 
deprive  the  mortgagee  of  his  remedy  by  sale,  m  cases  where  such  sale  is  au- 
thorized by  the  mortgage. 

a  &  ch.  89,  §  7  (1(0.     25  M.  513 
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Sec.  4208.  Proof  of. —  The  notice,  with  an  affidavit  of  service,  shall  be 
filed  wherever  the  mortgage  is  filed,  and  when  so  filed,  the  same,  or  a  copy 
t)iereof,  shall  be  admitted  as  evidence  of  the  giving  of  such  notice.      • 

G.  S.  ch.  39.  §8(11).     25M.  58. 

Sec.  4209.  When  complete. —  If  the  money  to  be  paid,  or  other  thing 
to  ba  done,  is  not  paid  or  performed,  or  tender  thereof  made,  within  sixty 
days  after  such  notice  is  so  tiled,  the  right  to  redeem  shall  be  foreclosed 

G.  S.  ch.  89,  g  9  (12).    25  M.  515. 

Remedy  by  Sale. 

Sec.  4210.  After  notice. —  Whenever  the  mortgagee  in  a  chattel  mort- 
gage has  a  remedy  by  sale  of  the  mortgaged  property,  authorized  by  the  terms 
of  the  mortgage  in  case  of  default,  buch  mortgaged  property  shall  not  be  sold 
at  private  sale,  but  only  upon  previous  written  notice  given  at  least  ten  days 
before  such  sale,  by  serving  a  copy  of  such  notice  upon  the  mortgagor,  or 
upon  the  person  in  possession  of  the  property  claiming  the  same,  if  such  per- 
son can  be  found.within  the  city,  village  or  town  where  the  mortgage  is  filed, 
or  if  such  mortgagor  or  person  cannot  be  found  within  such  city,  village  or 
town,  then  by  posting  three  copies  of  such  notice  as  follows:  one  copy  in  each 
of  three  of  the  most  public  places  of  the  city,  village  or  town  where  the  mort- 
gage is  filed,  or  where  the  property  is  seized  or  taken  under  the  mortgage. 

3 879,  ch.  65,  §  1 :  "An  act  in  relation  to  chattel  mortgages."    Approved  February  26,  1879. 

Sec.  4211.  And  after  default. —  No  mortgagee,  nor  any  one  claiming 
under  him  shall  have  any  right,  arbitrary  or  without  just  cause,  based  upon 
the  actual  existence  of  facts,  to  declare  any  of  the  conditions  or  stipulations 
of  a  mortgage  broken,  prior  to  the  time  of  default  in  the  payment  of  such 
mortgage,  or  prior  to  tne  time  when  the  conditions  of  such  mortgage  should 
be  performed. 

1879,  ch.  65,  §  2. 

General  Provisions. 

Sec.  4212.  itortgagee  or  pledgee  may  purchase.— Whenever  a  mort- 
gagee or  pledgee  of  personal  property  has  a  remedy  to  enforce  his  lien  upon 
such  property  by  sale  thereof  in  case  of  default,  by  virtue  of  the  contract  cre- 
ating such  lien,  any  such  mortgagee  or  pledgee,  their  legal  representatives  or 
assigns,  may,  fairly  and  in  good  faith,  purchase  such  property  or  any  part 
thereof,  at  any  sale  so  made;  provided^  that  such  sale,  if  such  mortgagee  or 
pledgee  shall  wish  to  bid  thereat,  shall  be  at  public  auction  and  upon  like  no- 
tice as  is  required  in  case  of  execution  sales  in  this  state,  and  shall  be  conducted 
by  the  shentf  or  his  deputy  of  the  county,  or  by  a  constable  of  the  town  in 
which  such  mortgaged  or  pledged  px'operty  or  some  part  thereof  is  situated  at 
the  time  of  giving  such  notice. 

1885,  ch.  171:  '*An  act  authorizing  mortgagees  and  pledgees  of  personal  property  to  pur- 
chase at  public  sales  of  such  property.''    Approved  February  13,  1885. 

Sec.  4213.  Protection  of  mortgaged  chattels.—  That  if  any  person, 
having  conveyed  any  article  of  personal  property  by  mortgage,  shall,  during 
the  existence  of  the  lien  or  title  created  by  such  mortgage,  sell,  transter,  con- 
ceal, take,  drive  or  carry  away,  or  in  any  way  or  manner  dispose  of  said  prop- 
erty or  any  part  thereof,  with  intent  to  defraud,  or  cause  or  suffer  the  same  to 
be  done,  without  the  written  consent  of  the  mortgagee  of  said  property,  he 
shall  be  deemed  guilty  of  misdemeanor,  and  shall  be  liable  to  indictment,'and, 
on  conviction  thereof,  shall  be  punished  by  tine  not  less  than  twice  the  value 
of  the  property  so  sold  or  disposed  of,  or  contined  in  the  county  jail  not  ex- 
ceeding one  year,  or  both,  at  the  discretion  of  the  court,  and  until  the  tine  and 
ail  costs  of  such  prosecution  are  paid:  provided^  that  the  fact  of  sale  without 
the  written  consent  of  the  mortgagee  or  assignee  being  establisued  on  the 
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trial  shall  be  prima  facie  evidence  of  a  fraudulent  intent  on  the  part  of  the 
vendor, 

1806,  ch.  80.  as  amended  1888,  ch.  23.  Approved  Marcfa[  2,  1883.  84  M.  840;  83  M.  537;  27 
M.810. 

Sec.  4214.  Copy  of  mortgage  843  evidence.—  A  copy  of  any  such  mort- 
gage, or  copy,  filed  and  indorsed  as  aforesaid,  together  with  any  statement 
made  in  pursuance  of  this  chapter,  when  certified  by  the  clerk  or  other  proper 
officer  to  be  a  true  copy  of  the  original  on  file  in  his  office,  shall  be  received 
in  evidence  in  like  manner  and  with  like  effect  as  the  original  mortgage  or 
copy  tiled,  and  indoreeraent. 

O.  a  ch.  89,  §  4  (7).    25  M.  84;  36  M.  156. 

Sec.  4215.  Acknowledgments  by  town  clerks.—  That  township  clerks 
are  authorized  and  empowered  to  take  and  certify  acknowledgments  of  chat- 
tel mortgages,  and  acknowledgments  so  taken  shall  be  valid  and  binding  in 
law. 

1871,  ch.  53:  "An  act  to  authorize  township  clerks  to  take  acknowledgments  of  chattel 
mortgages."    Approved  March  6,  1871. 

Conditional  Sales. 

Sec.  4216.  When  valid. —  Every  note  of  hand,  or  other  evidence  of  in- 
debtedness, or  contract,  the  conditions  of  which  are  that  the  title  or  owner- 
ship to  the  property  for  which  said  note  or  other  evidence  of  indebtedness,  or 
contract  is  given,  remains  in  the  vendor,  shall  be  absolutely  void  as  against 
the  creditors  of  the  vendee,  and  as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  note,  or  other  evidence  of  indebtedness  or 
contract,, or  true  copies  thereof,  or,  if  said  contract  be  oral,  then  a  memoran- 
dum expressing  the  terms  and  conditions  thereof,  be  filed  as  hereinafter  pro- 
vided. 

1*573,  ch.  65.  §  1 :  "An  act  to  provide  for  filinp  certain  notes  or  other  evidences  of  indebtPil- 
D<>sa  or  contracts  in  the  office  of  town  clerks."  Approved  March  10,  1873.  35  M,  535 ;  39  N.  W. 
140;  46  M.  241 ;  39  M.  210;  44  M.  224. 

Sec.  421 7.  Where  filed. —  Every  such  note  or  other  evidence  of  indebted- 
ness or  contract,  or  a  copy  thereof,  shall  be  filed  in  the  town,  city  or  village 
where  the  vendee  resides  at  the  time  of  the  making  thereof.  In  each  town 
such  instruments  shall  be  filed  in  the  oiRce  of  ^e  town  clerk  thereof;  and  in 
the  several  cities  and  villages,  in  the  office  or  the  recorder,  clerk  or  other 
officer  in  whose  custody  the  records  are  kept;  and  each  of  the  officers  herein- 
before named  shall  file  all  such  instruments  when  presented  for  that  purpose, 
indorse  thereon  the  time  of  reception,  the  number  thereof,  and  shall  enter  in 
a  suitable  book,  to  be  provided  by  him  at' the  expense  of  the  town,  city  or  vil- 
lage, with  an  alphabetical  index  thereto  under  the  head  of  vendor  and  vendee 
respectively,  the  names  of  each  party  to  such  instrument;  and  in  separate 
columns  opposite  such  names  the  number  of  the  instrument,  the  date,  the 
amount  thereof,  when  due  and  the  date  of  tiling  the  same;  such  instrument 
or  copy  thereof  shall  remain  on  file  for  the  inspection  of  all  persons  interested. 

1873,  ch.  65,  §  2,  as  amended  1883,  ch.  38  (Febiiiary  8th);  1885,  ch.  76  (March  3d).  Amend- 
ment of  le^  in.<serted  in  first  sentence,  the  words  **or  a  copy  thereof.'*  Acts  1885  changed 
word  veodor  to  read  "vendee,"  as  it  read  in  acts  1873.    34  M.  419 ;  46  M.  241. 

Sec.  4218.  ESflfect  of  filing. —  Every  note,  or  other  evidence  of  indebted- 
ness, or  contract,  filed  in  pursuance  of  this  chapter,  shall  be  held  and  considered 
to  be  full  and  sufficient  notice,  to  all  parties  interested,  of  the  existence  and 
conditions  thereof,  but  sball  cease  to  be  notice,  as  against  the  creditors  of  the 
▼endee,  and  subsequent  purchasers  and  mortgagees  in  good  faith,  after  the  ex- 
piration of  one  year  from  the  daf^  on  which  such  note,  or  other  evidence  of 
indebtedness,  or  contract,  becamedue. 

1872,  ch.  65,  §  a    35  M.  535. 

93 


Digitized  by 


Google 


Secs.  4219-4223.]  chattel  mortgages. 

Sec.  4219.  Satisfactloil  of. —  Whenever  any  note,  or  other  evidence  of 
indebtedness,  or  contract,  tiled  under  the  provisions  of  this  act,  has  been  paid, 
or  the  conditions  thereof  satisfied,  the  vendor,  or  his  assignee  or  personal  rep- 
resentatives, shall  give  to  the  vendee,  or  his  assignee  or  personal  represent- 
atives, a  certificate  in  writing,  under  his  hand,  stating  the  date  of  the  instru- 
ment, and  that  the  same  has  been  paid  and  discharged  m  full;  and  on  delivering 
said  certificate  in  writing  to  the  officer  with  whom  such  instrument  is  filed, 
the  said  officer  shall  deliver  said  instrument  to  the  person  producmg  said  cer- 
tificate, and  shall  file  said  certificate  in  his  office,  endorsing  thereon  the  name 
of  the  county,  town,  (or  city  or  village,)  and  the  true  date  of  tiling  the  same, 
and  shall  write  the  word  ''satisfied,"  with  the  date,  opposite  to  such  instru- 
ment, in  the  book  in  which  such  instruments  are  entered. 

1878,  ch.  65,  §  5. 

Seo.  4220.  Copies  843  evidence. —  A  copy  of  any  such  note,  or  other  evi- 
dence of  indebtedness,  or  contract,  or  copy,  tiled  ivnd  endorsed  as  aforesaid, 
together  with  any  statement  made  in  pursuance  of  this  act,  when  certified  by 
the  clerk  or  other  proper  officer  to  be  a  true  copy  of  the  original  on  tile  in  his 
office,  shall  be  received  in  evidence  in  like  manner  and  with  like  effect  as  the 
original  instrument  or  copy  filed  or  endorsed. 

1873,  ch.  65,  §  4. 

Seo.  4221.  Pees. —  The  town  clerk,  and  the  recorder,  clerk  or  other  officer 
of  any  city  or  village,  in  whose  custody  the  records  of  such  village  or  city  are 
kept,  shall  receive  the  sum  of  ten  cents  for  filing  every  note,  contract  or  other 
evidence  of  indebtedness,  to  be  paid  by  the  party  presenting  the  same  for  til- 
ing, and  the  sum  of  ten  cents  for  filing  every  certificate  of  discharge,  to  be 
paid  by  the  party  presenting  the  same  for  tiling,  which  fee  must  be  paid  before 
such  instruments  or  certiticates  shall  be  entitled  to  record. 

1873,  ch.  65,  §  6. 

Lien  for  Seed  Gbain. 

Seo.  4222.  Note  or  contract. —  Any  person  who  desires  to  secure  a  loan 
or  purchase  of  sowing-seed  at  any  time,  may,  at  the  time  of  receiving  such 
seed,  give  a  note  or  contract  for  the  same  to  the  party  of  whom  he  secures  it, 
stating  the  amount  and  kind  of  seed,  the  terms  of  the  loan  or  purchase,  and 
the  time'  and  manner  of  return  or  payment;  and  the  party  furnishing  such 
seed,  and  receiving  such  note  or  contract  therefor,  may  acquire  a  just  and 
valid  lien  upon  the  crop  growing  or  raised  from  such  seed,  by  tiling,  as  herein- 
after provided,  said  note  or  contract,  or  a  true  copy  thereof,  or  a  statement  of 
the  amount  and  kind  of  seed  furnished,  and  the  terms,  time  and  manner  of 
payment. 

1875,  ch.  93,  ^  1:  **  An  act  to  protect  parties  furnishing  sowing-seed."  Approved  March  9, 
1875.  Section  5  of  this  act  provides  that  notes  or  contracts  executed  in  1875  shaU  be  governed 
by  this  act.    32  M.  196;  27  M.  387 ;  44  M.  890. 

Seo.  4223.  Piled. —  The  note,  contract,  or  statement,  or  copy  thereof  men- 
tioned in  section  twenty-one*  of  said  chapter  thirty-nine,  shall  m  order  to  con- 
stitute such  lien,  be  tiled  in  the  office  of  the  town  clerk  of  the  town,  or  the 
clerk  or  recorder  of  the  city  or  village  in  which  the  borrower  resides,  or  in 
which  the  land  on  which  said  seed  is  to  be  sown  is  situated;  and  said  clerk  or 
recorder  shall  receive,  file,  endorse  and  enter  the  same  in  the  same  manner  as 
is  by  law  required  in  case  of  chattel  mortgages,  and  shall  receive  the  samd 
fees  therefor;  and  from  the  time  of  filing  such  note,  contract  or  statement,  or 
copy  thereof,  the  party  loaning  the  seed,  or  assigns,  shall  have  a  valid  first 
claim,  and  lien  upon  the  growing  crops,  and  the  crops  grown  from  such  seed, 
to  the  amount  and  accordmg  to  the  terms  of  the  contract,  against  all  creditors 
and  purchasers  as  well  as  against  the  owner;  and  such  lien  shall  not  be  affected 
by  any  exemption  laws;  and  the  filing  aforesaid  shall  constitute  a  sufficient 
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notice  to  all  persons  of  the  existence  of  such  lien,  but  such  lien  shall  cease  after 
une  year  from  the  date  of  filing  the  sanne. 

1875.  ch.  93,  §  2,  as  amended  1883,  ch.  88.  §  8  (February  8).  Amendment  inserted  "or 
recorder  of  the  city  or  village  in  wliich  the  borrower  resides."  ^  The  preceding  section.  34 
IL  419;  36  M.  126;  27  M.  387;  32  M.  196. 

Sec.  4224.  Enforcement  of  lien. —  The  party  owning  such  note  or  con- 
tract, and  having  such  lien,  maj^  at  any  tinae  after  condition  broken,  proceed 
to  take  possession  of  the  crop  raised  from  the  seed  for  which  it  was  given,  or 
so  much  thereof  as  he  may  be  entitled  to  take  or  receive,  according  to  the 
terras  of  such  note  or  contract,  and  the  necessary  expense  of  taking  the  same; 
and  upon  the  receipt  of  such  payment  or  satisfaction,  the  lien  shall  become 
discharged. 

1875.  ch.  93,  §  a     33  M.  196. 

Sec.  4225.  Application  of  statute. —  The  general  statutes  relating  to 
chattel  mortgages,  so  far  as  not  inconsistent  with  the  provisions  of  this  act, 
ghiill  be  applicable  thereto. 

1875,  ch.  93,  §4.     33  M.  196. 
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CHAPTER  57  (G.  S.  ph.  41). 

FRAUDS,  ASSIGNMENTS. 

TiTLK  1.  Statute  op  Frauds. 

2.  Fraudulent  Conveyances  against  Purchasers. 

8.  Fraudulent  Conveyances  Against  Creditors. 

4.  Voluntary  Assignments  for  Creditors. 

5.  Insolvent  Assignment  for  Creditors. 

The  statute  of  frauds  is  from  29  Car.  II.  ch.  8,  §g  14  and  17,  A.  D.  1676.  The  statutes  against 
fraudulent  conveyances  are  from  13  Eliz.  ch.  5,  A.  D.  1571;  for  protection  of  creditors,  and 
27  Eliz.  ch.  4,  A.  D.  1585.  for  protection  of  purchasers.  The  assignment  law  is  acts  1876,  ch. 
44,  as  amended,  and  the  insolvent  law  is  acts  18S1,  ch.  148,  as  amended. 


statute  of  frauds. 
Sections, 

4226-4283.    Contracts  required  to  be  in  writ- 
ing. 

fraudulent  conveyances  against  pur- 
chasers. 

4234-4285.    To  defraud  prior  or   subsequent 

purchasers. 
4236-4238.     With  power  of  revocation. 

fraudulent  as  against*  creditors. 


4239-4242. 
4213-4247. 


As  to  chattels. 
As  to  land. 


VOLUNTARY  ASSIGNMENTS  FOR  CREDITORS. 

4248-4252.    Requirements  —  Bond  —  Notice  — 
Inventory. 

4258-4254.    Proof  and  payment  of  claims. 

4:^55.    Removal   and   discharge    of   as- 
signee. 


Sections. 
4256. 

4257. 

4258. 
4259. 


Assignee    to    attack    fraudulent 

conveyance. 
Suit  on  assignee's  bond. 
Prior  assignments. 
Operate  as  conveyance,  when. 


INSOLVENT  ASSIGNMENT  FOR  CREDITORS. 

4260.  Authorized,  when. 

4261.  Preferences  prohibited. 

4262.  Acts  in  contemplation  of  insolv- 

ency. 

4263.  Receiver  —  Application  for. 

4264.  Discharge  of  attachments. 

4265.  Vacancy  and  removal. 

4266.  Notice  of  appointment. 

4267.  Disallowance  of  claims. 

4268.  Release  of  creditors. 

4269.  Distribution. 

4270.  Copartnership  assignments, 
4271-4274.  Complaint  —  Costs — Fees. 


TITLE  1. 

STATUTE  OF  FRAUDS. 

The  statute  of  frauds,  29  Car.  II.  ch.  8,  A.  D.  1676,  originated  with  Lord  Nottingham,  and 
for  its  history  see  Ash  v.  Abdy,  3  S wanst.  664.  The  provisions  in  this  title  contain  the  fourth 
and  seventeenth  sections  of  that  statute,  except  the  provision  to  charge  a  personal  repreeenta- 
tive  upon  a  promise  to  answer  any  debt  or  damage  out  of  his  own  estate.  The  provisions  iu 
Lord  Tenterden's  act,  9  Geo.  IV.  ch-  14,  t;§  5,  6,  that  to  charge  any  person  for  a  representation 
or  assurance  of  another^s  character,  conduct,  credit,  ability,  trade  or  dealings,  to  enable  such 
otlier  to  obtain  credit,  money  or  goods,  or  to  charge  any  person  upon  a  promise  made  after 
full  age  to  pay  a  debt  contracted  during  infancy,  or  ratification  after  full  age  of  a  promise  or 
simple  contract  made  during  infancy,  were  not  adopted  in  this  state. 

Sec.  4226.  Contracts  to  be  in  writing.—  No  action  shall  be  maintained, 
in  either  of  the  following  cases,  upon  any  agreement,  unless  such  agreement, 
or  some  note  or  memorandum  thereof,  expressing  the  consideration,  is  iii  writ- 
ing, and  subscribed  by  the  party  charged  therewith: 

First.  Every  agreement  that  by  its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof; 

Second.  Every  special  promise  to  answer  for  the  debt,  default  or  doings  of 
another; 
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Third.  Every  agreement,  promise  or  undertaking,  made  upon  consideration 
of  marriage,  except  mutual  promise  to  marry. 

G.  a  cli.  41.  §  6.  Same  as  §  2,  ch.  63,  R.  S.  and  §  2,  ch.  50,  C.  S.  1  M.  301 ;  5  M.  455;  14  M. 
m.  265;  16  M.  68;  2J  M.  40;  22  M.  283,  449;  23  M.  6,  542;  34  M.  308;  34  M.  511 ;  89  N.  W.  147. 
'^. 

.This  is  part  of  §  4,  ch.  3,  29  Car.  11.  Passed  A.  D.  1676.  A  provision  in  that  law  that  to 
charge  a  personal  representative  upon  a  promise  to  answer  any  debt  or  damages  out  of  his 
own  estate,  it  must  be  in  writing,  appears  not  to  have  been  adopted  in  Minnesota. 

The  first  sentence  in  R.  S.  and  C.  S.  reads:  **  In  the  following  cases  every  agreement  shall  be 
void  unless  such  agreement."  This  language  was  changed  by  the  revisers  in  1863  to  read :  "  No 
action  sbaU  be  maintained  in  either  of  the  following  cases  upon  any  as^reement,  unless  such 
agreement;**  and  as  thus  changed  was  adopted  in  G.  S.  18(56,  and  means  the  same,  namely,  that 
**  no  action  shall  be  maintained  upon  any  agreement  in  either  of  the  following  cases,  unless  such 
agreement.*'  It  does  not  mean  that  every  agreement  shall  be  in  writing,  but  that  the  cases 
named  shall  be  in  writing,  because  this  is  the  meaning  ot  29  Car.  II.  ch.  3,  g  4,  and  all  the  state 
statutes  framed  from  it. 

"  Expressing  the  consideration,*^  This  places  the  law  as  it  stood  under  29  Car.  II.  ch.  3,  §  4, 
and  the  rule  as  laid  down  in  Wain  v.  Walters,  2  Smith  L.  Cas.  147;  5  East,  10,  which  was  abol- 
ished in  England  by  19  and  20  Vict.  ch.  97.  and  in  most  of  United  States.  The  rule  in  Wain  v. 
Walters  was  doubted  in  14  Ves.  Jr.  190;  15  Ves.  Jt.  287,  and  sanctioned  in  5  Barn.  &  Aid.  595. 
The  conflict  is  reviewed  in  17  Mass.  122. 

St^scribed  by  the  party  charged  therewith,  prohibits  the  signing  by  or  through  an  a<?ent, 
which  is  allowed  in  real  estate  contracts  and  as  to  chattels  in  many  of  the  states,  and  excludes 
ibe  learning  on  the  question  that  tlio  name  could  appear  in  any  part  6t  the  writing,  because 
the  name  must  be  subscribed,  the  old  law  using  the  word  *•  signed."  18  Ves.  Jr.  175;  3  Meriv. 
«2;  1  Cox,  C.  Eq.  223;  1  R.  &  My.  625;  2  M.  &  W.  653;  7  Exch.  802;  1  Sug.  Vend.  54;  1  Camp. 
5i3:  2  M.  &  S.  286;  2  B.  &  P.  238;  3  Esp.  180;  0  East,  307;  14  Johns.  484;  13  Mass.  87;  2  Pars. 
Cont  292;  1  Sch.  &  Lefr.  31 ;  9  Ves.  Jr.  250. 

Not  to  be  performed  within  a  year,  means  when  this  appears  from  the  agreement  itself  or 
nect«arily  implied  therefrom  (11  East,  142;  1  Greenlf.  Ev.  §  263;  1  Pars.  Cont.  92);  and  not  to 
be  carried  into  full,  complete  and  elfeccive  execution  within  the  year.  1  Smith,  L.  Cas.  142; 
Chit.  Cont.  67;  2  Pars.  Cont.  3 1 6. 

:ypeciai  promise  to  answer  for  the  debt,  defaulter  doings  of  another,  means  same  as  language 
in  29  Car.  II.  ch.  3,  ^4.  *•  to  charge  any  persbn  upon  a  promis"  to  answer  for  the  debt,  delault 
or  misdoings  of  another,"  and  embraces  the  learning  of  liability  lor  collateral  promises,  except 
ibat  which  falls  under  9  Geo.  IV.  ch.  14,  Jj  6, —  to  answer  for  the  character,  conduct,  credi- 
bility, trade,  or  dealings  of  another;  which  has  not  been  adopted  in  this  state  (Smith.  Mer. 
Law,  438;  2  Steph.  Com.  103;  1  Smith,  L.  Cas.  133;  2  Smith,  L.  Cas.  147;  1  Hen.  Bl.  120;  2  Pars. 
Cont.  309;  2  B.  &  A.  613;  11  A.  &  E.  438;  1  Pars.  Cont.  497;  18  Pick.  369;  8  Johns.  3ni);  the 
question  in  such  cases  being  to  whom  was  credit  given.  Smith,  Mer.  Law,  443;  5  Hill,  483; 
1  Gill,  260;  Sto.  Cont.  §  130. 

Made  upon  consideration  of  marriage  includes  all  promises  in  the  nature  of  marriage  settle* 
menis,  advancements  or  provisions  in  view  of  marriage  (12  Ves.  67;  1  Ves.  Jr.  196);  not  prom- 
ises to  marry,  even  if  not  mutual.  1  Bland,  287;  1  Sto.  34.  Any  writing  wiU  do.  Even  a  letter 
sufficient  (1  Vern.  110;  2  Vera.  200;  5  Vin.  522);  and  if  receded  from,  parol  can  establish.  2  P. 
Wms.  65;  2  Vern.  201.  And  parol  before,  will  support  written  asjreement  alter  marriage.  13 
Ves.  Jr.  74;  1  Swanst.  106;  3  Johns.  Ch.  481;  43  M.  166-168;  44  M.  310. 

SEa  4227.  Contracts  for  sale  of  goods.— Every  contract  for  the  sale 
of  any  goods,  chattels  or  things  in  action,  for  the  price  of  fifty  dollars  or  more, 
shall  be  void,  unless. 

First.  A  note  or  memorandum  of  such  contract  is  made,  in  writing,  and 
subscribed  by  the  parties  to  be  charged  therewith;  or, 

Second.  Unless  the  buyer  accepts  and  receives  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in  action ;  or, 

Third.  Unless  the  buyer,  at  the  time,  pays  some  part  of  the  purchase- 
money. 

G.  8.  ch.  41,  §  7.  8  M.  109;  18  M.  191 ;  14  M.  137;  15  M.  440;  21  M.  403.  This  is  §  17,  ch.  8, 
2yCar.  IL,  as  explained  by  Lord  Tenterden's  act,  9  Geo.  IV.  ch.  14,  §  7,  whicli  provided  that 
to  make  a  contract  for  the  sale  of  goods  valid,  the  buyer  shall  accept  and  receive  in  whole  or 
io  part  the  thing  sold,  or  give  something  in  earnest  to  bind  the  bai'gain  or  in  part  payment,  or 
Uiat  some  note  or  memorandum  of  the  bargain  be  made  and  signed  by  the  parties  or  their 
agents.  1  East.  194;  7  Leigh,  566.  Few  states  adopted  this,  becaube  of  the  belief  that  it  hin- 
aered  traffic.     44  M.  8l0. 

SEa  4228.    Auctioneer's  memorandum.—  Whenever  goods  are  sold 
at  public  auction,  and  the  auctioneer,  at  the  time  of  sale,  enters  into  a  sale- 
book  a  memordndym  specifying  the  nature  and  price  of  the  property  sold, 
the  terms  of  the  sale,  name  of  tde  purchaser,  and  the  name  of  the  person  on 
Vou  II— 7  97 
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whose  account  the  sale  is  made,  such  memorandum  shall  be  deemed  a  note  of 
the  contract  of  sale,  within  the  meaning  of  the  last  section. 

G.  8.  ch.  41,  §  8.  This  is  the  rule  with  respect  to  sales  of  real  estate.  12  Ves.  Jr.  466;  15 
Ves.  Jr.  515. 

Seo.  ^229.  Existing  trusts. —  Every  grant  or  assignment  of  any  existing 
trust  in  goods  or  things  in  action,  unless  the  same  is  in  writing,  subscribed  by 
the  party  making  the-same,  or  by  his  agent  lawfully  authorized,  shall  be  void. 

O.  8.  ch.  41,  §  9.  28  M.  55.  Same  as  R.  S.  ch.  64,  §  2.  The  protection  afforded  by  statutes 
from  the  lb  Eliz.  ch.  6,  and  statute  of  Anue,  for  trusts  in  chattels,  was  that  such  writing 
would  be  void  as  to  creditors  and  subsequent  purchasers  unless  duly  admitted  to  record.  2 
Wh.  &  Tud.  L.  Cas.  110;  2  Lomax,  Dig.  4«4,  492. 

Sec.  4230.  Conveyance  of  land  to  be  in  writing.— No  estate  or  in- 
terest in  lands,  other  than  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  lands,  or  in  any  manner  relating  thereto, 
phalL  hereafter  be  created,  granted,  assigned,  surrendered  or  declared,  unless 
by  act  or  operation  of  law,  or  by  deed  or  conveyance  in  writing,  subscribed 
by  the  parties  creating,  granting,  assigning,  surrendering  or  declaring  the 
same,  or  by  their  lawful  agent  thereunto  authorized  by  writing. 

G.  S.  ch.  41,  §  10.  Same  as  R.  S.  ch.  62.  ii  6.  2  M.  277:  4  M.  141;  6  M.  250;  6  M.  35S:  84  M. 
273;  81  M.  4^2;  80  M.  516;  26  M.  185;  25  M.  118;  24  M.  173.  This  is  subdtanUally  t^  7.  ch.  3, 
29  Car.  II. ,  and  the  object  is  to  exclude  all  parol  evidence  in  land  contracts.  27  £.  C.  L.  33;  5 
B.  &  A.  58;  2  Atk.  383;  6  East  602;  11  East,  302;  2  M.  &  8.  205.  But  this  does  not  inhibit  con- 
tracts not  within  the  statute,  such  as  parol  agreements  partly  performed.  1  Wh.  &  T.  L.  Cas. 
657;  1  Johns.  Ch.  278;  1  Sch.  &  Lefr..22;  19  Ves.  Jr.  479.  Formerly  a  deposit,  security  or 
payment  of  purchase  money,  or  a  part,  was  part  performance.  2  Vern.  618;  1  Ves.  62;  4  Vea. 
VJu:  3  Atk.  ^.  bin  ihi8  was  overruled.  1  Sch.  &  Lefr.  40,  129;  6  Wheat  153;  4  Biackf.  94. 
26  M.  322;  43  M.  166;  47  M.  6. 

Skc.  4231.  Same  — Limitation.— The  preceding  section  shall  not  be 
construed  to  affect  in  any  manner  the  power  of  a  testator  in  the  disposition 
of  his  real  estate  by  a  last  will  and  testament;  nor  to  prevent  any  trust  from 
arising  or  being  extinguished  by  implication  or  operation  of  law. 

G.  S.  ch.  41,  §  11.    Same  as  R  a  ch.*^  62,  §  7. 

Sec.  4232.  Contracts  for  leasing  and  for  sale  of  realty.— Every  con- 
tract for  the  leasing  for  a  longer  period  than  one  year,  or  for  the  sale,  of  any 
lands,  or  any  interest  in  lands,  shall  be  void,  unless  the  contract,  or  some  note 
or  memorandum  thereof,  expressing  the  consideration,  is  in  writing,  and  sub- 
scribed by  the  party  by  whom  the  lease  or  sale  is  to  bo  made,*  or  by  his  law- 
ful agent  thereunto  authorized  in  writing,  and  no  such  contract  when  made 
by  such  agent  shall  be  entitled  to  record,  unless  the  authority  of  such  agent 
be  also  recorded. 

G.  S.  ch.  41,  {^  12,  as  amended  1887,  ch.  26.  Approved  March  7th.  Amendment  struck  out 
"or  by  his  authorized  ac:ent-'  and  inserted  matter  below*.    Same  as  R.  8.  ch.  62,  >$S  8,  ». 

8  M.  f)24:  10  M.  207;  14  M.  72;  16  M.  172;  20  M.  178;  21 IL  409,  538;  31  M.  313;  25  M.  118;  89 
M.49o;  43  M.  167. 

Sec.  4233.  Part  performance.—  Nothing  in  this  chapter  contained  shall 
.bo  construed  to  abridge  the  power  of  courts  of  equity  to  compel  the  specific 
performance  of  agreements,  m  cases  of  part-performance  of  such  agreements. 

G.  S.  ch.  41,  §  18.  Same  as  R.  a  ch,  62,  §  10.  13  M.  462;  14  II  72:  20  M.  219;  28  M.  34a 
Parol  agreements  partly  performed  were  always  enforceable  in  equitv,  for  the  learning  of 
which  8ee  1  Wh.  &  T.  L.  Cas.  557 ;  1  Johns.  Ch.  273;  2  Sto.  Eq.  Jur.  J^g  759-767;  6  Wheat  528; 

9  Pet  86 ;  5  Wend.  638.    Formerly  payment  of  purchase  money  was  part  performance.    2  Vern. 
618;  4  Ves.  720.    But  overruled  in  1  Sch.  &  Lefr.  40,  129;  6  Wheat  15a     1801,  ch.  76. 
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TITLE  2. 
CONVEYANCES  OF  LANDS  FRAUDULENT  AS  AGAINST  PURCHASERa 

This  title  is  from  27  Eliz.  ch.  4,  A.  D.  1585,  intended  to  protect  subsequent  purchasers  of 
land,  and  was  copied  from  the  ciyil  law.  Dig.  5,  8,  11,  42;  2  Bell's  Com.  182  *,  1  Am.  L.  Cas.  08 ; 
8  Wheat.  229. 

Sbc.  4234.  Conveyances  to  defraud  purchasers —  Every  conveyance 
of  any  estate  or  interest  in  lands,  or  the  rents  and  profits  of  lands,  and  every 
charge  upon  lands,  or  upon  the  rents  and  profits  thereof,  made  or  created 
\nth  the  intent  to  defraud  prior  or  subsequent  purchasers,  for  a  valuable  con- 
sideration, of  the  same  lands,  rents,  or  profits,  as  against  any  such  purchasers, 
shall  be  void. 

G.  a  ch.  41,  §  1.  2  M.  264,  291 ;  8  M.  889 ;  86  M.  305.  This  is  the  provision  in  27  Eliz.  ch.  4, 
A  D.  1585,  enacted  to  protect  purchasers  in  realty  only.  The  13  Eliz.  ch.  5,  A.  D.  1571,  pro- 
tected existing  and  subsequent  creditors,  and  included  lands  and  chattels.  In  this  statute  the 
iHTot  is  **  the  intent  to  defraud,"  not  ''to  delay,  hinder  or  defraud,*'  as  in  the  13  Ehz.  ch.  5. 
For  the  law  before  27  Eliz.  ch.  4,  seo  1  Cro.  445 ;  2  Lomax,  Dig.  452.  The  purchasers  protected 
by  this  statute  are  bona  fide  purchasers  for  value  without  notice,  whether  from  grantor  or 
grantee  (Twyne's  Case.  3  Co.  83;  2  Lomax,  Dig.  458;  3  Johns.  Ch.  371;  18  Johns.  615.  624;  2 
Mason,  252;  6  Cranch,  133),  and  not  purchasers  where  purchase  fraudulent  in  its  inception 
(Burrers  Case,  6  Co.  92);  even  without  notice  (Gooch's  Case,  5  Co.'  60;  9  East,  59;  1  Story,  Eq. 
Jur.  §  881X  or  with  fraudulent  design  in  grantor  and  notice  thereof  by  grantee  (4  Wena.  100 ; 
7  Pet.  34J5>;  nor  with  notice  of  prior  fraudulent  conveyance  (1  Am.  L.  Cas.  77;  1  Story,  Eq. 
JttT.  s$  426;  2  Vos.  Sr.  10;  1  Madd.  R.  414;  4  Wash.  C.  C.  129;  5  Pet.  264;  5  Wend.  661),  or  prior 
voluntary  conveyance.  1  Story,  Eq.  §  430;  5  Pet.  264,  280.  Vendee  at  judicial  sale  under 
assignment  for  creditors  is  not  a  purchaser  (2  Lomax,  Dig.  458;  11  W^heat.  78;  3  Sim.  659;  18 
Ves.  b4),  but  mortgagee  or  trust  creditor  is.  1  Story,  Eq.  ^  426.  The  badges  of  fraud  are  the 
same  as  against  creditors  (2  Lomax,  453;  Twyne's  Case,  3  Co.  81),  where  such  badges  are  enu- 
merated.    1  Am.  L.  Cas.  96;  1  Story,  Eq.  §  4:>6. 

Sec.  4235.  Subsequent  purchaser  with  notice.—  No  such  conveyance 
or  charge  shall  be  deemed  fraudulent,  in  favor  of  a  subsequent  purchaser,  who 
bad  actual  or  legal  notice  thereof  at  the  time  of  his  purchase,  unless  it  appears 
that  the  grantee  in  such  conveyance,  or  person  to  be  benefited  by  such  charge, 
was  privy  to  the  fraud  intended. 

6.  a  ch.  41,  §  2.  This  is  the  doctrine  of  notice,  stated  in  preening  section,  applied  to  sub- 
sequent purchasers,  that  such  purchasers  witii  notice,  actual  or  legal,  at  time  of  purchase,  is 
not  protected  unless  grantee  be  privy  to  fraud.  Cro.  Jac.  270;  16  Johns.  189;  6  Binney,  109; 
e  Watts,  429. 

Sbc.  4236.  Conveyances  with  powers  of  revocation.—  Every  con- 
veyance or  charge  of  or  upon  any  estate  or  interest  in  lands,  containing  any 
provision  for  the  revocation,  determination  or  alteration  of  such  estate  or 
interest,  or  any  part  thereof,  at  the  will  of  the  grantor,  shall  be  void,  as 
against  subsequent  )>urchasors  from  such  grantor,  for  a  valuable  consideration, 
of  any  estate  or  interest  so  liable  to  be  revoked  or  determined,  although  the 
same  is  not  expressly  revoked,  determined,  or  altered  by  such  grantor,  by 
virtue  of  the  power  reserved  or  expressed  in  such  prior  conveyance  or  charge. 

G.  S.  ch.  41,  §  8.  Reserving  power  of  revocation  is  one  of  the  badges  in  Twyne's  Case,  3  Ca 
81 ;  but  such  power  is  to  be  distmguished  from  conditions.     2  Lomax,  Dig.  423,  425. 

Sec.  4237.  Same  — By  grantee  of  power.— When  a  power  to  revoke  a 
conveyance  of  any  lands  or  the  rents  and  profits  thereof,  and  to  reconvey  the 
same,  is  given  to  any  person  other  than  the  grantor  in  such  conveyance,  and 
such  person  thereafter  conveys  the  same  land,  rents  or  profits,  to  a  purchaser 
for  a  valuable  consideration,  such  subsequent  conveyance  shall  be  valid,  in  the 
same  manner  and  to  the  same  extent  as  if  the  power  of  revocation  was  recited 
therein,  and  the  intent  to  revoke  the  former  conveyance  expressly  declared. 

aadu4i,  §4. 
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Sec.  4238.  Same  —  Prematurely  made.—  If  a  conveyance  to  a  pur- 
chaser, under  either  of  the  two  preceding  sections,  is  made  before  the  person 
making  the  same  is  entitled  to  execute  his  power  of  revocation,  it  shall  never- 
theless be  valid  from  the  time  the  power  of  revocation  actually  vests  in  such 
person,  in  the  same  manner  and  to  the  same  extent  as  if  then  made. 

G.  &  ch.  41,  §  5, 


TITLE  3. 

CONVEYANCES  RELATIVE  TO  LANDS,  GOODS  AND  CHATTELS,  FRAUDULENT  AS 

AGAINST  CREDITORS. 

This  title  is  from  18  Eliz.  ch.  5,  A  D.  1571,  intended  to  protect  existing  and  subsequent  cred- 
itoi*s,  and  applied  to  lands  and  chattels,  whereas  the  27  Eliz.  ch.  4,  applied  to  lands  alone,  and 
intended  to  benefit  subsequent  purchasers  only.  Taken  from  Civil  Law.  Dig.  5,  8,  11,  42 :  2 
Bell's  Com.  182.    44  M.  4,  292. 

Chattels. 

Sec.  4239.    Chattels  in  trust  for  grantor.—  All  deeds  of  gift,  all  con- 
veyances, and  all  transfers  or  assignments,  verbal  or  written,  of  goods,  chattels 
or  things  in  action,  made  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  the  creditors,  existing  or  subsequent,  of  such  person. 
•  G.  S.  ch.  41,  §  14.    8  M.  864;  4  M.  583;  14  M.  205;  do  M.  190.  475;  25  M.  180. 

Sec.  4240.  Chattels  —  Sale  without  delivery .— Every  sale  made  by  a 
vendor  of  goods  and  chattels  in  his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  unless  the  same  is  accompanied  by  an  irti- 
mediate  delivery,  and  followed  by  an  actual  and  continued  change  of  posses- 
sion, of  the  things  sold  and  assigned,  shall  be  presumed  to  be  fraudulent  and 
void  as  against  the  creditors  of  the  vendor  or  assignor,  or  subsequent  pur- 
chasers in  good  faith,  unless  those  claiming  under  such  sale  or  assignment 
make  it  appear  that  the  same  was  made  in  good  faith,  and  without  any  intent 
to  hinder,  delay  or  defraud  such  creditors  or  purchasers. 

G.  a  ch.  41,  ^  15.  27  M.  583;  89  N.  W.  2S.  Presumed  to  be  fraudulent  8  Wend.  876;  23 
E.  C.  L.  R.  130.  Formerly  it  was  fraudulent  per  se,  1  Cranch.  316 ;  2  T.  R  587.  For  learning  on 
this  subject,  see  2  B.  &  P.  59;  4  Taunt.  328;  1  M.  &  S.  251;  5  Taunt  212;  7  Taunt  149;  4  R  & 
C.  652;  9  Johns.  837;  1  Gall;  419;  5  a  &  R  275;  15  Mass.  244;  1  Pick.  288;  3  Cowen,  166;  10 
a  &  R  419.  39  M.  270;  40  M.  423;  41  M.  292;  42  M.  459;  44  M.  548;  48  M.  899;  45  K  126;  89 
M.  269;  40  M.  424;  42  M.  457;  44  M.  541 ;  47  N.  W.  544 ;  44  M.  172 ;  46  M.  126. 

Sec.  4241.  Same  —  Creditors  defined.— The  term  "  cretlitors,"  as  used 
in  the  preceding  section,  includes  all  persons  who  are  creditors  of  the  vendor 
or  assignor  at  any  time  while  such  goods  and  chattels  remain  in  his  posses- 
sion, or  under  his  control. 

G.  S,  ch.  41,  §  16.  Intended  to  embrace  all  creditors ;  formerly  it  was  otherwise.  5  Cranch, 
154 :  8  Johns.  Ch.  499 ;  4  Jolms.  536 ;  2  Bland,  23 ;  12  a  &  R  448.  40  M.  424 ;  39  M.  269 ;  43  M. 
457;  44  M.  54a 

Sec.  4242.  Same  —  Exceptions. —  Nothing  contained  in  the  two  preced- 
ing sections  shall  apply  to  contracts  of  bottomry  or  respondentia,  or  assign- 
ments or  hypothecations  of  vessels  or  goods  at  sea  or  in  foreign  ports,  op 
without  this  state;  provided^  the  assignee  or  mortgagee  takes  possession  of 
such  vessel  or  goods  as  soon  as  possible  after  the  arrival  thereof  within  this 
state. 

G.  S.  ch.  41,  §  17. 

Lands. 

Seo.  4243.  Conveyance  to  defraud  creditors.— Every  conveyance  or 
assignment,  in  writing  or  otherwise,  of  any  estate  or  interest  in  lands,  or  of 
any  rents  or  profits  issuing  therefrom,  and  every  charge  upon  lands,  or  upon 
the  rents  or  profits  thereof,  made  with  the  intent  to  hinder,  delay  or  defraud 
creditors  or  otlicr  persons  of  their  lawful  actions,  damages,  forfeitures,  debt«, 
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or  demands,  and  every  bond  or  other  evidence  of  debt  given,  actions  com- 
menced, order  or  judgment  suffered,  with  the  like  intent,  as  agamst  the  per- 
sons so  hindered,  delayed,  or  defrauded,  shall  be  void. 

G.  S.  ch.  41.  g  18.  3  M.  377;  8  M.  389:  12  M.  61 ;  19  M.  17;  22  M.  214,  247;  28  M.  242;  25  M. 
159;  24  M.  173.  This  is  13  Eliz.  ch.  5,  A.  D.  1571,  as  applied  to  lands,  and  was  enacted  to  protect 
existing  and  subsequent  creditors.  1  Am.  L.  Cas.  6S;  8  Wheat.  229.  All  creditors  (18  Johns. 
425;  1  Am.  L.  Cas.  73-79;  23  E.  C.  L.  R  96;  3  B.  &  A.  362).  suing  ex  maleflcio  or  for  tort  and 
ex  contractu^  whether  original  or  assignee.  2  Lomax,  445 ;  Twyne's  Case,  3  Rep.  82 ;  18  Johns, 
4:^.  Badges  enumerated  in  Twyne's  Case.  The  intent  must  exist  and  be  concurred  in. 
a  Lomax,  419;  7  Pet.  393;  Cro.  Jac.  270;  16  Johns.  189;  5  Binney,  109;  6  Watts,  429. 

Sec.  4?44.  Fraudulent  intent  —  Consideration.—  The  question  of 
fraudulent  intent,  in  all  cases  arising  under  the  provisions  of  this  title,  shall 
be  deemed  a  question  of  fact,  and  not  of  law;  and  no  conve3'ance  or  charge 
shall  be  adjudged  fraudult^nt  as  against  creditors,  solely  on  the  ground  that  it 
was  not  founded  on  a  valuable  consideration. 

G.  S.  ch.  41.  ^20.  6  M.  305;  19  M.  367:  27  M.  533.  The  statute  13  Eliz.  ch.  5,  left  each  case 
to  determine  whether  the  intent  existed.  The  law  formed  the  conclusion  from  the  facts.  3 
Ves.  Sr.  1 ;  2  Ves.  Jr.  272;  3  Johns.  Ch.  516;  3  Dyer,  294.  The  question  soon  arose  whether 
vduntary  conveyance  jper  se  was  such  intent  —  a  question  of  law.  Opinions  conflicted*  5  Ves. 
SSI;  17  Eng.  Ch.  345;  8  M.  &  W.  410;  23  E.  C.  L.  362;  11  Wheat.  199.  In  Reade  v.  Livingston, 
3  Johns.  Ch.  481,  500,  Chancellor  Kent  held  the  true  principle  to  be  that  voluntary  conveyance 
perseis  absolutely  void  as  to  existing  creditors,  but  onlv  prima  facie  fraudulent  as  to  subse- 
quent creditors.  This  section  repudiates  Reade  v.  Livingston  and  establishes  the  rule  that  vol- 
untary conveyance  is  only  prima  facie  evidence  of  fraud,  and  that  there  must  be  mala  fides  or 
fraud  in  fact,  whether  aimed  at  existing  or  subsequent  creditors,  thus  placing  existing  and  sub- 
sequent creditors  on  same  footing.  20  Wall  35 ;  1  Otto,  485 ;  1  Am.  L.  Cas.  6a  44  M.  168 ;  45 
M.127. 

SEa  4245.  Purchaser  without  notice  protected.— The  provisions  of 
tnis  title  shall  not  be  construed  in  any  manner  to  atfect  or  impair  the  title  of 
a  purchaser  for  a  valuable  consideration,  unless  it  appears  that  such  purchaser 
had  previous  notice  of  the  fraudulent  intent  of  his  immediate  grantor,  or  of 
the  fraud  rendering  void  the  title  of  such  grantor. 

G.  Sb  ch.  41,  §  21.  6  M.  805.  This  is  common-law  rule  of  purchaser  for  value  without  no- 
tice, meaniDg  a  complete  purchaser  —  one  who  has  paid  purchase-mofaey  and  taken  conveyance 
before  noUco  (3  P.  Wms.  307;  2  Atk.  680:  1  Alk.  384;  3  Sug.  Vend.  34«;  2  Wh.  &  Tud. 
L  a  163;  2  Ambl.  436;  1  Sch.  &  Lefr.  157;  7  Johns.  Ch.  65),  claiming  under  parties  who  had 
notice  (14  Mass.*  296;  10  Me.  221),  or  with  notice  if  one  under  whom  he  claims  had  no  notice. 
8  Pick.  329;  16  Mass.  406;  «  Johns.  137;  10  Pet.  177.  This  rule  that  the  purchaser  must  be  a 
complete  purchaser,  based  upon  the  ground  that  the  defense  of  purchaser  without  notice  is  a 
complete  defense  or  no  defense  at  all  (Mitf.  215;  8  Atk.  304;  2  Ves.  Jr.  454;  2  Wh.  &  Tud. 
L  CL 144),  has  been  repudiated  in  several  jurisdictions  holding  ihat  purchaser  will  be  protected 
to  extent  of  his  payments.     Doswell  v.  Buchanan,  3  Lei;<h,  365. 

Tins  section  would  seem  to  adopt  Chancellor  Kent's  view  in  Murray  v.  Ballou,  1  John.  Ch. 
674,  that  purchaser  is  not  required  to  take  notice  of  a  record  by  a  person  under  whom  his  title 
is  not  derived,  or,  in  other  words,  that  in  searching  for  incumbrances  a  purchaser  is  not  required 
U)  look  beyond  the  date  which  exhibits  the  title  of  his  grantor.  2  Leigh,  365 ;  14  Mass.  30u :  2 
Mason,  536;  23  Me.  165. 

Sec.  4246.  Heirs  and  successors. —  Every  conveyance,  charge,  instru- 
ment or  proceeding,  declared  to  be  void,  by  the  provisions  of  this  and  the  two 
preceding  titles,  as  against  creditors  or  purchasers,  shall  be  equally  void  against 
the  heirs,  successors,  personal  representatives  or  assignees  ot  such  creditors  or 
porcbasers. 

6.  &  ch.  41.  g  19. 

SEa  4247.  Conveyance  defined. —  The  term  "  conveyance,"  as  used  in 
this  chapter,  shall  be  construed  to  embrace  every  instrument  in  writing,  ex- 
cept a  last  will  and  testament,  whatever  may  be  its  form,  and  by  whatever 
name  it  may  be  known  in  law,  by  which  any  estate  or  interest  in  lands  is 
created,  aliened,  assigned  or  surrendered. 

G.  a  ch.  41,  §  22.    24  M.  173. 
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TITLE  4. 

VOLUNTARY  ASSIGNMENTS  FOR  CREDITORS. 

Seo.  4248.  Requirements. —  Every  conveyance  or  assignment  made  by  a 
debtor  or  debtors  of  the  whole  or  any  part  of  their  estate,  real  or  personal,  in 
trust,  to  an  assignee  or  assignees,  for  the  benefit  of  creditors,  shall  be  void, 
unless  the  assignee  or  assignees  therein  named  are  residents  and  fr^eholdei-s 
of  this  state,  and  unless  such  conveyance  or  assignment  be  in  writing,  sub- 
scribed by  such  debtor  or  debtors,  and  duly  acknowledged  before  an  officer 
authorized  by  law  to  take  acknowledgment  of  deeds,  and  the  certificate  of 
such  acknowledgment  be  endorsed  thereon;  and  until  such  conveyance  or  as- 
signment be  filed  in  the  office  of  the  clerk  of  the  district  court  in  and  for  the 
county  wherein  such  debtor  or  debtors  reside,  or  wherein  the  business  in  ref- 
erence to  which  the  same  is  made,  has  been  principally  carried  on. 

1876,  ch.  44,  ^  I :  "An  act  to  protect  the  creditors  of  assignors  and  to  i^ejrulate  the  duties  of 
assignees."  Approved  March  4,  1876.  22  M.  247 ;  23  M.  55, 242 ;  35  M.  96, 195,  248,  352,  475. 532, 
294 ;  34  M.  418.  268,  483,  49,  284;  83  M.  414,  31,  230,  405,  413;  32  M.  73,  64;  31  M.  138,  246;  29  M. 
270;  28  M.  119.  95:  27  M.  259;  36  M.  67,  306,  168,  365;  37  M.  83,  244,  249;  38  M.  403,  432,  541 ;  38 
N.  W.  701 ;  41  N.  W.  249;  46  M.  139;  40  M.  496. 

Sec.  4249.  Bond  of  assignee. —  Before  any  such  assignee  or  assignees 
shall  have  power  or  authority  to  sell,  dispose  of,  or  convert  to  the  purposes 
of  the  trust,  any  part  of  sucfi  estate,  and  not  later  than  five  days  after  the 
filing  of  the  inventor}',  as  provided  for  in  section*  two  of  this  act^  he  or  they 
shall  execute,  and  file  with  the  clerk  of  the  court  where  such  assignment  is 
filed,  a  good  and  sufficient  bond  to  the  state  of  Minnesota,  to  be  approved  by 
the  iudge  of  such  district  court,  with  two  or  more  sureties,  freeholders  anS 
residents  of  the  state  of  Minnesota,  in  an  amount  at  least  double  the  value  of 
the  estate  assigned,*  as  shown  by  such  inventory,  if  made,  or  by  the  affidavit 
of  the  debtors,  or  one  of  them,  if  the  bond  be  given  before  the  inventory  be 
made,  conditioned  on  the  faithful  and  just  performance  of  all  the  duties  of 
such  assignee  or  assignees.  And  the  judge  may  at  any  time  thereafter,  if  he 
shall  deem  such  bond  insufficient  in  amount,  or  that  the  sureties  are  insuffi- 
cient, require  the  assignee  or  assignees  to  give  new  or  additional  bonds,  in  his 
discretion. 

187^  ch.  44.  g  8,  as  amended  1877,  eh.  67,  §  1.  Amendment  below  *  except  the  condition. 
35  M.  841;  26  M.  143;  28  M.  95:  32  K  64,  73;  41  M.  306.     ^Sec.  4252. 

Sec.  4250.  Piling. —  The  clerk  of  the  court  wherein  any  such  assignment, 
inventory  or  bond  shall  be  filed  shall  forthwith  endorse  thereon  the  day,  hour 
and  minute  at  which  the  same  is  filed,  and  make  a  record  of  such  filing,  and 
the  day,  hour  and  minute  thereof,  in  a  suitable  book  to  be  bv  him  kept  for 
that  purpose. 

1876,  ch.  44,  §  8.    82  M.  73 ;  41  M.  804 

Sec.  4251.  Notice  of  assignment. — Upon  taking  possession  of  any  estate 
so  assigned,  the  assignee  or  assignees  shall  forthwith  give  notice  of  such  as- 
signment, by  publication  in  one  or  more  newspapers  printed  and  published  in 
the  county  where  the  same  is  made,  if  any ;  and  if  none,  then  in  some  news- 
paper printed  and  published  in  some  adjoining  county,  if  any;  and  if  none, 
then  in  some  newspaper  printed  and  published  at  the  city  oi*  St.  Paul;  and 
shall  also  forthwith  send  notice  of  such  assignment  by  mail  to  each  creditor 
named  in  the  statement  or  inventory  of  the  iissignor,  or  of  whom  he  or  they 
shall  have  or  receive  information. 

1876.  ch.  44,  §  4.    47  M.  179 ;  39  M.  384 ;  28  M.  95 ;  32  M.  64. 

Skc.  4252.  Inventory. —  Every  debtor  or  debtors,  so  making  an  assign- 
ment, shall,  at  the  date  thereof,  or'  within  ten  daj's  thereafter,  make  and  tile 
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with  the  clerk  of  the  court  aforesaid  a  just  and  true  statement  or  inventory, 
nnder  hi^  oath  or  affirmation,  containing  — 

First  —  A  full  and  true  account  of  all  the  creditors  of  such  debtor  or 
debtors. 

Second  —  The  place  of  residence  of  each  creditor,  if  known  to  such  debtor 
or  debtors;  and  if  not  known,  the  fact  to  be  so  stated. 

Third  —  The  sura  owing  to  each  creditor,  and  the  nature  of  such  debt  or 
demand,  whether  arising  upon  written  security,  account  or  otherwise. 

Fourth  —  The  true  cause  and  consideration  of  all  such  indebtedness,  in  each 
case,  and  the  place  where  such  indebtedness  arose. 

Fifth  —  A  statement  of  any  existing  judgment,  mortgage,  collateral  or  other 
security  for  the  pa\'ment  of  any  such  debt. 

Sixth —  A  full,  true  and  complete  inventor^'  of  such  debtor  or  debtors'  es- 
tate, both  real  and  personal,  in  law  or  in  equity,  and  the  incumbrances  exist- 
ing thereon,  and  of  all  vouchers  and  securities  relating  thereto,  and  the  value 
of  such  estate  and  each  item  thereof,  to  the  best  knowledge,  information  and 
belief  of  such  debtor  or  debtors. 

1876,  ch.  44,  §  2.  47  M.  78. 

Sec.  4253.  Proof  of  claims  —  Order  of  payment No  claim  or  de- 
mand, except  for  debts  owing  to  the  United  States  or  the  state  of  Minnesota, 
or  for  taxes  or  assessments  against  the  debtor  or  debtors,  shall  be  paid  in 
whole  or  in  part,  unless  the  same  be  first  verified  by  the  oath  or  affirmation  of 
one  of  the  creditors  making  such  claim  or  demand,  or  in  case  of  a  corporation 
creditor,  by  some  officer  thereof.  And  after  the  payment,  by  the  assignee  or 
assignees,  of  the  costs,  charges  and  expenses  of  noaking  and  executing  the 
assignment  and  executing. the  trust,  all  debts  of  the  debtor  or  debtors  shall  be 
paid  in  the  order  and  precedence  following,  that  is  to  say: 

First. —  All  debts  owin^  to  the  United  States,  and  all  debts  owing  to  the 
stale  of  Minnesota,  and  all  taxes  and  assessments  levied  and  unpaid,  shall  be 
paid  in  full  before  the  payment  of  any  other  debts. 

Second. —  All  debts  owmg  for  the  wages  of  servants,  laborers,  mechanics 
and  clerks,  for  labor  and  services  performed  for  the  debtor  or  debtors,  within 
three  months  next  preceding  the  date  of  the  assignment,  shall  next  be  paid  in 
toll,  to  the  exclusion  of  all  other  indebtedness,  if  there  shall  be  sufficient 
wherewith  to  pay  the  same  in  full;  if  not,  they  shall  be  paid  pro  rata,  so  far 
as  they  can  be  paid;  but  to  entitle  a  creditor  for  Wages  to  payment  under  this 
subdivision,  the  proof  or  verification  of  the  claim  must  show  the  character  of 
the  labor  or  services,  and  that  the  same  was  performed  within  the  time  above 
mentioned. 

Third. —  All  other  debts  of  the  debtor,  properly  claimed  and  verified,  shall 
be  paid  in  full,  if  there  shall  be  sufficient  left  in  the  hands  of  the  assignee  or 
assignees  wherewith  to  pay  the  same  in  full ;  if  not,  the  moneys  in  the  hands 
of  the  assignee  or  assignees  applicable  thereto  shall  be  paid  upon  the  same  jpro 
rata,  so  far  as  it  will  extend;  provided,  that  no  debts  for  which  the  creditor 
holds  a  mortgage,  pledge  or  other  sectirity,  shall  be  so  paid  until  the  creditor 
shall  have  tirst  exhausted  his  security,  or  shall  surrender  and  release  the 
security  to  the  assignee  or  assignees. 

1876,  ch.  44>  g  5,  as  amended  1877,  eh.  67,  §  2.  Amendment  changed  phraseology.  28  M.  95 ; 
KM.W;  46M.29. 

Skc.  4254.  Payment. —  At  least  twenty  days  before  any  such  assignee  or 
assignees  shall  make  payment  of  any  dividend  or  distribution  of  any  such  estate, 
he  or  they  §hall  file  with  the  clerk  of  the  district  court  aforesaid  a  just  and  true 
statement,  under  his  or  their  oath  or  affirmation,  of  all  creditors  who  shall 
have  filed  with  such  assignee  or  assignees  their  claims  or  demands  properly 
verified,  with  the  amount  and  nature  of  their  claims  respectively;  and  as 
often  thereafter  as  any  creditor  shall  in  like  manner  present  his  claim  or  de- 
mand, the  assignee  or  assignees  shall  also  file  a  similar  statement  thereof 
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with  said  clerk,  and  shall  pay  nothing  on  any  said  claim  until  the  expiration 
of  twenty  days  after  tiling  said  statement  with  the  clerk. 
1876.  ch.  44,  §  9.  * 

Seo.  4255.  Removal  —  Discharge  of  assignee.—  All  proceedings  under 
this  act  shall  be  subject  to  the  order  and  supervision  of  the  judge  of  the  dis- 
trict court  aforesaid;  and  such  judge  may  from  time  to  time,  in  his  discretion, 
on  [the]  petition  of  one  or  more  of  the  creditors,  by  order,  citation,  attach- 
ment or  otherwise,  require  any  assignee  or  assignees  to  render  accounts  and 
file  reports  of  his  or  their  proceedings,  and  of  the  condition  of  such  trust  es- 
tate; and  may  order  or  decree  distribution  thereof.* 

Removal. —  And  such  judge  may,  in  his  discretion,  for  cause  shown,  re- 
move any  assignee  or  assignees,  and  appoint  another  or  others  instead,  who 
shall  give  such  bonds  as  the  judge  may,  in  view  of  the  conditions  and  value 
of  the  estate,  direct;  and  such  order  of  removal  and  appointment  shall  in 
terms  transfer  to  such  new  assignee  or  assignees  all  the  trust  estate,  and 
shall  operate  as  a  full  transfer  and  conveyance  to  such  new  assignee  or  as- 
signees of  all  the  trust  estate,  real,  personal  and  mixed,  and  may  be  recorded 
in  the  deed  records  in  the  office  of  the  register  of  deeds  of  any  county  wherein 
any  real  estate  affected  by  the  assignment  may  be  situated.  And  such  judge 
may  by  order,  which  may  be  enforced  as  upon  proceedings  for  contempt, 
compel  the  assignee  or  assignees  so  removed  to  deliver  all  property,  mone\% 
choses  in  action,  book-accounts  and  vouchers,  to  the  assignee  or  assignees  so 
appointed,  and  to  make,  execute  and  deliver  to  such  new  assignee  or  assignees 
such  deeds,  assignments  and  transfers  as  such  judge  may  deem  proper,  and  to 
render  a  full  account  and  report  of  all  matters  connected  with  such  trust  estate. 

Discharge. —  Whenever  any  assignee  so  removed  shall  have  fully  accounted 
for  and  turned  over  to  the  assignee  or  assignees  appointed  by  the  judge  all 
the  trust  estate,  and  made  full  report  of  all  his  doings,  and  complied  with  all 
orders  of  the  judge  touching  such  estate,  and,  also,  whenever  an  assignee  has 
fully  completed  his  trust,  he  may,  by  the  order  of  the  judge,  be  fully  dis- 
charged from  all  further  duties,  liabilities  and  responsibilities  connected  with 
the  trust. 

Notice. —  In  either  case  he  shall  give  notice  by  publication  in  some  news- 
paper of  the  county,  if  there  be  one  printed  and  published  therein,  if  not,  in  a 
newspaper  printedat  the  capital  of  the  state,  once  in  each  week  for  at  least 
three  weeks,  that  he  will  apply  to  such  judge  for  such  discharge,  at  a  time 
and  place  to  be  stated  in  such  notice,  which  time  shall  be  not  more  than  three 
weeks  after  the  last  publication  of  the  notice. 

Discharge.— If ,  upon  the  hearing,  the  judge  shall  be  satisfied  that  the  as- 
signee is  entitled  to  be  discharged,  he  shall  make  an  order  accordingly;  or  if, 
in  the  opinion  of  the  judge,  anything  remains  to  be  done  by  such  assignee,  he 
may  require  the  performance  thereof  before  makmg  such  order.  Such  order 
shall  have  the  etfect  of  discharging  the  assignee  and  his  sureties  from  all 
fuj*ther  responsibility  in  respect  lo  the  trust;  and  such  order  shall  not  be  re- 
fused on  account  of  any  failure  on  the  part  of  the  assignee  to  comply  with  the 
formal  provisions  of  law  where  no  loss  or  damage  to  any  one  shall  have  oc- 
curred through  such  failure. 

Bankruptcy. —  Whenever  the  trust  estate  shall  have  been  taken  out  of 
the  hands  of  the  assighee  by  proceedings  m  bankruptcy  in  the  federal*  court, 
the  assignee  may  in  like  manner  be  discharged,  upon  showing  that  he  has 
fully  accounted  with  the  assignee  in  bankruptcy,  and  turned  over  to  him  the 
whole  of  the  trust  estate.* 

Assignment  void,  etc. —  And  whenever  said  trust  estate  shall  have  been, 
or  shall  be  taken  out  of  the  hands  of  said  assignee,  by  means  of  any  legal  pro- 
ceedings or  actions  in  any  court  or  courts;  and  whenever  said  assignment 
shall  have  been  declared  void  us  to  creditors  or  by  reason  of  said  proceedings, 
or  from  any  cause,  the  turther  administration  of  said  trust  is  or  has  been  reu- 
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dered  impracticable,  unadvisable  or  nugatory,  said  assignee  shall,  upon  proper 
showing  thereof,  and  upon  such  notice  as  shall  be  required  by  the  court,  be  in 
like  manner  discharged,  and  the  sureties  on  his  official  bond  released. 

1876,  ch.  44,  g  6,  as  amended  1877,  ch.  67,  g  3  (March  14) ;  1885,  cli.  82  (February  18).  Amend- 
ment of  1877  between  *  ♦,  and  amendment  of  1885  below  last  *     28  M.  95 ;  32  M.  64. 

Sec.  4256.  Fraudulent  conveyances.— That  in  all  cases  of  general  as- 
signments for  the  benefit  of  creditors,  the  assignee  or  assignees  shall  be  con- 
sidered as  representing  the  rights  and  interests  of  the  creditors  of  the  debtor 
or  debtors  making  the  assignment,  as  against  all  transfers  and  conveyances 
of  property  which  would  be  held  to  be  fraudulent  or  void  as  to  creditors;  and 
shall  have  all  the  rights  which  such  creditors  would  have  to  avoid  such  fraud- 
ulent conveyances  and  transfers. 

1877.  ch.  142 :  **  An  act  vesting  in  assignees  under  general  assignment  the  rights  of  the  cred- 
itors as  against  aU  fraudulent  conveyances  made  by  the  debtora"  Approved  March  2,  1877. 
87  M.  84;  2.5  M.  474;  28  M.  95;  82  M.  64;  4(^  M.  81,  244. 

Sec.  4257.  Suit  on  assignee's  bond. —  Whenever  any  such  assignee  or 
assignees  shall  omit  or  refuse  to  perform  any  decree  or  order  made  by  any 
such  judge  pursuant  to  this  act,  or  shall  fail  to  do  and  perforin  any  of  his  or 
their  duties  as  such  assignee  or  assignees,  any  creditor  or  creditors  of  such 
debtor  or  debtors  may,  upon  leave  of  the  court  first  had  and  obtained,  proceed 
to  prosecute  the  bond  of  such  assignee  or  assignees,  and  apply  the  proceeds 
thereof  in  satisfaction  of  the  debt  or  debts  of  such  debtor  or  debtors. 

187«,  ch.  44,  §  7.     35  M.  841 ;  28  M.  95;  82  M.  64:  42  M.  50. 

Sec.  4258.  Prior  assignments. —  That  in  all  cases  of  assignment  hereto- 
fore made,  which  have  not  been  closed  by  final  settlement,  it  shall  be  the  duty 
of  any  assignee  or  assignees  having  anj^  such  trust  estate  in  his  or  their  hands, 
or  under  their  control,  to  report  to  the  judge  of  the  district  court  where  such 
assignee  or  assignees  may  reside,  the  situation  and  amount  of  such  trust  es- 
tate, and  the  creditors  having  claims  against  the  same,  with  the  amounts  due 
to  each,  as  far  as  the  same  have  come  to  his  or  their  knowledge,  within  thirty 
days  after  the  taking  effect  of  this  act ;  and  in  case  of  any  neglect  to  file  such 
report,  any  creditor  or  person  interested  in  such  estate  may,  on  filing  a  peti- 
tion to  that  effect  with  the  clerk  of  said  court,  obtain  a  citati9n  to  such  as- 
signee or  assignees,  to  be  served  as  in  case  of  an  original  notice,  requiring 
such  assignee  or  assignees  to  appear  before  said  judge,  to  show  cause  why 
such  a  report  should  not  be  filed ;  and  on  such  hearing,  the  judge  shall  order 
such  report,  and  shall  require  such  assio^nee  or  assignees  to  give  bond,  with 
sureties,  for  the  faithful  performance  ot  the  trust,  and  shall  fully  investigate 
the  proceedings  of  such  assignee  or  assignees  in  the  premises,  and  may  sum- 
mon such  assignee  or  assignees,  and  make  all  such  orders  in  the  matter  as 
may  be  proper  and  necessary  to  insure  a  faithful  performance  of  the  trust, 
and  a  speedy  close  of  the  same  by  a  final  distribution  and  settlement  of  the 
estate,  as  in  case  above  provided." 

187d,  ch.  44,  g  10.    82  M.  64;  28  M.  95. 

Sec  4259.  Operate  as  conveyance,  when.— No  deed  of  assignment 
for  the  benefit  of  creditors  whether  under  the  general  assignment  law  or  the 
insolvent  law  of  this  state,  and  no  order  or  decree  of  assignment  under  said 
insolvent  law  by  any  court,  shall  be  valid  or  of  any  force  or  efl'ect  whatsoever 
as  a  conveyance  of  any  land  or  of  any  estate  or  interest  therein  in  this  state 
until  a  copy  of  such  deed,  order  or  decree  certified  by  the  clerk  or  his  deputv 
of  the  court  wherein  the  ori^jinal  deed,  order  or  decree  is  filed,  shall  be  fileH 
for  record  in  the  office  of  the  register  of  deeds  of  the  county  wherein  such 
land  is  situated. 

Provided^  that  this  act  shall  not  apply  to  cases  where  deeds  of  assignments 
for  the  benefit  of  creditors  have  heretofore  been  made. 

1887,  ch.  206 :  **  An  act  to  provide  for  the  recording  in  the  oflSce  of  registers  of  deeds,  of  cer- 
tified copies  of  deeds  or  decrees  of  assignment  for  the  benefit  of  creditor  affecting  real  estate.* 
Approved  Febriiarv  28,  18S7. 

105 


Digitized  by 


Google 


Secs.  4260-4202,]     insolvent's  assignment  foe  oeeduors. 

TITLE  5.— INSOLVENT'S  ASSIGNMENT  FOR  CREDITORa 

30  M.  922,  234 ;  31  M.  246.  457 ;  32  M.  61 ;  84  II  288,  488 ;  85  M.  96,  195,  248.  352 ;  36  M.  67,  305, 
36o ;  37  M.  83,  244.  249  ;  39  M.  819.  401.  521 ;  40  M.  39,  344,  496 ;  41  M.  4,  121,  400,  431 ;  42  M.  459 ; 
43  M.  39,  3S9 ;  45  M.  3^ ;  46  M.  88;  47  M.  Ua 

Sec.  4260.  Authorized,  when.— Whenever  any  debtor  shall  have  be- 
come insolvent,  or  garnishment  shall  hav*e  been  made  against  any  debtor,  or 
property  of  any  debtor  shall  have  been  levied  upon  by  virtue  oif  an  attach- 
ment, execution  or  legal  process  issued  against  him  for  collection  of  money, 
he  may  make  an  assignment  of  all  his  unexerapt  property,  for  the  equal 
benefit  of  all  his  hcna  fide  creditors,  who  shall  file  releases  of  their  demands 
against  such  debtor,  as  herein  provided;  such  an  assignment  shall  be  made, 
acknowledged  and  filed,  in  accordance  with  and  be  governed  by  the  laws  of 
this  state  relating  to  assignments  by  debtors  for  the  benefit  of  creditors,  except 
as  herein  othervvise  ])rovided;  and  such  assignment,  if  made  within  ten  days 
after  garnishment  shall  have  been  made  against  the  assignor,  or  within  ten 
days  after  ]>ropcrty  of  such  assignor  shall  have  been  levied  upon  by  virtue  of 
an  attachment,  execution  or  other  legal  process  against  him  for  collection  of 
money,  as  aforesaid,  shall  operate  to  vacate  every  garnishment  and  levy  then 
pending,  and  to  discharge  all  property  therefrom,  upon  qualification  of  the 
assignee  or  his  successor,  as  provided  by  law,  unless  he  shall,  within  five  days 
thereafter,  file  in  the  office  of  the  clerk  of  the  court,  where  such  assignment 
was  filed,  notice  of  his  intention  to  retain  all  pending  garnishments  and  levies; 
in  which  case  the  same  shall  inure  to  the  benefit  of  the  creditors  under  such 
assignment,  and  may  be  prosecuted  by  such  assignee  and  his  successors;  pro- 
vided, how^ever,  that  such  assignment  shaU  not  vacate  or  affect  any  levy  made 
by  virtue  of  an  execution  issued  on  a  money  judgment  entered  against  such 
debtor  on  a  complaint  which  was  on  tile  during  at  least  twenty  days  next 
prior  to  entry  of  such  judgment  in  the  court  in  the  county  where  the  defend- 
ant resided  meanwhile;  and  provided  further,  that  the  release  of  any  debtor 
under  this  act  shall  not  operate  to  discharge  any  other  part}'^  liable  as  surety, 
guarantor  or  otherwise  for  the  same  debt. 

1881.  cb.  148,  g  1,  as  amended  1885,  ch.  73  (February  27);  1889,  ch.  30  (April  23).  Acts  1881, 
ch.  148,  entitled  "  An  act  to  prevent  debtors  from  giving  preference  to  creditoi-s,  and  to  secure 
tlie  equal  distribution  of  the  property  of  debtore  among  their  creditors,  and  for  the  release  of 
debts  against  debtors,"  Approved  March  7.  1881.  In  force  from  and  after  July  1,  1881.  33  M. 
81.  230,  405,  413;  34  M.  49,  284;  36  M.  168;  39  M.  522;  43  M.  506;  44  M.  2;  45  M.  200;  46  M.  27, 
189,  335. 

Sec.  42f)l.  Preference  prohibited. —  Ko  assignment  hereafter  made  for 
the  benefit  of  such  creditors  shall  give  to  any  one  creditor  any  preference 
over  the  claims  of  another  creditor,  except  in  cases  expressly  provided  by  law. 
If  any  insolvent  debtor  shall  confess  or  suffer  judgment  to  be  procured  in  any 
courf  with  intent  that  any  one  of  his  creditors  shall  obtain  a  preference,  over 
any  other  of  his  creditors,  such  insolvent  debtor  shall  be  deemed  guilty  of  a 
misdemeanor,  and  punished  by  a  fine  not  exceeding  five  hundred  dollars; 
and,  in  default  of  payment,  shall  be  imprisoned  in  the  county  jail  for  a  period 
not  exceeding  six  months.  The  court  may  at  any  time,  upon  the  filing  of  affi- 
davits or  other  evidence  satisfactory  to  the  court,  grant  an  order  restraining 
sucli  debtor  from  collecting  any  bills,  notes,  accounts  or  other  property,  or 
from  disposing  of,  or  in  any  manner  interfering  with  the  property  of  said 
estate,  or  may,  by  writ  of  ne  exeat  or  by  order,  restrain  said  debtor  from  leav- 
ing the  state  "until  the  further  order  of'^the  court,  or  may  require  him  at  any 
time  to  appear  and  make  full  disclosures  as  to  any  disposition  of  property,  or 
in  relation  to  any  other  matter  pertaining  to  said  estate. 

1881,  ch.  148,  §  3. 

Sec.  4262.  Acts  in  contemplation  of  insolvency —  Conveyances  and 
payments  made  and  securities  given  by  any  insolvent  debtor,  or  a  debtor  in 
contemplation  of  insoivencv  within  ninety  days  of  making  an  assignment,  as 
provided  in  section^  one  of  this  act,  with  a  view  of  giving  a  preference  to  any 
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creditor  upon  a  pre-existing  debt,  or  to  an}''  persons  under  liability  for  such 
debtor  over  another,  shall  bo  void  as  to  all  creditors  or  persons  receiving  the 
same,  who  shall  have  reasonable  cause  to  believe  that  such  debtor  was  insolv- 
ent, and  all  such  conveyances  made  and  securities  ffiven  at  any  time  unaccom- 
panied with  a  delivery  or  change  of  possession  of  the  property  to  the  grantee, 
unless  the  instrument  containing  the  grant  or  conveyance  shall  have  been 
daly  filed  or  docketed  before  the  commencement  of  such*  ninety  days,  shall 
be  void  as  a  preference  as  to  any  creditor;  and  the  assignee  nxay,  by  action 
or  other  proper  proceedings,  have  all  such  conveyances,  payments  and  prefer- 
ences annulled  and  adjudged  void,  and  recover  the  property  so  conveyed,  or 
the  value  thereo/,  and  recover  the  payment  so  made,  and  convert  all  proceeds 
into  monej^,  as  provided  in  this  SLCt;  provided,  that  the  provisions  of  this  act 
shall  not  apply  to  any  payment  or  satisfaction,  in  whole  or  in  part,  of  a  past- 
dae  debt  made  in  the  usual  course  of  business,  without  any  intent  on  the  part 
of  the  creditor  to  evade  the  provisions  of  this  act. 

1881,  ch.  148,  §4,  as  amended  1881.  Ex.  a  ch.  23  (November  22);  1889,  ch.  80.  Amendment 
of  1881  struck  out  sixty  days  at*  and  inserted  four  months.  Amendment  of  1889  struck  out 
four  months  and  inserted  ninety  days.    85  K  289,  347 ;  44  M.  2 ;  47  M.  479,  481.    i  Sec.  4260. 

Sec.  4263.  Receiver  —  Application  for, —  Whenever  any  insolvent 
debtor  shall  confess  judgment,  or  do  anything  whereby  any  of  his  creditors 
shall  obtain  preference  over  any  other  of  his  creditors,  or  shall  omit  to  do  any- 
thing which  he  might  lawfully  do  to  prevent  any  of  his  creditors  from  obtain- 
ing preference  over  any  other  of  his  creditors,  or  shall  not  make  an  assignment 
under  the  tirst  section  of  this  act,  within  ten  days  after  garnishment  made 
against  him  or  within  ten  days  after  levy  made  on  any  of  his  property  by 
virtue  of  an  attachment,  execution  or  other  legal  process  against  him  for  col- 
lection of  money,  or  shall  conceal,  remove,  or  dispose  of  any  of  his  unexempt 
property  with  intent  thereby  to  delay  or  defraud  his  creditors,  then,  or  within 
sixty  days  thereafter,  any  one  or  more  of  his  creditors  having  claims  against 
him  to  the  aggregate  amount  of  at  least  two  hundred  dollars  may  petition 
the  district  court,  or  a  judge  thereof,  setting  forth  facts  constituting  one  or 
more  of  said  cases,  and  asking  that  a  receiver  be  appointed  of  all  the  unex- 
empt property  of  such  debtor,  and  for  such  other  and  further  relief  as  may  be 
proper. 

Hearing  —  Appointment.—  And  said  petition  may  be  heard  in  any 
county  designated  by  the  judge;  and  upon  notice  of  the  time  and  place  of 
such  hearing  given  as  the  court  or  judge  shall  direct,  to  the  debtor  and  any 
creditor  about  to  be  preferred,  the  court  in  term  time,  or  the  judge  thereof, 
in  vacation,  shall  proceed  to  hear  and  determine  such  petition  summarily,  and 
shall  receive  such  evidence  as  may  be  pertinent,  and  if  it  shall  appear  to  the 
court,  or  judge,  that  such  insolvent  debtor  has  confessed  judgment,  or  has 
done  anything  whereby  .any  of  his  creditors  have  obtained  preference  over 
any  other  of  his  creditors,  or  has  omitted  to  do  anything  which  he  might  have 
lawfully  done  to  prevent  any  of  his  creditors  obtaining  preference  over  any 
other  of  his  creditors,  or  that  he  has  not  made  an  assignment  under  the  first 
section  of  this  act,  within  ten  days  after  garnishment  made  against  him,  or 
within  ten  days  after  levy  made  on  any  of  his  property  by  virtue  of  an  at- 
tachment, execution,  or  other  legal  process  against  him  for  collection  of  money, 
or  that  he  has  concealed,  removed,  or  disposed  of  any  of  his  unexempt  prop- 
erty with  intent  thereby  to  delay  or  defraud  his  creditors,  then  the  court  or 
judge  shall  appoint  a  receiver,  who  shall  have  power  and  authority  to,  and 
who  shall  take  possession  of  all  the  property  of  such  debtor,  not  exempt  by 
law,  including  all  property  concealed,  removed,  or  otherwise  disposed  of  by 
such  debtor  in  violation  of  any  provision  of  this  act,  and  also  all  property  then 
Quder  garnishment,  attachment  or  levy,  except  such  as  was  levied  upon  under 
an  execution  issued  upon  a  judgment  against  such  debtor  entered  on  a  com- 
plaint which  was  on  lile  in  the  court  in  the  county  where  the  debtor  then  re- 
sided during  the  period  of  at  least  twenty  days  next  before  entry  of  such 
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jiulpment;  and  such  receiver  shall  have  power  and  authority  to,  and  he  shall, 
within  four  months  from  his  appointment,  unless  the  court  or  judge  shall 
otherwise  direct  and  sliall  allow  further  time,  convert  said  property  into  money 
and  distribute  the  net  proceeds  thereof  ratably  and  in  propcJrtion  to  the 
amount  of  their  several  demands  among  the  creditors  of  such  debtor  who  shalj 
come  in  and  make  due  proof  of  their  respective  demands  within  such  time  and 
in  such  manner  as  the  court  or  judge  shall  direct,  and  who  shall,  in  considera- 
tion of  the  beneiit  of  the  provisions  of  this  act,  execute  and  file  releases  of 
their  respective  demands  against  such  debtor  as  herein  provided. 

Schedule. —  And  the  court  or  judge  shall  order  the  debtor  to  make,  verify 
and  file  in  the  court  a  schedule  of  all  his  debts,  showing  to  whom  due,  when 
payable,  and  the  consideration  of  each,  and  a  schedule  of  all  his  property. 

Further  orders.^  The  court  in  terra  time,  and  the  judge  thereof  during 
vacation,  may  also  make  such  further  and  other  orders  as  may  be  necessary 
or  pro)>er  to  carry  into  full  effect  the  provisions  of  this  act,  and  such  orders 
and  applications  therefor  may  be  made,  served  and  enforced  on  Sunday  when 
necessary  to  })rotect  the  rights  of  creditors  or  others  hereunder. 

18>^l.  ch.  148.  !:J2.  as  amended  1889,  ch.  30,  ^2  (April  23).  29  M.  270;  80  M.  476,518,554;  88  M. 
4():X  43'^,  541 ;  40  M.  1 17,  484  ;  44  M.  398 ;  45  M.  36 ;  46  M.  88 ;  47  M.  178.     i  Sec.  420a 

Sec.  4264.  Justice  attachment  discharged.—  Whenever,  at  the  tigfie 
of  the  appointment  of  a  receiver  under  sections  *  one  or  two  of  this  act.  (lie 
property,  or  any  part  thereof,  of  said  insolvent  debtor  is  under  attachment, 
levy  or  garnishinent  by  virtue  of  any  writ  or  process  issued  by  any  iustice  of 
th  \  peace  of  this  state,  said  attachment,  levy  or  garnishment  shall  be  dis- 
solved in  the  same  manner  as  when  said  attachment,  levy  or  garnishment  is 
by  virtue  of  any  writ  or  process  issued  by  any  court  of  record  of  this  state, 
and  the  plaintitf  therein  and  the  officer  making  the  same  shall  thereafter  have 
the  same  rights,  and  no  greater  rights,  by  virtue  thereof,  and  the  attachment, 
levy  or  garnishment  shall  thereafter  be  proceeded  with  in  the  same  manner 
as  thouo  h  the  same  had  been  made  by  virtue  of  a  writ  or  process  issued  out 
of  a  court  of  record  of  this  state. 

Exception. —  Provided^  however^  that  section  one  shall  not  apply  to  any 
case  when  an  execution  has  been  issued  upon  a  judgment  in  an  action  wherein 
the  coni|)laint  has  been  filed  with  the  justice  of  the  peace  twenty  days  prior 
to  the  date  of  the  levy  upon  said  execution. 

18S5,  ch.  70,  An  act  to  amend  ch.  148,  acts  1881,  by  adding  thereto  the  above  section.  Ap- 
proved March  9,  1885.     35  RL  294.     iSec.  4260. 

Sec.  4265.  Vacancy  —  Removal. —  In  case  of  the  death  of  any  assignee 
or  receiver,  the  court  may  appoint  another  to  fill  the  vacancy,  and  the  court 
may,  for  any  proper  cause,  remove  such  assignee  or  receiver,  and  appoint  an- 
other in  his  stead.  '^  And  upon  petition  of  a  majority  in  number  and  amount 
of  the  creditors,  it  shall  be  the  duty  of  the  court  to  remove  any  assignee  or 
receiver  appointed  hereunder,  and  if  he  is  shown,  and  the  court  believes  him 
to  be  a  proper  person,  the  court  shall  appoint  the  party  specified  in  the  peti- 
tion, otherwise  the  court  shall  appoint  some  other  suitable  person  as  assignee 
or  receiver. 

1881,  ch.  148,  §  9,  as  amended  1889,  ch.  80,  §  6.    Amendment  below  ♦.    32  K  62 ;  46  U.  91. 

Sec.  4266.  Notice  —  Appointment  —  Pile  claims.—  Such  assignee  or 
receiver  shall,  within  ten  days  after  his  appointment,  publish  a  notice  in  a  daily 
newspaper  published  at  thecapital  of  this  state,  and  also  in  a  daily  or  weekly 
newspaper  in  the  county  where  the  debtor,  debtors  or  any  of  them  reside,  if 
any  is  tliere  j)ublished,  and  by  sending  notices  through  the  mail  to  such  cred- 
itors whose  residences  are  known  to  the  assignee  or  receiver  of  his  appoint- 
ment, and  all  creditors  claiming  to  obtain  the  benefits  of  this  act  shall  file 
with  such  assignee  or  receiver  their  claims,  within  twenty  days  after  such 
publication. 

1881,  ch.  148,  §  11.    42  M.  91. 
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Sec.  4267!.  Disallowance  of  claim  —  Appeal.—  Any  creditor  whose 
claim  is  disallowed  in  whole  or  in  part  by  any  assignee  or  receiver  appointed 
or  selected  under  this  act,  or  under  the  provisions  of  the  assignment  laws  of 
this  state  regarding  the  assignment  of  debtors,  may  appeal  from  such  disallow- 
ance to  the  district  court,  and  there  have  such  claims  tried  as  other  civil  ac- 
tions. The  assignee  shall,  within  ten  days  after  his  disallowance  of  any  claim, 
in  whole  or  in  part,  give  written  notice  to  such  creditor  of  such  disallowance, 
which  notice  may  be  served  personally  or  by  mail,  as  in  other  cases,  on  such 
creditor,  his  agent  or  attorney,  and  thereupon  such  creditor  may  appeal  from 
such  disallowance  within  ten  days  after  the  service  upon  him  of  such  notice 
of  disallowance  made  by  the  assignee,  and  which  notice  may  be  served  on  such 
assignee  personally  or  by  mail,  as  aforesaid,  and  in  case  such  service  is  by  mail, 
the  time  within  which  such  notice  of  appeal  is  to  be  given  shall  be  Within 
twenty  days  from  the  time  of  such  notice  of  disallowance. 

1881,  ch.  148,  §  8.    86  M.  169;  46  M.  91. 

Sec.  4268.  Release  of  creditors.— No  creditor  of  any  insolvent  debtor 
shall  receive  any  benefit  under  the  provisions  of  this  act,  or  any  payment  of 
any  share  of  the  proceeds  of  the  debtor's  estate  unless  he  shall  have  first  tiled 
with  the  clerk  of  the  district  court,  in  consideration  of  the  benefits  of  the  pro- 
visions of  this  act,  a  release  to  the  debtor  of  all  claims  other  than  such  as  may 
be  paid  under  the  provisions  of  this  act,  for  the  benefit  of  such  debtor,  and 
thereupon  the  court  or  judge  may  direct  that  judgment  be  entered,  discharg- 
ing such  debtor  from  all  claims*  or  debts  held  by  creditors,  who  shall  have 
filed  such  releases. 

Exception. —  *  Provided^  however^  that  when  any  creditor  of  such  insolvent 
debtor  who  has  made  an  assignment  of  his  property  hereunder,' or  of  whose 
property  a  receiver  has  been  appointed  hereunder,  shall  petition  to  the  court' 
or  judge,  before  entry  of  the  final  order  for  distribution  of  the  insolvent's 
estate  among  his  creditors  as  herein  provided,  setting  forth  that  such  debtor 
has  willfully  sworn  falsely  in  relation  to  any  specified  material  fact,  in  any. 
affidavit  or  upon  any  examination  under  this  act,  or  that  he  has  concealed 
from  the  assignee  or  receiver  any  of  his  property,  or  evidence  thereof,  or  that 
he  has  destroyed  or  falsified  any  of  his  account  books,  or  other  evidences  of 
his  property,  or  has  been  privy  to  any  such  doings,  with  intent  to  delay  or 
defraud  his  creditors,  or  that  he  has  removed  or  has  connived  at  the  removal 
of  any  of  his  property,  or  evidences  thereof,  from  this  state,  with  intent  to 
defeat  or  delay  the  operation  of  this  act,  or  that  he  has  given,  or  permitted, 
any  preference,  contrary  to  the  provisions  of  this  act,  or  that  having  knowl- 
edge that  any  person  has  presented  a  false  or  fictitious  demand  against  his 
estate,  he  has  not  disclosed  the  same  to  tf  e  assignee  or  receiver  within  thirty 
days  thereafter,  or  that  he  has  not  kept  books  of  account  or  records  from 
which  his  true  condition  can  be  ascertained,  or  that  he  has,  within  six  months 
prior  to  his  assignment  or  to  the  appointmeut  of  the  receiver,  concealed,  re- 
moved or  disposed  of  all  or  som^  part  of  his  property  with  intent  thereby  to 
delay  or  defraud  his  creditors,  then  the  court  or  judge  shall  require  the  in- 
solvent debtor  to  appear  before  him  at  a  time  and  place  designated  for  that 
purpose,  and,  after  notice  to  such  complaining  creditor  of  the  time  and  place 
of  such  hearing  in  such  manner  as  the  court  or  judge  may  direct,  the  court,  or 
judge  shall  proceed  upon  such  petition  summarily,  and  if  the  allegations  thereof 
shail  be  controverted  or  denied,  shall  hear  such  evidence  as  may  be  pertinent, 
and  after  said  hearing  the  court  or  judge  may,  in  his  discretion,  order  and 
direct  that  all  of  the  debtor's  property  not  exempt  by  law,  be  distributed 
among  his  creditors,  as  hereinbefore  provided,  without  their  filing  releases  as 
aforesaid;  and  creditors  may  in  like  manner  be  examined  with  respect  to  the 
validity  of  their  demands. 

IJ^l  ch.  148,  ^  10,  as  amended  1889.  ch.  80.  §  7.  Amendment  below  ♦.  85  M.  475,  532 ;  42  M. 
30.  Sri;'  43  M.  9,' 390;  45  >L  47;  46  M.  140,  331. 

Sbc.  4269.  Distribution.— After  the  payment  of  costs,  disbursements 
and  expenses  as  herein  provided,  debts  due  the  United  States,  the  state  of 
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Minnesota,  all  taxes  or  assignments  levied  and  unpaid,  expenses  of  the  assign- 
ment and  executing  the  trust,  the  assignee  or  receiver  shall  pay  in  full,  if  suf- 
ficient then  remains  for  that  purpose,  the  claims,  duly  proven,  of  all  servants, 
clerks  or  laborers,  for  personal  services  or  wages  owing  from  said  debtor,  for 
services  performed  for  the  three  months  preceding  said  assignment,  not  ex- 
ceeding fifty  dollars  in  each  case,  and  the  balance  of  said  estate  shall  then  be 
equally  distributed  among  the  general  creditors  thereof  under  the  direction 
of  the  court. 

1881,  ch.  148,  §  13,  as  amended  1889,  ch.  80,  §  9,  by  inserting  "disbursements  and  expenses'* 
after  word  costs. 

Sec.  4270.    Copartnership  assignments All  assignments  under  the 

provisions  of  this  act  made  by  any  copartnership  of  which  a  minor  is  a  mem- 
ber, or  of  which  there  shall  be  a  special  partner  or  partners  shall  be  valid  if 
executed  by  the  adult  or  general  partner  or  partners,  and  such  assignment 
shall  pass  to  the  assignee  all  the  unexempt  individual  property  of  the  adult  6r 
general  partner  or  partners  and  all  of  the  co-parlnership  property  of  such 
firm,  and  the  court  may  appoint  receivers  of  such  co-partnerships  in  the  man- 
ner herein  provided,  and  all  the  property  of  such  co-partnership  and  the 
individual  property  of  the  adult  or  general  partner  or  partners  shall  pass 
to  such  receiver  in  like  manner  as  to  an  assignee  provided  for  in  this  act. 

1889,  ch.  30,  §  8,  which  added  this  section  as  §  13. 

Sec.  4271.  Complainant. —  All  actions  and  proceedings  to  be  commenced 
under  the  provisions  of  this  act  may  be  commenced  and  prosecuted  in  the 
name  of  the  assignee  or  receiver  appointed  as  herein  provided,  and  all  laws  of 
the  state  of  a  general  nature,  applicable  to  receivers  and  assignments,  and  not 
in  conflict  with  the  provisions  of  this  act,  shall  apply  to  assignees  and  receiv- 
ers appointed  hereunder,  as  the  case  may  require. 

1851,  ch.  148,  §  7. 

Sec.  4272.  Venue  —  Parties. —  All  actions  or  proceedings,  brought  under 
the  provisions  of  this  chapter,  shall  be  commenced  in  the  county  where  the 
debtor,  debtors  or  any  one  of  them  resides,  if  a  resident  of  this  state,  and  if 
not  a  resident  of  this  state, ^uch  action  or  proceeding  may  be  brought  in  any 
county  which  plaintiff  shall  designate  in  his  complaint  or  where  such  debtors, 
or  any  of  them,  has  property  subject  to  attachment  or  levy.  The  court  or 
judge  may  at  any  time  during  the  pendency  of  ^the  petition  under  the  sec- 
ond ^  section  of  this  act  allow  new  parties  to  come  in  and  be  joined  in  such 
petition.  No  such  petition  shall  be  dismissed  except  on  order  to  show  cause, 
duly  served  upon  all  the  creditors  either  personally  or  by  mail,  or  by  publica- 
tion, as  the  court  shall  direct.  f 

18551,  ch.  148,  §  5,  as  amended  1889,  ch.  80,  §  4.    iSec.  4263,  ante. 

Sec.  4273.  Costs. —  Costs  in  cases  upon  which  attachments  or  levies  are 
made  which  are  dissolved  binder  the  provisions  of  this  act,  and  a  reasonable 
fee  not  exceeding  twenty-five  dollars  ($25),  in  the  discretion  of  the  court,  and 
disbursements  to  an  attorney  for  creditors  petitioning  under  this  act,  shall  be 
preferred  and  be  paid  first,  by  the  receiver  appointed  hereunder. 

1881,  ch.  148,  §  6,  as  amended  1889,  ch.  SO,  §  5.  Amendment  inserted  **  and  disbursements." 

Sec.  4274.  Fees. —  That  the  fees  to  be  allowed  to  the  assignees  or  receivers 
hereunder  shall  not,  in  ordinary  cases,  exceed  ten  per  cent,  upon  the  amount 
received  by  them  up  to  one  thousand  dollars;  five  per  cent,  upon  the  amount 
in  excess  of  one  thousand  dollars  up  to  five  thousand  dollars;  and  two  per 
cent,  upon  the  amount  in  excess  of  five  thousand  dollars;  and  the  allowance 
for  attorneys'  fees  shall  not  exceed  one  hundred  and  fifty  dollars,  where  the 
gross  proceeds  of  the  estate  do  not  exceed  three  thousand  dollars,  and  where 
they  do  exceed  three  thousand  dollars,  or  in  extraordinary  cases,  involving 
unusual  litigation,  the  fees  of  the  assignees  or  receivers,  as  well  as  of  the  at- 
torneys, shall  be  fixed  by  the  court  at  the  reasonable  value  of  their  services. 

1889,  ch.  80,  §  8,  vrhich  added  this  section  as  ^  13. 
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CHAPTER  58  (G.  S.  ch.  72). 

•OATHS  AND  ACKNOWLEDGMENTS. 

Title  1.    Oaths. 

2.    acknowledoment& 
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ACK370WLEDaMENT& 

Who  may  take. 

Forms  of. 

Defective  acknowledgments. 


TITLE  1. 


OF  PERSONS  REQUIRED  TO  TAKE  OATHS,  WHO  MAY  ADMINISTER  THE  SAME, 

AND  THE  FORMS  THEREOF. 

Seo.  4275.  Persons  required  to  take.—  Every  person  elected  or  ap- 
pointed to  any  public  office,  whether  executive,  legislative  or  iudicial,  all 
county  and  local  officers,  their  deputies,  clerks  and  assistants,.  clerKs  of  court, 
referees,  commissioners,  arbitrators  and*  assessors  shall,  before  entering  on  the 
discharge  of  their  official  duties,  take  and  subscribe  an  oath  as  hereinafter 
prescribed. 

G.  a  eh.  72.  §  1. 

Sec  4276.  Mode  of  administering. —  The  usual  mode  of  administering 
oaths  now  practised  in  this  state,  with  the  ceremony  of  holding  up  the  hand, 
shall  be  observed  in  ajl  cases  in  which  an  oath  may  be  administered  by  law, 
except  as  hereinafter  provided. 

G.  S.  oh.  72,  §  4  (7> 

"Who  Mat  Administer  Oaths. 

SEa  4277.  Generally. — ^When  no  other  provision  is  made  by  law,  oaths  of 
office  may  be  adnwnistered  by  any  judge  or  justice  of  the  peace,  or  the  presid- 
ing officer,  secretary  or  clerk  of  either  house  of  the  legislature. 

G.  S.  eh.  72,  §  2. 

Sec.  4278.  Same. —  Judges  of  the  supreme,  district  and  probate  courts  of  this 
state,  and  the  clerks  of  said  courts,*  county  commissioners  and  registers  of 
deeds,  and  all  justices  of  the  peace,  shall  have  power,  within  their  respective 
jurisdictions,  to  administer  all  oaths  required  or  authorized  by  law,*  and  all 
committees  of  the  legislature,  or  either  branch  thereof,  all  commissioners, 
referees  and  committees  of  persons  appointed  by  any  of  said  courts,  are  author- 
ized to  administer  oaths  necessary  to  be  taken  for'the  establishment  of  any 
fact  or  the  furtherance  of  justice,  in  any  matter  coming  before  such  committee, 
referee,  commissioner  or  person  for  investigation. 

G.  a  eh.  72,  §  3,  as  amended  1868,  ch.  62.    Amendment  between  *  *     80  M.  143. 

Sec.  4279.  County  auditors  but  not  deputies.—  That  county  auditors 
doly  elected  and  qualified  in  the  several  counties  of  this  state,  are,  by  this  act, 
authorized  and  empowered  to  administer  oaths  in  their  respective  counties, 
and  certify  the  same  under  the  seal  of  their  office;  but  no  deputy  auditor,  as 
toch,  shall  exercise  such  power  under  this  act. 

1871,  ch.  91:  **  An  act  to  authorize  county  auditors  to  administer  oaths."    Approved  March 
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Secs.  4280-4282.]  oaths. 

Sec.  4280.  Clerks  of  federal  courts —  The  clerks  of  the  circuit  and  dis- 
tcict  courts  of  the  United  States  for  the  district  of  Minnesota  shall  have  the 
same  authority  to  administer  oaths,  and  to  take  the  acknowledgment;  of  ia- 
s'.ruments,  which  notaries  public  now  have,  or  hereafter  may  have,  under  the 
laws  of  this  state. 

1877,  cb.  93 :  "  An  act  in  relation  to  the  administering  of  oatbs  and  ttie  taking  of  acknowledge 
ments  of  instramenta."    Approved  March  5,  1877. 

Sec.  4281.  Town  and  city  clerks  and  recorders.—  That  the  town 
clerks  of  the  several  towns,  city  clerks  of  all  cities,  and  recorders  of  all  villages, 
in  this  state,  are  hereby  authorized  to  administer  aM  oaths,  and  take  all  ac- 
knowledgments of  instruments,  authorized  or  required  by  law. 

1878.  ch.  49:  **  An  act  to  authorize  clerks  of.  towns  and  cities  and  recorders  of  villages  in 
this  state  to  administer  oaths  and  take  acknowledgments  of  instruments."    Approved  March 

7,  1878. 

Form  of  Oaths. 

Sec.  4282.  Enumerated.— The  following  are  the  forms  of  oaths  to  be 
administered  to  officers  and  persons  as  hereinafter  provided: 

OATHS  OF  MEMBERS  AND  OFFICERS  OF  THE  LEGISLATIVE  AND  EXECUTIVE  DEPARTMENTS, 
AND   ALL   OTHERS   OCCUPYING   AN   OFFICE   NOT   JUDICIAL  IN  ITS   CHARACTER, 

Tou  do  solemnly  swear  that  you  will  support  the  constitution  of  the  United 
States,  the  constitution  of  the  state  of  Minnesota,  and  faithfully  discharffe 
the  duties  of  your  office  to  the  best  of  your  judgment  and  ability.  So  h^p 
you  God. 

OATH   OF   JUDICIAL  OFFICERS. 

Tou  do  solemnly  swear  that  you  will  support  the  constitution  of  the  United 
States,  the  constitution  of  the  state  of  Minnesota,  and  discharge  the  duties  of 
your  office  faithfully  and  impartially,  according  to  your  best  learning,  judg- 
ment and  discretion.    So  help  you  God. 

OATH  OF   REFEREES,  COMMISSIONERS  AND   OTHERS  APPOINTED  TO   EXAMINE,  HEAR  AND 
DETERMINE   UPON   ANY   MATTER,    AND   MAKE    REPORT    THEREOF,   TO   ANY   COUET 
•  OR   OTHER   TRIBUNAL. 

You  do  solemnly  swear  that  you  will  faithfully  and  fairly  hear  and  examine 

this  action,  wherein is  plaintiff  and defendant,  and  ncake 

a  just  and  true  report  thereon,  according  to  the  best  of  your  understanding 
and  ability.    So  help  j^ou  God. 

OATH  TO  BE  ADMINISTERED  TO  THE  GRAND  JURY. 

Tou  and  each  of  you  do  solemnly  swear  that  you  will  diligently  inquire, 
and  true  presentment  make,  of  all  public  offences  committed  or  triable  withia 
this  county,  of  which  you  have  legal  evidence,  according  to  your  charge;  the 
counsel  of  the  state,  your  own  counsel,  and  that  of  your  fellows,  you  shall 
keep  secret;  you  will  present  no  person  through  malice,  hatred  or  ill-will,  nor 
leave  any  person  unpresented  through  fear,  favor  or  affection,  or  reward,  or 
the  promise  or  hope  thereof;  but  you  will  present  things  truly  as  they  come 
to  your  knowledge,  to  the  best  of  your  understanding,  according  to  the  laws 
of  this  state.     So  help  you  God. 

OATH   OF  OFFICER   ATTENDING  THE  GRAND  JURY. 

Tou  solemnly  swear  that  as  officer  of  the  grand  jury  you  will  keep  their 
counsel  and  that  of  the  state,  and  not  disclose  anything  relative  to  their  pro- 
ceedings.   So  help  you  God. 
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OATHS.  [Seo.  4282. 

OITH  TO  BE   ADMINISTERED  TO   PETIT  JURORS   IMPANELLED   FOR  THE  TRIAL  OF  ANT 

CIVIL  ACTION   OR  PROCEEDING. 

You  and  each  of  you  do  solemnly  swear  that  you  will  well  and  truly  try  the 
matters  in  issue  in  this  action  (or  pr()ceoding)*according  to  the  evidence  given 
you  in  court,  and  the  laws  of  this  state,  and  a  true  verdict  give;  your  own 
counsel  and  that  of  your  fellows  you  will  duly  observe  and'keep;  you  will  say 
nothing  to  any  person  concerning  this  action,  nor  suffer  any  one  to  speak  to 
yoQ  about  the  same  but  in  court,,  and  when  you  have  agreed  on  a  verdict,  joa 
will  keep  it  secret  until  you  deliver  it  in  court.     So  help  you  God. 

OATH   OF   PETIT  JURORS   IN   CRIMINAL   CASES. 

Tou  do  solemnly  swear  that  without  respect  of  persons,  or  favor  of  any 
man,  you  will  well  and  truly  try,  and  true  deliverance  make,  between  the  state 
of  Minnesota  and  the  defendant,  according  to  the  evidence  given  you  in  court, 
and  the  laws  of  this  state.     So  help  you  God. 

OATH   OF  JURORS   IN   A  JUSTICE'S   COURT   IN   CIVIL   CAUSES. 

Tou  do  solemnly  swear  that  you  will  well  and  truly  try  the  matters  in 
difference  between  the  parties  in  this  cause,  and  a  true  verdict  give,  according 
to  the  evidence  given  you  in  court,  and  the  laws  of  this  state.  So  help  you 
God. 

OATH   OF  JURORS   IN  A  JUSTICE'S   COURT  IN   ORIAHNAL  CASES. 

You  do  solemnly  swear  that  you  will  well  and  truly  try  this  cause,  between 
the  state  of  Minnesota,  (county  "or  city  of  J  and  the  accused,  and  a  true  verdict 
give,  according  to  the  evidence  given  you  in  court,  and  the  laws  of  this  state- 
So  help  you  God. 

OITH  OF  OFFICERS   TAKING  CHARGE   OF  A  PEITT  JURY  IN  THE  DISTRICT  COURT,  OR  A 

justice's     COURT. 

Tou  do  solemnly  swear  that  you  will  keep  this  jury  together  in  some  suita- 
ble place,  without  food  or  drink,  unless  ordered  by  the  court;  that  you  will 
suffer  no  person  to  speak  to  them  upon  matters  submitted  to  their' charge, 
antil  they  are  agreed,  nor  will  you  speak  to  them  yourself  about  the  cause, 
except  to  ask  them  whether  they  are  agreed;  that  you  will  permit  no  person 
to  listen  to,  or  overhear,  any  conversation  or  discussion  they  may  have  while 
deliberating  on  their  verdict;  that  you  will  not  disclose  their  verdict,  nor  any 
conversation  they  may  have  respecting  the  cause,  until  they  have  delivereci 
their  verdict  in  court,  or  been  discharged  by  order  of  the  court.  So  help  you 
God. 

OATH   OF   OFFICER  TAKING   CHARGE   OF   JURY   DURING   RECESS   OP   COURT. 

You  do  solemnly  swear  that  you  will  keep  together  the  persons  composing 
ibis  jury,  until  they  return  into  court,  and  that  in  the  mean  time  you  will 
suffer  no  one  to  speak  to  them,  or  speak  to  them  yourself,  concerning  the 
cause  on  trial,  or  any  matter  thereto  relating.     So  help  you  God. 

OATH   OF   WITNESSES. 

Tou  do  solemnly  swear  that  the  evidence  you  shall  give  relative  to  the  cause 
now  under  consideration  shall  be  the  whole'truth,  and  nothing  but  the  truth. 
So  help  you  God. 

interpreter's    OATH. 

Tou  do  solemnly  swear  that  you  will  justly,  truly  and  impartially  interpret 

to the  oath  about  to  be  administered  to  him,  and  the  testimony  he 

fiball  give  relative  to  the  cause  now  under  consideration.     So  help  you  (Jod. 
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oath  of  persons  signing  affidavits,  verifications  and  other  papers. 

You  do  solemnly  swear  that  the  contents  of  this  affidavit,  (verification  or 
paper,)  by  you  subscribed,  are  true,  as  therein  stated.    So  help  you  God. 

OATH   OF  ATTORNEYS. 

Tou  do  solemnly  swear  that  you  will  support  the  constitution  of  the  United 
States,  the  constitution  of  the  state  of  Minnesota,  and  that  you  will  conduct 
yourself  as  an  attorney  and  counsellor  in  the  courts  of  this  state,  in  an  upri<^ht, 
cuurteous  and  gentlemanly  manner,  to  the  best  of  your  learning  and  ability, 
with  all  good  fidelity  as  well  to  the  court  as  to  the  client;  that  you  will  use 
no  falsehood  or  deceit,  nor  delay  any  person's  cause  for  lucre  or  malice.  So 
help  you  God. 

G.  a  ch.  72,  ^5  5  (8).    22  M.  178,177;  23  M.  538. 

Sbo.  4283.  Same — Substitution  of  words. — In  administering  any  oath, 
the  word  *' swear  "  may  be  omitted,  and  the  word  "affirm"  substituted,  when- 
ever the  person  to  whom  the  obligation  is  to  be  administered  is  religiously 
scrupulous  of  swearing  or  takino;  an  oath  in  the  prescribed  form;  and  in  such 
case,  the  words  "so  help  you  God"^iay;  be  omitted,  and  the  words  "under 
the  pains  and  penalties  of  perjury  "  substituted;  and  every  person  so  affirming 
shall  be  considered,  for  every  legal  purpose,  privilege,  qualification  or  liability, 
as  having  been  duly  sworn. 

G.  S.  ch.  72,  §  6  (9). 

Seo.  4284.  Oath  for  non-believer • — When  an  infidel,  or  any  person  not 
a  belTever  in  any  religion,  is  offered  as  a  witness,  the  following  form  of  oath 
shall  be  used:  Ifou  do  honestly  and  sincerely  promise  and  declare  that  the 
testimony  you  shall  give  relative  to  the  cause  now  under  consideration  shall 
be  the  whole  truth  and  nothing  but  the  truth,  and  this  under  the  pains  and 
penalties  of  perjury;  and  any  person  so  promising  and  declaring  shall  be  con- 
sidered as  having  been  duly  sworn. 

G.  a  ch.  72,  §  7  (10). 


TITLE  2. 

ACKNOWLEDGMENTS. 

Who  May  Take. 


Seo.  4285.  Named. —  Judges  of  the  supreme  and  district  courts  and  courts 
of  probate,  the  clerks  of  said  courts,  notaries  public,  justices  of  the  peace,  reg- 
isters of  deeds,  court  commissioners  and  county  auditors,  are  autnorized  to 
take  the  acknowledgments  of  deeds  and  other  instruments  in  writing,  within 
their  several  and  respective  jurisdictions;  and  whenever  any  officer  having  or 
using  a  seal  of  office  takes  an  acknowledgment,  he  shall  affix  his  seal  to  the 
instrument  so  acknowledged;*  and  all  instruments  heretofore  acknowledged 
before  any  of  the  officials  named  are  hereby  legalized,  and  declared  as  valid 
as  though  such  officials  had,  at  the  time  of  taking  such  acknowledgments,  been 
so  authorized  to  do. 

G.  S.  ch.  72,  §  8  (11),  as  amended  1876,  cb.  40.  Amendment  inserted  "county  auditors"  and 
matter  below  ♦. 

Sec  4286.  Same — :  Depositions. —  Any  person  qualified  to  take  acknowl- 
edgments, as  aforesaid,  may  take  and  certify  depositions  to  be  used  in  the 
courts  of  this  state,  except  when  otherwise  expressly  provided. 

G.  S.  ch.  72,  §  9  (12). 
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Sec.  4287.  Township  clerks.—  That  township  clerks  are  authorized  and 
empowered  to  take  and  certify  acknowledgments  of  chattel  mortgages,  and  ac- 
knowledgments so  taken  shall  be  valid  and  binding  in  law. 

1871,  ch.  58:  "An  act  to  authorize  township  clerks  to  take  acknowledgments  of  chattel 
mortgages."    Approved  March  6,  1871. 

Commissioners  in  Other  States. 

SEa  4288.  Appointment  —  Powers. —  Such  commissioners  as  the  gov- 
ernor  shall  appoint  in  any  of  the  United  States,  or  territories  of  the  United 
States,  to  take  the  acknowledgment  of  deeds  or  other  instruments  in  writing 
to  be  used  in  this  state,  shall  hold  their  office  during  the  pleasure  of  the  gov- 
ernor, and  shall  have  power  to  take  the  acknowledgment  and  proofs  of  the 
execution  of  any  deed  or  other  conveyance  or  lease  of  any  lands  lying  in  this 
state,  and  of  any  contract,  letter  of  attorney,  or  any  other  writing,  under  seal 
or  not,  to  be  used  or  recorded  in  this  state. 

G.  a  cb.  73,  §  10  (13). 

SEa  4289.  Same  —  Acknowledgments —  Such  acknowledgment  op 
proof,  so  taken  according  to  the  laws  of  this  state,  and  certified  to  by  any  such 
commissioner  under  his  seal  of  office,  and  annexed  to  or  indorsed  on  such  in- 
strument, shall  have  the  same  power  and  effect  as  if  the  same  had  been  made 
before  any  officer  authorized  to  perform  such  acts  in  this  state. 

G.  a  eh.  72,  §  11  (14). 

Sec.  4290.  Same  —  Administer  oaths  and  take  depositions.— Every 
commissioner  appointed  as  before  mentioned,  shall  have  power  to  administer  an 
oath  which  may  be  lawfully  required  in  this  state,  to  any  person  willing  to  take 
the  same,  and  to  take  and  duly  certify  all  depositions  to  be  used  in  any  of  the 
courts  of  this  state,  in  conformity  to  the  laws  thereof,  either  on  interrogato- 
ries proposed  under  a  commission  from  any  court  of  this  state,  or  by  consent 
of  parties,  or  on  legal  notice  given  to  the  opposite  party ;  and  all  such  acts 
shall  be  as  valid  as  if  done  and  certified,  according  to  lavv,  by  a  proper  officer 
in  this  state. 

G.ach.  72,  §12(15).  ,        .. 

SEa  4291.  Same — Oath  and  seal. —  Every  such  commissioner,  before 
performing  any  duty,  or  exercising  any  power,  by  virtue  of  his  appointment, 
shall  take  and  "subscribe  an  oath  or  affirmation,  before  a  judge  or  a  clerk  of 
one  of  the  courts  of  record  of  the  state  in  which  such  commissioner  resides,  well 
and  faithfully  to  execute  and  perform  all  the  duties  of  such  commissioner, 
under  and  by  virtue  of  the  laws  of  the  state  of  Minnesota;  which  oath,  with 
a  description  or  impression  of  his  seal  of  office,  shall  be  filed  in  the  office  of 
the  secretary  of  this  state. 

G.  ach.72,  §13(16). 

Forms  op  Acknowledgments.  ^ 

Se?.  4292.  Forms. —  That  the  following  forms  of  acknowledgments  may 
be  used  in  the  case  of  conveyances,  or  other  written  instruments  affecting 
real  estate;  and  any  acknowledgment  so  taken  and  certified,  shall  be  sufficient 
lo  salisfy  all  requirements  of  law  relating  to  the  execution  or  recording  of 
such  instruments: 

(Begin  in  all  cases  by  a  caption  specifying  the  state  and  place  where  the 
acknowledgment  is  taken.) 

1.  In  the  case  of  natural  persons  acting  in  their  own  right: 

On  this  day  of  ,  18—,  before  me,  personally  ftppeared  A.  B.  (or 

A.  B.  and  C.  D.)  to  me  known  to  be  the  person  (or  persons)  described  in,  and 
who  executed  the  foregoing  ^instrument,  and  acknowledged  that  he  (or  they) 
executed  the  same  as  his  (or  their)  free  act  and  deed. 
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2.  In  the  case  of  natural  persons  acting  by  attorney : 

On  this day  of ,  18 — ,  before  me  personally  appeared  A.  B.  to  me 

known  to  be  the  person  who  executed  the  foregoing  instrument  in  behalf  of 
C.  D.,  and  acknowledged  that  he  executed  the  same,  as  the  free  act  and  deed 
of  said  0.  D. 

3.  In  the  case  of  corporations  or  joint  stock  associations: 

On  this day  of ,  18 — ,  before  me  appeared  A.  B.,  to  me  personally 

known,  who,  being  by  me  duly  sworn  (or  affirmed),  did  say  that  he  is  the 
president  (or  other  officer  or  agent  of  the  corporation  or  association)  of  (de- 
scribing the  corporation  or  association),  and  that  the  seal  affixed  to  said  instru- 
ment is  the  corporate  seal  of  said  corporation  (or  association),  and  that  said 
instrument  was  signed  and  sealed  in  behalf  of  said  corporation  (or  associa- 
tion) by  authority  of  its  board  of  directors  (or  trustees),  and  said  A.  B.  ac- 
knowledged said  instrument  to  be  the  free  act  and  deed  of  said  corporation  (or 
association). 

(In  case  the  corporation  or  association  has  no  corporate  seal,  omit  the  words 
*'  the  seal  affixed  to  said  instrument  is  the  corporate  seal  of  said  corporation 
(or  association)  and  that,"  and  add,  at  the  end  of  the  affidavit  clause,  the 
words,  *'  and  that  said  corporation  (or  association)  has  no  corporate  seal."  ) 

(In  all  cases  add  signature  arfd  title  of  the  officer  taking  the  acknowledg- 
ment.) 

*  Any  acknowledgment  by  or  on  behalf  of  a  corporation  made  substantially 
in  the  form  herein  prescribed  shall  be  prima  facie  evidence  of  the  facts  therein 
recited,  and  that  such  conveyance  or  instrument  was  executed  b}'' authority  of 
its  board  of  directors  or  trustees,  and  that  such  corporation  was  competent 
and  authorized  to  make  such  conveyance. 

1883,  oh.  90,  as  araended  1889,  ch.  118.  Amendment  below  *.  Acts  1883,  ch.  99,  is  entitled : 
**  An  act  relating  to  acknowledgments  of  instnuments  affecting  real  estate."  Approved  March 
8.  1883.    45  M.  241. 

Sec.  4293.  Same  —  Married  women. —  When  a  married  woman  unites 
with  her  husband  in  the  execution  of  any  such  instrument,  and  acknowledges 
the  same  in  one  of  the  forms  above  sanctioned,  she  shall  be  described  in  the 
acknowledgment  as  his  wife,  but  in  all  other  respects  her  acknowledgment 
£ball  J;>e  taken  and  certified  as  if  she  were  sole;  and  no  separate  examination 
of  a  married  woman  in  respect  to  the  execution  of  anv  release  of  dower  or 
other  instrument  affecting  real  estate,  shall  be  required. 

1883,  ch.  99,  §  2. 

Defeotivb  Acknowledgment. 

Sec.  4294.  By  acting  notary,  legalized.—  That  all  acknowledgments 
to  any  conveyances  or  other  instruments,  heretofore  taken  by  any  person 
previously  appointed  or  elected  and  then  acting  as  a  notary  public  or  other 
officer  authorized  to  take  such  acknowledgments,  be  and  the  same  are  hereby 
legalized  and  made  of  the  same  validity  as  though  the  term  of  such  officer 
had  not  expired  at  the  time  of  taking  such  acknox^ledgments,  and  the  record 
of  such  conveyances  or  other  instruments  is  hereby  declared  to  be  legal  and 
valid  and  effectual  for  all  purposes. 

Provided,  that  the  provisions  of  this  act  shall  not  apply  to  or  affect  any 
action  or  proceeding  now  pending  in  any  court  of  this  state. 

Acts  1883,  ch.  91,  approved  March  8d;  1885,  ch.  239.  approved  March  7th:  1889,  ch,  28,  ap- 
proved February  26th:  **  An  act  to  legalize  acknowledgments  of  conveyances  and  other  in- 
Btruments  and  the  records  thereof."    These  acts  are  aU  alike. 

Sec.  4295.  By  deputy  register  of  deeds.—  That  all  acknowledgments 
to  any  conveyance  or  other  instruments  heretofore  taken  hy  any  deputy 
register  of  deeds'of  any  count}^  in  this  state  be,  and  the  same  are  hereby,  so 
legalized  and  the  records  of  such  conveyances  and  other  instruments  so  legal- 
ized and  made  valid  for  all  purposes  of  notice,  evidence  or  otherwise,  that  the 
same  shall  be  of  the  same  force  and  effect  as  though  such  acknowledgments 
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had  been  taken  by  the  register  of  deeds  of  such  county  instead  of  by  hia 
deputy;  provided^  that  the  provisions  of  this  act  shall  not  apply  to  any  action 
or  proceeding  now  pending  in  any  court  of  this  state. 

1885,  cb.  232:  '*  An  act  to  legalize  acknowledgnieme  of  conveyances  and  other  instru- 
ments and  the  record  thereof."    Approved  February  26,  1885. 

Sec.  4296.  By  deputy  clerk  of  court,—  All  acknowledgments  of  deeds 
or  other  instruments,  or  contracts  heretofore  taken  in  this  state,  or  in  the  ter- 
ritory of  Minnesota,  by  any  deputy  clerk  of  any  court  of  record  in  this  state 
or  territory  of  Minnesota,  are  hereby  legalized  and  made  valid,  and  all  such 
deeds,  instruments  and  contracts  are  hereby  legalized  and  made  valid,  and 
may  be  recorded,  to  the  same  extent  and  for  the  same  purposes  as  though  the 
same  had  been  acknowledged  before  a  notary  public  or  other  officer  duly  au- 
thorized to  take  acknowledgments;  and  the  record  of  such  deeds  and  instru- 
ments where  tiie  same  have  been  recorded  or  may  be  recorded,  and  copies 
thereof,  are  hereby  legalized  and  made  vahd  for  alf  purposes  as  though  such 
deeds  and  instruments  had  been  acknowledged  before  a  notary  public  or  other 
officer  duly  authorized  to  take  acknowledgments. 

1875»  ch.  47,  p  1 :  **  An  act  to  legalize  acknowledgments  of  deeds,  mortgages  and  other  in- 
Btruments  taken  before  a  deputy  clerk  of  court,  and  to  legalize  deeds  and  mortgages  without 
Beals  of  grantors,"    Approved  February  24,  1875. 
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CHAPTER  59  (G.  S.  ch.  90). 
LIENS. 

This  chapter  of  G.  S.  was  amended  by  acts  1874,  ch.  69;  1888,  ch.  43;  1885,  ch.  46,  and  sup- 
plemented by  acts  1874,  ch.  50.  All  these  were  repealed  and  superseded  by  acts  1889,  ch.  200, 
except  sections  16  and  17,  ch.  90,  G.  S.,  as  amended  1885,  ch.  81 ;  1889,  ch.  199,  which  compose 
sections  4315,  4816  of  this  chapter.  Acts  1889.  ch.  200,  §  19,  specifically  repealed  §§  9,  10.  18, 
18,  ch.  90,  of  G.  S.,  as  amended  1874,  ch.  69,  providing  for  laborer's  lien  when  work  suspended ; 
for  the  lease  of  the  property  when  sale  could  not  be  made;  for  enforcement  of  lien  by  attach- 
ment, and  the  form  of  verification,  but  did  not  carry  such  provisions  into  the  new  enactment. 
Acts  1889,  ch.  200,  saved  vested  rights,  and  that  proceedings  begun  shall  as  far  as  practicable 
conform  to  this  act.  48  M.  15,  24,  227. 


Sections. 

Sections, 

4297-4305. 

Liens  authorized. 

4816. 

4306-4308. 

Creation  of  liens. 

4309-4812. 

Enforcement  of  lien. 

4317-4821. 

4813. 

Discharge  of  lien. 

4322-4832. 

4314. 

Lieil  by  sub-contractor,  etc. 

4333-4334. 

4315. 

Lien  for  labor  on  personal  prop- 
erty. 

AUTHC 

)EIZED. 

Lien  by  carrier,  storage,  keeper  ol^ 

stock. 
Lien  for  wages. 
Priority  of  liens. 
Lien  for  service  fees. 


Seo.  4297.    On  building,  structure,  water  craft Whoever  performs 

labor,  or  furnishes  skill,  material  or  machinery  for  the  construction,  alteration 
or  repair  of  any  boat,  vessel  or  other  water  craft,  or  for  the  erection,  altera- 
tion, repair  or  removal  of  any  house,  mill,  manufactory,  or  other  building  or 
appurtenance,  or  of  any  fixture,  bridge,  wharf,  fence  or  other  structure,  by 
virtue  of  a  contract  with,  or  at  the  instance  of,  the  owner  thereof,  or  his  agent, 
trustee,  contractor  or  subcontractor,  shall  have  a  lien  to  secure  the  contract 
price  or  value  of  the  same  upon  such  boat,  vessel  or  other  water  craft,  or  upon 
such  house,  mill,  manufactory,  or  other  building  or  appurtenance,  or  fixture, 
bridge,  wharf,  fence  or  other  structure,  and  upon  the  right,  title  and  interest 
of  the  owner  thereof,  in  and  to  the  land  upon  which  the  same  is  situate,  or  to 
which  it  may  be  removed,  not  exceeding  forty  acres,  if  without  the  corporate 
limits  of  any  city  or  incorporated  village;  and  if  situate  upon,  or  renioved  to, 
land  within  the  corporate  limits  of  any  city  or  incorporated  village,  then  in 
and  to  the  lot  of  land  upon  which  the  same  is  situate,  or  to  which  it  may  be 
removed,  not  exceeding  one  acre  in  extent. 

1889,  ch.  200,  §  1 :  **  An  act  giving  liens  for  the  better  security  of  mechanics,  materia) -men, 
laborers  and  others."  Approved  April  24th.  In  force  from  October  1,  18)»9.  This  act  repealecl 
sections  1-15,  18, 19,  20,  21,  ch.  90,  G.  S.,  and  all  acts  amendatory  thereof  or  inconsistent  there- 
with, the  same  being  acts  1874,  ch.  50;  1874,  ch.  69;  1878,  ch.  3;  1883,  ch.  43;  1>8\  ch.  40; 
1885,  ch.  107;  1885,  ch.  112.  And  that  existing  rights  and  pending  suits  were  not  affected,  hut 
that  proceedings  begun  shall  as  far  as  practicable  conform  to  this  act.  This  section  is  same  as 
^  1,  ch.  90,  G.  S.,  before  it  was  amended  by  acts  1874,  ch.  69;  1883,  ch.  43;  1885.  ch.  46,  except 
the  words  '* skill,"  **or  any  fixture,  bridge,  wharf,  fence  or  other  structure,"  and  ''or  at  the 
instance  of,"  which  were  inserted  by  acts  1889.  ch.  200.  3  M.  14,7;  5  M.  155,  288;  8  ^.  \\fi;  13 
M.  455.  478;  17  M.  342;  24  M.  802;  28  M.  152;  27  M.  518;  28  M.  264.  406;  29  M.  23;  82  M.  860. 
4^9-  33  M.  4;  84  M.  294,  519;  '61  M.  456:  38  M.  242,  274,  266;  88  N.  W.  695;  39  N.  W.  141 ;  39 
N.  W.  801;  45  M.  254;  47  M.  74,294;  39  M.  193,447;  40  M.  420,443;  42  M.  286,  414, 489 ;  48  M. 520 ; 
43  M.  29;  46  M.  285,  290,  345. 

Seo.  4298.    Grading  land,  drain,  vault,  sidewalk,  gutter,  sewer 

Whoever  performs  labor,  or  furnishes  skill,  material  or  machinery  for  grad- 
ing, filling  in  or  excavating  any  land,  or  for  digging,  constructing,  altering  or 
repairmg  any  ditch,  drain,  well,  fountain,  cistern,  reservoir,  or  vault  thereon, 
or  for  laying,  constructing,  altering  or  repairing  any  sidewalk,  curb,  gutter, 
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or  any  sewer,  water  pipe  or  gas  pipe,  whether  mains  or  connections,  upon  any 
land,  or  in  the  half  of  the  highway,  street  or  alley  adjacent  and  contiguous  to 
said  land,  by  virtue  of  a  contract  with  or  at  the  instance  of  the  owijer  thereof, 
or  his  agent,  trustee,  contractor  or  subcontractor,  shall  have  a  lien  to  secure 
the  contract  price,  or  value  of  the  same,  upon  the  right,  title  and  interest  of 
the  owner  of  such  grading,  filling  in  or  excavation,  ditch,  drain,  well,  fountain, 
cistern,  reservoir,  vault,  sidewalk,  curb,  gutter,  sewer,  water  pipe  or  gas  pipe, 
whether  mains  or  connections,  in  and  to  the  land  upon  which  the  same  has 
been  done  or  is  situate,  or  in  and  to  the  land  adjacent  and  contiguous  to  the 
half  of  the  highway,  street  or  alley  in  which  such  sidewalk,  curb,  gutter, 
sewer,  water  pipe  or  gas  pipe,  whether  mains  or  connections,  has  been  laid, 
constructed,  altered  or  repaired,  not  exceeding  forty  acres,  if  without  the 
corporate  limits  of  any  city  or  incorporated  village,  and  if  done  or  situate 
Dpon  land,  or  in  the  half  of  the  highway,  street  or  alley  adjacent  and  con- 
tiguous to  land  within  the  corporate  limits  of  any  city  or  incorporated  village, 
then  in  and  to  the  lot  of  land  upon  vyhich  the  same  has  been  done  or  is  situ- 
ate, or  in  and  to  the  lot  of  land  adjacent  and  contiguous  to  the  half  of  the . 
highway,  street  or  alley  in  which  such  sidewalk,  curb,  gutter,  sewer,  water 
pipe,  gas  pipe,  whether  mains  or  connections,  has  been  laid,  constructed, 
altered  or  repaired,  not  exceeding  one  acre  in  extent. 

1889,  ch.  200,  §  2.    New. 

Skc.  4299.  On  railway,  telegraph,  telephone,  electric  light,  gas-pipe, 
subway. —  Whoever  performs  labor,  or  furnishes  skill,  material  or  machinery 
for  the  construction,  alteration  or  repair  of  an}'  line  of  railway,  or  of  any  tel- 
egraph line,  depot,  bridge,  fence,  or  other  structure  appertaining  to  any  line 
of  railway,  or  for  the  construction,  alteration  or  repair  of  any  line  of  tele- 
graph, telephone,  electric  light,  gas-pipe  or  subway  conduit,  or  of  any  fixture 
or  structure  appertaining  to  any  such  line,  by  virtjue  of  a  contract  with,  or  at 
the  instance  of  the  owner  thereof,  his  or  its  agent,  trustee,  contractor  or  sub- 
contractor, shall  have  a  lien  to  secure  the  contract  price,  or  value  of  the  same, 
upon  such  line  of  railway,  telegraph  line,  depot,  bridge,  fence,  or  other  struct- 
ure appertaining  to  such  line  of  railway,  or  upon  such  line  of  telegraph,  tele- 
phone, electric  light,  gas-pipe  or  subway  conduit,  or  fixture  or  structure  ap- 
pertaining to  such  line,  and  upon  all  franchises,  privileges  and  immunities, 
and  all  right  of  way  of  or  appertaining  to  any  of  the  several  lines  aforesaid. 

1889,  ch.  200,  §  8.  Tiiis  section  is  substantially  acts  1874,  ch.  69.  §  I,  which  added  thispro- 
▼isioo  to  §  1,  ch.  90,  Q.  S.,  except  that  acts  1874  was  contined  to  railways  and  telegraph. 

Skc.  4300.  Fastens  on  all  interests  —  Except.— Every  house,  mill, 
manufactory  or  other  building  or  appurtenance,  and  every  structure  or  other 
improvement  mentioned  in  sections'  one  and  two  of  this  act  (excepting  boats, 
vessels  or  other  water  craft),  erected,  constructed,  altered,  removed  to  or  re- 
paired upon  any  land,  with  the  knowledge  of  the  owner  of  such  land,  or  of 
any  person  having  or  claiming  an  interest  therein  otherwise  than  as  a  bona 
tide  prior  mortgagee,  incumbrancer  or  lienor,  shall  be  held  to  have  been  erected, 
constructed,  altered,  removed  or  repaired  at  the  instance  of  such  owner  or 
person,  so  far  only  as  to  subject  his  interest  to  a  lien  therefor,  as  in  this  sec- 
tion provided,  and  such  interest  so  owned  or  claimed,  shall  be  subject  to  any 
lien  given  by  the  provisions  of  this  act,  unless  such  owner  or  person  shall, 
wuhin  five  days  alter  he  shall  have  obtained  knowledge  of  the  erection,  con- 
struction, alteration,  removal  or  repair  aforesaid,  give  notice  that  his  interests 
shall  not  be  subject  to  any  lien  for  the  same  by  serving  a  written  or  printed 
notice  to  that  etfect  personally  upon  all  persons  performing  labor  or  furnish- 
ing skill,  material  or  machinery  therefor,  or  shall,  within  live  days  after  he 
shall  have  obtained  the  knowledge  aforesaid,  or  knowledge  of  the  intended 
erection,  construction,  alteration,  removal  or  repair  aforesaid,  give  such  notice 
as  aforesaid  by  posting  and  kee[)mg  posted  a  written  or  printed  notice  to  the 
effect  aforesaid,  in  some  conspicuous  place  upon  said  land  or  upon  the  build- 
up 
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ing  or  other  improvement  situate  thereon.  But  no  lien  shall  be  allowed  as 
against  a  lessor  for  repairs  made  by  or  at  the  instance  of  a  lessee,  and  nothing 
in  this  section  contained  shall  apply  to  such  vendor  as  is  mentioned  in  sectioa 
four  of  this  act. 

1889,  ch.  200,  §  5.    New.    i  Secs.  4297,  4298,  ante.    46  M.  83, 84. 

Sec.  4301.  Follows  land  in  executory  contract. —  Whenever  the 
owner  of  land  has  sold  the  same  upon  an  executory  contract  of  sale  contingent 
upon  or  providing  for  the  erection,  construction,  alteration,  removal  to  or  re- 
pair upon  such  land  by  the  vendee  thereof  of  any  house,  mill,  manufactory  or 
other  building  or  appurtenance,  or  of  any  fixture,  wharf,  fence  or  other  struct- 
ure, if  the  vendee  or  his  assigns  shall  forfeit  or  surrender  such  contract,  then, 
for  the  purpose  of  establishing  and  enforcing  a  lien  for  alllabor,  skill,  material 
or  machinery,  performed  or  furnished  by  other  persons,  for  or  to  such  vendee, 
or  his  assigns,  under  contract  or  subcontract  for  such  erection,  construction, 
alteration,  removal  or  repair,  such  vendee  shall  be  deemed  the  owner  of  such 
house,  mill,  manufactory  or  other  building  or  appurtenance,  or  fixture,  wharf, 
fence  or  other  structure,  and  such  vendee  his  contractor  within  the  meaning 
of  this  act.  But  no  such  vendor  shall  be  personally  liable  for  any  indebted- 
ness so  contracted  b}^  such  vendee^ 

1889,  ch.  200,  §  4.     New. 

Sec.  4302.  Limited  to  actual  value,  when,—  In  all  cases  where  the 
labor,  skill,  material  or  machinery  referred  to  in  sections  ^  one,  two  and  three 
of  this  act,  shall  be  furnished  by  any  person  other  than  the  original  contractor 
with  such  owner  or  his  agent  or  trustee  the  lien  shall  not  exceed  the  actual 
value  of  the  labor,  skill,  material  or  machinery  so  furnished. 

1889,  ch.  200,  §  6.     New,     i  Secs.  4297,  4298. 

Sec.  4303.  Promissory  note  will  not  discharge  lien.— The  taking  of 
a  promissory  note  or  other  evidence  of  indebtedness,  for  labor  performed,  or 
skill,  material  or  machinery  furnished,  under  the  provisions  of  this  act,  shall 
not  discharge  the  lien  thereby  given  for  the  same,  unless  expressly  received 
in  payment  therefor,  and  so  specified  in  such  note  or  other  evidenceof  indebt- 
edness. 

1889,  ch.  200,  §  15.    New. 

Sec  4304.  Rights  of  executors  and  administrators.—  Executors  and 
administrators  under  this  act  have  the  same  rights,  and  are  subject  to  the  same 
liabilities,  that  their  testator  or  intestate,  if  living,  would  have  or  might  be 
subject  to. 

1889,  ch.  200,  g  17.     Substantially  §  14,  ch.  90,  G.  & 

Sec.  4305.  Fraud, in  purchasing  material. —  Any  contractor  or  sub- 
contractor who  shall  purchase  material  on  credit,  and  represent  at  the  time 
of  said  purchase,  that  the  same  is  to  be  used  in  a  designated  building  or  other 
improvement,  and  shall  thereafter  use  or  cause  to  be  used,  the  said  material 
in  the  construction  of  any  building  or  improvement  other  than  that  designated 
when  purchased,  with  intent  to  defraud  the  person  from  whom  the  material 
was  purchased,  without  first  having  given  due  notice  to,  and  obtained  written 
consent  from  the  person  from  whom  the  material  was  purchased,  shall,  upon 
conviction  thereof,  be  punished  by  a  line  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  not  exceeding  ^ix  months,  or  both,  in  the  discretion  of  th^ 
court. 

1889,  ch.  200,  §  16.  This  is  substantially  §  7,  ch.  8,  acts  1878,  which  added  this  provision  to 
ch.  90,  a  S. 

Ceeation  of  Lien. 

Sec.  4306.  Statement —Filing— Effect.— Any  person,  copartnership 
or  corporation,  claiming  lien  under  this  act,  and  wishing  to  avail  himself  of 
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the  benefits  thereof,  and  to  continue  such  lien,  shall  make  a  statement  in  writ- 
ing setting  forth : 

1.  The  amount  actually  due  and  owing  him  after  allowing  all  just  credits 
and  offsets.    (The  separate  items  of  the  account  need  not  be  stated.)  * 

2.  That  such  amount  is  due  and  owing  for  labor  performed,  or  for  skill, 
material  or  machinery  furnished,  or  for  one  or  more  of  them ;  and  in  what 
erection,  construction,  alteration,  repair,  removal,  digging  or  laying,  as  the 
case  may  be,  the  same  was  performed  or  furnished. 

3.  The  time  when  the  first  and  last  item  of  such  labor,  skill,  material  or 
machinery,  as  the  case  may  be,  was  furnished. 

4.  A  description  of  the  property  to  be  charged  with  the  lien. 

5.  The  name  of  the  owner  or  reputed  owner,  at  the  time  of  making  said 
statement,  of  the  property  charged  with  the  lien,  according  to  the  best  infor- 
mation then  had.    . 

6.  A  notice  of  intention  to  claim  and  hold  such  lien.* 

Filing. —  Said  statement  shall  be  verified  by  the  oath  of  the  person  claim- 
ing the  lien,  or  by  his  agent,  or  by  one  having  knowledge  of  the  facts,  and 
shall,  within  ninety  days  from  the  time  of  furnishing  of  the  last  item  of  such 
labor,  skill,  material  or  machinery,  be  tiled  in  the  office  of  the  register  of  deeds 
in  and  for  the  county  in  which  the  premises  charged  with  the  lien  are  situate; 
and  in  case  such  labor,  skill,  material  or  machinery  shall  have  been  furnished 
for  the  construction,  alteration  or  repair  of  any  boat,  vessel  or  other  water 
craft,  or  of  any  line  of  railway,  or  any  telegraph  line,  depot,  bridge,  fence  or 
other  structure  appertaining  to  an3Mine  of  railway,  or  for  the  construction, 
alteration  or  repair  of  any  line  of  telegraph  or  telephone,  or  of  any  fixture  or 
structure  appertaining  to  any  such  line,  said  statement  shall  be  tiled,  within 
the  time  aforesaid,  in  the  office  of  the  secretary  of  state. 

Effect. —  Said  statement,  when  so  verified,  shall  be  recorded  in  the  office, 
where  it  is  filed  as  aforesaid,  at  length  in  the  records  thereof,  and  shall  operate 
to  continue  such  lien  during  all  the  period  of  time,  from  the  time  of  the  fur- 
nishing of  the  first  item  of  such  labor,  skill,  material  or  machinery  until  the 
expiration  of  one  year  after  the  time  of  furnishing  the  last  item  of  the  same. 

1889,  ch.  200,  ^  a  This  is  substantialh-  fc$  7.  ch.  90,  G.  S.,  as  amended  1874,  ch.  69,  g  2 ;  1885,  cb.  107, 
except  that  the  time  under  former  law  was  six  months  and  two  yeais  instead  of  ninety  days 
tnd  one  year  under  present  law.  Acts  1874,  ch.  69,  §  2,  inserted  in  G.  S.  the  words  "copartner- 
ibip  or  corporation/'  and  the  provision. that  the  account  against  railway  be  filed  witli  secretary 
of  state,  and  acts  1885  changed  time  for  filing  from  one  year  to  six  montha  The  matter  be- 
tween *  *  in  above  section  was  not  specifically  in  prior  law,  which  merely  provided  for  itemized 
account  in  writing.  11  M.  475 ;  18  M.  455 ;  17  M.  342 ;  33  M.  5,  3«8 ;  32  M.  488 ;  28  M.  406 ;  45  M. 
11, 63,  3^;  46  M.  232/285;  47  M.  31,  32,  83,  85, 125 ;  42  M.  411, 414 ;  43  M.  228 ;  44  M.  544 ;  47  N.  W. 
162,974. 

Sec.  4307.  Immaterial  inaccuracies.— The  validity  of  the  lien  shall 
not  be  aflfected  by  any  inaccuracy  in  the  statement  relating  to  the  property  to 
be  charged  with  it,  if  such  property  can  be  reasonably  recognized  from  the 
description,  nor  by  any  inaccuracy  in  the  statement  of  the  name  of  the  owner 
or  reputed  owner  of  such  property,  nor  by  any  inaccuracy'  in  stating  the 
amount  due  for  labor,  skill,  material  or  machinery,  unless  it  appears  that  the 
person  claiming  Uie  lien  has  wilfully  and  knowingly  claimed  more  than  is  due. 

Not  more  than  claim. —  Provided^  that  in  no  case  shall  a  lien  exist  for  a 
greater  amount  than  that  claimed  in  said  statement. 

1889»  ch.  200,  §  9.    New. 

Sec.  4308.    Not  necessary  to  file  separate  lien,  when Whenever 

any  contractor,  sub-contractor  or  other  person  shall  perform  labor  or  furnish 
skill,  material  or  machinery  for  the  erection,  construction,  alteration,  removal 
or  repair  of  two  or  more  buildings  or  structures  united  together  and  situate 
upon  the  same  lot  or  contiguous  lots,  or  of  separate  buildings  upon  contiguous 
lots,  in  either  case  under  or  pursuant  to  the  purposes  of  one  general  contract 
with  the  owner  or  joint  owners  of  the  lot  or  lots  and  of  such  improvements 
thereon,  or  with  the  person  or  persons  whose  interest  therein  may  be  charged 
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with  a  lien  under  this  act,  it  shall  not  be  necessary  to  file  a  separate  lien  upon 
each  building  or  structure  for  the  labor  so  performed  thereon,  or  for  the  skill, 
material  or  machinery  so  furnished  therefor,  nor,  in  case  a  separate  lien  is  not 
so  filed,  to  apportion  the  amount  of  the  entire  lien  claimed,  between  the  sev- 
eral buildings  or  structures. 
1889,  ch.  200,  g  7.    New.   47  M.  594. 

Enforcement  of  Lien. 

Seo.  4309.  Proceedings  — Trial  — Judgment — Any  person  having  a 
lien  given  by  the  provisions  of  this  act,  may  proceed  to  obtain  judgment  and 
enforce  the  same,  in  the  same  manner  as  in  actions  for  the  foreclosure  of  mort- 
gages upon  real  estate,  except  as  otherwise  herein  provided.* 

Time  to  commence. —  JEvery  such  action  to  enforce  any  such  lien  shall 
be  commenced  within  one  year  from  the  time, of  furnishing  the  last  item  of 
labor,  skill,  material  or  machinery  for  which  such  lien  is  had. 

Lis  pendens.—  At  the  time  of  the  commencement  of  such  action  a  notice 
of  lis  pendens  shall  be  filed,  as  provided  by  law,  in  the  office  of  the  register  of 
deeds  in  and  for  the  county  in  which  such  action  is  brought,  and,  except  in 
cases  where  the  lien  statement  shall  have  been  filed  in  the  office  of  the  secre- 
tary of  state,  as  in  this  act  provided,  in  each  and  everjncounty  in  which  the 
property,  or  any  part  thereof,  affected  by  such  action  is  situate. 

Pleadings. —  In  all  cases  no  pleadings  or  copies  thereof  need  be  served,  on 
demand  or  otherwise,  but  the  several  pleadings  in  such  action  shall  be  filed  by 
the  parties  thereto,  in  the  office  of  the  clerk  of  the  district  court  in  and  for 
the  county  wherein  the  action  is  brought.  The  complaint  shall  be  so  filed 
at  the  time  of  issuing  the  summons  in  such  action. 

Summons.— The  summons  shiU  require  the  defendant  so  to  file  his  an- 
swer within  twentj'^  days  after  tne  service  of  such  summons,  exclusive  of  the 
day  of  service,  and  shall  notify  him  that  the  complaint  has  been  filed  with  the 
clerk  of  said  court,  and  that  such  action  is  for  the  foreclosure  of  a  mechanic's 
lion. 

Bill  of  particulars. —  Every  party  to  such'action  claiming  a  lien  under 
this  act  shall  attach  to  his  complaint,  or  answer,  and  file  therewith,  a  bill  of 
particulars  of  the  items  of  his  lien-claim,  verified  by  his  oath,  or  that  of  his 
agent,  or  of  some  one  having  a  knowledge  of  the  facts,  or  be  precluded  from 
giving  evidence  thereof.  The  court  may  order  a  further  and  more  particular 
bill.  ^   ^ 

Parties  defendant. —  In  any  such  action  all  persons  who* have  liens  given 
hy  the  provisions  of  this  act,  filed  of  record  upon  the  same  property  or  any 
part  thereof,  shall  be  made  parties  defendant.  The  complaint  in  such  action 
siiuU  ask  the  determination,  and  adjudication  of  the  amount,  and  validity  of 
all  such  lien-claims. 

Answer. —  Each  defendant  in  such  action  shall  answer,  setting  up  any  de- 
fense to  the  plaintiff's  claim,  and,  also,  as  in  a  complaint,  the  amount  and 
nature  of  the  lien  claimed  by  such  defendant,  and  asking  that  the  same  be 
determined,  adjudicated  and  foreclosed  in  said  action.  Against  any  defend- 
ant failing  to  answer,  judgment  shall  be  rendered  denying  him  any  relief  in 
such  action,  and  he  shall  be  thereby  debarred  from  afterwards  setting  up  or 
asserting  his  said  lien;  but  his  claim  upon  the  person  with  whom  the  contract 
was  made  shall  not  be  thereby  impaired.  All  the  allegations  of  each  answer 
in  such  action  shall  be  deemed  to  be  controverted,  as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  require,  without  further  pleading. 

Trial. —  At  the  trial  of  such  action  the  amount  and  validity  of  all  such  liens 
as  aforesaid  shall  be  determined  and  adjudged;  and  if  it  shall  appear  to  the 
court  at  any  time  before  final  judgment,  that  other  liens  have  been  filed,  or 
will  thereafter  be  filed  under  the  provisions  of  this  act,  upon  or  against  the 
same  property  or  any  part  thereof,  or  that  there  are  other  persons  who  ought 
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to  be  made  parties  to  such  action,  the  court,  upon  its  6wn  motion,  or  upon 
motion  of  any  party  or  of  any  person  claiming  such  lien,  or  upon  motion  of 
any  such  other  person  who  ought  to  be  made  a  party,  may  continue  such  ac- 
tion, or  delay  trial  thereof  or  judgment  therein,  for  the  purpose  of  bringing 
in,  and  making  all  lien  claimants  upon  such  property,  or  su6h  other  persons, 
parties  to  such  action. 

Claims  not  due. —  Any  person  entitled  to  a  lien  given  by  the  provisions 
of  this  act,  whose  claim  is  not  due  or  payable  at  the  time  of  the  commence- 
ment of  an  action  by  any  other  person  or  persons,  to  enforce  their  liens,  shall 
be  permitted  to  become  or  to  be  made  a  party  to  such  action ;  and  the  claim 
of  such  person  may  be  allowed,  subject  to  discount  for  the  period  to  elapse 
between  the  date  of  the  judgment  and  the  maturity  of  such  claim. 

Second  action. —  After  the  commencement  of,  and  before  final  judgment 
in  any  such  action  to  foreclose  any  such  lien,  as  aforesaid,  upon  any  certain 
property,  no  other  such  action  to  foreclose  any  other  such  lien  upon  the  same 
property  or  any  part  thereof  shall  be  commenced;  but  the  claimant  of  any 
other  such  lien,  not  a  party  to  such  action  firstly  commenced,  shall  apply  to 
be  made,  and  shall  be.  admitted  a  defendant  in  the  action  last  mentioned. 
And  if  he  shall,  nevertheless,  commence  such  other  action,  the  same  shall  be 
consolidated  with,  and  merged  in  the  action  firstly  commenced,  upon  motion 
of  any  party  to  the  earlier  action,  or  by  the  court  upon  its  own  motion. 

Judgment. —  In  rendering  judgment  in  such  action  the  court  shall  first 
determine  the  amount  of  the  lien  claim  to  which  each  sub-contractor  is  en- 
titled, and  direct  judgment  in  favor  of  such  sub-contractor  for  the  amount  so 
determined;  the  court  shall  then  determine  the  amount  to  which  the  con- 
tractor, with  whom  each  sub-contractor  shall  have  made  his  contract,  is  en- 
titled, over  and  above  the  amount  of  the  liens  of  such  sub-contractors,  and 
direct  judgment  for  such  excess  only  in  favor  of  such  contractor.  But  if  after 
judgment  any  original  contractor  shall  pa}'  the  amount  so  adjudged  to  be  due 
to  such  sub-contractor,  such  original  contractor  shall  be  subrogated  to  the 
rights  of  such  sub-contractor.  Any  judgment  rendered  in  such  action  shall 
specify  the  amount  of  every  such  lien,  and  by  whom  it  is  held  or  owned,  and 
ghall  order  the  sale  of  the  premises  covered  by  all  such  liens  to  satisfy  the 
same.  Such  judgment  shall  require  the  officer  to  pay  over  and  distribute  the 
proceeds  of  the  sale,  after  deducting  all  lawful  charges  and  expenses,  to  and 
among  the  several  creditors,  including  such  subsequent  lien  claimants,  if  any, 
as  are  hereinafter  mentioned,  to  the  amount  of  their  several  claims,  if  there  is 
satiicient  therefor;  and  if  there  is  not  sufficient,  then  to  divide  and  distribute 
the  same  among  the  creditors  in  proportion  to  the  amount  due  to  each,  and 
without  priority  among  themselves. 

Parties  after  judgment. —  If,  at  any  time  after  judgment  and  before  sale 
or  distribution,  it  shall  be  made  to  appear  to^the  court  that  any  lien  claimant, 
having  a  lien  which  might  properly  have  been  foreclosed  in  said  action  and 
provided  for  by  said  judgment,  has  without  fault  on  his  part,  omitted  to  assert 
the  same  or  toapply  to  be  made  a  party  to  said  action  the  court  shall,  by  its 
farther  order  or  orders  delay  such  sale  or  distribution,  as  the  case  may  be,  for 
the  purpose  of  admitting,  and  shall,  upon  due  proof  of  such  lien-claim,  in  man- 
ner as  the  court  may  direct,  admit  such  claimant  to  a  participation  in  the  pro- 
ceeds of  such  sale  or  distribution,  in  all  respects  as  if  he  had  been  a  party  to 
said  action,  and  had  therein  duly  established  his  said  claim. 

When  property  will  not  sell. —  In  case  the  propert3»^  covered  by  such 
lien  or  liens  will  not  sell  upon  execution,  as  provided  by  law  in  other  cases, 
having  been  once  duly  offered,  the  court  may  order  the  property  into  the 
hands  of  a  receiver,  to  be  leased  or  rented  from  time  to  time,  under  the  direc- 
tion of  the  court,  until  the  lien  or  liens  shall  be  discharged,  or  make  such  other 
order  or  disposition  of  the  property  as  shall  to  right  appertain. 

1888,  ch.  200,  §^10.  Supersedes  and  contains  g  8,  ch.  90,  G.  S.,  as  amended  1878,  ch.  3,  §  6,  and 
in  ch.  90.  G.  a  First  paragraph  is  §  8,  and  last  is  §  11.  28  M.  406 ;  36  M.  10 ;  47  M.  32,  33,  76, 
401:4811227. 
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Sec.  4310.    Sale  of  leasehold. —  Upon  the  sale  of  any  real  property  ander 

the  provisions  of  this  act,  when  the  interest  or  estate  sold  is  a  leasehold  of  less 
than  two  years,  unexpired  term,  from  the  time  of  such  sale  or  is  at  the  time 
of  such  sale  the  interest  or  estate  of  a  vendee  of  such  property  under  an  exec- 
utory contract  of  sale,  the  conditions  of  which  are  to  be  performed  within 
two  years  from  the  date  of  the  contract,  the  sale  is  absolute;  in  all  other  cases 
the  property  sold  is  subject  to  redemption  as  provided  by  law. 

1889.  ch.  200,  §  13.     New. 

Sec.  4311.  Sale  of  movable  building.—  If  the  building  or  other  im- 
provement erected,  or  constructed,  is  so  constructed  as  to  be  movable  from 
the  premises  without  material  injur}^  thereto,  the  court  may  direct  the  same 
to  be  sold  to  satisfy  any  lien  given  by  the  provisions  of  this  act,  and  the  pur- 
chaser may,  under  the  direction  of  the  court,  remove  such  building  or  improve- 
ment from  the  premises  within  sixty  days  after  such  sale. 

1889.  ch.  200,  g  12.  Substantially  §  8,  ch.  3,  acta  1878,  which  amended  G.  S.  ch.  90,  by  add- 
ing this  section  thereto. 

Sec.  4312.  Sale  of  railways,  etc. —  When  judgment  is  obtained  estab- 
lishing any  lien,  given  by  the  provisions  of  this  act,  upon  any  line  of  raiiwa3% 
telegraph,  telephone,  electric  light,  gas-pipe  or  subway  conduit,  such  line  of 
railway,  together  with  all  telegraph  lines,  depots,  bridges,  fences  or  other 
structures  appertaining  to  such  line  of  railway,  or  such  line  of  telegraph,  tele- 
phone, electnc  light,  gas-pipe  or  subway  conduit,  together  with  all  fixtures  or 
structures  appertaining  to  such  line,  and  together  with  all  franchises,  privi- 
leges, immunities,  and  all  right  of  way  of  or  appertaining  to  any  of  the  several 
lines  aforesaid,  may  be  sold  upon  execution  to  satisfy  such  judgment. 

The  purchaser  thereof,  at  any  such  sale,  shall  have  and  hold  all  and  singular 
the  same,  in  tlie  same  manner  and  with  the  same  effect,  as  the  same  were  had 
and  held  by  the  judgment  debtor.  Such  sale  shall  be  conducted  in  like  man- 
ner, and  be  upon  like  notice,  and  be  subject  to  like  redemption,  as  sales  of 
real  property  upon  execution,  except  that  in  the  case  of  the  sale  of  any  line 
oi  railway  or  telegraph  as  aforesaid,  the  notice  of  sale,  required  by  law  to  be 
published  in  a  newspaper  shall  be  published  in  some  newspaper  published  at 
the  capital  of  the  state. 

1889,  ch.  200,  g  11.  This  is  substantially  §  3,  ch.  89,  acta  1874,  which  amended  §  10,  ch.  90, 
G,  S.,  by  adding  this  provision  thereto. 

Discharge  of  Liens. 

Sec.  4313.  How  made. —  Every  person  who  has  received  satisfaction  of 
his  debt  or  tender  of  the  amount"  thereof,  with  all  costs  of  action  brought 
thereon,  or  of  any  judgment  recovered  therefor,  for  which  he  has  filed  any 
such  claim  for  lien,  or  after  final  judgment  against  him  by  a  competent  tri- 
bunal in  an  action  thereon,  or  after  the  expiration  of  the  time  limited  by  this 
act  for  the  commencement  of  action  thereon  without  action  being  begun, 
shall,  at  his  own  cost,  at  the  request  of  any  person  interested  in  the  property 
atfected  by  such  lien,  or  who  is  mterested  in  having  such  lien  removed,  or  of 
his  legal  representatives,  release  and  discharge  such  lien  of  record;  and  if  he 
neglects  so  to  do  for  ten  days  after  request  in  writing,  he  shall  forfeit  and  pay 
twentv-£ive<lollars  to  the  person  requesting  such  satisfaction  and  discharge,  to 
be  recovered  in  a  civil  action,  and  shall  be  liable  to  any  person  injured  to  the 
extent  of  his  injury. 

All  liens  given  by  the  provisions  of  this  act  shall  be  released  and  discharged 
in  the  othce  where  recorded  in  the  same  manner  as  is  now  provided  by  law 
lor  the  release  and  discharge  of  mortgages  upon  real  property. 

1889,  ch.  200,  45  18.  This  contains  substance  of  §  15,  ch.  90,  G.  S.,  and  §  12,  cb  90,  Q.  &  as 
amended  by  acts  lb85,  ch.  Il2.    34  M,  40«i  aO  M.  303. 
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LIENS.  [Secs.  4314, 4316. 

Lien  by  Sub-contbactor. 

Sbc.  4314.  I^otice  —  Effect. —  Any  subcontractor  or  person  other  than 
the  original  contractor,  who  performs  any  labor  or  furnishes  any  skill,  ma- 
terial or  machinery,  6v  who  has  agreed  so" to  do,  for  which  a  lien  is,  or  may 
be  given  by  the  provisions  of  this  act,  may  at  any  time  serve  or  cause  to  be 
served  upon  the  owner  of  the  premises,  or  upon  the  person  whose  interest 
therein  is,  or  may  be  charged  with  such  lien,  or  upon  the  authorized  agent  of 
either,  a  notice  in  writing. 

Such  notice  to  be  substantially  in  the  following  form: 

To :    You  are  hereby  notified,  that  1  have  (been  employed  by,  or 

have  contracted  with) ,  to  (here  state  whether  -to  perform  labor  or 

furnish  skill,  material  or  machinery,  or  both,  and  substantially  the  nature  of 
the  undertaking  or  demand)  upon  your  (here  state  the  building  or  other 
structure  or  improvement,  and  where  situated,  in  general  terras);  and  that  I 
shall  hold  the  (building,  or  as  the  case  may  be),  and  your  interest  in  the  land 
liable  for  the  amount  that  (is,  or  may  become)  aue  me  on  account  thereof. 

That  said  amount  (is,  or  will  be,  here  state  the  amount  as  nearly  as 

may  be.)  ■," 

Date .  ^  Signature. 

No  such  notice  shall  be  invalid  by  reason  of  any  defect  of  form,  provided^  it 
is  saflBcient  to  inform  the  owner  or  such  person  or  persons  as  aforesaid  of  the 
substantial  mktters,  as  set  forth  in  the  form  herein  above  given.  Such  notice 
shall  be  verified  by  the  oath  of  such  sub-contractor  or  that  of  his  agent.  Such 
notice  shall  be  served  hy  delivering  the  same  to  the  owner  or  to  such  person 
as  aforesaid,  or  to  the  authorized  agent  of  either,  personally,  or  in  case  such 
owner,  person  or  agent  cannot  be  found  m  the  county  in  which  such  improve- 
ment is  made  and  has  o^  residence  therein,  then  by  posting  such  notice,  and 
keeping  it  postea  in  a  conspicuous  place  upon  the  premises  of  the  owner  or 
SDch  person  as  aforesaid.  Upon  such  notice  being  served,  the  owner  or  such 
person  as  aforesaid,  or  the  agent  or  either  shall,  and  it  shall  be  his  duty  to  with- 
hold from  the  original  contractor,  out  of  the  money  due  or  that  may  become 
doe  to  him,  an  amount  sufficient  to  answer  the  sura"  of  money  claimed  in  such 
notice  to  be  due  or  to  become  due,  and  any  lien  that  may  be  filed  therefor. 
Such  an  amount  as  aforesaid  shall  be  so  withheld  until  such  notice  is  by  writ- 
ino:  withdrawn,  by  the  party  so  having  given  the  same.  But  failure  by  any 
such  sub-contractor  or  person,  other  than  the  original  contractor,  as  aforesaid, 
to  give  such  notice  shall  not  defeat  his  lien  or  right  of  lien  under  this  act. 

1889,  ch.  200,  §  14.  This  section  contains  the  substance  of  and  supersedes  §  3,  ch.  90,  G.  S., 
as  amended  1878,  ch.  8,  and  supersedes  acts  1874,  ch.  50,  which  provided  for  the  arrest  of  con- 
tractor who  faUed  to  pay  sub-contractor.  Section  3,  ch.  90,  G.  S.,  as  amended  1878,  ch.  8,  was 
followed  in  six  sections  by  provisions  which  directed  the  manner  of  adjusting  such  accounts 
after  service  of  notice  by  sub-contractor,  which  not  being  carried  into  acts  1889,  ch.  200.  leaves 
the  enforcement  of  such  notice  to  the  same  mode  provided  for  the  original  contractor. 
Sec.  4309.  ante.  As  the  law  stood  before  acts  1889,  ch.  200,  the  following  adjudications  were 
made:  84  M.  525;  83  M.  4,  887;  83  M.  862,  487;  26  M.  830;  36  M.  545;  38  M.  4*^8;  82  M.  861;  27 
M.  465;  41  N.  W.  802;  35  M.  454,  404;  38  M.  6,  888;  82  M.  585.  489:  26  M.  330;  11  M.  475;  18 
M.  455;  17  M.  842;  33  M.  488;  «8  M.  406;  27  M.  517;  86  M.  10;  14  M.  145;  83  M.  6,  388;  37  M. 
3t4, 

Lien  for  Labor  on  Personal  Property. 

Skc.  4315.  Howeflfective. —  Whoever  makes,  alters,  repairs  or  bestows 
labor  or  furnishes  material  or  an\^  article  of  personal  property  at  the  request 
of  the  owner  or  legal  possessor  tliereof,  shall  have  a  lien  on  such  property  so 
made,  repaired,  altered,  or  upon  which  labor  has  been  bestowed,  for  his  just 
and  reasonable  charges  for  the  labor  he  has  performedj^and  the  material  he 
has  furnished ;  and  such  person  may  hold  and  retain  pdfesession  of  the  same 
nntil  such  just  and  reasonable  charges  are  paid.  If  they  are  not  paid  within 
three  months  after  the  labor  is  performed  or  the  material  furnished,  the 
person  having  such  lien  may  proceed  to  sell  the  property  by  him  so  made, 
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Secs.  4316,  4317.]  likxs. 

altered  or  repaired,  or  upon  which  labor  has  been  bestowed,  at  public  auction, 
by  giving  public  notice  of  such  sale  by  advertisement  for  three  weeks  in  some 
newspaper  printed  and. published  in  the  county,  or  if  there  is  none,  then  by 
posting  up  notice  of  such  sale  in  three  of  the  most  public  places  in  the  county 
three  weeks  before  the  time  of  sale.  The  proceeds  of  such  sale  shall  be  ap- 
plied first  to  the  discharge  of  such  lien  and  the  cost  and  expenses  of  keeping 
and  selling  such  property,  and  the  remainder,  if  any,  shall  be  paid  over  to  the 
owner  thereof.  45  M.  222,  224. 

G.  S.  ch.  90,  §  16,  as  amended  1889,  ch.  199,  approved  April  24tb,  and  not  to  affect  vested 
rights.  Same  as  before  amendment.  This  section  of  G.  8.  was  not  repealed  by  acts  1689. 
ch.  200.    36  M.  303.  ^  ^ 

Lien  by  Carrier  —  Storage  —  Keeper  of  Stock, 

Seo.  4316.  How  effective. —  Any  person  who  is  a  common  carrier,  and 
any  person  who  at  the  request  of  the  owner  or  lawful  possessor  of  any  per- 
sonal property  carries,  conveys  or  transports  the  same  from  one  place  to  an- 
other,* and  any  person  who  safely  keeps  or  stores  any  personal  property,  and 
any  keeper  of  a  livery  or  boarding  stable  for  horses,  mules,  cattle  or  stock, 
and  any  person  who  pastures  or  keeps  the  same,*  at  the  request  of  the  owner 
or  lawful  possessor  thereof,  sj/all  have  the  same  lien  for  his  charges  for  carry- 
ing, transporting,  storing,  keeping,  supporting  and  caring  for  such  property, 
and  the  same  right  to  hold  and  retain  possession  thereof,  and  the  same  power 
of  sale  for  the  satisfaction  of  his  reasonable  charges  and  expenses  upon  the 
same  conditions  and  restrictions  as  provided  in  the  preceding  section. 

G.  S.  ch.  90.  ^  17,  as  amended  1885.  ch.  81  (March  2);  1889,  ch.  199  (April  24)l  Amendment  be- 
tween *  *,  which  was  inserted  by  acts  1885.  Residue  of  section  substantially  same  as  befoi-e 
amendment  This  section  of  G.  S.  was  not  repealed  by  acts  18S9,  ch.  200.  86  Sf.  303 ;  89  M.  211 ; 
43  M.  12,  148;  44  M.  231 ;  45  M.  63;  46  M.  241.     1891,  ch.  28. 

Lten  for  Wages.         *  * 

Sec.  4317.  Alrthorized. —  That  all  raone5's  that  may  be  due  or  shall  here- 
after become  due  for  labor  or  services  rendered  by  any  mechanic,  clerk, 
laborer  or  servants,  from  any  person  or  persons,  or  chartered  company,  em- 
ploying mechanics,  clerks,  laborers  or  servants,  either  as  owners,  lessees,  con- 
tractors or  under-owners  of  any  works,  manufactory,  or  other  business,  of 
whatever  description,  where  mechanics,  clerks,  laborers  or  servants  are  em- 
ployed, whether  at  so  much  per  diem  or  otherwise,  tor  any  period  not  exceed- 
ing six  months  immediately  preceding  the  sale  and  transfer  of  such  works, 
manufactory  or  business,  or  other  property  connected  therewith  in  carrying 
on  said  business,  by  executors  or  otherwise,  or  preceding  the  death  or  insolv- 
ency of  such  employer  or  employers,  shall  be  a  lien  upon  said  works,  manu- , 
factory,  business  or  other  property  in  and  about,  or  used  in  carrying  on,  said 
business,  or  in  connection  therewith,  to  the  extent  of  the  interest  of  said  em- 
ployer or  employers,  owners  or  contractors,  as  the  case  may  be,  in  said  prop- 
erty, and  shall  be  preferred  and  first  paid  out  of  the  proceeds  of  the  sale  of 
such  works,  manufactory,  business,  or  other  property,  as  aforesaid:  provided^ 
that  [the]  portion  of  such  preferred  claim  of  such  inechanic,  clerk,  laborer  or 
servant,  thus  preferred,  shall  not  exceed  two  hundred  dollars:  and  provided 
further^  that  this  act  shall  not  be  construed  so  as  to  impair  contracts  vested, 
or  liens  of  record  existing  prior  to  its  passage:  and  provided  further,  that  no 
such  claim  shall  be  a  lien  upon  any  real  or  personal  estate,  unless  the  same 
shall  be  filed,  if  real  estate,  in  the  office  of  register  of  deeds  of  the  county  in 
which  such  real  estate  is  situated,  within  one  month  after  the  claim  becomes 
due,  in  the  same  manner  as  mechanics'  liens  are  now  filed;  and  if  upon  per- 
sonal property,  such  claims  shall  be  hied  in  the  office  of  the  clerk  of  the  town 
or  city  in  which  said  property  is  situated,  in  the  manner  provided  for  the  filing 
of  chattel  mortgages  therein. 

1878,  ch.  86,  5:5 1 :  "  An  act  for  the  better  protection  of  the  wages  of  mechanics,  clerks,  labor- 
era  and  others."  Approved  March  7,  1878.  Repeals  aU  statutes  inconsistent  with  this  act  85 
M.  288;  :36  M.  425;  37  M.  299;  46  AL  489,  491. 
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Sec.  4318.  Same  — Extent  of  lien.— In  all  cases  of  the  death,  insolv- 
ency  or  assignment  of  any  person  or  persons,  or  chartered  company,  engaged 
in  operations  as  hereinbefore  mentioned,  or  of  executions  issued  against  them, 
the  lien  or  preference  mentioned  in  the  first  section  of  this  act,  with  the  like 
limitations  and  powers,  shall  extend  to  all  the  property  of  said  persons  or 
chartered  company. 

1878,  ch.  86,  §  3.    87  M.  299 ;  85  M.  288. 

Sec.  4319.  Same  —  Not  impaired. —  That  no  mortgage  or  other  instru- 
ment by  which  a  lien  is  hereafter  created,  shall  operate  to  impair  or  postpone 
the  lien  and  preference  given  and  secured  to  the  wages  and  moneys  men- 
tioned in  the  first  section  of  this  act:  provided^  that  no  lien  of  mortgage  or 
judgment,  entered  before  such  labor  is  performed,  shall  be  aCFected  or  impaired 
thereby. 

1878,  ch.  86,  §  4.  ^ 

Ssa  4320.  Same  —  Cannot  be  waived.—  Any  verbal  or  written  agree- 
ment, express  or  implied,  made  by  or  between  any  person  or  persons,  or  char- 
tered company  or  companies,  designed  to  act  as  a  waiver  of  any  right  under 
this  act,  or  any  portion  thereof,  shall  be  wholly  null  and  void. 

1878.  ch.  86,  §5.     85  M.  288 ;  87  M.  299. 

Sec.  4321.  Same  —  Notice  when  property  attached. —  In  all  cases  of 
executions,  attachments  and  writs  of  a  similar  nature,  hereafter  to  be  issued 
against  any  person  or  persons,  or  chartered  company,  engaged  as  before  men- 
tioned, it  shall  be  lawful  for  such  mechanics,  clerks,  laborers  or  servants  to 
give  notice  in  writin;^  of  their  claim  or  claims,  and  the  amount  thereof,  to  the  ^ 
oflBcers  executing  either  of  such  writs,  at  any  time  before  the  actual  sale  of 
the  property  levied  upon;  and  such  officers  shall  pay  to  such  mechanics,  clerks, 
laborers  and  servants,  out  of  the  proceeds  of  sale,  the  amount  each  is  justly 
and  legally  entitled  to  receive,  not  exceeding  two  hundred  dollars,  as  may  be 
agreed  on  by  the  parties  in  interest,  or  hy  the  judgment  of  any  court  of  com- 
petent jurisdiction. 

1878,  ch.  86,  §  2.    46  M.  489 ;  26  M.  425 ;  35  M.  288 ;  87  M.  299. 

Priority  of  Liens. 

Sra  4322.  Labor —  First  lien.— That  on  and  after  the  passage  of  this 
act  all  labor  performed  by  contract  or  by  the  day  on  any  building,  article  or 
niility  or  that  has  entered  into  the  construction  of  any  thing,  shall  be  a  tirst 
lien  thereon,  to  the  full  amount  of  the  money  or  other  consideration  agreed 
upon  between  the  owner  or  employer  and  employee,  whether  the  person  per- 
forming the  labor  be  a  contractor,  sub-contractor  or  working  for  wages;  and 
in  addition  to  the  lien  for  labor  there  shall  be  added  thereto  a  suni  to  cover 
costs  and  a  reasonable  amount  for  attorney's  fees.^ 

1887,  ch.  170,  §  1 :  "  An  act  giifing  labor  the  right  of  first  lien  and  material  furnished  a  sec- 
ond lien  on  all  property.*'    Approved  March  8,  1887.    Repeals  all  inconsistent  acis. 

SEa  4323.  Material — Second  lien. —  All  material  furnished  in  the  con- 
struction or  building  or  in  aid  thereof  of  any  building,  article  or  utility  or  any 
thing  whatever,  shall  be  a  second  lien  thereon  wnether  it  be  real  estate, 
homestead,  personal  property  or  otherwise,  to  the  full  amount  of  money  or 
other  consideration  agrised  upon  and  all  costs  and  an  attorney  fee  not  exceed- 
ing ten  dollars  in  the  discretion  of  the  court,  provided  that  any  person  wishing 
to  hie  a  lien  under  the  provisions  of  this  act  having  furnished  both  labor  and 
material  shall  specify  the  amount  of  labor  and  material  as  separate  items  in 
one  statement,  but  the  amount  for  material  shall  not  be  paid  until  all  claims 
for  labor  are  satisfied.^ 

1887,  ch.  170,  §  2. 

Sbc.  4324.  Piling.— Any  lien  filed  utider  the  provisions  of  this  act,  must 
be  filed  in  the  office  of  thoregister  of  deeds  of  the  county  where  such  labor 


1  See  note  at  foot  of  page  129. 
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Secs.  4325-4331.1  liens. 

was  performed  and  material  furnished,  within  ninety  days  from  the  last 
day  on  which  any  labor  was  performed  or  material  furnished,  by  leaving 
with  the  register  of  deeds  a  statement  of  the  amount  of  labor  performed  and 
material  furnished  and  the  register  of  deeds  shall  make  a  record  of  such  filing 
by  making, an  entry  in  a  book  kept  for  the  purpose,  of  the  date  of  filing  and 
amount  of  claim  and  shall  place  the  statement  on  file.  Any  of  the  parties 
interested  shall  have  the  right  to  examine  the  statement  on  file.  The  parties 
filing  a  lien  shall  also  serve  a  copy  of  such  lien  on  the  owner  or  agent  of  the 
property  against  which  the  lien  is  filed.  The  record  of  ownership  in  the 
office  of  the  register  of  deeds  shall  be  satisfactory  evidence  of  ownership.' 

18S7,  ch.  170,  §  4. 

Sec.  4325.  Suit. —  Any  person  filing  a  lien  shall  bring  suit  for  recovery 
within  four  months  after  such  lien  is  filed.* 

1887,  cb.  170,  §  6. 

•  Sec.  4326.  Jurisdiction  of  justice. — Any  justice  shall  have  jurisdiction 
of  any  claim  of  one  hundred  dollars  and  under  for  the  foreclosure  of  liens  on 
personal  property.i 

1887,  ch.  170,  g  7. 

Sec.  4327.  Judgment  —  Sale. —  The  court  granting  judgment  under  this 
act,  shall  immediately  order  the  sheriflf  to  publish  a  notice  of  sale  of  the  prop- 
erty on  which  the  lien  was  filed.  The  notice  shall  be  published  for  three  con- 
secutive weeks  in  a  newspaper  published  in  the  county  where  the  lien  was 
tiled,  and  if  there  is  no  newspaper  then  by  posting  a  notice  in  a  conspicuous 
place  in  the  court  house  and  three  other  places  in  the  county  for  the  same 
length  of  time.  Thirty  days  after  the  first  publishing  or  posting  such  notice 
the  sheriff  shall  sell  at  public  auction  in  front  of  the  court  house  to  the  high- 
est bidder  a  sufficient  quantity  of  the  property  to  satisfy  all  claims  and  the 
sheriff  shall  give  a  deed  where  the  property  is  real  estate,  and  a  bill  of  sale 
for  other  jiroperty  which  shall  convey  the  property  and  take  precedence  of 
any  other  title.  Provided^  the  property  may  be  redeemed  at  any  time  within 
one  year  from  the  date  of  sale  by  tbfe  person  in  whom  the  title  was  vested,  at 
the  time  of  sale,  paying  the  principal,  costs,  attorney's  fees  and  interest  at  the 
legal  rate. I 

1887,  ch.  170,  §  8. 

Sec.  432S,  Division  of  property  for  sale.—  Whore  practical  the  prop- 
erty  may  be  divided  at  the  option  of  the  owner  and  sufficient  sold  to  pay  all 
lawful  demands  and  any  sum  over  and  above  shall  be  turned  over  to  the  owner 

of  tlie  property.! 
1887,  cb.  170,  §  9. 

Sec  4329.  Construction  of  lawr— It  shall  be  the  duty  of  the  court 
where  any  doubt  arises  as  to  the  construction  of  this  act,  to  construe  it  so  as  to 
give  to  the  person  j)erforming  any  labor  the  full  amount  of  his  claim  over  and 
above  ail  costs  and  a  reasonable  attorney's  fee,  to  be  determined  by  the  court! 

1887,  ch.  170,  §  11. 

Skc.  4330.  Priority  over  incumbrance. —  No  incumbrance  upon  land 
created  before  or  after  the  making  a  contract,  or  performing  labor,  or  fur- 
nishing material,  under  the  provisions  of  this  act,  shall  operate  upon  the 
building  erected  or  material  furnished,  until  the  lien  in  favor  of  the  person 
performing  the  labor  or  furnishing  the  material  shall  have  been  satisfied.* 

1887,  eh,  170,  §  10. 

Sec.  4331.  Conclusive  evidence — The  fact  that  the  person  perform- 
ing labor  or  furnishing  material  was  not  enjoined  by  law  from  performing 
labor  or  furnishing  material,  by  the  person  in  whom  the  title  was  vested  at 
the  time  such  labor  was  performed  or  material  furnished,  shall  be  conclusive 


^  Bee  note  at  foot  of  page  120« 
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evidence  that  it  was  with  and  by  the  consent  of  the  owner  that  sach  labor 
was  performed  and  material  famished.^ 
1887,  ch,  170.  §  6. 

Ssa  4332.  Failure  to  pay  labor  — Penalty.— Any  contractor  or  sub- 
contractor receiving  the  full  amount  of  the  mone}^  or  other  consideration  due 
on  his  contract  and  failing  to  pay  the  person  performing  any  labor  or  furnish- 
ing any  material,  expended  or  used  in  the  construction  of  any  building,  article 
or  utility,  thereby  allowing  a  lien  to  be  filed  against  such  property  shall  be 
deemed  guilty  of  obtaining  money  under  false  pretenses,  and  may  be  punished 
under  the  statute  made  and  provided  for  thafoifense.^ 

1887,  cfa.  170,  g  8.  Acts  1874,  ch.  50,  provided  a  simUar  provision,  but  was  repealed  by  acts 
18»9,cfa.  200. 

Lien  fob  Service  Fees. 

8bo.  4333.  •  Aufhorized. —  That  neglect  or  refusal  on  the  part  of  the  owner 
of  any  mare,  cow,  ewe,  or  sow,  to  pay  the  service  fees  of  any  stallion,  jack, 
boll,  ram,  or  boar,  kept  for  public  service,  until  the  birth  of  the  offspring, 
shall  in  such  case  constitute  a  lien  upon  the  offspring  resulting  from  said 
service. 

1385,  ch.  175,  §  1 :  "An  act  relating  to  the  service  fees  for  domestic  animals."  Approved 
March  7. 1885.       1891,  ch.  28,  §  3. 

Sec.  4334.  Filing. —  That  the  owner  or  owners  of  every  stallion,  jack,  bull, 
ram  or  boar,  kept  for  public  service,!  shall  make^and  file  within  ninety  days 
after  said  service,  with  the  town  clerk,  in  the  sam*e  manner  now  provided  for 
the  filing  of  a  chattel  mortgages,!  an  accurate  description  of  each  female  bred, 
such  description  to  state  time  and  place  of  service,  color,  supposed  age,  and 
any  other  description  of  said  female  that  may  be  necessary  for  identification, 
together  with  the  amount  claimed  to  be  due  for  the  services  of  such  animal.* 
Tbat  a  certified  copy  of  said  description  shall  be  sutficiont  authority  for  the 
owner  of  said  lien,  his  a^ent  or  assigns,  to  enforce  the  same  by  taking  posses- 
sion of  said  offspring  and  to  foreclose  said  lien  as  provid.ed  by  law  for  the  fore- 
closure of  chattel  mortgages  in  this  state.*  Provided^  however,  that  upon  the 
payment  of  said  service  fees  or  the  full  satisfaction  of  said  lien,  the  owner 
thereof  shall  file  with  the  description  before  mentioned,  a  full  release  of  said 
offspring  with  the  clerk  of  the  township  where  said  female  is  owned. 

1885,  ch.  175,  §  2,  as  amended  1887,  di.  73.  Approved  March  8d.  Amendment  between  \  f 
■ad*  •.    1893,  ch.  102. 


»NcrrE.—  Sections  4322-4332  are  repealed  by  ch.  200,  laws  of  1889,  except  as  to  existing  rights 
and  peading  suits.     See  sees.  4297-4314. 
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CHArTER  60  (G.  S.  ch.  89). 


^'  '  ARBITRATORS. 

Sections. 

4385-4343.  Submission  —  Proceedinga. 

4343-4349.  The  award. 

I  '  4350-4353.  Judgment. 

S  UBMI88ION  —  PbOCEBDINGS. 

.  Sec.  4335.    What  may  be  submitted. —  All  controversies  which  can  be 

V  the  subject  of  a  civil  action,  may  be  submitted  to  the  decision  of  one  or  more 

t    ■  arbitrators  in  the  manner  provided  in  this  chapter. 

'         G.  S.  cb.  89,  §  1.      39  M.  360. 

Sec.  4336.  What  shall  not  be  submitted — No  such  submission  shall 
be  made  respecting  the  claim  of  any  person  to  any  estate,  in  fee  or  for  life, 
to  real  estate;  but  any  claim  to  an  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  estate,  and  controversies  respecting  the  partition  of  lands 
between  joint  tenants,  or  tenants  in  common,  or  concerning  the  boundaries 
of  lands,  or  concerning  the  admeasurement  of  dower,  may  be  submitted  to 
|!*  -  arbitration. 

G.  S.  ch.  89,  g  2. 

ft!-  ~  Sec.  4337.    Specific  or  all  demands. —  If  any  specific  demand  is  sub- 

mitted to  the  exclusion  of  others,  the  demand  sudmitted  shall  be  set  forth  in 
the  statement  annexed  to  the  agreement;  otherwise  it  is  not  necessary  to 
annex  any  statement  of  a  demand,  and  the  words  in  the  agreement  relating 
tl  .  to  such  statement  may  be  omitted,  and  the  submission  may  then  be  of  all  de- 

li; mancJs  between  the  parties,  or  of  all  demands  which  either  of  them  has  against 

tlie  other,  or  the  submission  may  be  varied,  in  this  respect,  in  any  other  man- 
ner, according  to  the  agreement  of  the  parties. 

G.  S.  ch.  89,  §  4. 

Seo.  4338.  Submission  irrevocable.— Neither  party  has  power  to  re- 
voke a  submission,  made  as  herein  provided,  without  the  consent  of  the  other; 
and  if  either  of  them  neglects  to  appear  before  the  ^arbitrators,  after  due  no- 
tice, the  arbitrators  may,  nevertheless,  proceed  to  hear  and  determine  the 
cause  upon  the  evidence  produced  by  the  other  party. 

G.  S.  ch.  89,  §  5. 

Sec.  4339.  Form  of  agreement. —  The  parties  shall  appear  in  person,  or 
by  their  lawful  agents  or  attorneys,  before  any  jastice  of  the  peace,  and  shall 
there  sign  and  acknowledge  an  agreement  in  substance  as  follows: 

Know  all  men,  that of  and of have 

,  agreed  to  submit  the  demand  a  statement  whereof  is  hereto  annexed,  (and  all 
other  demands  between  them  as  the  case  may  be,)  to  the  determination  of 

and the  award  of  whom  or  the  greater  part  of  whom, 

being  made  and  reported  within from  this  day,  to  the  district  colirt  for 

the  county  of the  judgment  thereon  shall  be  final;  and  if  either  of  the 

parties  shall  neglect  to  appear  before  the  arbitrators,  after  due  notice  given 
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bim  of  the  time  and  place  appointed  for  hearing  the  parties,  the  arbitrators 
may  proceed  in  his  absence. 

i)ated  this day  of in  the  year . 

And  the  jnstice  shall  subjoin  to  the  said  agreement  his  certificate,  in  sub- 
stance as  follows:  ,  • 
State  of  Minnesota, ) 

County  of .     J  ^' 

Then  the  above  named and personally  appeared^  (or  the 

above  named personally,  and  the  said —  by  the  said 

his  attorney,  appeared,  as  the  pase  may  be,)  and  acknowledged  the  above 

instrument,  by  them  signed,  to  be  their  free  act. 

Before  me,  J.  P.  justice  of  the  peace. 

G.  acb.  89,  §a    4M.466;80M.40;37M.404;40N.  W.  260. 

SEa  4340.  Arbitrators  to  be  sworn — Before  proceeding  to  hear  any 
testimony,  the  arbitrators  shall  be  sworn,  by  an  officer  authorized  to  admin- 
ister oaths,  faithfully  and  fairly  to  hear  and  examine  the  matters  in  contro- 
versy, and  to  make  a  just  award  according  to  law  and  evidence. 

G.  a  ch.  89.  §  7. 

Sbc.  4341.  Hearing. —  The  arbitrators  thus  selected  shall  appoint  a  time 
and  place  for  the  hearing,  and  shall  adjourn  the  same  from  time  to  time 
as  may  be  necessary ;  and  on  the  application  of  either  party,  and  fo''  good 
cause,  they  may  postpone  such  hearing  to  a  time  not  extending  beyond  the 
day  fixed  in  such  submission  for  rendering  their  award. 

G.  a  ch.  89,  g  6. 

Sec.  4342.  Testimony  —  Common-law  arbitration.—  The  arbitrators 
shall  hear  and  receive  the  testimony  of  either  party,  under  oath ;  and  shall 
have  power  to  administer  all  necessary  oaths  to  parties  or  witnesses  appearing 
before  them.  Nothing  in  this  chapter  contained  shall  preclude  the  submission 
and  arbitrament  of  controversies,  according  to  the  common  law. 

G.  a  ch.  69,  §  19. 

Thb  Award. 

Sec.  4343.  Time  for  making —  The  time  within  which  the  award  shall 
be  made  and  reported  may  be  varied  according  to  the  agreement  of  the  par- 
ties; and  no  award  made  after  the  time  so  agreed  upon  shall  have  any  legal 
effect  or  operation,  unless  made  upon  a  recommitment  of  the  award  by  the 
coort  to  which  it  is  reported. 

6.  S.  ch.  89,  §  8.     11  M.  92;  30  M.  40. 

SEa  4344.  To  be  in  writing. —  To  entitle  any  award  to  be  enforced,  ac- 
cording to  the  provisions  of  this  chapter,  it  shall  be  in  writing,  subscribed  by 
the  arbitrators  making  the  same,  and  attested  by  a  subscribing  witness. 

G.  a  ch.  89,  §  9.    11  M.  93. 

Sec.  4345.  Piled  with  clerk  of  court.—  The  award  shall  be  delivered 
by  one  of  the  arbitrators  to  the  clerk  of  the  court  designated  in  the  agree- 
ment, or  shall  be  inclosed  and  sealed  by  them,  and  transmitted  to  the  clerk, 
and  shall  remain  sealed  until  opened  by  the  court. 

0.  S.  cb.  89,  §  10.    IIM.  92. 

Sec.  4346.  In  term  —  Attendance  of  parties The  award  may  be  re- 
turned at  any  term  or  session  of  the  court  that  is  held  within  the  time  limited 
in  the  submission;  and  the  parties  shall  attend  at  every  such  term  or  session, 
without  any  express  notice  for  that  purpose,  in  like  manner  as  if  an  action  for 
the  same  cause  was  pending  between  them  in  the  same  court;  but  the  court 
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may  require  actual  notice  to  be  given  to  either  party,  when  it  shall  appear 
necessary  or  proper,  before  it  proceeds  to  act  upon  the  award. 

G.  S.  ch.  89.  §  14.     11  M.  93. 

Sec.  4347.  Court  to  accept  or  reject. —  The  award  may  be  accepted  or 
rejected  by  the  court  for  any  legal  and^suflBcient  reason,  or  it  may  be  recom- 
mitted to  the  arbitrators  for  a  rehearing  by  them. 

G.  S.  cb.  89.  §  11.     11  M.  93;  23  M.  17. 

Sec.  4348.  Vacating  award. —  Any  party  complaining  of  such  award 
may  move  the  court  designated  in  such  submission  to  vacate  the  same,  upon 
either  of  the  following  grounds: 

First.  That  such  award  was  procured  by  corruption,  fraud,  or  other  nndue 
means; 

Second.  That  there  was  evident  partiality  or  corruption  in  the  arbitrators, 
or  either  of  them; 

Third.  That  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to  post- 
pone the  hearing  upon  sufficient  cause  shown,  or  in  refusing  to  hear  evidence 
pertinent  and  material  to  the  controversy,  or  any  other  misbehavior  by  which 
the  rights  of  any  party  have  been  prejudiced; 

Fourth.  That  the  arbitrators  exceeded  their  powers,  or  that  they  so  im- 
perfectly executed  them  that  a  mutual,  final  and  definite  award  on  the  sub- 
ject-matter submitted  was  not  made; 

Fifth.     That  the  award  is  contrary  to  law  and  evidence. 

G.  S.  cb.  89,  §  12.     11  M.  92;  23  M.  64;  7  M.  874;  22  M.  17. 

Sec.  4349.  Modified  or  corrected. —  Any  party  to  such  submission  may 
also  move  the  court  designated  therein,  to  modify  or  correct  such  award  in 
the  following  cases: 

First.  Where  there  is  an  evident  miscalculation  of  figures,  or  an  evident 
mistake  in  the  description  of  any  person,  thing  or  property,  referred  to  in  such 
award ; 

Second.  Where  the  arbitrators  have  awarded  upon  some  matter  not  sub- 
mitted to  them,  nor  affecting  the  merits  of  the  decision  upon  the  matter  sub- 
mitted; 

Third.  Where  the  award  is  imperfect  in  some  matter  of  form,  not  affecting 
the  merits  of  the  controversy,  ana  where,  if  it  had  been  a  verdict,  such  defect 
codid  have  been  amended  or  disregarded  by  the  court. 

G.  S.  cb.  89,  g  la 

Judgment  on  Award. 

Sec  4350.  Entry  of. —  Upon  such  award  being  confirmed  or  modified,  the 
court  shall  render  judgment  in  favor  of  the  party  to  whom  any  sum  of  money 
or  damages  have  been  awarded,  that  he  recover  the  same;  and  if  the  award 
has  directed  any  act  to  be  done  by  either  part}',  judgment  shall  be  entered 
that  such  act  be  done  according  to  such  order;  the  costs  of  proceedings  shall 
be  taxed  as  in  actions;  and  if  no  provision  for  the  fees  and  expenses  of  the 
arbitrators  has  been  made  in  the  award,  the  court  shall  make  a  suitable  al- 
lowance. 

G.  a  ch.  89.  g  15.    23  M.  46. 

Sec.  4351.  Record  ot. —  A  record  of  such  judgment  shall  be  made,  com- 
mencing with  a  memorandum  reciting  the  submission,  then  stating  the  hear- 
ing before  the  arbitrators,  their  award,  the  proceedings  of  the  court  thereupon 
in  modifying  or  confirming  such  award,  and  the  judgment  of  the  court  for  the 
recovery  of  the  debt  or  damages  awarded,  and  that  the  parties  perform  the 
acts  ordd-ed  by  the  award,  and  for  the  recovery  of  the  costs  allowed. 

G.  S.  ch.  89,  §  16. 
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Sec.  4352.  Piled  and  docketed  — Appeal.-^  Shch  record  shall  be  filed 
and  docketed  as  records  of  judgments  in  other  cases,  shall  have  the  same  forcB 
and  effect  in  ail  respects,  be  subject  to  all  the  provisions  of  law  in  relation  to 
judgments  in  actions,  and  may  in  like  manner  be  removed  by  appeal  and  re- 
versed, and  execution  be  issued  thereupon. 

G.  a  ch.  89,  §  n.    23  M.  46, 

Sec  4353.  Costs. —  If  there  is  no  provision  in  the  submission  concerning 
the  costs  of  the  proceedings,  the  arbitrators  may  make  such  award  respecting 
the  costs  as  they  shall  juflge  reasonable,  including  therein  a  compensation  for 
iheir  own  services;  but  the  court  may  redufce  the  sum  charged  for  the  com- 
pensation of  the  arbitrators,  if  it  appears  to  them  unreasonable. 

G.  a  ch.  89,  §  18. 
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CHArTER  61  (G.  S.  ch.  88). 
ATTORllEYS  AND  COUNSELLORS. 


Sections. 

4354-4860.  Admission. 

4361-4363.  Duties. 

4364-4366.  Authority. 

4367-4370.  Change  of. 


Sections. 

4371. 
4372-4873. 
4874-4886. 
4867-4889. 


Lien  of. 

Summary  power  of  court  orer. 
Removal  and  suspension. 
Ck>nsultation  witn  prisoners. 


Admission. 
Repealed  and  re-enacted  1891,  ch.  36;  1893,  ch.  129. 
Si':c.  4354.    Requirements. —  Any  person  of  the  age  of  twenty-one  years, . 
of  good  moral  character,  who  possesses  the  requisite  qualifications  of  learning 
and  ability,^  and  who  has  read  law  in  the  office  of  a  regularly  admitted  attor- 
ney and  counsellor  at  least  two  years,*  is  entitled  to  jidmission  to  practice  law 
in  all  the  courts  of  this  state. 

G.  S.  ch.  88,  S  1,  as  amended  1877,  ch.  123  (February  28);  1889,  ch.  98.  Approved  April  24th. 
Amendment  of  1877  struck  out  the  word  **  male.*'    Acts  1889  inserted  matter  between  *  *.     33 

M.  445;  26M.  28;47M.  490. 

Sec.  4355.  Application. —  For  the  purpose  of  admission  he  shall  af)ply  to 
the  supreme  court  or  any  district  court  when  in  session  and  shall  show  first, 
that  Le  is  of  the  age  of  twenty-one  years,  which  proof  may  be  made  by  his 
own  affidavit;  second,  that  he  is  a  person  of  good  moral  character,*  and  has 
read  law  in  the  office  of  a  regularly  admitted  attorney  and  counsellor  for  at 
least  two  years,*  which  may  be  shown  by  certificate  or  other  evidence  satis- 
factory to  the  cowvt if  provided,  that  any  person  who  was  reading  law  as 
above  required  on  the  first  day  of  July,  A.  D.,  eighteen  hundred  ana  eighty- 
eight,  may  apply  for  admission  at  any  time  after  July  first,  eighteen  hundred 
and  eighty-nine,  without  further  proof  as  to  time  of  such  reading;  provided^ 
furth€i\  that  any  person  having  received  a  diploma  from  the  law  department 
of  the  University  of  Minnesota,  shall,  upon  presenting  the  same  to  the  court, 
within  two  years  from  date  thereof,  be  admitted,  as  provided  in  this  chapter, 
to  practice  in  this  state  without  further  examination  as  to  his  learning,  ability 
and  time  of  reading. 

G.  S.  ch.  88,  g  2,  as  amended  1889.  ch.  98.  Approved  April  24th.  Amendment  inserted 
matter  between  *  *,  and  added  below  f. 

Sec.  4356.  Attorneys  of  other  states.—  All  persons  who  shall  have 
been  admitted  to  practice  in  the  supreme  court  of  any  other  state  or  territory 
and  who  shall  have  become  residents  of  this  state,  may  be  admitted  to  the  bar 
of  all  the  courts  of  this  state,  upon  production  of  their  certificates  of  admission 
to  practice  in  the  courts  of  such  other  state  or  territory. 

1883.  ch.  104,  §  1 :  "  An  act  in  relation  to  the  admission  of  attorneys  and  the  practice  of  non- 
resident attorneys  in  courts  of  this  state."    Approved  March  8,  lb88. 

Sec.  4357.  Same  —  for  special  cases. —  Any  person  who  has  been  so 
admitted  to  practice  in  any  other  state  or  territory,  wherein  he  shall  be  still 
residing,  and  who  shall,  as  an  attorney  or  counsellor,  attend  any  term  of  the 
supreme  court  or  of  any  district  court' of  this  state,  for  the  purpose  of  trying 
or  participating  in  the  trial  or  proceedings  of  or  in  any  action  or  special  pro- 
ceeding then  and  there  pending,  may,  upon  motion  of  any  attorney  or  coun- 
sellor of  such  court,  and  without  examination  as  to  his  qualifications"  be,  by  an 
order  to  be  entered  upon  the  minutes  of  the  presiding  judge,  licensed  and  ad- 
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mitted  to  practice  in  and  for  the  purposes  of  such  action  or  special  proceeding 
only. 

1883,  ch.  104,  §  2.  '  . 

Sec.  4358.  Examination. —  The  applicant  shall  also  be  examined,  fn  open 
court,  as  to  his  qualifications  of  learning  and  ability,  by  the  judges,  or  under 
their  direction,  at  the  term  at  which  application  for  admission  is  made. 

G.  &  ch.  88,  §  a 

Sec.  4359.  Order  of  admission. —  If,  upon  the  examination,  he  is  found 
duly  qualified,  the  court  shall  direct  an  order  to  be  entered,  to  the  effect  that 
the  applicant  is  a  citizen  of  the  United  States,  of  the  age  of  twenty-one  years, 
of  good  mora}  character,  and  possesses  the  requisite  qualifications  of  learning 
and  ability  to  practise  as  an  attorney  and  counsellor  in  all  the  courts  of  this 
state;  and  upon  entry  of  the  order,  he  is  entitled  to  practice  as  such  attorney 
and  counsellor. 

6.S.cb.  88,  §4.    82  M.  445;  26  M.  28. 

Sec.  43C0.    None  but  attorneys  to  appear  in  actions No  person  shall 

appear  in  any  action  or  proceeding,  in  the  supreme  or  district  court,  to  main- 
tain or  defend  the  same,  unless  previously  admitted  to  practice,  as  herein 
provided. 

G.  S.  ch.  88,  §  a        . 

Duties. 

Sec.  4361.  General  duties. —  It  is  the  duty  of  any  attorney  and  coun- 
sellor: 

First.  To  support  the  constitution  and  laws  of  the  United  States  and  of 
this^te; 

Second.  To  maintain  the  respect  due  to  the  courts  of  justice  and  judicial 
officers ; 

Third.  To  counsel  or  maintain  such  actions,  proceedings  or  defences,  only, 
as  appear  to  him  legal  and  just,  except  the  defence  of  a  person  charged  with  a 
public  oflfence; 

Fourth.  To  employ,  for  the  purpose  of  maintaining  the  cause  confided  to 
him,  such  means  only  as  are  consistent  with  truth,  and  never  to  seek  to  mis- 
lead the  judges  by  any  artifice  or  false  statement  of  fact  or  law; 

Fifth.  To  maintain  inviolate  the  confidence,  and,  at  every  peril  to  himself, 
to  preserve  the  secret  of  his  client; 

Sixth.  To  obstain  from  all  offensive  personality,  and  to  advance  no  fact 
prejudicial  to  the  honor  and  reputation  of  a  party  or  witness,  unless  required 
by  the  justice  of  the  cause  with  which  he  is  charged. 

Seventh.  Not  to  encourage  either  the  commencement  or  continuance  of  an 
action  or  proceeding  from  any  motive  of  passion  or  interest;  and, 

Eighth.  Never  to  reject,  for  any  consideration  personal  to  himself,  the 
cause  of  the  defenceless  or  oppressed. 

G.  S.  ch.  88,  §  5. 

Sec.  4362.  Deceit  or  collusion. —  An  attorney  or  counsellor  who  is  guilty 
of  deceit  or  collusion,  or  consents  thereto,  with  intent  to  deceive  a  court  or 
judge,  or  a  party  to  an  action  or  judicial  proceeding,  is  punishable  for  a  mis- 
demeanor, and  shall  also  forfeit,  to  the  party  injured,  treble  damages,  recov- 
erable in  a  civil  action. 

G.  &  ch.  8S,  §  6. 

Sec.  4363.  Use  of  name  by  others. —  If  an  attorney  and  counsellor 
knowmgly  permits  a  person  not  his  general  law  partner  to  sue  out  process,  or 
to  prosecute  or  defend  an  action  or  proceeding  in  his  name,  he,  and  every  per- 
son who  so  uses  his  name,  shall  severally  forfeit  to  the  party  against  whom 
the  process  was  issued,  or  the  action  or  proceeding  prosecuted  or  defended, 
the  sura  of  fifty  dollars,  recoverable  in  a  civil  acliou. 

a  &  ch.  88,  g  r. 
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Authority. 

Sec.  4364.    Generally. —  An  attorney  and  counsellor  has  authority: 

Fir^t.  To  bind  bis  clieflt,  in  any  of  the  proceedings  in  an  action  or  special 
proceeding,  by  his  agreement  duly  made  or  entered  upon  the  minutes  of  the 
court;  but  such  agreement  or  stipulation  shall  be  disregarded  unles3  made  in 
open  court,  or  in  presence  of  the  clerk,  and  entered  in  the  minutes  by  him,  or 
in  writing  and  signed  by  the  party  against  whom  the  same  is  alleged,  or  his 
attorney ; 

Second.  To  receive  money  claimed  by  his  client  in  an  action  or  special 
proceeding,  during  the  pendency  thtereof,or  within  two  years  after  judgment, 
and  upon  the  payment  thereof, "and  not  otherwise,  to  discharge  the  claim,  or 
acknowledge  satisfaction  of  the  judgment. 

But  this  section  does  not  prevent  a  party  employing  a  new  attorney  to  issue 
an  execution  upon  a  judgment,  or  to  take  other  proceedings  prescribed  by  the 
statute  for  its  enforcement;  and  when  he  does  so,  the  authority  of  the  former 
attorney  ceases. 

G.  S.  ch.  88,  g  9.    6  M.  186;  21  M.  51,  56;  23  M.  518;  83  M.  89;  40  N.  W.  254,  268 ; 89 M.  35T 

Sec.  4365.  Appearance  without  authority.—  If  it  is  alleged  by  a  party 
for  whom  an  attorney  appears,  that  he  does  so  without  authority,  the  court 
may,  at  any  stage  of  the  proceedings,  relieve  the  party  for  whom  the  attor- 
ney has  assumed  to  appear  from  the  consequences  of  his  acts;  it  may  also 
summarily,  upon  motion,  compel  the  attorney  to  repair  the  injury  to  either 
party  consequent  upon  his  assumption  of  authority. 

O.  a  ch.  88,  §  10.    1  M.  241. 

Sec^  4366.  Required  to  produce  authority •—  The  court  or  a  judge  may, 
on  motion  of  either  party,  and  on  showing  reasonable  grounds  therefor,  re- 
quire the  attorney  for  the  adverse  party,  or  for  any  one  of  several  adverse 
parties,  to  produce  or  prove  the  authority  under  which  he  appears,  and,  until 
lie  does  so,  may  stay  all  proceedings  by  him  on  behalf  of  the  party  for  whom 
he  assumes  to  appear. 

G.  a  ch.  88,  §  11.    47  M.  8. 

Change  of  Attorney. 

Sec.  4367.  When  and  how  made. —  The  attorney  in  an  action  or  spe- 
cial proceeding  may  be  changed,  at  any  time  before  judgment  or  final  deter- 
mination, as  follows : 

First.  Upon  his  own  consent,  filed  with  the  clerk  or  entered  upon  the  min- 
utes; or, 

Second.  Upon  the  order  of  the  court  or  a  judge  thereof,  on  the  application 
of  the  client,  or  for  other  sufficient  cause ;  but  no  such  change  can  be  made 
until  the  charges  of  such  attorney  are  paid  by  the  party  asking  such  change 
to  be  made.  ;  * 

G.  a  ch,  88,  §  12. 

Seo.  4368.  Notice  of  change. —  When  an  attorney  is  changed,  as  pro- 
vided in  the  last  section,  written  notice  of  the  change,  and  of  the  substitu- 
tion of  a  new  attorney,  or  of  the  appearance  of  the  party  in  person,  shall  be 
given  to  the  adverse  party;  until  then,  he  is  bound  to  recognize  the  former 
attorney. 

O.  a  ch.  88,  §  18. 

Seo.  4369.  Death  of  attorney. —  When  an  attorney  dies,  or  is  removed 
or  suspended,  or  ceases  to  act  as  such,  a  party  to  an  action  for  whom  he  was 
acting  as  attorney  shall,  at  least  thirty  days  before  any  further  proceedings 
against  him,  be  required  by  the  adverse  party,  by  written  notice,  to  appoint 
another  attorney ;  provided^  that  if  such  party  is  dead,  or  absent  from  the 
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state,  such  notice  shall  be  served  by  filing  the  same  with  the  clerk  of  the  coart 
where  the  action  is  pending.  ^ 

6.  a  ch«  88,  §  14. 

Sbo.  4370.  Same  — When  client  non-resident.— Whenever,  by  reason 
of  death  or  otherwise,  the  attorney  for  a  party  to  an  action  ceases  to  act  as 
SDch,  and  said  party  is  absent  from  "and  has  no  known  place  of  residence  within 
the  state,  service-of  notice  requiring  said  party  to  appoint  another  attorney, 
or  to  appear  in  person  in  such  action,  may  be  made  upon  said  party  by  tiling 
the  same  in  such  action  with  the  clerk  of  the  court  in  which  the  action  is 
pending;  and  in  ca.se  such  party  shall  neither  appoint  an  attorney,  nor  appear 
in  person  therein,  within  thirty  days,  he  shall  not  be  entitled  to  notice  of  any 
subsequent  proceedings  in  such  action. 

1SG6,  ch.  39. 

Lien  of  Attorneys. 

Sec.  4371.  Extent  of  lien. —  An  attorney  has  a  lien  for  his  compensation, 
whether  specially  agreed  upon  or  implied,  as  provided  herein: 

First.  Upon  the  papers  of  his  client  which  have  come  into  his  possession 
in  the  course  of  his  professional  employment; 

Second.     Upon  money  in  his  hands  belonging  to  his  client; 

Third.  Upon  money  "in  the  hands  of  the  adverse  party  in  an  action  or  pro- 
ceeding^ in  which  the  attorney  wa&  employed,  from  the  time  of  giving  notice 
of  the  lien  to  that  party ; 

Fourth.  Upon  a  judgment,  to  the  extent  of  the  costs  included  herein,  or, 
if  there  is  a  special  agreement,  to  the  extent  of  the  compensation  specially 
agreed  on,  from  the  time  of  giving  notice  to  the  party  against  whom  the  judg- 
ment is  recovered.  This  lien  is,  however,  subordinate  to  the  rights  existing 
between  the  parties  to  the  action  or  proceeding. 

G.  &  cb.  88,  §  15  (16).    8  M.  303;  1  M.  270;  21  M.  412;  81  M.  201;  42  M.  234 
SUMMABY   POWEB  OF   CoURT. 

Saa  4372.  Refusal  to  pay  over  moneys,  etc.— When  an  attorney  re- 
fuses to  deliver  over  money  or  papers  to  a  person  from  or  for  whom  he  has 
received  them  in  the  course  of  professional  employment,  whether  in  an  action 
or  not,  he  may  be  required  by  an  order  of  the  court  in  which  an  action,  if 
any,  was  prosecuted,  or,  if  no  action  was  prosecuted,  then  by  order  of  the  dis- 
trict court  of  the  county  in  which  such  attorney  resides,  or  by  the  supreme 
court,  to  do  so  within  a  specitled  time,  or  show  cause  why  be  should  not  be  pun- 
ished for  contempt. 

G.  S.  ch.  88,  §  16  (17),  as  amended  1877,  ch.  85.  Amendment  inserted  "  the  district  court 
of  the  county  in  which  such  attorney  resides."  Under  similar  statutes  the  courts  decided  that 
this  powOT  is  only  invoked  when  the  attorney  is  guilty  of  misconduct  and  not  when  it  is  simply 
a  difference  of  opinion  as  to  the  fair  amount  to  be  retained  for  services.  But  where  the  attor- 
ney withholds  the  whole  sum,  or  a  sum  so  much  exceeding  a  proper  or  justifiable  charge  as  to 
amount  to  a  breach  of  duty  and  raise  a  presumption  of  bad  faith,  or  the  amount  charged  is  so 
apparent  as  to  amount  to  misconduct,  the  order  will  issue.  Burns  v.  AUen,  16  R.  L  82 ;  2  Am. 
fit  844;  85  N.  Y.  '^84;  23  Hun,  282;  29 Hun,  459;  6  Daley,  HI. 

Sec.  4373.  Same  — When  attorney  claims  lien.— If,  however,  the 
attorney  claims  a  lien  upon  the  money  or  papers,  under  the  provisions  of 
this  chapter,  the  court  may : 

First.  Impose,  as  a  condition  of  making  the  order,  that  the  client  give  se- 
carity,  in  a  form  and  amount  to  be  directed,  to  satisfy  the  lien  when  deter- 
mined in  an  action ;  or. 

Second.  Summarily  inquire  into  the  facts  on  which  the  claim  of  a  lien  is 
founded,  and  determine  the  same;  or, 
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Third.  Direct  the  trial  of  the  controversy  by  a  jury,  or  refer  it,  and,  upon 
the  verdict  or  report,  determine  the  same,  as  in  other  cases. 

a  a  ch.  88i  §  17  (18). 

Removal  ob  Suspension. 

Sec.  4374.  In  what  cases. —  An  attorney  and  counsellor  may  be  removed 
or  suspended  by  the  supreme  court,  at  a  general  term  thereof,  for  either  of  the 
following  causes,  arising  after  his  admission  to  practice: 

First,  Upon  his  being  convicted  of  felony,  or  of  a  misdemeanor  involving 
moral  turpitude,  in  either  of  which  cases  the  record  of  his  conviction  is  con- 
clusive evidence; 

Second.  Upon  its  being  shown  to  the  satisfaction  of  the  court,  that  he  has 
knowingly  signed  a  frivolous  pleading,  or  has  been  guilty  of  any  other  deceit 
or  wilful  misconduct  in  his  profession; 

Third.  For  a  wilful  disobedience  or  violation  of  the  order  of  court,  requir- 
ing him  to  do  or  forbear  an  act  connected  with  or  in  the  course  of  his  pro- 
fession. 

Fourth.     For  a  wilful  violation  of  any  of  the  provisions  of  section'five. 

G.  S.  ch.  88,  g  18  (19).     i  §  4361. 

Sec.  4375.  How  instituted. —  The  proceedings  to  remove  or  suspend  an 
attorney  and  counsellor,  as  provided  in  the  last  section,  may  be  taken  by  the 
court  of  its  own  motion,  for  matter  within  its  knowledge,  or  upon  the  informa- 
tion of  another. 

G.  S.  <5h.  88,  §  19  (20).    26  M.  28. 

Sec.  4376.  Accusation. —  If  the  proceeding  is  upon  the  information  of 
another,  the  accusation  shall  be  in  writing,  and  presented  to  the  court. 

G.  S.  ch.  88,  §  20  (31). 

Sec.  4377.  Same  —  Verified. —  The  accusation  shall  state  the  matter 
charged,  and  be  verified  by  the  oath  of  the  person  making  it,  or  of  some  other 
person,  to  the  effect  that  the  charges  therein  contained  are  true. 

G.  S.  ch.  88,  §  21  (22). 

Sko.  4378.  Accused  to  appear  and  answer. —  After  receiving  the  ac- 
cusation, th»  court  shall,  if  in  its  opinion  the  ease  requires  it,  make  an  order 
requiring  the  accused  to  appear  and  answer  the  accusation,  at  a  specified  time 
in  the  same  or  a  subsequent  term,  and  cause  a  copy  of  the  order  and  of  the 
accusation  to  be  served  upon  the  accused,  within  a  prescribed  time  before  the 
day  appointed  in  the  order. 

G.  S.  ch.  88,  g  23  (33). 

Sec.  4379.  Proceedings  on  default.—  The  accused  shall  appear  at  the 
time  appomted  in  the  order,  and  answer  the  accusation,  unless,  for  suflScient 
cause,  the  court  assign  another  day  for  that  purpose.  If  he  does  not  appear, 
the  court  may  proceed  and  determine  the  accusation  in  his  absence. 

a  S.  ch.  88,  g  23  (34). 

Sec.  43S0.  Answer. —  The  accused  may  answer  the  accusation/either  by 
objecting  to  its  sufficiency,  or  denying  its  truth. 

G.  S.  ch.  88,  §  24  (25), 

Sec.  4381.  Objection  to  sufflciency  — Denial.— If  he  objects  to  the 
sufficiency  of  the  accusation,  the  objection  shall  be  in  writing,  but  need  not  be 
in  any  specified  form,  it  being  suflacient  if  it  presents  intelligibly  the  grounds 
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of  the  objection.     If  he  denies  the  truth  of  the  accusation,  the  denial  may  be 
oral  and  without  oath,  and  shall  be  entered  upon  the  minutes. 

G.  a  ch.  88,  §  25  (26). 

Sec.  4382.  When  objection  overruled —  If  an  objection  to  the  suffi- 
ciency of  the  accusatioa  is  not  sustained,  the  accused  shall  answer  it  forthwith. 

G.  a  ch.  88,  §  28  (27). 

Sec.  4383.  Plea  of  guilty  —  Denial.— If  the  accused  pleads  guilty  or 
refuses  to  answer  the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  denies  the  matter  charged,  the  court  shall  imme- 
diately, or  at  such  time  as  it  may  appoint,  proceed  to  try  the  accusation. 

G.  a  ch.  88,  §  27  (28). 

Sec.  4384.  Judgment  of  suspension,  etc.— In  case  of  a  judgment  of 
suspension  or  removal,  the  accused  may,  within  ten  days  after  it  is  pronounced, 
make  a  case,  setting  forth  the  evidence  and  other  proceedings  in  the  matter 
upon  the  hearing  thereof,  which  shall  be  settled  by  the  court  in  the  same 
manner  as  a  case  in  a  civil  action;  when  settled,  it  shall  be  filed  by  the  clerk 
of  the  court  by  which  the  judgment  was  given. 

G.  a  ch.  88,  §  28  (29). 

Sec.  4385.  Judgment-roll. —  The  following  papers  shall  be  annexed  to- 
gether and  filed  by  the  clerk  within  two  days  after  the  filing  of  the  case,  or 
within  such  further  time  as  the  court  or  judge  thereof  may  prescribe: 

First.    The  accusation ; 

Second.    The  objections  or  answers  thereto; 

Third.     The  case  mentioned  in  the  last  section; 

Fourth.  A  copy  of  the  entries  upon  the  minutes  of  the  court,  relating  to 
the  accusation  and  the  proceedings  thereon,  including  the  order  of  suspension 
or  removal. 

O.  8.  ch.  88,  §  29  (80). 

Sec.  4386.  Suspension  by  district  court,  etc.— Any  court,  except  a 
justice's  court,  may  suspend  an  attorney  and  counsellor  from  practicing 
therein,  for  any  of  the  causes  mentioned  in  section  *  eighteen,  for  a  period 
not  beyond  the  adjournment  of  the  next  general  term  of  the  supreme  court; 
the  order  of  suspension  shall  state  the  cause  thereof,  and  be  entered  upon  the 
minutes,  and  a  certified  copy  thereof  transmitted  by  the  court  by  which  it  is 
made  to  the  next  general  term  of  the  supreme  court,  which  may  proceed 
thereon  against  the  person  suspended,  in  the  manner  provided  in  this  chapter. 

Q.  a  ch.  88,  g  80  (81).  ^  Sec.  4874,  ante.    8  M.  274 ;  26  M.  28 ;  82  M.  445. 

Consultations  Between  Attorneys  and  Prisoners. 

Sec.  4387.  In  private. — That  all  public  oflBcers,  sheriflFs,  coroners,  police- 
men, or  other  officers  or  persons,  having  in  custody  any  person  committed, 
imprisoned  or  restrained  of  his  liberty  for  any  alleged  cause  whatever,  shall, 
except  in  cases  of  imminent  danger  of  escape,  admit  any  practicing  attorney- 
at-law  of  this  state  who  may  have  been  retained  by  or  in  behalf  of  such  person 
so  restrained  of  his  liberty,  or  whom  such  person  may  desire  to  see  or  consult, 
to  see  such  person  and  consult  with  him  alone  and  in  private,  at  the  jail  or 
other  place  of  custody. 

1887,  ch.  187,  §  1 :  ''  An  act  providing  for  private  consultation  between  attorneys  and  pris- 
ooera.'*    Approved  February  21,  1887. 

Sec.  4388.  Ofllcers  notify  attorney.—  That  all  public  oflBcers  or  other 
persons  having  in  custody  any  person  arrested,  committed,  imprisoned  or  re- 
strained of  his  liberty  for  any  alleged  cause  whatever,  shall,  upon  being  re- 
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quested  so  to  do  by  such  person  so  restrained  of  his  liberty  and  before  other 
proceedings  shall  be  had,  and  as  soon  as  practicable  after  such  request  is 
made,  notify  any  practicing  attorney-at-law  residing  in  the  town,  city  or  place 
wherein  such  person  is  so  restrained  of  his  liberty,  that  such  person  desires  to 
see  and  consult  with  the  attorney  so  notified. 

1887,  ch.  187,  §  2. 

Sec.  4389.  Penalties. —  Any  public  oflBcer  or  other  person  who  shall  vio- 
late any  provision  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars  or  by  imprisonment  in  the  county  jail  for  a  period  of  not 
less  than  thirty  days,  nor  more  than  ninety  days,  or  by  such  fine  and  impris- 
onment, at  the  discretion  of  any  court  of  competent"^ jurisdiction;  and  such 
officer  or  other  person  shall  also  forfeit  and  pay  to  the  person  aggrieved  one 
hundred  dollars,  the  same  to  be  recovered  in  a  civil  action. 

1887,  ch.  187,  §  3. 
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CONTEMPTS. 

Sections, 

4890-4892.  Jurisdiction. 

4393-4400.  Warrant". 

4401-4406.  Hearing— Punishment. 

JuBISDIcriON. 

8eo.  4390.  What  acts  and  omissions  are  contempts.—  The  following 
acts  or  omissions,  in  respect  to  a  court  of  justice^  or  proceedings  therein,  are 
contempts  of  the  authority  of  the  court: 

First.  Disorderly,  contemptuous  or  insolent  behavior  toward  the  judge, 
while  holding  the  court,  tending  to  interrupt  the  due  course  of  atrial,  or  other 
judicial  proceeding; 

Second.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance, 
tending  to  interrupt  the  due  course  of  a  trial,  or  other  judicial  proceeding; 

ThiiS.  Misbehavior  in  oflBce,  or  other  wilful  neglect  or  violation  of  duty, 
bv  an  attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person  appointed  or 
elected  to  perform  a  judicial  or  ministerial  service; 

Foorth.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court,  by  a 
party  to  an  action  or  special  proceeding; 

Fifth.    Disobedience  of  any  lawful  judgment,  order  or  process  of  the  court; 

Sixth.  Assuming  to  be  an  ofScer,  attorney,  counsel  of  a  court,  and  acting 
as  such  without  authority ; 

Seventh.  Kescuing  any  person  or  property,  in  the  custody  of  an  officer  by 
virtue  of  an  order  or  process  of  such  court; 

Eighth.  Unlawfully  detaining  a  witness  or  party  to  an  action,  while  goinff 
to,  remaining  at,  or  returning  from  the  court  where  the  action  is  on  the  cal- 
endar for  trial ; 

Ninth.  Any  other  unlawful  interference  with  the  process  or  proceedings  of 
a  court; 

Tenth.  Disobedience  of  a  subpoena  duly  served,  or  refusing*  to  be  sworn  or 
answer  as  a  witness; 

Eleventh.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or 
serve  as  such,  or  improperly  conversing  with  a  party  to  an  action  to  be  tried 
at  such  court,  or  with  any  other  person  in  relation  to  the  merits  of  such  action, 
or  receiving  a  communication  from  a  party  or  other  person  in  respect  to  it, 
without  immediately  disclosing  the  same  to  the  court; 

Twelfth.  Disobedience,  by  an  interior  tribunal,  magistrate  or  officer,  of  the 
lawful  judgment,  order  or  process  of  a  superior  court,  or  proceeding  in  an 
action  or  special  proceeding  contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior  tribunal,  magistrate 
or  officer.  Disobedience  of  the  lawful  orders  or  process  of  a  judicial  officer  is 
also  a  contempt*  of  the  authority  of  such  officer.  / 

G.  8.  ch.  87,  §  1. 

SEa  4391.  Jurisdiction  to  punish. —  Every  court  of  justice,  and  every 
judicial  officer,  has  power  to  punish  contempts,  by  fines  or  imprisonment,  oV 
both;  but  when  the  contempt  is  one  of  those  mentioned  in  the  first  or  second 
aobdivisions  of  the  last  section,  it  must  appear  that  the  right  or  remedy  of  a 
puty  to  an  action  or  special  proceeding  was  defeated  or  prejudiced  thereby, 
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before  the  contempt  can  be  punished  by  imprisonment,  or  by  a  fine  exceeding 

fifty  dollars. 

G.  a  ch.  87,  §  2. 

Sec.  4392.  Summarily  punished. —  When  a  contempt  is  committed  in 
the  immediate  presence  of  the  court  or  officer,  it  may  be  punished  summarily, 
for  which  an  order  shall  be  made,  reciting  the  facts  as  occurring  in  such  im- 
mediate view  and  presence,  adjudging  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as  therein  described; 
such  punishment,  however,  cannot  exceed  that  prescribed  by  section  ^twelve. 
Where  the  contempt  is  not  committed  in  the  immediate  view  and  presence  of 
the  court,  an  affidavit  or  other  evidence  shall  be  presented  to  the  court  or 
officer  of  the  facts  constituting  the  contempt. 

G.  S.  ch.  87,  §  3.      1  g  4403. 

Warrant. 

Sec.  4393.  Warrant. —  In  cases  other  than  those  mentioned  in  the  last 
section,  the  court  or  officer  may  either  issue  a  warrant  of  arrest,  to  bring  tho 
person  charged  to  answer,  or,  without  a  previous  arrest,  may,  upon  notice,  or 
upon  an  order  to  show  cause,  which  may  be  served  by  a  sheriff  or  other  officer 
in  the  same  manner  as  a  summons  in  an  action,  grant  a  warrant  of  commit- 
ment, impose  a  tine,  or  both,  not  exceeding  the  punishment  prescribed  by  sec- 
tion twelve,  and  make  such  order  thereupon  as  the  case  may  require. 

(Jr.  S.  ch.  87,  §  4. 

Sec.  4394.    Bail. —  Whenever  a  warrant  of  arrest  is  issued  pursuant  to  this 

•  chapter,  the  court  or  officer  shall  direct  whether  the  person  charged  may  bo 

let  to  bail  for  his  appearance  upon  the  warrant,  or  detained  in  custody  without 

bail;  and  if  he  may  be  bailed,  the  amount  in  which  he  may  be  let  to  bail. 

The  directions  given  in  this  respect  shall  be  specified  in  the  warrant. 

G.  S.  ch.  87,  §  6.    30  M.  363. 

Sec.  4395.  Same  —  Hpw  given. —  When  the  warrant  contains  the  direc- 
tion to  let  the  person  arrested  to  bail,  he  shall  be  discharged  from  the  arrest, 
upon  executing  and  delivering  to  the  officer,  at  any  time  before  the  return-day 
ot  the  warrant,  a  recognizance,  with  two  sufficient  sureties,  to  the  etfect  that 
the  person  arrested  will  appear  on  the  return  of  the  warrant,  and  abide  the 
order  of  the  court  or  officer  thereupon,  or  pay,  as  may  be  directed,  the  sum 
specified  in  the  warrant. 

G.  a  ch.  87,  §  8. 

Seo.  4396.  Warrant,  how  executed. —  Upon  executing  the  warrant  of 
arrest,  the  sheriff  shall  keep  the  person  in  actual  custody,  bring  him  b6fore 
the  court  or  officer,  and  detain  him  until  an  order  is  made  in  the  premises, 
unless  the  person  arrested  entitle  himself  to  be  discharged,  as  provided  in  the 

next  section.^ 

G.  S.  ch.  87,  §  7.     »  §  4395. 

Sec.  4397.  Return  of  warrant.— The  officer  shall  return  the  warrant  ot 
arrest,  and  the  recognizance,  if  any,  received  by  him  from  the  person  arrested, 
by  the  return-day  specified  therein.  If  he  fails  to  make  the  return,  a  warrant 
of  arrest,  not  bailable,  may  be  issued  against  him,  specifying  therein  the  cause 
of  issuing  it. 

G.  S.  ch.  87,  g  9. 

Sec.  4398.  Same  —  Second  warrant—  The  officer  to  whom  the  warrant 
mentioned  in  the  last  section  is  delivered,  shall  execute  it  by  arresting  the 
person  proceeded  against,  bringing  him  personally  before  the  court  or  officer, 
and.  detaining  him  in  custody  until  otherwise  ordered. 

G.  S,  ch.  87,  §  10. 

142 


Digitized  by 


Google 


CONTEMPTS.  [Seos.  4399-4406. 

Sec.  4399.  Person  in  prison. —  If  the  party  charged  is  in  the  custody  of 
an  officer  by  virtue  of  a  legal  order  or  process,  civil  or  criminal,  except  upon 
a  sentence  for  felony,  an  order  may  be  made  for  the  production  of  such  per- 
son by  the  officer  having  him  in  custody,  that  he  may  answer;  and  he  shall 
thereupon  be  produced  and  held  until  an  order  is  made  for  his  disposal. 

a  8.  ch.  87,  §  5. 

Sec.  4400.  Excuse  for  failure  to  appear.— Whenever,  by  the  provis- 
ions of  this  chapter,  an  officer  is  required  to  keep  a  person  arrested  in  actual 
cnstody,  and  to  bring  him  before  a  court  or  officer,  the  inability,  from  illness 
or  otherwise,  of  the  person  to  attend,  is  a  sufficient  excuse  for  not  bringing 
him  up. 

a  a  ch.  87,  §  17. 

Hearing  —  Punishment. 

Sec.  4401.  Hearing. —  When  the  person  arrested  has  been  brought  up,  or 
appeared,  the  court  or  officer  shall  proceed  to  investigate  the  charge,  by  exam- 
ining him  and  the  witnesses  for  and  against  him,  for  which  an  adjournment 
may  be  had  from  time  to  time,  if  necessary. 

G.  a  ch.  87,  §  11. 

Sec  4402.  Punishment.— Upon  the  evidence  so  taken,  the  court  or  officer 
shall  determine  whether  the  person  proceeded  against  is  guilty  of  the  contempt 
charged;  and  if  it  is  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  shall 
be  imposed  upon  him,  not  exceeding  two  hundred  and  fifty  dollars,  or  he  be 
imprisoned  not  exceeding  six  months,  or  both.  But  in  the  discretion  of  the 
court  or  officer,  (in  case  of  inability  to  pay  the  fine,  or  endure  the  imprison- 
ment,) he  may  be  relieved  in  such  manner,  and  upon  such  terms,  as  may  be 
jost. 

O.  a  ch.  87,  §  la    23  M.  411. 

Sec.  4403.  Same. —  When  the  contempt  consists  in  the  omission  to  per- 
form an  act  which  is  yet  in  the  power  of  the  person  to  perform,  he  may  be 
imprisoned  until  he  performs  it;  and,  in  that  case,  the  act  shall  be  specified 
in  the  warrant  of  commitment. 

G.  S.  ch.  87.  §  14. 

Sec.  4404.  Indemnity  to  injured  party.—  If  an  actual  loss  or  injury 
to  a  party  in  an  action  or  special  proceeding,  prejudicial  to  his  right  therein, 
is  caused  by  the  contempt,  the  court  or  officer,  in  addition  to  the  fine  or  im- 
prisonment imposed  for  the  contempt,  may  order  the  person  proceeded  against 
10  pay  the  party  aggrieved  a  sum  of  money  sufficient  to  indemnify  him,  and 
to  satisfy  his  costs  and  expenses;  which  order,  and  the  acceptance  of  money 
under  it,  is  a  bar  to  an  action  by  the  aggrieved  partj'  for  sucli  loss  and  injury. 

G.  a  ch.  87,  §  18. 

Sec.  4405.  Action  on  recognizance. —  When  the  warrant  of  arrest  has 
been  returned  served,  if  the  person  arrested  does  not  appear  on  the  return-day, 
the  court* pr  officer  may  issue  another  warrant  of  arrest,  or  ma}'  order  the 
recognizance  to  be  prosecuted,  or  both.  If  the  recognizance  is  prosecuted, 
the  measure  of  damages  in  the  action  is  the  extent  of  the  loss  or  injury  sus- 
tained by  the  aggrieved  party  by  reason  of  the  misconduct  for  which  the  war- 
rant was  issued,  and  the  costs  of  the  proceedings. 

G.  a  ch.  87,  §  16. 

Sfia  4406.  Indictment. —  Persons  proceeded  against,  according  to  the 
provisions  of  this  chapter,  are  also  liable  to  indictment  for  the  same  miscon- 
duct, if  it  is  an  indictable  offence;  but  the  court  before  which  a  conviction  is 
bad  on  the  indictment,  in  passing  sentence,  shall  take  into  consideration  the 
ponishment  before  inflicted. 

a  a  ch.  87,  §  15. 
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CHAPTER  63. 
SUPREME  COURT, 

Sections, 

4407.  Number  of  judges. 

4408-4413.  Jurisdiction. 

4413-4417.  Terms  of  court. 

Seo.  4407.    Number  of  judges. —  The  supreme  court  shall  consist  of  one 

chief  justice  and  four  associate  justices. 

1881,  ch.  141 :  '*  An  act  to  increase  the  number  of  associate  justices  of  the  supreme  court." 
Approved  March  7,  1881.  Const,  art.  6,  t^  2,  provides  that  the  supreme  court  shall  consist  of 
one  cliief  justice  and  two  aRsociate  justices,  but  the  number  of  associate  justices  may  be  in- 
creased to  a  number  not  exceeding:  four  by  the  legislature  by  a  two-thirds  vote,  when  it  shall 
be  deemed  necessary.  Election  of  judges,  term,  qualifications,  compensation  and  vacancy. 
Const,  art.  6,  §g  3.  0,  10.  11. 

JuEISDICnON. 

Skc.  4408.  Original  and  appellate. —  The  supreme  court  has  power  to 
issue  writs  of  error,  certiorari,  mandamus,  prohibition,  quo  warranto,  and  also 
all  other  writs  and  processes,  not  especiall}''  provided  for  by  law,  to  all  courts 
of  inferior  jurisdiction,  to  corporations  and  to  individuals,  that  are  necessary 
to  the  furtherance  of  justice  and  the  execution  of  the  laws;*  and  shall  be 
always  open  for  the  issuance  and  return  of  all  such  writs  and  processes,  and 
for  the  hearing  and  determination  of  the  same,  and  all  matters  therein  in- 
volved, subject  to  such  reo^ulations  and  conditions  as  the  court  may  prescribe. 
Any  judge  of  said  court  may  order  the  issuance  of  any  such  writ  or  process, 
and  prescribe  as  to  the  service  and  return  of  the  same. 

G.  S.  ch.  03,  g  1,  as  amended  1876,  ch.  58.  Approved  February  3d.  Amendment  inserted 
"gwo  warranto''  and  added  matter  below  ♦.  1  M.  865;  4  M.  364;  10  M.  869;  13  M.  508; 
14  M.  24S;  28  M.  41;  27  M.  38.  Const,  art.  6,  g  2,  provides  that  the  supreme  court  ** shall 
have  original  jurisdiction  in  such  remedial  cases  as  may  be  prescribed  by  law  and  appellate 
jurisdiction  in  all  cases  both  in  law  and  equity;  but  there  shall  be  no  trial  by  jury  in  said  court.** 

44  M.  •244  ;  40  M.  214 ;  48  M.  499. 

Sec.  4409.  Same  —  Enforce  judgments  —  Rules.—  Said  court  is  vested 
with  full  power  and  authority  necessary  for  carrying  into  complete  execution 
all  its  judgments,  decrees  and  determinations,  in  the  matters  aforesaid,  and 
for  the  exercise  of  its  jurisdiction  as  the  supreme  judicial  tribunal  of  4;he  state; 
and  shall,  by  order  made  at  general  or  special  term,  from  time  to  time  make 
and  proscribe  such  genei-al  rules  and  regulations  for  the  conduct  and  hearing 
of  causes  in  said  court,  not  inconsistent  with  the  statute  law  of  the  state,  as 
it  may  deem  pro])er;  and  the  said  court  shall,  by  order,  prescribe  the  manner 
of  publication,  at  the  expense  of  the  state,  of  such  rules  and  regulations;  and 
the  same  shall  not  be  in  force  until  thirty  days  after  the  publication  thereof. 

G.  a  ch.  63,  §  2. 

Sec.  4410.  Power  of  each  judge  in  vacation.—  Any  one  of  the  judges 
of  the  supreme  court  has  power,  in  vacation,  to  issue  any  of  the  writs  or  pro- 
cesses which  the  said  court  is  allowed  by  law  to  issue. 

G.  a  ch.  C3,  g  5.     26  SI  502;  36  RL  129. 

Sko.  4411.  Decisions  —  Filing  —  Judgnients.-  The  said  court  shall,  in 
all  cases  decided  by  it,  give  its  decision  in  writings  which  shall  be  filed  with 
the  clerk  of  said  court,  with  the  other  papers  in  tne  case.  Decisions  in  cases 
heard  at  a  general  term  may  be  filed  in  vacation,  and  judgment  entered  thereon 
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in  pursuance  of  the  finding  and  order  of  the  oourt|  with  the  same  effeot  as 
opon  decisions  made  and  tiled  in  term. 
0.  a  ch.  63,  g  8. 

Sec.  4412.  Syllabus  of  decision. —  Said  court,  at  the  time  of  announc- 
ing the  decision,  in  every  action  pending  in  said  court,  shall  file  with  the 
clerk  thereof  a  syllabus  ox  the  decision  in  such  action,  so  prepared  as  to  em- 
body, as  briefly  as  practicable,  the  principles  settled  in  ana  by  such  decision; 
and  said  clerk,  immediately  thereafter,  shall  make,  and  furnish  to  the  pub-- 
lishers  of  each  of  the  daih'  papers  in  the  city  of  St.  Paul  who  consent  to 
publish  the  same  without  charge,  a  copy  of  each  syllabus  so  filed,  accompanied 
with  the  title  of  the  action. 

O.  a  oh.  68,  §  4.  ^ 

Tbbhs. 

Sec.  4413.  Gtenoral  terms. —  There  shall  be  two  general  terras  of  the  su- 
preme court  held  at  the  seat  of  government  of  the  state,  one  on  the  first  Tues- 
day in  April,  and  one  on  the  first  Tuesday  in  October. 

6.  S.  ch.  68,  §  6,  as  amended  1872,  ch.  48.  Approved  February  24,  1873.  Amendment 
changed  terms  from  first  Tuesday  in  January  and  July.  Ck>n8t.  art.  6,  §  2,  provides  that  su- 
preme court  *'  shaU  hold  one  or  more  terms  in  each  year,  as  the  legislature  may  direct,  at  the 
seat  of  government,  and  the  legislature  may  provide  by  a  two-thirds  vote  that  one  term  in 
€acfa  year  shall  be  held  in  each  or  any  judicial  district.*' 

SKa  4414.  Adjoumment. —  If  any  two  judges  of  said  court  shall  not 
attend  on  the  first  or  any  other  day  of  the  term,  the  clerk  shall  enter  such 
fact  on  the  record,  and  the  judge  present  shall  adjourn  the  court  to  the  next 
day,  and  so  on  from  day  to  day  for  six  days,  if  neither  of  the  absent  judges 
appear;  at  the  end  of  which  period  said  court  shall  be  adjourned,  and  all 
matters  pending  therein  shall  stand  continued  until  the  next  regular  or  special 
term. 

G.  &  ch.  63,  §  7. 

Sec.  4415.  Same. —  If  neither  of  the  judges  appear,  the  clerk  of  said 
court  may  adjourn  from  day  to  day,  as  provided  in  the  preceding  section. 

0.  a  ch.  63,  g  8. 

Sko.  4416.  Special  terms. —  Whenever,  from  any  cause,  it  appears  to  the 
jadges  of  said  court,  or  any  two  of  them,  that  the  public  interests  require 
that  a  special  term  of  the  said  court  be  held,  the  said  judges,  or  any  two  of 
them,  have  authority  to  appoint  a  special  term,  giving  twenty  days'  previous 
notice  thereof,  by  advertisement  published  in  a  newspaper  at  the  seat  of  gov- 
ernment of  the  state. 

Q.  a  ch.  68,  §  9. 

Sec  4417.  Failure  or  continuance  of  term.— Whenever  there  is  no 
general  term  of  said  court  at  the  time  fixed  therefor  by  law,  for  any  cause,  or 
vhenever  there  is  a  continuance  of  the  term  of  said  court,  or  a  change  in  the 
time  of  holding  any  term  by  act  of  the  legislature,  all  causes  then  upon  the 
calendar  of  said  court,  all  writs,  recognizances,  appeals  and  proceedings,  com- 
menced, taken,  or  made  returnable  to  said  court  at  said  term,  shall  stand  over 
to,  and  be  heard  at,  the  next  general  or  special  term,  with  like  effect  as  if  no 
sQch  failure,  continuance  or  ctiange  had  occurred. 

O.  S.  ch.  63,  §  10. 
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CHAPTER  64. 
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GENERAL  TERMS. 

4477-4492.    Time  for  holding. 

C0U2«TIBS  ATTACHED  FOR  JUDIQAL  PUBPOSBSi. 

4493-4504.    Counties  attached  —  Proceedings, 
TITLE  1. 
POWERS  AND  JURISDICTION. 
Jurisdiction. 

Sf.0.  4418.  Original  and  appellate  jurisdiction — The  district  courts 
of  this  state  have  original  jurisdictioa  in  all  civil  actions  within  their  respect- 
ive districts,  when  the  sum  in  controversy  exceeds  one  hdndred  dollars;  and 
in  all  civil  actions  of  which  a  justice  of  the  peace  has  not  jurisdiction,  what- 
ever the  amount  in  controversy;  and  the  said  courts,  respectively,  have  orig- 
inal jurisdiction  to  hear  and  determine  all  cases  of  crimes  and  misdemeanors 
committed  in  any  county  or  place  within  their  respective  districts,  when  the 
punishment  exceeds  three  months'  imprisonment,  or  a  fine  of  more  than  one 
hundred  dollars,  and  appellate  jurisdiction  in  civil  and  criminal  cases  from 
courts  of  probate  and  justices  of  the  peace,  as  prescribed  by  law. 

a.  S.  ch.  64,  g  1.     2  M.  86;  4  M.  13;  6  M.  110,  150;  7  JL  898;  9  M.  166;  10  M.  215,  250,  869. 

Sec.  4419.  Same  —  Inequity. —  The  district  courts  have  original  juris- 
diction m  equity;  and  all  suits  or  proceedings  instituted  for  equitable  relief 
are  to  be  commenced,  prosecuted,  and  conducted  to  a  final  decision  and  judg- 
ment, by  the  like  process,  pleadings,  trial  and  proceedings  as  in  civil  aoDions, 
and  shall  be  called  civil  actions. 

G.  S.  ch.  64.  §  2.     2  M.  80;  6  M.  819. 

Seo.  4419a.  Concurrent  jurisdiction  with  Wisconsin.—  That  all 
courts  and  officers  now  having  and  exercising  jurisdiction  in  any  county  or 
counties  which  are  now  formed,  or  which  may  hereafter  be  formed  in  any 
part  of  this  state  bordering  eastward  upon  the  Mississippi,  St.  Croix  or  St.  Louis 
rivers,  shall  have  and  exercise  jurisdiction  in  all  civil  and  criminal  cases  upon 
such  rivers  concurrently  with  the  courts  and  officers  of  the  state  of  Wisconsin, 
so  far  and  to  such  extent  as  the  said  rivers,  or  either  of  them,  shall  form  a 
common  boundary  between  this  state  and  the  state  of  Wisconsin. 

The  concurrent  territorial  jurisdiction  of  every  such  county,  and  of 
all  courts  and  officers  exercising  jurisdiction  throughout  the  same,  shall  extend 
over  such  river  area  as  would  be  included  within  the  northerly  and  southerly 
boundary  line  of  such  county  if  the  same  were  produced  and  extended  easterly 
across  the  said  river  or  rivers  to  the  Wisconsin  shore. 

1889,  ch.  70:  **  An  act  giving  certain  courts  of  the  state  concurrent  jurisdiction  over  the 
waters  of  the  Mississippi,  St.  Croix  and  St.  Louis  rivers."    Approved  February  19,  lb89. 
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DISTRICT  COURTS  —  POWERS   AND  JURISDICTION.      [SeCS.  4420-4425. 

Sbc.  4420.  Special  venires. —  Whenever,  at  any  terra  of  any  district 
court,  there  is  a  deficiency  of  jurors,  the  court  may  order  a  special  venire  to 
issue  to  the  sheriff  of  the  county,  commanding  him  to  summon,  from  the 
county  at  large,  a  number  therein  named  of  competent  persons,  to  serve  as 
jarors  for  the  ferm,  or  for  any  specified  number  of  days.  If,  at  any  term  Of 
such  court,  there  is  an  entire  absence  of  jurors  of  the  regular  panel,  whether 
from  an  omission  to  draw  or  to  summon  such  jurors,  or  because  of  a  challenge 
to  the  panel,  or  from  any  other  cause,  the  court  may  in  like  manner  order  a 
special  venire  to  issue  to  the  sheriff  of  the  county,  commanding  him  to  sum- 
mon, from  the  county  at  large,  a  number  therein  named  of  competent  persons, 
to  serve  as  jurors  during  the  term. 

G.  a  ch.  64,  §  17,     1  M.  847;  10  M.  233;  16  M.  282,  813;  17  M.  78. 

SEa  4421.  To  award  writs. —  The  said  courts  in  term  time  and  the  said 
judges  thereof  in  vacation,  have  power  to  award  throughout  the  state,  return- 
able to  the  proper  county,  writs  of  injunction,  ne  exeat,  certiorari,  and  all 
other  writs  or  processes  necessary  to  the  perfect  exercise  of  the  powers  with 
which  they  are  vested,  and  the  due  administration  of  justice. 

6.  S.  ch.  64.  §  3,  as  aoaended  18S1,  Ex.  S.  ch.  8.  Approved  November  21st.  Amendment  in- 
serted ••  certiorari'*   ^  M.  61 ;  3  M.  217 ;  4  M.  294. 

Skc.  4422.  Try  issues  in  vacation.—  The  judges  of  the  seveial  district 
courts  of  this  state  may  with  consent  of  parties  try  issues  of  law  and  fact,  in 
vacation,  and  decide  such  issues,  either  in  or  out  of  term,  and  thereupon  judg- 
ment may  be  rendered  with  the  same  effect  as  upon  issues  tried  ai:\d  deter- 
mined in  term  time. 

1873.  ch.  70:  *'  An  act  in  relation  to  trials  of  issues  of  fact  in  district  courts."  Approved 
March  1,  1872. 

Sec.  4423.  Hold  court  when  term  not  provided  by  law —  The  j  udge 
of  any  judicial  district  may  hold  a  term  of  court  in  any  county  in  his  district, 
for  which  general  terras  are  not  provided  by  law,  whenever,  in  his  discretion, 
any  such  term  may  be  expedient  and  required  to  promote  the  ends  of  justice; 
and  in  such  cases,  he  shall  cause  the  same  notice  to  be  given,  and  shall  possess 
the  same  powers,  as  are  herein  prescribed  with  reference  to  special  terms;  and 
whenever  any  such  term  or  any  special  term  is  appointed  to  be  held  in  any 
county  by  the  district  judge,  he  shall  cause  the  order  therefor,  and  the  order 
directingthe  summoning  of  grand  and  petit  jurors,  if  any,  to  be  tiled  in  the 
office  of  the  clerk  of  the  district  court  in  such  county,  who  shall  tile  an  attested 
copy  thereof  in  the  office  of  the  county  auditor,  and  deliver  a  like  attested 
copy  to  the  sheriff  of  such  county. 

G.  a  ch.  61,  ^  32  (68). 

Slo,  4424.  Exclude  minors  in  certain  trials.— That  when,  in  any 
court,  a  cause  of  a  scandalous  or  obscene  nature  is  on  trial,  the  presiding  judge 
or  justice  may,  in  his  discretion,  exclude  therefrom  all  minors  not  necessarily 
present  as  parties  or  witnesses. 

I^f7,  ch.  164:  **  An  act  authorizing  the  exclusion  of  certain  persons  from  the  trial  of  causes 
<rf  a  scandalous  or  obscene  nature.*'    Approved  February  19,  1887. 

SEa  4425.  Appoint  assistant  county  attorney.— jThat  the  several 
judges  of  the  district  courts  in  this  state  may,  by  order,  to  be  duly  entered  on 
the  minutes,  at  any  term  of  the  court,  appoint  any  attorney  of  the  court  to 
*ct  as,  or  in  place  of,  or  to  assist  the  county  attorney  in  any  business  or  pro- 
ceeding before  the  grand  jury  or  in  court,  whether  tiiere  be  a  county  attorney 
present  at  such  term  or  not,  and  the  person  so  appointed  shall  take  the  usual 
oath  of  office,  and  shall  thereupon  be  fully  authorized  to  be  present  before  the 
grand  jury  at  any  time  when  the  county  attorney  might  by  law  be  present 
t«fore  that  body.  Provided^  that  no  compensation  shall  be  paid  by  the  county 
to  sHcb  person  so  appointed  by  the  court  to  assist  the  county  attorney,  when 
that  officer  is  present  at  the  term  when  such  appointment  is  made,  except  the 
same  be  paid  with  the  consent  of  the  county  attorney,  and  be,  deducted  from 
ifae  regular  salary  of  ^,hat  officer. 

1S7§,  ck  66:  ••  An  act  to  authorize  any  judge  of  the  district  court  to  appoint  an  assistant 
ooamy  attorney."     Approved  February  10,  1876, 
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Secs.  4420-4433.]    district  courts  —  powers  and  jurisdiction. 

Sec.  4426.  Not  open  on  Sunday.— No  one  of  the  courts  of  this  state 
shall  be  open  for  any  purpose  on  Sunday,  other  than  to  receive  a  verdict,  or 
discharge  a  jury;  but  this  section  shall  not  in  any  wise  prevent  the  judges  of 
any  of  said  courts  exercising  jurisdiction  in  any  case  where  it  j^  necessary  for 
the  preservation  of  the  peace,  the  sanctity  of  the  day,  or  for  arresting  and 
conninitting  an  otfender. 

G.  S.  ch.  04.  §  7. 

Sec.  4427.  Temporary  place  of  holding  court.— Whenever  the  court- 
house or  place  of  holding  court  in  any  county  is  destroyed,  unsafe,  unfit  or 
inconvenient  for  the  holding  of  any  court,  or  if  no  court-house  is  provided,  the 
judge  of  the  district  may  appoint  some  convenient  building,  in  the  vicinity  of 
the  place  where  the  court  is  required  to  be  held,  as  a  temporary  place  for  the 
holding  thereof,  ' 

G.  S.  ch.  64,  g  10. 

•  Process. 

Sec.  442S.  How  tested. —  All  writs  or  processes  issuing  from  or  out  of 
any  of  the  said  district  courts,  shall  be  tested  in  the  name  of  the  presiding 

judge  thereof. 

G.  a  ch.  64,  §  13.    40M.65. 

Sec  4429:  Name  of  attorney  indorsed. —  AH  writs  or  processes  issuing 
from  or  out  of  said  courts  shall,  before  the  delivery  thereof  to  the  officer  whose 
duty  it  is  Lo  serve  the  same,  be  indorsed  by  the  clerk  with  the  name  of  the 
attorney-  or  other  person  demanding  the  process. 

'       G.  S.  ch.  64,  §  14. 

Sec.  4430.  To  be  sealed— Returnable.— In  all  cases  where,  by  the 
statutes  of  this  state,  any  writ  or  process  is  required  to  be  issued  out  of  any 
of  the  courts  of  record,  the  same  shall  be  sealed  with  the  seal  of  the  court, 
dated  on  the  day  on  which  it  issued,  signed  by  the  clerk,  and  made  return- 
^able  on  the  first  day  of  the  term  succeeding  its  date,  when  no  other  time  is 
fixed  by  law,  or  allowed  by  the  rules  or  practice  of  the  court,  for  the  return 
thereof. 

G.  S.  ch.  64,  g  18.     16  M.  426 ;  20  M.  196 ;  41  N.  W.  461 ;  40  M.  70. 

Sec  4431.  Not  to  abate. —  No' process,  proceeding  or  writ,  civil  or  crim- 
inal, before  any  of  the  said  courts,  shall  abate  or  be  discontinued  by  reason  of 
any  vacancy  in  the  office,  or  change  of  any  judge,  or  of  holding  said  court, 
but  shall  be  proceeded  in  as  if  the  said  vacancy  or  change  had  not  occurred. 

G.  S.  ch.  64,  §  11. 

Disqualification  of  Judges. 

Sec.  4432.  Not  to  practice  law  — Reside  in  district.- No  judge  of 
any  of  the  courts  of  record  in  this  state,  judges  of  probate  courts  excepted, 
shall  practise  as  an  attorney^or  counsellor  at  law,  except  in  a  cause  in  which 
he  is  a  party  in  interest;  nor  shall  he  receive  any  fees  for  any  legal  or  judicial 
service  other  than  those  prescribed  by  law;  nor  shall  he  be  the  partner  of  any 
practising  attorney  in  the  business  of  his  profession.  Each  of  the  judges  of 
the  several  district  courts  shall  reside  permanently  within  their  respective  ju- 
dicial districts  during  their  term  of  office. 

G.  S.  ch.  64,  §  6,  as  amended  1867,  ch.  87.  Amendment  inserted  **  judges  of  probate  courts 
excepted.'*  Acts  1889,  ch.  46,  §  13,  prohibits  judge  of  probate  court  practicing  in  probate  court. 
See  Probate  Code. 

Sec.  4433.  From  interest,  etc.—  No  judge  of  any  of  the  courts  of  rec- 
ord of  this  state  shall  sit  in  any  cause  in  which  he  is  interested;  either  di- 
rectly or  indirectly,  or  in  which  he  would  be  excluded  from  sitting  as  a  juror: 
^ provided^  however,  that  such  interest  shall  not  disqualify  such  judge  from 
ordering  a  change  of  venue  in  any  such  cause;  but  it  shall  be  the  duty  of  ^uch 
judge,  on  the  application  of  any  party  desiring  a  change  of  venue  in  such  ac- 
tion, to  order  the  same,  upon  a  proper  showing  of  such  interest  on  the  part  of 
the  judge,  as  in  other  cases  of  change  of  venue. 

G.  8.  ch.  61.  §  4,  as  amended  1S74,  ch.  72.  Approved  March  2d.  Amendment  below  *.  20 
M.  313;  22  M.  245;  26  M.  502. 
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DI8TEICT  COUKTS  —  POWEES   AND  JUEI8DI0TI0N.      [SbOS.  4434-4487. 

Seo.  4434.  Jud^e  of  same  district  may  hold  court.—  In  all  actions 
and  proceedings  now  or  hereafter  pending  in  any  district  court  of  this  state, 
or  before  an}'  judge  thereof,  except  in  trial  of  causes  where  the  trial  has  al- 
ready commenced,  where  the  judge  who  should  be  present  at  any  hearing  is 
not  so  present,  by  reason  of  sickness  or  otherwise,  any  judge  of  the  same  judi- 
cial district  may  act  in  the  place  of  said  judge,  who  is  not  so  present,  with  the 
same  jurisdiction,  power  and  effect  as  if  such  action  or  proceeding  was  con- 
ducted and  acted  upon  by  said  absent  judge. 

1889,  ch.  153:  "An  act  relative  to  the  powers  and  jurisdiction  of  judges  of  the  district 
courts.**    Approved  February  4,  1889. 

Sec.  4435.  Judges  exchange  districts. —  Whenever  a  judge  of  the  dis- 
trict court  is  interested,  as  counsel  or  otberwfee,  in  the  event  of  any  cause  or 
matter  pending  befcre  said  court,  in  any  county  of  his  district,  another  dis- 
trict judge,  in  an  adjoining  district,  shall,  when  thereto  /requested  by  said 
judge,  attend  and  try  said  cause;  and  the  judge  of  any  district  shall  discharge 
the  duties  of  the  judge  Of  any  other  district,  when  convenience  or  the  publio 
interest  requires  it;  and  whenever  a  district  judge  is  a  party  or  otherwise  in- 
terested in  any  cause,  another  district  judge,  in  an  adjoining  district,  shall^ 
within  his  district,  transact  any  ex  parte  business,  hear  and  determine  mo- 
tions and  grant  orders  in  such  causes,  when  brought  before  him,  which  acts 
shall  have  the  same  force  as  if  done  in  the  district  in  which  such  actions  are 
pending. 

G.  &  ch,  04,  §  5.    86  H  129.   Am.  1891,  ch.  77. 

Adjournments. 

Sfia  4436.  During  term — Adjourned  and  special  terms.—  The  judge 
of  any  district  may  adjourn  the  same  from  time  to  time  during  any  term 
thereof,  hold  adjourned  terms  of  said  court  at  any  time  he  may  deem  proper, 
or  appoint  special  terms  in  any  county  of  his  district,  for  the  trial  of  civil  and 
criminai  cases  and  issues  of  law,  giving  twenty  days'  previous  notice  thereof, 
by  advertisement,  published  four  successive  weeks  in  a  newspaper  printed  in 
the  said  county,  if  there  is  one,  if  not,  in  a  paper  published  at  the  capital,  and 
also  by  posting  a  notice  thereof  on  the  door  of  the  place  for  holdmg  the  court, 
in  the' county  in  which  said  term  is  to  be  held;  and  may  direct  grand  and  petit 
JQrors  to  be  drawn  and  summoned  for  any  adjourned  or  special  term,  in  the 
manner  prescribed  by  lav.  Special  terras  may  also  be  appointed  by  said  judge 
for  the  hearing  of  issues  of  law,  applications,  motions,  and  all  matters  except 
the  trial  of  issues  of  fact,  by  causing  an  order  appoint  mg  said  term  to  be  made 
on  the  court  journal  of  the  county,  and  a  copy  thereof  to  be  posted  in  the 
cffice  of  the  clerk  of  the  county  for  three  successive  weeks  prior  to  the  time 
of  holding  the  same. 

a  S.  ch.  64,  §  15.     19  M.  589. 

Sec.  4437.  Non-attendance  of  judge.—  In  case  the  judge  of  any  district 
court  does  not  attend  at  the  place  of  holding  the  same,  by  four  o'clock  in  the 
afternoon  on  the  tiret  day  of  the  term,  the  sheriff  or  clerk  shall  forthwith 
open  and  adjourn  the  same  until  nine  o'clock  in  the  forenoon  of  the  succeed- 
ing day ;  and  if  the  judge  does  not  then  appear,  the  court  shall  again  be 
adjourned  until  nine  o'clock  of  the  next  day;  and  if  the  judge  does  not  then 
appear,  it  shall  be  adjourned  without  day,  and  the  jury  dismissed,  by  one  of 
ia.dotHcers:  '''provided^  that  any  terra  of  the  said  court,  general  or  special, 
may  be  adjourned  to  a  tirae  certain,  by  the  clerk  or  sheriff,  upon  the  direction 
of  the  judge,  either  personally  or  communicated  by  letter  or  telegram,  and 
without  the  presence  of  the  judge.  And  in  case  of  the  adjournment  of  the 
court  to  a  time  certain,  the  juries  may  be  required  to  appear  at  such  adjourn- 
aient  thereon,  without  further  notice. 

tt  8.  ch.  64,  S  9.  as  amended  1876,  ch.  64.    Approved  February  10,  1876.    Amendment 
♦.     1891,  cb.  77. 
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Sbo8.  4438-4442.]     district  courts  —  powers  and  jurisdiction. 

Ssc.  4438.  Inability  ftom  sickness,  etc.—  In  case  asy  judge  of  a  district 
court,  from  sickness  or  any  other  cause,  is  unable  to  hold  any  of  his  courts, 
the  clerk  thereof  shall  in  due  time  give  notice  of  such  fact  to  the  governor, 
who  shall  assign  to  one  of  the  other  district  judges  to  hold  the  courts  in  such 
district,  until  the  inability  of  the  judge  i3  removed. 

G.  S.  ch.  64,  §  8. 

Seo.  4439.  Recognizance  not  to  abate.— All  persons  bound  bv  recog- 
nizance, or  otherwise,  to  appear  at  any  court  the  term  whereof  is  not  held,  are 
bound  to  appear  at  the  next  succeeding  general  or  special  term ;  and  when  the 
time  of  holding  any  court  is  changed,  such  persons  are  bound  to  appear  at  the 
term  as  so  changed. 

G.  a  ch.  64.  g  10. 

Annual  MEETiNa  op  Judges. 

Seo.  4440.  Purpose  —  Rules. —  The  judges  of  the  district  courts  of  the 
several  judicial  districts,  and  of  the  several  courts  of  conamoa  pleas  of  the 
state,  shall,  on  the  first  Wednesday  of  July  next,  or  on  some  day  prior  thereto, 
at  their  el^ection,  meet  in  general  session  at  the  capitol,  in  the  city  of  Saint 
Paul,  and*adopt  such  general  rules  of  practice  in  civil  actions,  not  inconsistent 
with  the  constitution  and  laws  of  the  state,  or  of  the  United  States,  as  will 
secure  a  uniformity  of  practice  throughout  the  state,  as  may  be  deemed  neces- 
sary and  just.  The  said  judges  shaU  meet  annually  thereafter,  at  the  same 
place,  on  the  first  Wednesday  of  July,  to  revise  such  general  rules,  and  make 
such  amendments  thereto,  and  such  further  rules,  not  inconsistent  with  the 
constitution  and  laws  of  the  state  or  of  the  United  States,  as  may  be  deemed 
necessary ;  and  the  same  shall  go  into  effect  from  and  after  their  publication. 
The  general  rules  so  made  shall  govern  all  the  district  courts  and  courts  of 
common  pleas  in  this  state:  provided^  that  in  any  case,  in  furtherance  of 
justice,  said  rules  may  be  relaxed  or  modified,  and  a  party  may  be  relieved 
against  the  effect  thereof,  on  such  terms  as  may  be  just:  provided  further  y  that 
any  six  of  said  judges,  so  convened  in  general  session  as  hereinbefore  pro- 
viJed;  shall  transact  the  busiiless  and  discharge  the  duties  ^imposed  by  this 
act. 

1875,  ch.  44:  *'  An  act  requiring  district  judges  and  judges  of  the  courts  of  common  pleas  to 
adopt  general  rules  of  practice  m  the  civil  actions  for  the  seyeral  district  courts  and  courts  of 
common  pleas."    Approved  March  6,  1S75. 

Change  of  Vrnub  in  Certain  Cases. 
See  1893,  ch.  «7. 

Seo.  4441.  Prom  municipal  court.— in  any  action  hereafter  broug^ht 
in  any  municipal  court  of  any  city  or  town  of  this  state  if  the  county  desig- 
nated as  the  place  of  trial  in  the  summons  be  not  the  county  where  the 
defendant  or  defendants  reside,  the  action  may  notwithstandmg  be  tried 
therein  unless  the  defendant,  after  answering,  and  before  the  time  fixed  for 
the  trial  of  said  cause  demands  in  writing  that  the  trial  be  had  in  the  district 
court  of  the  county  where  the  defendant  or  defendants  reside,  and  the  place 
of  trial  shall  thereupon  be  changed  to  the  proper  county  by  the  order  of  the 
court,  and  thereupon  the  clerk  of  such  municipal  court  shall  transmit  to  the 
clerk  of  the  district  court  where  the  defendant  or  defendants  reside,  copies  of 
all  papers  and  tiles  relating  to  said  cause. 

1889,  ch.  161,  §  1 :  **  An  act  entitled  an  act  providing:  for  changing  the  place  of  trial  of  ac- 
tions commenced  in  municipal  courts  and  courts  of  justices  of  the  peace  in  certain  cases." 
Approved  April  24,  1889. 

Seo.  4442.  To  county  where  defendant  resides.—  When  an  action 
has  been  instituted  in  any  county  of  this  state  in  any  justice  court  of  any 
county  against  any  person  not  a  resident  of  the  county  where  the  justice 
issuing  the  process  resides,  and  said  action  shall  be  appealed  to  the  district 
court  in  said  county  where  said  justice  resides,  the  action  may  be  transferred 
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to  the  district  court  of  the  coanty  where  the  defendant  resides  upon  filing 
with  the  clerk  of  the  district  court  of  the  county  to  which  said  action  has 
been  appealed,  an  affidavit  of  the  defendant  or  his  attorney  setting  forth  that 
the  defendant,  or  when  there  is  more  than  one  defendant,  a  majority,  resides 
in  some  other  county  in  this  state,  which  affidavit  shall  be  filed  within  ten  (10) 
days  after  the  appeal  has  been  perfected,  and  thereupon  such  action  shall  be 
transferred  by  order  of  the  court  to  the  district  court  of  the  county  where  the 
defendant  or  a  majority  of  the  defendants  /eside,  and  the  clerk  of  such  dis- 
trict court  shall  thereupon  transmit  to  the  clerk  of  the  district  court  of  the 
proper  county,  oertified  copies  of  all  papers  and  files  in  said  cause. 
18a0,  ch.  161,  §  2. 

Shobt-hand  Espobtbbs. 

Sbo.  4443.  Appointinent.'— Each  of  the  judges  of  the  district  court  and 
of  the  courts  of  common  pleas  in  this  state  is  hereby  authorized,  in  his  discre^ 
tion^  to  employ  and  appomt  a  short-hand  writer,  to  make,  in  short-hand  writ- 
ing, a  true  record  or  report  of  the  proceedings  and  evidence,  taken  upon  the 
trial  of  issues  of  fact  in  the  several  courts  held  in  his  district;  and,  when  re- 
quired by  the  court  or  either  of  the  parties  to  any  such  trial,  to  transcribe  such 
record  or  report  into  the  words  which  shall  be  represented  by  the  characters 
used  b}'  him  in  reporting  such  proceeding  and  evidence  as  the  same  shall 
occxiT :  j}rovidedy  however,  that  no  such  reporter  shall  be  appomted  in  any 
county  containing  less  than  five  thousand  inhabitants,  whose  board  of  county 
commissionei's  shall  not  first  authorize  such  appointment:  provided  fartheVy 
that  the  provisions  of  this  act  shall  not  apply  to  the  county  of  Ramsey,  or  be 
construed  as  repealing  the  special  act  relating  thereto. 

1874,  ch.  88.  §  1,  as  amended  1877,  ch.  53  (February  20) ;  1888,  ch.  56  (March  8) :  •*  An  act  to  pro- 
vide for  the  employnaent  of  stenographic  or  short-hand  reporters  in  the  district  courts  and  courts 
of  coQimon  pleas  in  certain  district  courts  in  this  state."  Approved  February  19.  1874. 
Amendment  of  1877  struck  out -the  limitation  of  the  act  to  certain  districts  and  added  the  last 
proviso.  Acts  1883,  ch.  56,  amended  second  proviso  by  inserting  *'  containing  less  than  five 
thoosand  inhabitants." 

Ssa  4444.  Oath,  duties  and  removal. —  Before  such  reporter  shall  enter 
QpoD  the  performance  of  his  duties,  he  shall  take  and  subscribe  an  oath  that 
he  will^  to  the  best  of  his  knowledge  and  ability,  keep,  in  short-hand  writing, 
&  true,  full  and  accurate  record  of  all  the  proceedings  taken  and  evidence 
given  upon  the  trials  of  issues  of  fact  in  the  district  court,  when  required  so 
to  do  by  the  judge  of  said  court,  and  that  he  will  make  and  file  with  the  clerk 
of  the  court  a  true  and  full  transcript  of  his  record  or  report  in  each  case,  fnto 
liie  words  represented  by  the  signs  or  characters  which  he  shall  use  in  his 
short-hand  writing.  Such  oath  shall  be  tiled  in  the  otfice  of  the  clerk  of  the 
district  court  in  one  of  the  counties  in  the  district  for  which  he  is  appointed. 
In  reporting  or  recording  the  evidence  of  witnesses  sworn  and  examined  upon 
the  trial  of  issues  of  fact,  he  shall  record  or  report  the  questions  put  to  the 
witnesses,  and  the  answers  thereto  given  by  the  witnesses  in  the  words  used 
by  the  questioners  and  the  witnesses.  He  shall  not  be  required  to  report  or 
record  the  arguments  of  counsel,  but  shall  record  all  objections  and  the  grounds 
thereof,  as  stated  by  counsel,  and  also  the  decisions  or  rulings  of  the  court 
thereon,  and  exceptions  taken  by  counsel  to  such  decisions  or  rulings;  and 
shall,  immediately  u)X)n  the  completion  of  any  trial,  tile  his  report  in  such 
short-hand  writing,  in  the  office  of  the  clerk  of  the  court  where  such  trial  was 
had,  which  report  shall  remain  on  tile  for  the  use  of  all  parties  interested;  and 
in  the  performance  of  his  duties,  he  shall  be  subject  to  the  orders  and  discre- 
tioos  [directionsj  of  the  court;  and  the  judge  may  at  any  time  discharge  such 
reporter,  and  employ  and  appoint  another. 

1874,  ch.  88.  §  2. 

Sbc.  4445.  Record.—  When  the  record  or  report  of  a  trial  shall  have' 
been  so  made,  transcribed  and  tiled,  and  approved  by  the  judge  before  whom 
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such  trial  was  had,  it  shall  have  such  force  and  effect  as  a  record  of  the  court, 
and  as  a  case,  or  bill  of  exceptions,  as  the  court  may,  by  general  rule  or  order, 
prescribe. 

1874,  ch.  88,  §  8. 

Sec.  4446.    Compensation.— The  amount  or  rate  of  compensation  to  be 

J  aid  to  such  short-hand  reporter  shall  be  fixed  by  the  judge  who  appointed 
im;  and  each  county  shall  pay  the  compensation  for  his  services  during  the 
time  he  shall  be  employed  in  the  pases  tried  therein.  The  judge  shall  certify 
the  time  during  which  he  shall  be  employed  at  any  term  in  the  county,  and 
the  amount  to  which  he  is  entitled  therefor.  Upon  the  presentation  of  such 
certificate  of  the  judge  to  the  county  auditor  of  the  county,  he  shall  draw  his 
order,  in  favor  of  such  reporter,  upon  the  county  treasurer,  for  the  amount  so 
certified;  but  such  compensation  shall  not  exceed  ten  dollars  per  day  while 
employed  in  court,  and  fifteen  cents  per  folio  of  one  hundred  words  for  the 
transcript:  and  provided  fur  l/ter^  thsit  when  such  reporter  shall  be  required 
by  either  of  the  parties  to  an  action  to  transcribe  his  record  into  long-hand 
writing,  the  fees  for  such  transcription  as  above  provided  for  shall  be  paid  by 
the  party  requiring  the  same. 
1874,  ch.  88,  §  4. 

First  District. 

Seo.  4447.  Election  of  judges.—  There  shall  be  elected  in  the  first  judi- 
cial district  two  judges  of  the  district  court  of  such  district,  either  one  of  whom 
shall  have  and  exercise  the  powers  of  the  court  as  now  prescribed  by  law  rela- 
tive to  the  present  judge  of  said  court,  except  as  otherwise  provided  by  this 
act;  and  all  laws  now  in  force,  whether  general  or  special,  as  to  the  qualifica- 
tions, election,  canvass  of  votes,  oaths  and  term  of  office,  and  commencement 
of  such  term,  compensation,  jurisdiction,  duties,  authority,  and  powers  of  the 
present  judge  of  said  district  court  shall  apply  to  each  of  the  judges  of  said 
court,  and  their  successors  shall  be  elected  and  vacancies  in  their  offices  filled 
as  no w^' provided  in  relation  to  the  said  judge  of  said  court.  Provided^  how- 
ever, that  the  present  judge  of  said  court  shall  be  the  judoje  of  said  court  for 
the  unexpired  term  for  which  he  was  elected  and  qualified,  and  until  his  suc- 
cessor is  elected  and  qualified. 

1881,  Ex.  S.  ch.  85,  §  1 :  *' An  act  to  create  an  additional  judge  for  the  first  judicial  district 
of  the  state  of  Minnesota.*'    Approved  November  19,  18^1, 

Sec.  4448.  Appointment  of  additional  judge.—  Upon  the  passage  and 
approval  of  this  act  the  governor  of  this  state  shall  appoint  an  additional  judge 
for  said  district  court,  who  shall  hold  until  the  next  general  election,  and  until 
his  successor  is  elected  and  qualified. 

1881,  Ex.  S.  ch.  85.  §  4. 

Seo.  4449.  Act  in  joint  session  — Process.— The  said  judges  may  act 
in  joint  session  for  the  trial  or  determination  of  any  matter  before  the  court, 
including  the  trial  of  jury  cases;  and  when  so  acting,  the  judge  senior  in  office, 
or  if  neither  be  senior  in  office,  the  judge  senior  in  age  shall  preside;  if  there 
is  a  division  of  opinion,  the  opinion  of  the  presidmg  judge  shall  prevaiL 
Process  may  be  tested  in  the  name  of  either  of  said  judges. 

1881,  Ex.  a  ch.85.  §2. 

Sec.  4450.  Division  of  business.— The  business  of  said  court  may  be 
divided  between  said  judges  and  otherwise  regulated  as  they  may  direct  by 
rule  or  otherwise,  and  each  of  the  said  judges  may  separately  try  court  or  jury 
cases,  during  the  same  term  and  at  the  same  time. 

ld»l,  £x.  b.  ch.  85,  §  8. 

Second  District. 

Sec.  4451.  Number  of  judges.—  There  shall  be  six  judges  of  the  district 
court  in  and  for  the  second  judicial  district  of  this  state,  and  each  of  such 
judges  shall  be  elected  as  prescribed  by  law,  and  shall  have  the  same  powers, 
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authority  and  compensation  and  be  subject  to  the  same  duties  and  obligations 
as  are  now  granted  to  and  imposed  upon  the  existing  judges  of  said  district, 
by  the  laws  and  constitution  of  this  state. 

1876,  Spl.  Laws.  cb.  209,  ^  1 ;  1887,  ch.  104,  ^  1 ;  1889,  ch.  150.  26  M.  266.  Acts  1876  (March 
Bd)  merged  common  pleas  mto  district  court,  increased  number  of  judges  to  tbree,  and  pro- 
Tided  that  •*  any  one  or  more  of  whom  shall  have  and  exercise  the  powers  of  the  court  as  now 
prescribed  by  law  for  the  present  judge,  except  as  otherwise  provided  by  this  act;  and  aU  laws 
oow  in  force,  whether  general  or  special,  as  to  the  qualifications^  election,"  canvass  of  votes, 
oath  and  term  of  of&ce,  and  commencement  of  such  term,  compensation,  jurisdiction,  duties, 
authority  and  powers  of  the  present  judge  of  said  district  court,  shall  apply  to  all  the  judges 
of  said  court."  Acts  1887,  ch.  104,  g  I  (February  25),  increased  number  of  judges  to  four,  that 
ioctirobents  remain  and  governor  appoint  the  additional  judge,  and  re-enacted  the  foregoing  as 
to  power  and  authority  of  the  judges.  Acts  18S9,  ch.  150  (February  14),  increased  the  number 
of  jodges  to  six.  authorized  appointment  of  the  two  additional  judges,  and  re-enacted  the  fore- 
going powers  substantially. 

Sec.  4452.  Act  in  joint  session  —  Process.— The  said  judges,  or  any 
DDmber  of  them,  may  act  in  joint  session,  for  the  trial  or  determination  of  any 
matter  before  the  court,  including  the  trial  of  jury  cases;  and  when  so  acting, 
the  jod^e  senior  in  office,  or,  if  neither  be  senior  in  office,  the  judge  senior  in 
age,  shall  preside,  and  the  decision  of  the  majority  shall  be  the  decision  of  the 
court.  If,  however,  only  two  of  the  said  judges  "are  so  acting,  and  there  is  a 
division  of  opinion,  the  opinion  of  the  presiding  judge  shall  prevail.  Process 
may  be  tested  in  the  name  of  any  one  of  the  said  judges. 

SpL  Laws,  1876.  ch.  209,  §  2;  1887.  ch.  104.  §  2.  Act  1878  was  an  act  to  merge  common 
pleas  into  district  courts,  and  acts  1887  to  create  the  office  an*!  prescribe  the  duties  of  an  ad- 
ditional judge  for  second  district.  This  section  was  enacted  by  both  acts,  except  that  latter 
used  ** any  number"  instead  of  **  majority  "  in  first  line. 

Sec.  4453.  Divide  the  business. —  The  business  of  said  court  may  be 
divided  between  the  said  judges  and  otherwise  regulated  as  they  may  direct  by 
role  or  otherwise,  and  each  of  said  judges  may  separately  try  court  or  jury 
cases  during  the  same  term  or  at  the  same  time. 

1876,  SpL  Laws,  ch.  209,  §  8;  1887,  ch.  104,  §  8.    This  section  same  in  both  laws. 

Sec.  4454.  Terms. —  There  shall  be  nine  general  terms  of  said  court  in 
each  year  for  the  transaction  of  such  business  as  shall  properly  come  before 
it,  and  said  terms  shall  commence  on  the  iirst  Monday  of  each  month  in  the 
year  except  Jul}',  August  and  September, 

1876.  Spl.  Laws,  ch.  20»,  §  4;  1878,  ch.  66  (March  11);  1889,  ch.  144.  Approved  February  19th. 
In  force  from  May  1, 1889.  Acts  1878  increased  number  of  terms  from  two  to  three,  and  acts 
1889  to  nine  terms. 

Sna  4455.  Jurors. —  Petit  jurors  shall  be  drawn  for  each  of  said  terras  in 
the  manner  now  prescribed  by  law;  grand  jurors  shall  be  drawn  for  the  terms 
held  m  January,  May  and  October,  and  for  any  other  term  when  the  court  or 
any  judge  thereof  shall  direct.  Such  grand  jurors  shall  be  drawn  on  or  before 
fifteen  days  prior  to  the  term  at  which  such  jurors  are  to  serve.  Venires  shall 
be  issued  therefor  and  served  as  now  provided  by  law. 

1876,  Spl.  Laws,  ch.  209,  §  5;  1889,  ch.  144,  §  2.  Approved  February  19th.  In  force  May  1, 
1689.  Prior  to  amendment  grand  and  petit  jurors  were  drawn  for  each  of  the  then  three 
Utois.  fifteen  days  before  commencement,  and  venires  i^bued  and  served  as  provided  by  law. 
Acu  1875,  ch.  72,  provide«l  that  no  grand  jury  be  drawn,  unless  jtidge  make  and  enter  the 
order  therefor  as  provided  in  §  4,  ch!  88,  acts  1870.  And  no  petit  jury  for  the  December  term ; 
bat  there  n)a3'  issue  a  special  venire  for  the  trial  of  any  case  wiiich  has  been  continued,  or  the 
tnal  of  issue  of  fact  in  any  suit  in  equity. 

Sec.  4456.  Recognizances  —  Commitments  —  Appeals.—  All  recog- 
nizances and  commitments  for  criminal  offences  shall  be  made  returnable  to 
the  said  district  court,  and  all  appeals  from  justices  of  the  peace,  except  from 
justices  in  the  city  of  St.  Paul,  shall  be  taken  to  said  district  court. 

1876,  spl.  Laws,  ch.  209,  g  6.  Section  7  of  this  act  provided  in  detail  that  everything  then 
pertaining  to  common  pleas  court  should  be  continued  and  disposed  of  by  the  district  court, 
lodji  3  that  all  common-pleas  process  be  returned  to  district  court,  aud^  9  that  judges  aud 
dtrk  of  common  pleas  cease  to  transact  any  busmess  as  such, 

SBa  4457.  Notice  of  trial  and  issue. —  Notices  of  trial  and  notes  of  issue 
in  civil  actions  in  the  district  court  of  the  second  judicial  district  shall  be 
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served  at  least  twelve  days  before  the  commenoement  of  the  general  terms  (rf 
said  coart  and  said  court  is  hereby  authorized  to  prescribe  the  contents  of 
notes  of  issue  and  form,  and  the  time  of  making  up  the  calendars  of  actions 
to  be  tried  at  general  or  special  terms  of  said  court. 

1889^  eh.  186 :  "  An  act  to  authorize  the  district  court  of  the  second  judicial  district  to  make 
rules  regulating  the  practice  therein,  and  to  fix  the  time  for  the  service  of  notices  of  trial  and 
filing  notes  of  issue  in  said  district."    Approved  April  28,  1889. 

Fourth  District. 

Sec:  4458.  Number  of  judges.—  There  shall  be  elected  in  the  fourth 
judicial  district  of  said  state  six  (6)  judges  of  the  district  court  of  said  dis- 
trict,  any  one  or  more  of  whom  shall  have  and  exercise  the  powers  of  the  said 
court  as  now  prescribed  by  law  relative  to  the  present  judges  of  said  court, 
except  as  otherwise  provided  by  this  act,  and  all  laws  now  in  force,  whether 
general  or  special,  as  to  the  qualifications,  election,  canvass  of  votes,  oath 
and  term  of  office,  and  commencement  of  such  term,  compensation,  jurisdic- 
tion, duties,  authority,  and  powers  of  the  present  judges  of  said  district  court 
shall  apply  to  all  the  judges  of  said  court,  and  their  successors  shall  be  elected, 
and  vacancies  in  their  offices  shall  be  filled  as  now  provided  in  relation  to  the 
present  judges  of  the  said  district  court.  Provided^  however,  that  the  pres- 
ent judges  of  the  said  district  court  shall  be  judges  of  the  said  court  for  the 
unexpired  terras  for  which  they  were  elected. 

1877,  ch.  103,  §  1 ;  1881.'  Ex.  S.  ch.  84,  S^  1  (November  19);  1887,  ch.  103,  §  1  (February  26); 
1889,  ch.  153,  §  1  (March  1).  Acts  1877,- ch.  103,  merged  common  pleas  into  district  court.  Acts 
1881  increased  number  of  judges  from  two  to  three.  Acts  1887  increased  the  number  to  four; 
and  acts  1889,  ch.  15'i,  increased  the  number  to  six.  Excepting  this  increase  this  section  is  the 
same  in  all  the  enactments. 

Sko.  4459.  Act  in  joint  session  —  Process The  said  judges,  or  a  ma- 
jority of  them,  ma3'  act  in  joint  session  for  the- trial  or  determination  of  any 
matter  before  the  court,  including  the  trial  of  jury  cases,  and,  when  so  act- 
ing, the  judge  senior  in  office,  or  it'  neither  be  senior  in  office,  the  judge  senior 
in  ago,  shall  preside,  and  the  decision  of  the  majority  shall  be  the  decision  of 
the  court.*  If,  however,  only  two  of  the  said  judges  are  so  acting,  and  there 
is  a  division  of  opinion,  the  opinion  of  the  presiding  judge  shall  prevaiL* 
Process  may  be  tested  in  the  name  of  either  one  of  the  said  judges. 

1877,  ch.  103,  S  2,  as  amended  18S1,  Ex.  S.  ch.  84,  §  3.  Amendment  inserted  **  or  a  major- 
ity of  them,"  '•  and  the  decision  of  the  majority,"  and  the  matter  between  *  *, 

Seo.  4460.  Divide  the  business. —  The  said  judges,  or  a  majority  of 
them,  may  divide  the  business  of  the  said  court  between  the  said  judges,  and 
may  otherwise  regulate  said  business  by  rules  or  otherwise;  and  each  of  the 
said  judges  may  separately  try  court  or  jury  cases  during  the  same  term,  or 
at  the  same  time. 

1877,  ch.  103,  §  3,  as  amended  1881,  Ex.  S.  ch.  84,  §  4.  Amendment  inserted  "  or  a  majority." 

Sko.  4461.  Terms  of  court. —  There  shall  be  three  general  terms  of  said 
court  for  the  transaction  of  both  civil  and  criminal  business,  and  said  terms 
shall  be  held  at  SHch  times  as  may  be  provided  by  law. 

1877.  ch.  103,  §  4. 

Sec.  4462.  Grand  and  petit  jurors.— Grand  and  petit  jurors  shall  be 
drawn  for  each  of  said  terms,  on  or  before  fifteen  days  prior  to  each  of  said 
terms,  and  venires  issued  therefor  and  served  as  now  provided  by  law;  but 
no  grand  or  petit  jurors  shall  hereafter  be  drawn  or  summoned  for  said  court 
of  common  pleas. 

1877.  ch.  103,  §  6. 

Sec.  4463.    Recognizances  — Commitments  — Appeals.— All  recog- 

nizances  and  commitments  for  criminal  offences  shall  be  made  returnable  to 
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the  said  district  oonrt,  and  all  appeals  from  justices  of  the  peace  shall  be  takea 
to  said  district  court 

1877,  oh.  108,  §  6.  Section  7  of  ibis  act  merged  the  common  pleas  court  into  the  district  court, 
and  that  all  matters  pertaining  thereto  be  proceeded  with  in  the  district  court.  Section  8 
provided  for  return  of  all  process  to  district  court.  Section  9  provided  that  judge  and  clerk  of 
common  pleas  *'  cease  to  transact  any  business  therein."  Section  10  abolished  common  pleas 
court  and  repealed  all  inconsistent  acts. 

Seventh  District. 

Sia4464w  Number  of  judges.— There  shall  be  elected  in  the  seventh 
judicial  district  two  judges  of  the  district  court  of  such  district;  either  one  of 
whom  shall  have  and  exercise  the  powers  of  the  court  as  now  prescribed  by 
law  relative  to  the  present  judge  of  said  court,  except  as  otherwise  provided 
by  this  act;  and  all  laws  now  in  force  whether  general  or  special,  as  to  the 
qualification,  election,  canvass  of  votes,  oaths  and  terms  of  office,  and  com- 
mencement of  such  term,  compensation,  jurisdiction,  duties,  authority,  and 
powers  of  the  present  judge  of  said  district  court  shall  apply  to  each  of  the 
judges  of  said  court,  and  their  successors  shall  be  elected,  and  vacancies  in 
their  offices  filled  as  now  provided  in  relation  to  said  judges  of  said  court; 
provided^  however^  that  the  present  judge  of  said  court  shall  be  judce  thereof 
for  the  unexpired  term  for  which  he  was  elected  and  qualified,  and  until  his 
successor  is  elected  and  qualified. 

1883,  ch.  141,  §  1 :  *'  An  act  to  create  the  office  and  to  prescribe  the  duties  of  an  additional 
judge  for  the  seventh  judicial  district.'*  Approved  February  26,  1885.  Acts  1881,  ch.  96,  em- 
powered judge  of  this  district  to  compel  attendance  of  witnesses  before  committee  of  investi* 
gation. 

Seo.  44G5.  Additional  judge. —  Upon  the  passage  and  approval  of  this 
act  the  goverii^or  of  this  state  shall  appoint  an  addit;ionai  judge  for  said  dis- 
trict court,  who  shall  hold  his  office  until  the  next  general  election,  and  until 
his  successor  is  elected  and  qualified. 

1885,  ch.  141,  g  4. 

Sec.  4466.  Act  in  joint  session  —  Process.—  The  said  judges  may  act 
Id  joint  session  for  the  trial  or  determination  of  any  matter  before  the  court, 
including  the  trial  of  jury  cases;  and  when  so  acting,  the  judge  senior  in  of- 
fice, or  if  neither  be  senior  in  office  the  senior  in  age  shall  preside;  if  there  is 
a  division  of  opinion  the  opinion  of  the  presiding  judge  shall  prevail.  Process 
may  be  tested  in  the  name  of  either  of  said  judges. 

18S5,  cb.  141.  §  2. 

Sec.  4467.  Division  of  business. —  The  business  of  said  court  may  be 
divided  between  said  judges,  and  otherwise  regulated  as  they  may  direct  by 
rule  or  otherwise,  and  each  of  said  judges  may  separately  try  court  or  jury 
cases  during  the  same  term  and  at  the  same  time. 

1885.  ch.  141,  §  8. 

Sec.  4468.  CJourt  at  Perham.— The  judges  of  the  district  court  are 
hereby  authorized  to  adjourn  each  and  ^very  general  term  of  said  court  held 
at  Fergus  Falls  in  said  county  of  Otter  Tail,  to  a  suitable  place  in  the  village 
of  Perham,  in  said  county,  for  the  trial  of  all  such  cases  as  are  pendmg  m 
aid  court,  either  for  the  convenience  of  the  parties  or  by  their  consent. 

Jury  panel. —  On  adjourning  any  term  of  said  court  to  meet  at  Perham 
at  a  future  day,  the  court  shall  direct  the  panel  of  jurors  drawn  for  said  term. 
Of  any  part  of  them,  to  be  and  appear  at  the  court  room  in  Perham  at  such 
day  and  hour  as  be  may  designate,  which  shall  bo  sufficient  notice  to  said 
jaron  to  attend. 

Jurors. —  Jurors  attending  said  adjourned  term  shall  receive  mileage 
bom  their  homes  to  said  village  of  Perham. 

155 


Digitized  by 


Google 


Secs.  4469-4471.]     district  oouets — powers  and  jurisdiction. 

Witnesses. —  Witnesses  suipmnaed  to  attend  such  adjourned  term  shall 
receive  mileage  from  their  places  of  residence  to  the  village  of  Perhara. 

Mileage. —  All  officers  serving  avhpmnaa  or  any  other  process  returnable 
at  said  adjourned  term  shall  receive  mileage  only  from  said  village  of  Per- 
ham,  instead  of  from  Fergus  Falls,  the  county  seat. 

Suitable  rooms. —  The  village  of  Perham  shall  provide  suitable  rooms 
for  the  holding  of  said  terms  of  court  in  said  village,  free  of  expense  to  the 
county  of  Otter  Tail. 

1887,  ch.  105:  "An  act  to  provide  that  adjourned  terms  of  the  district  court  of  Otter  Tail 
county  ujay  be  held  at  the  village  of  Perham  in  said  county."    Approved  March  8,  1887. 

Sec.  4469.  Court  at  Sauk  Centre.—  The  judges  of  the  district  court  are 
hereby  authorized  to  adjourn  each  and  every  general  term  of  said  court  held 
at  St.  Cli>ud,  in  said  county  of  Stearns,  to  a  suitable  place  in  the  village  of 
Sauk  Centre  in  said  county  for  the  trial  of  all  such  cases  as  are  pending  in 
said  court,  either  for  the  convenience  of  the  parties  or  by  their  consent. 

Jury  panel. —  On  adjourning  any  terra  of  said  court  to  meet  at  Sauk 
Centre  at  a  future  day,  the  court  shall  direct  the  panel  of  jurors  drawn  for 
said  term  or  any  part*^  of  them  to  be  and  appear  at  the  court  room  al  Sauk 
Centre  at  such  day  and  hour  as  he  may  designate,  which  shall  be  a  sutHcient 
notice  to  said  jurors  to  attend. 

Jurors. —  Jurors  attending  said  adjourned  term  shall  receive  mileage 
from  their  homes-to  said  village  of  Sauk  Centre. 

Witnesses. —  Witnesses  subpoenaed  to  attend  said  adjourned  term  shall 
receive  mileage  from  their  places  of  residence  to  the  village  of  Sauk  Cenire. 

Mileage. —  All  officers  serving  subpoenas  or  any  other  process  returnable 
at  said  adjourned  term  shall  receive  mileage  only  from  said  village  of  Sauk 
Centre  instead  of  from  St.  Cloud,  the  county  seat. 

Rooms.— The  village  of  Sauk  Centre  shall  provide  suitable  rooms  for  the 

holding  of  said  terms  of  court  in  said  village,  free  of  expense  to  the  county  of 

Stearns. 

1887,  cli.  118:  **An  act  to  provide  that  adjourned  terms  of  the  district  court  of  Stearns 
county  may  be  held  at  the  village  of  Sauk  Centre  in  said  county."    Approved  February  19. 

1887. 

Eleventh  District. 

Sec.  4470.  Number  of  judges.—  There  shall  be  elected  in  the  eleventh 
judicial  district  two  judges  of  the  district  court  of  such  district,  either  one  of 
which  shall  have  and  exercise  the  powers  of  the  court  as  now  prescribed  by 
law  relative  to  the  present  judge  of  said  court,  except  as  otherwise  provided 
by  this  act;  and  all  laws  now  in  force,  whether  general  or  special,  as  to  the 
qualilications,  elections,  canvass  of  votes,  oaths  and  terras  of  office  and  com- 
mencement of  such  term,  compensation,  jurisdiction,  duties,  authority  and 
powers  of  the  present  judge  of  said  district  court  shall  apply  to  each  of  the 
judges  of  said  court,  and  their  successors  shall  be  elected  and  vacancies  in 
their  offices  tilled  as  now  provided  in  relation  to  the  said  judge  of  said  court; 
provided,  however,  that  the  present  judge  of  said  court  shall  be  a  judge  of 
said  court  for  the  unexpired  term  for  which  he  was  elected  and  qualified,  and 
until  his  successor  is  elected  and  qualified. 

18S9,  ch.  151,  ^  I :  **  An  act  to  create  an  additional  judge  for  the  eleventh  judicial  district  of 
the  state  of  Minnesota."  Approved  April  13,  lo&9.  Same  as  18{<5,  ch.  14U,  g  1.  Approved 
February  17lh.      1893,  ch.  137. 

Sec.  44:71.  Continuance  in  office. —  The  judges  hereinbefore  mentioned 
shall  be  exclusive  of  the  Hon.  Ira  B.  Mills,  who  was  elected  second  judge  of 
the  eleventh  judicial  district,  but  who  was  assigned  to  perform  the  duties  of 
judge  of  the  fourteenth  judicial  district  by  the  act  of  legislature  creating  that 

district. 

18S6.  ch.  151,  g  4. 
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Sec.  4472.  Appointment. —  Upon  the  passage  and  approval  of  this  act, 
the  governor  shall  appoint  an  aoJitional  judge  for  said  district  court  for  the 
eleventh  judicial  district,  who  shall  hold  his  otBce  until  the  next  general  eleo- 
tioa  and  until  bis  successor  is  elected  and  qualified. 

1889.  ch.  151,  §  5. 

SEa  4473.  Act  in  joint  session  —  Process.— The  said  judges  may  act 
tn  joint  session  for  the  trial  or  determination  of  any  matter  before  the  court, 
includmg  the  trial  of  jury  cases,  and  when  so  acting,  the  judge  senior  in  office, 
or  if  neither  be  senior  in  office,  the  judge  senior  in  age  shall  preside;  if  there 
is  a  division  of  opinion,  the  opinion  of  the  presiding  judge  ^hall  prevaiL 
Process  may  be  tested  in  the  name  of  either  of  said  judges. 

1889,  ch.  151,  g  3.    Same  as  §  2,  ch.  140,  acts  1885. 

SEa  4474.  Division  of  business. —  The  business  of  said  court  may  be 
dirided  between  said  judges  and  otherwise  regulated  as  they  may  direct,  by 
rule  or  Qlherwise,  and  each  of  the  said  judges  may  separately  try  cpurt  or 
jury  cases  during  the  same  and  at  the  same  time. 

1889,  ch.  151,  §  3.    Same  as  §  3,  ch.  140,  acts  18b5. 

Sec  4475.  Vesting  certain  duties.—  All  powers,  authority  and  official 
trusts  heretofore  at  any  time  vested  in  the  town  council  of  the  town  of  Duluth, 
or  in  the  common  council  of  the  city  of  Duluth,  under  the  act  of  congress 
"for  the  relief  of  citizens  of  towns  upon  lands  of  the  United  States,  under  cer- 
tain circumstances,"  approved  May  twenty-third,  A.  D.  one  thousand  eight 
hundred  and  tifty-four,  and  by  or  under  legislation  of  this  state  passed  in 
imrsuance  or  aid  of  said  act  of  congress,  are  hereby  transferred  to  and  vested 
in  the  first  judge  of  the  district  court  for  the  eleventh  judicial  district. 

1889.  ch.  159:  ••  An  act  to  vest  in  the  first  judge  of  the  district  court  for  the  eleventh  judicial 
district  certain  powers,  authority  and  otliciai  trusts  lieretotore  vested  in  the  town  council  of 
tbe  town  of  Duluth,  and  in  the  common  council  of  the  city  of  Duluth."  Approved  April  24, 
ISbO. 


TITLE  2. 
JUDICIAL  DISTRICTS. 


SEa  4476.  Judicial  districts. —  The  state  is  divided  into  judicial  districts 
as  follows: 

First. —  The  counties  of  Goodhue,  Dakota,  "Washington,  Chisago,  Pine  and 
EanabcMS,  constitute  the  first  judicial  district. 

Second. — The  county  of  Ramsey  constitutes  the  second  judicial  district. 

Third. —  The  counties  of  Winona,  Olmsted  and  Wabasha  constitute  the  third 
jodicial  district. 

Fourth. —  the  counties  of  Hennepin,  Wright,  Anoka  and  Isanti,  constitute 
tile  fourth  judicial  district. 

Fifth. —  The  counties  of  Rice,  Steele,  Waseca  and  Dodge  constitute  the 
tfth  judicial  district. 

Sizth. —  The  counties  of  Blue  Earth,  Faribault,  Martin  and  Watonwan,  con- 
stitQte  the  sixth  judicial  district. 

Serenth. — The  counties  of  Stearns,  Sherburne,  Benton,  Morrison,  Douglas, 
Todd,  Mille  Lacs,  Otter  Tail  and  Pope,  constitute  the  seventh  judicial  district. 

Bgjilth. —  The  counties  of  LeSueur,  Scott,  Carver,  Sibley  and  McLeod  con- 
ttiUite  the  eighth  judicial  district. 

Mnth. —  The  counties  of  Renville,  Lyon,  Redwood,  Brown,  Nicollet,  Lin- 
ioia,  eonstitute  the  ninth  judicial  district. 
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Tenth. —  The  counties  of  Fillmore,  Freeborn,  Houston,  Mower,  constitate 
the  tenth  judicial  district. 

Eleventh. —  The  counties  of  Carlton,  St.  Louis,  constitute  the  eleventh 
judicial  district. 

Twelfth.— The  counties  of  Chippewa,  Kandiyohi,  Lac  qui  Parle,  Meeker, 
Swift,  Yellow  Medicine,  constitute  the  twelfth  judicial  district. 

Thirteenth. —  The  counties  of  Cottonwood,  Jackson,  Murray,  Kobles, 
Pipestone,  Bock,  constitute  the  thirteenth  judicial  district. 

Fourteenth. —  The  counties  of  Becker,  Clay,  Norman,  Polk,  Marshall, 
Eittson,  constitute  the  fourteenth  judicial  district.    See  1893,  ch.  138. 

Fifteenth. —  The  counties  of  Aitkin,  Itasca,  Crow  Wing,  Cass,  Wadena, 
Hubbard,  constitute  the  fifteenth  judicial  district. 

Sixteenth. —  The  counties  of  Stevens,  Grant,  Big  Stone,  Traverse,  Wilkin, 

constitute  the  sixteenth  judicial  district,    jsee  1893,  ch.  I4i, 

G.  S.  cb.  64,  title  2,  as  amended  1866,  chs.  19,  20;  1870.  cbs.  81,  84;  1873,  ch.  50;  1874,  ch.  90; 
1875.  ch.  79,  and  laws  cited  under  title  3. 


TITLE  8. 
GENERAL  TERMa 


Seo.  4477.  First  district. —  In  first  district:  The  general  terms  of  the 
district  court  of  the  first  judicial  district  of  this  state  shall  be  held  at  the  times 
following: 

In  the  county  of  Goodhue,  on  the  second  Wednesday  in  March  and  the  third 
Tuesday  in  Oc'tpber,  in  each  year. 

In  the  county  of  Dakota,  on  the  first  Tuesday  in  June  and  the  second  Tues- 
day in  December,  in  each  j'^ear. 

In  the  count}^  of  Washington,  on  the  first  Tuesday  in  May  and  the  third 
Tuesday  in  November,  in  each  year. 

In  the  county  of  Pine,  on  the  second  Tuesday  in  April  and  the  third  Tues- 
day in  September,  in  each  year. 

In  the  county  »f  Chisago,  on  the  first  Wednesday  in  October,  in  each  year. 

In  the  county  of  Kanabec,  on  the  first  Tuesday  in  September,  in  each  year. 

1889,  ch.  147,  approved  March  15th,  as  amended  1889,  ch.  138,  approved  April  24th.  Former 
laws:  G.  S.  ch.:tJ4,  §  26;  1808,  ch.  100;  1868,  ch.  102;  18b9,  ch.  53;  1889,  ch.  53;  1870,  ch.  81; 
1873,  ch.  7S;  1885,  ch.  135. 

Sec.  4478.  Second  district. —  There  shall  be  nine  general  terms  of  said 
court  in  each  year  for  the  transaction  of  such  business  as  shall  properly  come 
before  it,  and  said  terms  shall  commence  on  the  first  Monday  of  each  month 
in  the  year  except  July,  August  and  September. 

1889,  ch.  144,  ^  1.  Approved  February  l9th.  In  force  from  May  1,  1889.  Prior  laws:  G.  S. 
ch.  64,  g  26;  1867,  ch.  84,  g  8;  1870,  chs.  81  and  88;  1876,  Special  Laws,  ch.  209,  §  4;  1878,  ch.  66. 

Sec.  4479.  Third  district.—  In  the  county  of  Wabasha  on  the  third  Mon- 
day  of  Ma}'  and  the  second  Monday  of  November  of  each  year. 

In  the  county  of  Olmsted  on  the  first  Monday  of  June  and  the  first  Monday 
of  December  in  each  year. 

In  the  county  of  Winona  on  the  second  Monday  of  January,  the  first  Mon- 
day in  May  and  the  third  Monday  in  September  in  each  year;  provided  that 
no  grand  jury  shall  be  drawn  or  summoned  for  the  May  term  of  said  court, 
except  upon  the  direction  of  the  presiding  judge  of  the  district  court  of  said 
county.' 

1879,  ch.  60,  as  amended  1889,  ch.  137,  §  1.  Approved  April  28d.  In  force  from  Julj  1, 1889* 
Prior  laws:  G.  S.  ch.  64,  g  27;  1869,  cIl  54;  1873,  ch.  74;  1876,  ch.  63. 

158 


Digitized  by 


Google 


DISTBIGT  COURTS  —  GENBBAL  TBRM8.  [Se08.  44S0-4483. 

Ssa  4480.  Fourth  district.— In  fourth  district:  That  general  terms  of 
the  district  court  in  the  fourth  judicial  district  shall  be  held  each  year  as 
follows: 

In  the  county  of  Anoka,  on  the  first  Monday  in  February  and  the  second 
Monday  in  September.    Am.  i893,  eh.  131  « 

In  the  county  of  Hennepin  on  the  lirst  Tuesday  in  April,  the  second  Tues- 
day in  September,  and  the  first  Tuesday  in  December. 

In  the  county  of  Isanti,  on  the  fourth  Monday  in  September. 

In  the  county  of  Wright,  on  the  first  Mond&y  of  June  and  the  first  Monday 
of  December. 

ISSl,  ch.  66,  as  amended  1885,  ch.  182;  1885,  ch.  134;  1889,  ch.  157.  Prior  lawsiG  S.  ch.  64, 
§28;  1857,  cb.  104:  1867,  ch.  105;  1870,  ch.  85;  1870,  Spl.  Laws,  chs.  153,  154;  1871,  ch.  78; 
ItfTS,  ch.  75;  1874,  ch.  94. 

Sec.  4481.  Fifth  district. —  The  general  terms  of  the  district  court  in  the 
fifth  judicial  district  shall  be  held  annually,  at  the  times  and  places  following, 
to  wit: 

In  the  county  of  Dodge,  on  the  first  Monday  in  March,  and  first  Tuesday  in 
October.    Am.  189«.  ch.  185. 

In  the  county  of  iiice,  on  the  first  Tuesday  in  May,  and  the  second  Tuesday 
ifter  the  first  Monday  in  November. 

In  the  county  of  Steele,  on  the  first  Tuesday  in  June,  and  first  Tuesday  in 
December. 

In  the  county  of  Waseca,  on  the  third  Tuesday  in  March,  and  the  third 
Taesday  in  October,  in  each  year. 

1578,  ch.  77,  as  amended  1874.  ch.  97.  Prior  laws:  G.  S.  ch.  64,  §  29;  1807,  ch.  107;  1868,  ch. 
101:  1»71,  ch*  17;  1871,  ch.  76;  1872,  ch.  46. 

Sua  4482.  Sixth  district — In  the  county  of  Blue  Earth,  on  the  third 
TDesday  of  May,  and  the  first  Tuesday  of  December. 

In  the  county  of  Faribault,  on  the  iirst  Tuesday  in  June,  and  the  first  Tues- 
day in  January. 

There  shall  hereafter  be  two  terms  of  the  district  court  in  and  forthe  count}' 
of  Martin,  one  of  which  shall  be  held  on  the  third  Tuesday  of  June  and  the 
other  on  the  second  Wednesday  of  November  in  each  and  every  year;  and  no 
grand  jury  shall  be  summoned  for  the  June  term  aforesaid,  unless  the  judge 
of  said  court  shall  make  and  file  with  the  clerk  thereof  at  least  fifteen  days 
brfore  such  terra  an  order  directing  the  summoning  of  such  grand  jury. 

There  shall  hereafter  be  two  terms  of  the  district  court  in  said  county  of 
Watonwan  in  each  year.  One  of  said  terms  shall  be  held  on  the  first  Tues- 
day in  Jklay,  and  the  other  term  on  the  first  Tuesday'  in  October  of  each  and 
e?ery  year,  but  no  grand  jury  shall  be  summoned  for  the  May  term  in  said 
ooanty  unless  the  judge  of  the  said  sixth  district  shall  make  and  file  with  the 
clerk  of  the  court  of  said  Watonwan  county  at  least  twenty  days  before  such 
term,  an  order  directing  the  summoning  of  such  grand  jury^ 

1868.  ch.  99,  as  amended  1870,  ch.  83;  1887,  ch.  Ill;  1889.  ch.  148.  Prior  laws:  1867,  ch.  Ill; 
1970,  ch.  86;  1871,  ch.  81;  1878,  chs.  84,  85;  1874,  ch.  91;  1875,  chs.  75,  76;  1879,  chs.  57,  58; 
WSl.  chs.  65,  69;  1881,  Ex.  S.  ch.  19;  1883,  ch.  22;  1880,  ch.  127;  1887,  ch.  107. 

Sec.  44S3.  Seventh  district. —  General  terms  of  the  district  court  in  and 
for  the  seventh  judicial  district  shall  be  held  in  the  several  counties  compris- 
ing said  district  annually,  as  follows: 

In  the  county  of  Benton  on  the  third  Monday  of  January. 

In  the  county  of  Mille  Lacs  on  the  first  Monday  of  September,  provided^ 
that  the  jury,  both  grand  and  petit  required  to  appear  at  any  term  of  such 
court  shall  be  summoned  to  appear  on  the  second  day  of  such  term. 

In  the  county  of  Morrison  on  the  Brst  Monday  of  March  and  third  Monday 
of  September. 

In  the  county  of  Douglas  on  the  first  Monday  of  May  in  the  year  one  thou- 
•nd  eight  hundred  and  eighty-nine,  and  thereafter  on  the  third  Monday  of 
Ivoii  and  first  Monday  of  October. 
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In  tlie  county  of  Pope  on  the  first  Monday  of  April  and  second  Monday  of 
October;  provided^  no  grand  jury  shall  be  sammoned  for  the  April  term  in 
said  Pope  county,  unless  the  judge  of  said  court  shall  make  arid  MIe  with  the 
clerk  of  the  court  for  said  Pope  county,  at  least  fifteen  days  before  such  term, 
an  order  directing  the  summoning  of  such  grand  jury  \  provided,  further,  that 
if  it  shall  be  made  to  appear  to  the  judge  of  said  court  that  there  are  no  mat- 
ters or  cases  to  be  tried  by  a  petit  jury  at  the  April  term  of  said  court,  the 
judge  may,  in  his  discretion,  by  order,  direct  that  no  petit  jury  be  summoned 
for  such  term;  and  provided  furttker,  that  the  jury,  both  grand  and  petit,  re- 
quired to  appear  at  any  term  of  said  court  m  Pope  county,  shall  be  sum- 
moned to  appear  on  the  second  day  of  such  term. 

In  the  county  of  Sherburne  on  the  fourth  Monday  of  March. 

In  the  county  of  Todd  on  the  third  Monday  of  October  in  the  year  one 
thousand  eight  hundred  and  eighty-nine,  and  thereafter  on  the  first  Monday 
of  May,  and  third  Monday  of  October  in  each  year;  provided,  that  no  grand 
jury  siiall  be  summoned  for  said  May  term  in  said  Todd  county,  unless  the 
judge  of  said  court  shall  make  and  file  with  the  clerk  of  said  court  for  said 
Todd  county,  at  least  fifteen  days  before  such  term,  an  order  directing  the 
summoning  of  such  grand  jury;  provided,  further,  that  if  it  shall  be  made  to 
appear  to  the  judge  of  said  court  that  there  are  no  matters  or  cases  to  be 
tried  by  a  petit  jury  at  the  May  term  of  said  court,  the  judge  may,  in  bis 
discretion,  by  order,  direct  that  no  petit  jury  be  summoned  for  such  term; 
and  provided  further,  that  the  jury,  both  grand  and  petit,  required  to  appear 
at  any  term  of  said  court  in  said  Todd  county,  shall  be  summoned  to  appear 
on  the  second  day  of  such  term. 

In  the  county  of  Otter  Tail  on  the  second  Monday  of  May  and  the  second 
Monday  of  November. 

In  the  county  of  Stearns  on  the  fourth  Monday  of  May  and  the  first  Mon- 
day of  December. 

That  the  judge  of  said  court  rtiay,  in  his  discretion,  by  order,  direct  that  any 
grand  or.  ptjtit  jury,  or  botn,  required  to  appear  at  any  of  the  terms  of  the 
court  aforesaid,  be  summoned  to  appear  on  any  day  of  such  term  after  the 
first  day  thereof  instead  of  such  first  day. 

All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed, 
except  that  this  act  shall  not  be  construed  as  repealing  chapters*  one  hundred 
and  five  and  one  hundred  and  twelve  of  the  general  laws  of  one  thousand 
eight  hundred  and  eighty-seven,  providing  for  the  holding  of  adjourned 
terms  in  the  counties  of  Otter  Tail  and  Stearns. 

Ib89,  cb.  189:  *'  An  act  to  fix  the  times  for  holding  the  general  terms  of  the  district  court 
for  the  seventh  judicial  district."  Approved  March  28th.  In  force  from  April  10.  1889. 
iSecs.  4468,  44U9,  ante.  Prior  laws:  G.  S.  ch.  64,  §  31;  1865,  ch.  74;  1868.  ch.  103;  1871,  eh.  74; 
1872,  ch.  47;  1878,  ci).  78;  1874,  ch.  96;  1875,  ch.  74;  1876.  ch.  65;  1878,  ch.  27;  1878.  ch.  64; 
1831,  Ex.  y.  ch.  31;  1883,  ch.  55;  1885,  ch.  68;  1885,  ch.  138.     Am.  1891.  ch.  133. 

Sec.  4484.  Eighth  district. —  General  terms  of  the  district  court  shall  be 
held  in  the  several  counties  comprising  the  eighth  judicial  district,  as  follows: 

In  the  count}^  of  Carver,  on  the  second  Monday  of  March  and  the  second 
Monday  of  September  in  each  year.    Am.  1891,  ch.  185. 

In  the  county  of  Le  Sueur,  on  the  fourth  Monday  of  April  and  the  third 
Monday  of  October  in  each  year. 

In  the  county  of  McLeod,  on  the  second  Monday  of  May  and  the  second 
Monday  of  November  in  each  year. 

In  the  county  of  Sibley,  on  the  fourth  Monday  of  May  and  the  fourth  Mon- 
day of  November  in  each  year. 

In  the  county  of  Scott,  on  the  second  Monday  of  June  and  the  second  Mon- 
day of  December  in  each  year. 

1885,  ch.  130,  as  amended  1889,  ch.  149.  Prior  laws:  1871,  ch.  75;  1873,  ch.  49;  1875,  ch.  T7; 
1878,  ch.  60;  1881,  ch.  83.      An  .  1893,  ch.  136. 

Skc.  4485.  Ninth  district. —  That  the  general  terms  of  the  district  court 
in  and  for  the  ninth  judicial  district  shall  be  held  at  the  times  and  in  the  sev- 
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eral  counties  comprising  said  district,  annually,  as  follows:  In  the  county  of 
Kenville  on  the  second  Tuesday  of  April  and  the  second  Tuesday  of  October. 

In  the  county  of  Lyon  on  the  fourth  Tuesday  of  April  and  the  fourth  Tues- 
day of  October. 

in  the  county  of  Eedwood  on  the  second  Tuesday  of  May  and  the  second 
Tuesday  of  November. 

In  the  county  of  Brown  on  the  fourth  Tuesday  of  May  and  the  fourth  Tues- 
day of  November. 

In  the  county  of  Nicollet  on  the  second  Tuesday  of  June  and  the  second 
Tuesday  of  December. 

In  the  county  of  Lincoln  on  the  first  Tuesday  after  the  fourth  day  of  July. 

18S7,  ch.  108:  *'  An  act  prescribing  the  time  of  holding^  the  general  terras  of  district  court  ia 
the  ninth  judicial  district."  Approved  January  29,  1887.  Prior  laws:  1885,  cb.  131 ;  18S3.  chs. 
84.  27:  1881,  Ex.  S.  ch.  20;  1881.  chs.  98,  89,  87;  1879,  clis.  61,  59;  1878  chs.  ftl,  63;  1876,  ch. 
€3;  1873,  ch.  79.      Am.  1891,  ch  186. 

Sec.  4486.  Tenth  district.—  The  general  term  of  the  district  court  of  the 
tenth^judicial  district  of  the  state,  shall  be  held  annually  at  the  times  apd 
places,  to-wit: 

In  the  county  of  Mower,  on  the  third  Tuesday  in  March  and  the  third 
Tuesday  in  September. 

In  the  county  of  Fillmore,  on  the  first  Tuesday  in  June  and  the  second  Tues- 
day in  November. 

In  the  county  of  Houston,  on  the  first  Tuesday  in  May  and  the  third  Tues- 
day in  October. 

The  general  terms  of  the  district  court  in  and  for  the  county  of  Freeborn, 
in  the  tenth  judicial  district,  shall  be  held  on  the  first  Tuesday  in  December 
and  on  the  third  Tuesday  in  May  in  each  and  every  year;  provided^  that  in 
case  the  business  at  said  ^ay  term  shall  not  be  completed  ^or  any  cause  prior 
to  boldmg  any  other  term  of  court  in  said  district  said  May  term  shall  be  ad- 
journed to  the  second  Monday  in  July  following,  for  the  transaction  of  such 
uofinished  business. 

That  the  judge  of  said  court  may  and  he  is  empowered  to  adjourn  any  terra 
of  said  court  from  time  to  time  during  any  terra  thereof,  and  to  order  and  to 
hold  special  terms  of  said  court  in  said  county  for  the  trial  and  determination 
of  both  civil  and  criminal  business  and  causes,  or  either,  and  said  judge  may 
direct  grand  and  petit  jurors  to  bo  drawn  and  summoned  for  any  adjourned 
or  special  term  of  said  court  in  the  manner  prescribed  by  law,  and  he  may 
and  is  empowered  to  order  and  direct  the  issuing  of  special  venires  and  the 
sammoniDgof  petit  jurors  at  any  time  for  the  trial  of  civil  or  criminal  actions 
and  causes  at  any  special  or  adjourned  term  of  said  court;  provided^  that  notice 
of  the  timepf  holding  any  such  special  term  shall  be  given  at  least  twenty 
days  previous  to  the  holding  thereof,  by  publishing  such  notice  in  a  newspaper 
printed  and  published  in  said  county;  but  said  judge  is  authorized  anci  em- 
powered, by  an  order  made  by  him  at  any  general  term  of  said  court,  to  ap- 
point and  fix  the  time  of  holding  any  special  term  herein  provided  without 
such  printed  notice  being  given. 

1873,  dh.  80,  as  amended  1876,  ch.  61;  1881,  ch.  98;  1885.  ch.  136;  1889,  ch.  135. 

Sec.  4487.  Eleventh  district.—  The  general  terms  of  the  district  court 
in  and  for  the  eleventh  judicial  district  of  this  state  shall  be  held  as  follows: 

In  the  county  of  Carlton  on  the  second  Monday  of  April  and  the  fourth 
Monday  In  October  in  each  year. 

In  the  county  of  St.  Louis  on  the  first  Monday  after  the  first  day  of  Jan- 
uary, the  last  Monday  m  April  and  the  first  Monday  in  September  in  each 
year. 

1887,  ch.  109:  "An  act  fixing  the  time  for  holding  the  general  terms  of  the  district  court  in 
ttedeTenth  judicial  district/'  Approved  March  a,  l«a7.  Prior  laws:  1687,  clis.  28,  9;i:  1885, 
Cfc.138;  188-i,  ch.  20;  1881,  Ex.  a  ch.  8J;  1881.  chs.  82,  00,  131;  1877,  ch.  65;  1876,  ch.  60; 
W5,  ch.  7a     Am.  If 01,  ch.  187. 
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Seo.  4488.  Twelfth  district. —  The  general  terms  of  the  district  court 
shall  hereafter  be  held  in  the  several  counties,  comprising  the  twelfth,  judicial 
district  as  follows: 

In  the  county  of  Chippewa,  on  the  fourth  Tuesday  of  March  and  the  third 
Tuesday  of  October  of  each  year. 

In  the  county  of  Kandiyohi,  on  the  first  Tuesday  of  June  and  the  second 
Tuesday  of  December  of  each  year. 

In  the  county  of  Lac  Qui  Parle  on  the  first  Tuesday  of  May  and  the  fourth 
Tuesday  of  September  of  each  year. 

In  the  county  of  Meeker,  on  the  fourth  Tuesday  of  May  and  the  fourth 
Tuesday  of  November  of  each  year. 

In  the  county  of  Swift,  on  the  third  Tuesday  of  March  and  the  third  Tues- 
day of  September  of  each  year* 

In  the  county  of  Yellow  Medicine  on  the  Tuesday  next  following  the  fourth 
Tpesday  of  March  and  on  the  fourth  Tuesday  of  October  of  each  year. 

The  court  may  by  order  dispense  with  the  trial  jury  at  one  of  the  terms 
in  each  year  in  the  county  of  Lac  Qui  Parle,  whenever  in  its  judgment  the 
iLuiount  of  business  is  such  in  this  county  as  to  render  it  inexpedient  to  call 
such  jury;  such  order  if  made  shall  be  so  made  thirty  days  or  more  before 
such  term  and  no  venire  for  such  jury  shall  be  issued'  more  than  thirty  days 
prior  to  any  term,  but  nothing  herein  shall  be  so  construed  as  to  prevent  the 
issuance  of  a  special  venire  for  a  trial  jurors  as  now  provided  by  law  and  the 
said  court  may  issue  such  special  venire  in  case  of  emergency  or  necessity, 
even  after  such  order  has  been  made. 

18S9,  ch.  140:  **  An  act  prescribing  the  time  for  holding  the  general  terms  of  the  district 
court  in  the  several  counties  of  the  twelfth  judicial  district."  Approved  January  28,  1689. 
Prior  laws:  1887,  ch.  lOl:  ;1883,  ch.  83;  1881,  ch.  88;  1878,  cha.  62,  65;  1877,  ch.  66;  1876,  ch. 
69;  1875,  ch.  80.     Am.  1891,  ch.  U\ 

Sec.  4489.  Thirteenth  district.—  That  the  counties  of  Jackson,  Kobles, 
Rock,  Pipe  Stone,  Murray,  and  Cottonwood  be  and  the  same  are  herebjr  de- 
tached from  the  sixth  judicial  district,  and  are  hereby  created  into  a  judicial 
district,  to  be  known  and  designated  the  thirteenth  judicial  district  of  Minne- 
sota. 

The  terms  of  courts  in  said  district  to  be  held  as  follows: 

In  Cottonwood  county,  the  third  Tuesday  in  June  and  November  of  each 
year. 

In  Jackson  county,  the  first  Tuesday  of  June  and  December  of  each  year. 

In  Murray  county,  the  third  Tuesday  in  April  and  October  of  each  j'ear. 

In  Nobles  county,  the  first  Tuesday  m  March  and  November  of  each  year. 

In  Pipe  Stone  county,  the  third  Tuesday  in  May  and  December  of  each 
year. 

In  Rock  county,  the  third  Tuesday  in  March  and  September  of  each  year. 

A  district  judge  shall  be  elected  therefor  at  the  next  general  election,  and 
the  governor  is  hereby  authorized  to  appoint  a  district  judge  for  said  district, 
to  serve  until  his  successor  be  elected. 

1885,  ch.  139,  as  amended  1887,  ch.  113:  **An  act  for  the  estahlishment  of  a  new  judicial 
district  to  be  known  as  the  thirteenth  judicial  district,  and  to  fix  dates  for  holding  court 
therein."    Approved  March  4,  1885. 

Seo.  4490.  Fourteenth  district.—  That  the  counties  of  Becker,  Clay, 
Norman,  Polk,  Marshall,  Kittson  and  Beltrami  be  and  the  same  are  hereby 
constituted  the  fourteenth  judicial  district  of  the  state  of  Minnesota. 

In  the  county  of  Becker  on  the  fourth  Monday  in  January  and  the  first  Moa- 
day  after  the  fourth  day  of  July  in  each  year. 

In  the  county  of  Clay  on  the  first  Tuesday  after  the  first  day  of  January 
and  the  third  Monday  in  June  in  each  year. 

In  the  county  of  Kittson  on  the  fourth  Monday  of  March  in  each  year. 

In  the  county  of  Norman  on  the  first  Monday  of  May  and  the  first  Wednes- 
day after  the  first  Monday  of  November  in  each  year.     Am.  1891,  ch.  i4i. 
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In  the  county  of  Marshall  on  the  third  Monday  of  May  and  the  third  Mon- 
day of  November  in  each  year. 

In  the  county  of  Polk  on  the  first  Monday  after  the  twenty-ninth  day  of 
May  and  the  first  Monday  of  December  in  each  year. 

That  the  second  judge  of  the  eleventh  judicial  district  shall  perform  all  the 
duties  of  and  bestjMed  "judge  of  the  fourteenth  judicial  district"  during  the 
unexpired  term  for  which  he  was  elected  and  qualified,  and  there  shall  not  be 
any  appointraewt  or  election  of  judge  in  said  fourteenth  judicial  district  for 
any  term  to  commence  before  the  expiration  of  the  term  of  the  present  second 
judge  of  the  eleventh  judicial  district. 

1^7,  ch.  100:  **  An  act  to  create  the  fourteenth  and  fifteenth  judicial  districts  and  provide 
lodges  therefor,"  approved  March  8th,  which  did  not  change  the  time  for  holding  court; 
hence  time  is  provided  by  acts  1887,  ch.  109,  which  repealed  prior  laws  of  1881,  ch.  83;  1885, 
ch.  138,  and  a  priori  acts  1887,  ch.  92,  which  changed  terms  in  Kittson  county. 

Sec.  4491.  Ptfteenth  district.—  That  the  counties  of  Aitkin,  Crow  Wing, 
Cass,  Itasca,  Wadena  and  Hubbard  be  and  the  same  are  hereby  constituted 
the  fifteenth  judicial  district  of  the  state  of  Minnesota. 

In  the  county  of  Aitkin  on  the  second  Monday  in  October  in  each  year. 

In  the  county  of  Crow  Wing  on  the  third  Monday  of  March  and  the  third 
Monday  of  September  in  each  year:  provided,  the  judge  of  said  court  may  by 
order  made  and  tiled  with  the  clerk  of  said  court  at  least  forty  days  prior  to 
the  fourth  Monday  in  March  in  each  year  convene  said  court  in  gener^jl  term 
on  the  fourth  Monday  in  March  of  each  year. 

In  the  county  of  Wadena  on  the  first  Monday  in  June  and  the  first  Monday 
in  December  in  each  year. 

Am.  1891,  ch.  14a 

That  the  general  term  of  the  district  court  in  the  county  of  Hubbard  in  the 
fifteenth  judicial  district,  shall  be  held  in  each  year  on  the  third  Monday  of  June. 

Am.  1891,  ch.  140. 

A  district  judge  shall  be  elected  for  ^aid  fifteenth  judicial  district  at  the 
next  general  election,  and  the  governor  is  hereby  authorized  to  appoint  a 
judge  to  fill  the  vacancy  in  said  district,  until  such  election  and  the  qualifica- 
tion of  such  elected  judge  according  to  law. 

1887,  ch.  100 :  "  An  act  to  create  the  fourteenth  and  fifteenth  judicial  districts  and  provide 

idpes  therefor,"  approved   March  8, 1887,  which  did  not  provide  for  time  of  holding  court 

Acta  1887,  ch.  109;  1887.  ch.  28;  1889,  ch.  141 ;  and  1889,  ch.  145,  provide  for  holding  courts  as 


judpes  therefor,"  approved   March  8, 1887,  which  did  not  provide  for  time  of  holding  court 

Actal887,ch.  109;  1887.  ("    '  ""     "  "         "     '    ""  

above.    See  1893,  ch.  139. 

SBa  4492.  Sixteenth  district.—  That  the  counties  of  Big  Stone,  Stevens, 
Traverse  and  Wilkin  be,  and  the  same  are  hereby  detached  from  the  twelfth 
judicial  district,  and  that  the  county  of  Grant  be  and  the  same  is  hereby  de- 
tached from  the  seventh  judicial  district,  and  are  hereby  created  into  a  judi- 
cial district,  to  be  known  as  the  sixteenth  judicial  district  of  Minnesota. 

A  district  judge  shall  be  elected  therefor  at  the  next  general  election,  and 
the  governor  is  hereby  authorized  to  appoint  a  district  judge  for  said  district 
lo  serve  until  the  next  general  election. 

The  general  terms  of  the  district  court  in  the  sixteenth  judicial  district, 
Minnesota,  shall  be  held  as  follows; 

In  the  county  of  Stevens  on  the  third  Tuesday  of  May  and  the  first  Tues- 
day of  November.    Am.  1891,  ch.  j4j. 
in  the  county  of  Grant,  on  th ;  fourth  Tuesday  of  May  in  each  year. 
In  the  county  of  Big  Stone  on  the  second  Tuesday  of  May  and  the  first 
Tuesday  of  October  in  each  year. 

In  the  county  of  Travei'se,  on  the  second  Tuesday  of  June  and  the  third 
Tuesday  of  ^'ovemoer  m  each  year. 

In  the  county  of  Wilkin,  on  "the  third  Tuesday  of  June  and  the  first  Tues- 
day of  December  in  each  year,  provided,  that  no  grand  or  petit  juries  shall  be 
wmmoned  for  the  third  Tuesday  of  June  term,  unless  the  judge  of  said  court 
•Wldeem  it  necessary,  in  which  case  he  can  do  so  as  now  provided  by  law. 
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The  jud^re  of  said  court  shall  have  power  to  dispense  with  the  calling  of 
either  grand  or  petit  juries  one  term  a  year  in  any  of  said  counties  in  which 
the  two  lerms  a  year  are  provided  by  this  act,  if  deemed  advisable,  by  filing 
a  notice  to  that  effect  with  the  clerk  of  the  district  court  in  such  county  at 
least  six  weeks  before  the  time  when  such  term  is  to  be  held. 

18S7,  ch.  106,  as  amended  1889,  ch.  146:  "An  act  for  the  establishment  of  a  new  judicial 
district  court  to  be  known  as  the  sixteenth  iudicial  district,  and  to  tix  dates  for  holding 
court  therein,'*    Approved  March  8,  1887.     Am.  1893,  ch.  14?. 


TITLE  4. 
COUNTIES  ATTACHED  TO  OTHERS  FOR  JUDICIAL  PURPOSES. 

Sec.  4493.  Counties  attached. —  For  judicial  purposes,  to  enforce  civil 
rights  and  criminal  justice,  the  county  of  Beltrami  is  attached  to  the  county 
ot  Becker;  the  counties  of  Cass  and  Itasca  are  attached  to  the  county  of  Crow 
Wing;  the  counties  of  Cook  and  Lake  are  attached  to  the  county  of  St.  Louis. 
Andfor  such  purposes,  all  the  officers  of  the  counties  of  Becker,  Crow  Wing 
and  St.  Louis,  necessary  to  effect  the  same,  shall  have  and  exercise  full  jnris- 
dictiop,  power  and  authority  over,  and  act  in  and  for,  the  counties  respectively 
attached  to  said  counties  as  aforesaid,  as  fully  as  if  they  were  part  of  the  same: 
provided,  that  in  all  cases  where  there  are  officers  in  and  for  any  county 
which  now  is  or  hereafter  may  be  attached  to  any  other  for  judicial  purposes, 
such  officers  shall  have  and  exercise  full  power  and  authority  over,  and  act  in, 
such  county  so  attached;  and  when  any  writ  or  process  is  to  be  served  or  exe- 
cuted in  any  county  so  attached,  it  may  be  issued  to  such  county. 

a  S.  ch.  64,  g  83,  as  amended  1873,  ch.  81;  1871,  Spl.  L.  ch.  75;  1874.  ch.  100.  §  11;  1876. 
Spl,  L.  ch.  208.  Former  laws:  1868,  ch.  104#  1870.  ch.  94;  1871,  chs.  79,  84:  1874.  chs.  91,  92, 
93;  1873,  chs.  81,  85;  1876.  ch.  83;  1868,  ch.  109;  1875,  ch.  71;  1871,  ch.  96;  1874,  ch.  100;  1876, 
ch.  117;  1873.  ch.  89;  1876,  ch.  86;  1867,  chs.  113,  113;  1879,  chs.  19,  57;  1881,  ch.  131;  1881. 
chs.  82,  90;  1881,  chs.  84,  85,  86;  1881,  Ex.  S.  ch.  87;  1883,  ch.  82;  1885,  ch.  142.  16  M.  518. 

Sec.  4404.    Title  of  court  where  counties  are  attached In  all  cases 

where  one  or  more  counties  are  attached  to  another  for  judicial  purposes,  the 
title  of  the  district  court  for  such  counties  shall  hereafter  be:  The  State  of 

Minnesota,  District  Court  for  such  judicial  districts,  Counties  of and 

(naming  all  the  counties  for  which  a  common  place  for  holding  terms  of  the 
district  court  are  by  law  provided);  and  the  clerk  of  the  district  court,  sheriff 
and  county  attorney  of  the  county  in  which  such  court  is  held,  shall  perform 
the  duties  in  said  court  that  would  have  devolved  upon  them  respectively,  had 
it  been  a  court  held  exclusively  for  such  county. 

18G7,  ch.  112,  §  1.     16  M.  283;  17  M.  76;  18  M.  90. 

Sec.  4495.    Jurors  in  counties  attached On  the  first  Monday  of 

April,  A.  D.  eighteen  hundred  and  sixty-seven,  and  in  January  of  each  year 
thereafter,  the  board  of  county  commissioners  of  each  of  the  several  counties 
of  this  state  which  are  now  by  law  attached  to  another  county  for  judicial 
purposes,  shall  meet  and  select  persons  properly  qualified  for'grand  jurors 
and  petit  jurors;  and  the  number  of  such  persons  so  selected  in  each  county, 
and  all  proceedings  in  the  selection  of  the  same,  and  in  the  making,  signing, 
attesting  and  delivering  of  the  lists  thereof,  and  in  the  drawing  and  summon- 
ing of  grand  and  petit  jurors  for  each  term  of  the  district  court  for  such  coun- 
ties, shall  conform  to  the  regulations  now  provided  by  law,  except  that  the 
lists  of  persons  suitable  for  grand  and  petit  jurors  selected  in  each  county 
shall  be  delivered  to  the  clerk  of  the  district  court  of  the  county  in  which 
such  court  is  held,  and  that  the  grand  jurors  shall  be  drawn  by  the  said  clerk 
from  all  the  names  returned  by  the  several  counties  collective!}''  as  those  of 
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persons  suitable  for  grand  jurors,  and  that  the  petit  jurors  shall  in  like  man- 
ner be  drawn  from  the  names  of  those  in  like  manner  returned  as  those  of 
persons  suitable  for  petit  jurors;  and  except,  also,  that  the  sheriflf  of  the 
county  in  which  such  court  is  held,  or  his  deputy,  shall  officiate  in  the  sum- 
moning of  the  jurors  so  drawn,  in  the  same  manner  that  he  would  be  re- 
quired to  do,  provided  said  court  was  held  exclusively  for  his  own  county: 
providfd^  that  in  case  any  counties  included  within  the  provisions  of  section 
one  of  this  act  have  no  board  of  county  commissioners,  the  board  of  county 
commissioners  of  the  county  in  which  such  court  is  held  shall  select  suitable 
persons  from  such  counties  for  grand  and  petit  jurors,  and  the  same  shall  be 
selected,  and  lists  of  them  made,  signed,  attested  and  delivered,  as  provided 
above. 

1S67,  ch.  112.  §3. 

Sec.  4496.  Pending  proceedings  not  affected — No  action  or  proceed- 
ing,  civil  or  criminal,  now  pending  or  undetermined  in  any  court  the  title  of 
which  is  changed  by  the  provisions  of  this  act,  shall  be  deemed  to  be  atfected 
o*  impaired  in  any  manner  by  such  change;  but  all  subsequent  proceedings 
inerem  shall  be  conducted  and  carried  on  in  said  court  in  the  same  manner  as 
if  such  action  or  proceeding  had  been  commenced  in  said  court  after  the  title 
thereof  was  changed;  and  such  court  shall  also  have  the  same  civil  and  crim- 
inal jurisdiction  over  all  the  counties  for  which  it  is  held  that  it  would  have 
bad,  provided  its  title  had  not  been  changed. 

1867,  ch.  112,  §  8. 

Ssa  4497.  Charge  of  place  of  holding  court.—  The  judge  of  any 
district  court,  the  title  of  which  is  changed  by  the  provisions  of  section  one 
of  this  act,  may,  whenever  he  shall  consider  it  to  be  in  furtherance  of  justice, 
or  for  the  public  convenience,  order  that  the  place  for  holding  such  court  may 
be  changed  from  the  county  now  designated  by  law  as  the  one  m  which  such 
coort  shall  be  holden,  to  one  of  the  other  counties  embraced  in  the  title  of 
such  court;  and  in  such  case  all  the  papers,  records,  books  and  other  property 
appertaining  to  the  said  court,  shall  be  delivered  to  the  clerk  of  the  district  court 
of  the  county  in  which,  by  the  terms  of  the  said  order,  the  said  court  is  thereafter 
to  be  holden,  upon  the  demand  of  the  said  clerk ;  and  all  general  and  special  terms 
of  said  court  shall  thereafter  be  holden  in  the  county  designated  in  the  said 
order  for  the  holding  of  tde  same;  and  the  jurisdiction  of  the  court  in  any 
action  or  proceeding  pending  at  the  time  of  the  making  of  said  order,  or  over 
any  crime,  misdemeanor,  or  offence  committed  either  before  or  after  the 
making  of  such  order,  shall  not  in  any  way  be  affected  thereby :  provided^ 
that  the  said  judge  may,  at  any  time  when  he  shall  deem  it  expedient,  again 
in  like  manner  change  the  county  in  which  said  court  shall  be  holden. 

1867,  ch.  112,  §  4. 

SEa  4498.  Vacancy  in  oflSloe  of  clerk.—  In  case  there  is  no  clerk  of  the 
district  court  in  the  county  to  which  the  holding  of  the  court  is  changed,  as 
provided  for  in  the  preceding  section,  there  shall  be  deemed  to  be  an  original 
vacancy  in  the  office  of  the  clerk  of  the  district  court  for  such  county,  which 
vacancy  shall  be  iilled  in  the  same  manner,  and  subject  to  the  same  qualifica- 
tions and  regulations,  as  are  now  by  law  provided  for  tilling  vacanoies  in  the 
office  of  clerk  of  the  district  court. 

1897,  cfa.  112,  gfi. 

SEa  4499.  Prisoners,  to  whom  delivered.— All  persons  for  trial  for 
tny  offence  in  any  county  within  the  jurisdiction  6i  such  court  shall  be  de- 
livered to  the  keeper  of  the  common  jail  of  the  county  in  which  said  court  is 
^Iden,  for  safe  keeping,  and  to  be  produced  when  called  for  in  the  said  court. 

JW7,  ch.  112,  §  6. 
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Sec.  4500.  Expenses  of  criminal  actions^  etc.— The  expenses  of  all 
criminal  actions  and  proceedings  shall  be  charged  to  and  be  defrayed  by' the 
county  in  which  the  crime  is  charged  to  have  been  committed. 

1867,  ch.  112,  §  7. 

Sec.  4501.  County  commissioners. —  In  case  any  of  the  counties  in- 
cluded in  the  provisions  of  this  act  shall  have  no  board  of  county  commission- 
ers, then  the  board  of  county  commissioners,  and  all  the  county  officers,  of 
the  county  in  which  such  court  is  holden,  shall  act  as  the  board  of  commis- 
sioners and  county  officers  of  such  county,  in  the  same  manner,  and  returns 
from  said  counties  shall  be  made  to  and  through  such  officers  in  the  same 
manner,  as  is  now  required  to  be  done  in  fully  organized  counties:  provided^ 
that  such  board  of  commissioners  shall  not  have  power  to  levy  any  greater 
tax  upon  said  counties  than  is  sufficient  to  provide  for  the  expenses  thereof, 
including  the  laying  out,  opening  and  improving  of  roads  and  buildings,  and 
repairing  of  bridges  therein. 

1867,  ch.  113,  ^  8.     See  ante,  ch.  8. 

Sec.  4502.    Appointment  of  clerk  when  county  detached.— That 

whenever  any  county  that  heretofore  has  been  or  hereafter  may  be  attached 
to  any  other  county  for  judicial  purposes,  heretofore  has  been  or  hereafter 
shall  be  detached  from  such  county,  and  provision  made  for  the  holding  of  a 
general  term  of  the  district  court  in  such  detached  county,  it  shall  be  the  duty 
of  the  judge  of  the  judicial  district  in  which  such  detached  county  is  situate, 
within  thirty  days  after  receiving  notice  of  the  passage  of  the  act  detaching 
such  attached  county,  to  appoint  a  clerk  of  the  district  court  within  and  for 
such  detached  county,  wJiich  clerk  shall  hold  his  office  until  his  successor  is 
elected  and  cjualilied. 
1873,  ch.  82,  g  1. 

Sb:c.  4503.    Filing  of  papers,  when  county  attached  to  another. — 

In  all  cases  where  any  county  or  counties  are  or  hereafter  may  be  attached 
lo  any  other  count}^  for  judicial  purposes,  all  pleadings,  process,  writs,  recog- 
nizances, bonds  and  other  papers  by  law  required  to  be  tiled  in  the  office  of 
tlie  clerk  of  the  district  court,  shall  be  tiled  in  the  office  of  the  clerk  of  such 
court  in  the  county  to  which  such  county  or  counties  are  attached  for  judicial 
purposes, 

1873,  ch.  82,  §  2. 

Seo.  4504.  Duty  of  secretary  of  state  when  attached  county  is 
detached. —  It  shall  be  the  duty  of  the  secretary  of  state,  within  ten  days 
after  the  tiling  in  his  office  of  any  act  of  the  legislature  detaching  any  county 
that  heretofore  has  been  or  hereafter  may  be  attached  to  any  other  county 
for  judicial  purposes,  and  providing  for  the  holding  of  a  general  term  of  the 
district  court  in  such  detached  county,  to  notify,  in  writing,  the  judge  of  the 
judicial  district  in  which  such  detached  county  is  situate,  of  the  passage  of 
such  act. 

1873,  ch.  82,  §  3. 
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CHAPTER  65. 
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TITLE  1. 

JURISDICTION. 

Territorial. 

See  1893,  ch.  85. 

Sec.  4505.  Co-extensive  with  county.—  The  jurisdiction  of  a  justice  of 
the  peace  is  co-extensive  with  the  limits  of  the  county  in  which  he  resides, 
except  in  the  following  cases : 
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First.  Writs  of  attachment  may  be  directed  to  the  proper  oBScer  in  any 
county,  for  the  purpose  of  causing  an  attachment  of  property  therein. 

Second.  Garnishee  process  issued  in  an  action  before  a  justice  may  run 
into,  and  be  served  on  the  garnishee  in,  any  county  in  the  state. 

G.  S.  ch.  G5,  §  1.  Acta  1870,  ch.  79,  added  a  third  subdivision  providing  that,  in  actions  on 
contracts,  the  siirnnions  might  be  served  in  any  county  adjoining  that  in  which  any  justice 
resides  by  the  sherilf  or  any  constable;  which  was  repealed  by.  1872,  ch.  93. 

Subject  Mattbb. 

Sec.  4506.    Jurisdiction  in  actions. —  Such  justice  has  jurisdiction  of 

the  following  actions  and  proceedings: 

First.  Of  an  action  arising  on  contract,  for  the  recovery  of  money  only,  if 
the  sura  clairaed  does  not  exceed  one  hundred  dollars. 

Second.  Of  an  action  for  damages  for  an  injury  to  the  person,  or  to  real 
property,'or  for  taking,  detaining  or  injuring  personal  property,  if  the  dam- 
ages claimed,  or,  in  replevin,  the  value  of  the  property  in  controvers}',  does 
not  exceed  one  hundred  dollars. 

Third.  Of  an  action  fot  a  penalty  given  by  statute,  not  exceeding  one 
hundred  dollars. 

Fourth.  Of  an  action  upon  a  bond,  conditioned  for  the  payment  of  money 
not  exceeding  one  hundred  dollars,  though  the  penalty  exceeds  that  sum;  the 
judgment  to  be  given  for  the  sum  actually  due.  When  the  payments  are  to 
be  made  by  instalments,  an  action  may  be  brought  for  each  instalment  as  it 
becomes  due. 

Fifth.  Of  an  action  upon  an  official  bond,  or  bond  taken  by  him,  if  the 
penally  does  not  exceed  one  hundred  dollars. 

fcjixth.  To  take  and  enter  judgment  on  the  confession  of  a  defendant,  when 
the  amount  does  not  exceed  one  hundred  dollars. 

G.  S.  ch.  65.  §  5.     2  M.  86 ;  18  M.  218;  20  M.  418;  23  M.  520. 

Seo.  4507.  Same  — Title  to  real  estate.— If  it  appears  on  the  trial  of 
any  action  before  a  justice  of  the  peace,  from  the  evidence  of  either  party 
that  the  title  to  real  estate  is  involved,  which  title  is  disputed  by  the  other 
party,  the  justice  shall  immediately  make  an  entry  thereof  in  bis  docket,  and 
cease  all  other  proceedings  in  the  cause;  and  shall  certify  and  return  to  the 
district  court  of  the  county  a  transcript  of  all  the  entries  made  in  his  docket 
relating  to  the  case,  together  with  all  the  process  and  other  papers  relating  to 
the  action,  in  the  same  manner,  and  within  the  same  time,  as  upon  an  appeal ; 
and  thereupon  the  district  court  shall  proceed  in  the  cause  to  tinal  judgment 
and  execution,  the  same  as  if  the  action  had  been  originally  commenced  therein. 

G.  S.  ch.  65.  §  35  (37).  8  M.  387;  9  M.  40;  18  M.  d6;  88  M.  25;  28  M.  275;  25  M.  185;  24  M. 
825;  36  M.  174;  37  M.  211. 

Seo.  4508.  Actions  not  within  jurisdiction.—  The  jurisdiction  con- 
ferred by  the  last  section  does  not  extend,  however,  to  a  civil  action: 

First.     In  a  cause  involving  the  title  to  real  estate. 

Second.  Nor  for  false  imprisonment,  libel,  slander,  malicious  prosecution, 
criminal  conversation  or  seduction,  or  upon  a  promise  to  marry. 

Third.    Nor  for  an  action  against  an  executor  or  administrator  as  such. 

a  S.  ch.  65,  §  6.    4  M.  293 ;  38  M.  477. 

Powers. 

Sec.  4509.    General  powers. —  A  justice  of  the  peace  is  authorized  to 

hold  a  court  for  the  trial  of  all  actions  in  the  next  section  ^  enumerated,  and 
to  hear,  try  and  determine  the  same;  and  for  that  purpose,  where  no  special 
provision  is  otherwise  made  by  law,  such  court  is  vested  with  all  the  necessary 
powers  which  are  possessed  by  courts  of  record  in  this  state;  and  all  laws  of 
a  general  nature  apply  to  such  justice's  court,  so  far  as  the  same  are  appli- 
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eable,  and  not  inconsistent  with  the  provisions  of  this  title;  bat  no  justice  of 
the  peace  shall  charge  the  jury. 
G.  S.  ch.  65.  §  4.     1  Sec.  4508.  ante.    22  M.  245. 

Ssa  4510.  Office  —  Issue  process. —  Every  justice  of  the  peace  shall 
keep  his  oflRce  in  the  town,  city  or  ward  for  which  he  is  elected;  but  he 
may  issue  process  in  any  place  in  the  county,*  and  may  in  his  discretion,  for 
the  convenience  of  parties,  make  any  process  issued  by  him,  either  civil  or 
criminal,  returnable,  and  may  hold  his  court  at  any  place  appointed  by  him 
in  a  town, or  ward  adjoining  the  town  or  ward  in  which  he  resides,*  or  in  any 
incorporated  village  located  within  the  town  in  which  said  justice  resides; 
provided^  the  place  so  appointed  be  within  his  county.  Provided  furtker^ 
that  no  justice  of  the  peace  shall  hold  his  office  or  court  in  any  saloon,  or  in 
any  room  adjacent  to  a  saloon,  where  there  is  communication  by  door  or 
otherwise  between  said  place  where  said  court  is  held  and  said  saloon. 

G.  &  ch.  65.  §  2,  as  amended  1868.  ch.  92;  1885.  ch.  124.  Approved  March  9th.  Amend- 
ment  of  1868  between  *  *  and  fir»t  proviso.  Amendment  1885  below  last  *  except  first  pro- 
T»o.    26M.  8:J4 ;  47  N.  W.  650;  45  M.  14«. 

Sbc.  4511.  Same. —  No  justice  of  the  peace  shall  hold  his  office  in  the 
same  room  with  a  practising  attorney,  unless  such  attorney  is  his  law  partner; 
and  in  that  case,  such  partner  shall  not  appear  or  practise  as  an  attorney  in 
any  case  tried  before  such  justice. 

0.  a  cb.  65,  8  8.     26  M.  28;  88  M.  47:-46  M.  819. 

Sec.  4512.  Ineligible  to  office  of  county  attorney.—  Any  person  who 
m»y  hold  the  office  of  justice  of  the  peace  shall  be  ineligible  to  hold  the  office 
of  county  attorney,  and  no  person  shall  hold  both  said  offices  at  the  same  time. 

1874.  cb.  87:  **  An  act  to  prohibit  persons  who  hold  the  office  of  justice  of  the  peace  from 
boiding  the  office  of  county  attorney  at  the  sanie  time.''    Approved  March  9, 1874. 


TITLE  2. 
COMMENCEMENT  OF  ACTIONS  —  SERVICE  AND  RETURN  OF  PROCESa 

Sec.  4513.  Voluntary  or  by  process.— Actions  may  be  institoted  be- 
fore a  justice  of  the  peace,  either'*by  the  voluntary  appearance  and  agreement 
of  the  parties,  or  by  the  usual  process;  when  the  name  of  the  defendant  is 
not  known  to  the  plaintitf,  an  action  may  be  commenced  against  him  by  a 
fictitious  name,  and  his  true  name  shall  be  inserted  when  discovered. 

a  8.  ch.  65.  §  8  (10).  14  M.  16;  15 M.  447;  18  M.  812;  20  M.  100;  21  M.  60;  22  M.  129;  28  M. 
402;  25  M.  48;  87  M.  240;  46  M.  819. 

Summons  and  Service. 

Ssa  4514.  Requisites  of  summons. — Every  summons  or  process  issued 
by  a  justice  of  the  peace  shall  run  in  the  name  of  the  state  of  Minnesota,  be 
dated  on  the  day  it  issues,  be  signed  by  the  justice  issuing  the  same,  and  be 
directed  to  the  sheriff  or  any  constable  of  the  proper  county.  It  shall  be  en- 
tirely filled  up,  and  have  no  blank,  either  in  date,  or  otherwise,  at  the  time  of 
its  delivery  to  an  officer  to  be  executed;  every  such  process  which  is  issued 
and  delivered  to  an  officer  to  be  executed,  contrary  to  the  provisions  of  this 
section,  shall  be  void.*  That  every  summons  or  other  process  issued  by  a  jus- 
tice of  the  peace  in  a  civil  action  shall  not  be  returnable  earlier  than  nine 
o'clock  in  the  forenoon  nor  later  than  five  o'clock  in  the  afternoon. 

Q.  8.  ch.  65,  ^  10  (12),  as  amended  1885,  ch.  66.  Approved  March  3d.  Amendment  below  * 
I1M.4H0;  25  M.  44. 

8ia  4515.  Issuauce  and  service^ — In  all  cases  not  otherwise  provided 
for,  the  first  process  is  by  summons,  commanding  the  officer  to  summon  the 
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defendant  to  appear  before  such  justice  at  a  time  and  place  expressed  in  such 
summons,  not  less  than  six  nor  more  than  twenty  days  from  the  date  thereof, 
to  answer  to  the  plaintiff  in  a  civil  action,  which  summons  shall  be  served  at 
least  six  days  before  the  time  of  appearance  therein  mentioned,  by  reading 
the  same  to  the  defendant,  and  delivering  a  copy  thereof  to  him,  if  requested, 
if  such  defendant  can  be  found,  and  if  not  found,  by  leaving  a  copy  thereof 
at  his  or  her  last  usual  place  of  abode. 

G.  S.  ch.  65,  §  11  (13).     18  M.  812;  28  M.  156. 

Sec.  4516.  Special  service. —  Every  justice  issuing  any  summons  author- 
ized by  this  title,  upon  being  satisfied  *  by  the  affidavit  of  the  party  applying 
for  such  summons,  his  agent  or  attorney,  that  the  defendant  is  about  to  depart 
from  this  state,  or  is  about  to  dispose  of  his  property  with  the  intention  of 
defrauding  his  creditors,  and  setting  forth  that  he  has  made  due  and  diligent 
search  for  an  officer  to  serve  the  same,  and  that  no  regular,  qualified  officer 
can  be  found  in  said  county  to  serve  such  summons  in  time,*  may  empower 
any  suitable  person,  not  a  party  to  the  action,  to  execute  the  same  by  an  en- 
dorsement  upon  the  summons  to  the  following  effect:  "At  the  request,  cost 
and  risk  of  the  plaintiff,  I  authorize  A.  B.  to  execute  and  return  this  summons, 
E.  F.,  justice  of  the  peace;"  and  the  person  so  empowered  shall  thereupon 
possess  all  the  authority  of  a  constable  in  relation  to  the  execution  of  such 
summons,  and  be  subject  to  the  same  obligations.  Provided^  that  no  such 
person  so  empowered  shall  charge  or  receive  any  fees  either  for  service  or 
mileage  for  serving  such  process. 

G.  S.  ch.  65,  §  14  (16).  as  amended  1889,  ch.  158.  Approved  March  20th.  Amendment  struck 
out  **  that  such  process  will  not  be  executed  for  want  of  an  officer  to  be  had  in  time  to  execute 
the  same,"  and  inserted  matter  between  *  *  and  added  the  proviso. 

Sec  4517.  Service  on  railtoads. —  The  service  of  all  process  and  papers 
in  any  civil  action  or  proceeding  before  any  justice  of  the  peace,  or  in  the  dis- 
trict court  against  any  railroad  company  within  this  state,  may  be  made  upon 
any  acting  ticket  or  freight  agent  of  such  company,  within  the  county  in  which 
the  action  or  proceeding  shall  be  commenced,  and  shall  be  taken  and  held  in 
all  cases  to  be  a  legal  service.  Provided^  tiat  whenever  any  railroad  com- 
pany has  appeared  in  an  action  by  an  attorney,  thereafter  such  service  shall 
be  made  upon  the  attorney  of  record. 

1870,  ch.  17,  aslimended  1871,  ch.  64.    Approved  March  6th. 

Sec.  4518.  Service  by  publication,— When  the  plaintiff  or  his  agent 
makes  an  affidavit  stating  that  the  plaintiff  has  a  just  cause  of  action  against 
the  defendant  founded  upon  contract  express  or  implied,  and  that  the  defend- 
ant cannot  be  found  in  the  slate,  a  justice  may  order  that  service  be  made  on 
the  defendant  by  publication  of  the  summons,  in  the  form  hereinafter  pre- 
scribed, in  either  of  the  following  cases: 

First.    When  the  defendant  is  a  foreign  corporation. 

Second.  When  the  defendant,  bemg  a  resident  of  the  state,  has  departed 
therefrom  with  intent  to  defraud  his  creditors,  or  to  evade  the  service  of  a 
summons,  or  keeps  himself  concealed  therein  with  like  intent. 

Third.  When  the  defendant  is  not  a  resident  of  the  state,  but  has  property, 
real  or  personal,  therein,  and  the  justice  has  jurisdiction  of  the  action. 

G.  a  ch.  65,  §  12  (14). 

Seo.  4519.  Same. —  The  order  shall  direct  the  publication  to  be  made  in  a 
newspaper  published  in  the  county  where  the  action  is  brought,  and  if  there 
is  no  newspaper  published  in  the  county,  in  a  newspaper  published  at  the  cap- 
ital of  the  state,  not  less  than  once  a  week  for  three  weeks.  In  case  of  pubii* 
cation,  the  summons  shall  be  made  returnable  in  not  less  than  six  nor  more 
than  twenty  days  from  the  expiration  of  the  period  of  publication,  and  the 
justice  shall  direct  a  copy  of  the  summons  and  complaint  to  be  forthwith  de- 
posited in  the  post-office,  directed  to  the  defendant  at  his  place  of  residence, 

170 


Digitized  by 


Qoo^^ 


[Seos,  4520-4525. 

Duless  it  is  stated  in  the  atSdavit  that  such  residence  is  not  known  to  the  party 
making  the  application. 
G.  a  cb.  65.  §  IS  (15).     25  M.  146. 

Seg.  4520.    Failure  to  execute  ^  False  returns.— If  any  oflBcer,  with-  ' 
oat  showing  good  cause  therefor,  fails  to  execute  any  process  to  him  deliv-  j 
ereil,  and  make  due  return  thereof,  or  makes  false  return,  such  oflScer,  for 
every  such  olfence,  shall  pay  to  the  party  injured,  ten  dollars,  and  all  dam- 
ages such  party  may  have  sustained  by  reason  thereof,  to  be  recovered  in  a  ^ 
civil  action.  -i 

O.  a  ch.  65,  §  15  (17). 

Appearancb. 

Sfia  4521.  Time  for. —  The  parties  are  entitled  to  one  hour  in  which  tq 
make  their  appearance  after  the  time  mentioned  in  the  summons  for  appear- 
ance; but  are  not  bound  to  remain  longer  than  that  time,  unless  both  parties  , 
appear,  and  the  justice,  being  present,  is  actually  engaged  in  the  trial  of  an- 
other action,  or  a  special  proceeding;  in  such  case,  he  may  postpone  the  time 
of  appearance  until  the  close  of  the  trial. 

G.  &  ch.  65,  g  19  (21).    22  M.  B7. 

Sec.  4522.  Failure  to  appear  —  Defendant's  oflfer.— If  either  party 
fails  to  appear  within  one  hour  after  the  time  specified  for  the  return  of  the 
process,  or  after  the  hour  to  which  the  cause  is  adjourned,  the  justice  shall 
dismiss  the  action,  or  proceed  to  hear  the  evidence  of  the  party  present,  and 
render  judgment  thereon:  *  provided^  that  the  defendant  who  has  appeared, 
may,  before  answering  the  complaint  of  the  plaintiff,  offer  to  allow  judgment 
to  be  taken  against  him  for  the  sum  or  property  in  said  offer  specified,  with 
costs.    If  the  plaintiff  accepts  the  offer,  the  justice  shall  thereupon  enter  judg-  J 

ment  accordingly.  If  the  plaintiff  refuses  to  accept  the  offer,  the  same  is  to 
be  deemed  withdrawn,  and  cannot  be  given  in  evidence;  and  if  the  plaintiff 
fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs  subse- 
quently made  to  such  offer,  but  must  pay  the  defendant's  costs  and  disburse- 
ments made  and  expended  subsequently  to  such  offer. 

6.  S.  ch.  65,  §  20  (22),  as  amended  1872,  cb.  68.  Approved  March  1st.  Amendment  below  *. 
811.24^ 

Infant  Paetiks. 

S«a  4523.  By  next  friend* —  No  action  shall  be  instituted  by  an  in- 
fant plaintiff  until  a  next  friend  for  such  infant  is  appointed.  Whenever  re- 
qoested,  the  justice  shall  appoint  some  suitable  person,  who  consents  thereto 
in  writing,  to  be  named  by  such  plaintiff,  to  act  as  his  next  friend  in  such  ac- 
tion, who  shall  be  responsible  for  the  costs  therein. 

O.  a  d).  65,  §  16  (18). 

Sec.  4524.  Guardian. —  After  the  service  and  return  of  process  against 
an  infant  defendant,  the  action  shall  not  be  further  prosecuted  until  a  guard- 
ian for  such  defendant  is  appointed.  Upon  the  request  6f  such  defendant,  the 
Justice  shall  appoint  some  person,  who  consents  thereto  in  writing,  to  be  guard- 
ian of  the  defendant  in  defence  of  the  action ;  and  if  the  defendant  does  not 
appear  on  the  rfeturn-day  of  the  process,  or  if  he  neglects  or  refuses  to  nominate 
such  guardian,  the  justice  may,  at  the  request  of  the  plaintiff,  appoint  any  dis* 
ereei  person  as  such  guardian ;  the  consent  of  such  guardian  or  next  friend 
shall  be  liled  with  the  justice,  and  the  guardian  for  the  defendant  shall  not  te 
hable  for  any  cost  in  the  action. 

a  a  cfa.  65,  g  17  (19). 

Seoueity  for  CoSTfit 

8ia  4525.  When  required. — -Any  justice  of  the  peace  in  this  state  may, 
naU  actions  instituted  before  him,  before  or  after  the  process  issues,  require 
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of  the  plaintiff  security  for  costs;  and  the  person  giving  such  security  shall 
sign  a  meraoranduin  in  writing  to  that  effect,  which  such  justice  shall  keep  as 
a  part  of  the  record  in  the  cause,  and  an  action  may  be  maintained  thereon 
before  said  justice  to  recover  the  costs;  and  if  the  plaintiff  refuses  to  give  such 
security,  the  justice  shall  dismiss  the  action. 
G.  S.  ch,  66,  §  9  (11). 

Eemoval  of  Actions. 

Sec.  4526.  From  one  justice  to  another.—  If,  on  the  return  of  the  pro- 
cess, or  at  any  time  before  the  trial  commences,  in  any  action  or  proceedin;^, 
civil  or  criminal,  either  party,  his  agent  or  attorney,  makes  affidavit  that  the 
justice  before  whom  the  same  is  pending  is  a  material  witness  for  said  defend- 
ant, without  whose  testimony  he  cannot  safely  proceed  to  trial;  or  that  from 
prejudice,  bias,  or  other  cause,  he  believes  such  justice  will  not  decide  impar- 
tially in  the  matter;  or  if  it  is  proved  that  the  justice  is  near  of  kin  to  the 
plaintiff,  the  justice  shall  transfer  said  action,  and  all  papers  appertaining  to 
the  same,  to  some  other  justice  of  the  same  or  an  adjoining  election  district, 
who  may  thereupon  proceed  to  hear  an.i  determine  the  same  in  the  same  man- 
ner as  Liie  justice  before  whom  the  said  action  or  proceedmg  was  commenced 
might  have  done;  but  no  cause  or  proceeding  shall  be  removed  more  than 
once,  and  no  justice  is  required  to  transfer  any  civil  action  until  all  his  costs 
in  the  same  are  paid. 

G.  S.  ch.  65,  g  18  (20).     15  M.  447 ;  17  M.  41 ;  26  M.  28 ;  37  M.  408. 

Sec.  4527.  To  countjr  where  defendant  resides. —  When  an  action 
has  been  instituted  in  any  county  of  this  state  in  any  justice  court  of  any 
county  against  any  person  not  a  resident  of  the  county  where  the  justice  issu- 
ing the  process  resides,  and  said  action  shall  be  appealed  to  the  district  court 
in  said  count}^  where  said  justice  resides,  the  action  may  be  transferred  to  the 
district  court  of  the  county  where  the  defendant  resides  upon  tihng  with  the  clerk 
of  the  district  court  of  the  county  to  which  said  action  has  been  appealed,  aa 
atiidavit  of  the  defendant  or  his  attorney  setting  forth  that  the  defendant,  or 
when  there  is  more  than  one  defendant,  a  majority,  resides  in  some  other 
county  iu  this  state,  which  affidavit  shall  be  tiled  within  ten  days  after  the 
appeal  has  been  perfected,  and  thereupon  such  action  shall  be  transferred  by- 
order  of  the  court  to  the  district  court  of  the  county  where  the  defendant  or 
nuijority  of  the  defendants  reside,  and  the  clerk  of  such  district  court  shall 
thereupon  transmit  to  the  clerk  of  the  district  court  of  the  proper  county,  cer- 
tified copies  of  ail  papers  and  tiles  in  said  cause. 

\QS9f  ch.  161,  §  2:  ''An  act  providing  for  changing  the  place  of  trial  of  actions  commenced 
in  municipal  courts  and  courts  of  justices  of  tlie  peace  in  certain  cases."  Approved  April  24, 
1889.     iSection  1  of  this  act  maizes  same  provision  for  municipal  court. 

Docket. 

Sec  4528.  What  to  contain. —  Every  justice  of  the  peace  shall  keep  a 
docket  in  which  he  shall  enter: 

First.    The  title  of  all  causes  commenced  before  him. 

Second.  The  time  when  the  process  issued,  the  nature  thereof,  when  re- 
turnable, and  the  return  of  the  officer. 

Third.     The  time  when  the  parties  appeared  before  him. 

Fourth.  A  brief  statement  of  the  nature  of  the  plaintiff's  demand,  and 
the  amount  claimed,  and,  if  any  set-otf  was  pleaded,  a  similar  statement  of 
the  set-otf. 

Fifth.  Every  adjournment,  stating  at  whose  request,  and  to  what  time  and 
place. 

Sixth.  The  time  when  the  trial  was  had,  stating  whether  the  same  was  by 
jury  or  by  the  justice. 

Seventh.    The  verdict  of  the  jury,  and  when  rendered. 
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Eiphtb.  The  judgment,  time  of  issuing  execution,  the  name  of  the  officer 
to  whom  delivered,  an  account  of  the  debt,  damages  and  costs,  and  the  fees 
due  to  each  person,  separately. 

Ninth.  The  fact  tnat  an  appeal  was  taken  and  allowed,  and  the  time 
tliereof. 

Tenth.    Satisfaction  of  judgment  when  made. 

Eleventh.  All  questions  of  law  raised  by  either  of  the  parties  to  any  ac- 
tion or  proceeding,  the  order  made  by  the  court  thereon,  any  exception  taken 
to  such  order  by  any  party,  and  all  other  matters  that  are  material. 

G.  S.  ch.  65,  §7.  11  M.  78;  12  M.  816;  14  M.  857;  15  M.  447;  16  M.  829;  18  M.  812;«20  M. 
100;  21  M.  30,  403,  458;  30  M.  50. 

Seo.  4529.  Transfer  to  successor,—  Every  justice  of  the  peace  who 
shall  not  receive  a  suitable  docket  from  his  predecessor  in  office  shall  provide 
himself  with  such  docket  at  the  expense  of  his  town,  and,  at  the  expiration 
of  his  terra,  he  shall  deliver  such  docket,  together  with  such  docket,  if  any, 
as  he  may  have  received  from  his  predecessor,  to  his  successor  in  office:  pro- 
vided^ however,  that  at  the  time  of  the  expiration  of  his  term  of  office,  it  no 
SDccessor  shall  have  been  elected,  it  shall  then  be  the  duty  of  said  justice  to 
torn  over  and  deliver  to  the  clerk  of  the  district  court  of  his  county  all  books, 
dockets  and  papers  pertaining  to  his  office,  to  be  by  said  clerk  delivered  to  the 
successor  in  office  of  said  justice,  whenever  the  same  may  be  called  for, 

1867,  cb.  88,  §  1. 

Sec.  4530.  Issue  executions. —  Every  justice  of  the  peace  is  hereby  au- 
thorized to  issue  execution  upon  any  unsatisfied  judgment  duly  entered  in  any 
docket  received  from  his  predecessor,  in  like  manner  and  with  the  same  eflfect 
as  if  said  judgment  had  been  entered  by  him  during  his  term  of  office:  pro- 
vided^ that  no  execution  shall  be  issued  on  such  judgment  after  the  time  pre* 
scribed  by  law. 

1867,ch.88,  §a 


TITLE  3. 

PLEADINGS  AND  TRIAL. 
Pleadings. 


Sec.  4531*  Time  for. —  The  pleadings  in  justices'  courts  must  take  place 
at  the  time  mentioned  in  the  summons  for  the  appearance  of  the  parties,  or  at 
soch  time  thereafter,  not  exceeding  one  week,  as  the  justice  may  appoint,  for 
the  convenience  of  the  parties,  and  by  their  consent. 

G.  a  ch.  65,  §  21  (23).    8  M.  243;  14  M.  142;  88  M,  889;  50  N.  W.  1088;  42  M.  86;  48  M.  222. 

Sea  4532.    Name  of. — The  pleadings  in  justice's  court  are: 
First.     The  complaint  stating  the  cause  of  action; 
Second.     The  answer  stating  the  grounds  of  defence. 
Third.     When  the  answer  sets  up  a  counterclaim  by  way  of  a  set-off,  the 
reply. 
G.ach.  65,  §22(24).    5  M.  455. 

Sfia  4533.  Written  or  oral — The  pleadings  may  be  oral,  or  in  writing; 
if  oral,  the  substance  of  them  shall  be  entered  by  the  justice  in  his  docket;  if 
in  writing,  they  shall  be  filed  in  his  office,  and  a  reference  to  them  nxade  in  his 
docket 

a  S.  ch.  65.  §  23  (25). 

Ssa  4534.  Complaint. —  The  complaint  shall  state,  in  a  plain  and  direct 
Dtiiner,  the  facts  constituting  the  cause  of  action. 

a  &  <^  65,  g  24  (26). 
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Sec.  4535.  Answer. —  The  answer  shall  contain  a  denial  of  all  the  ma- 
terial facts  stated  in  the  complaint  which  the  defendant  believes  to  be  untrue, 
and  also  a  statement,  in  a  plain  and  direct  manner,  of  any  other  facts  consti- 
tuting a  defence  or  counterclaim,  by  way  of  set-off,  upon  which  an  action 
might  be  brought  by  the  defendant  against  the  plaintiff  in  a  justice's  court. 

G.  S.  ch,  65.  §  25  (27).     1  M.  225. 

Sec.  4536.    Reply. —  When  the  answer  contains  a  counterclaim,  the  plaintiff 
may  reply,  denying  any  of  the  material  allegations  relating  thereto. 
G.  S.  cb.  65,  g  26  (28).     5  M.  455;  36  M.  301 ;  46  M.  582.' 

Sec.  4537.   Pleading  when  instmment  for  payment  of  money  only^ 

When  the  cause  of  action  or  counterclaim  arises  upon  an  account  or  instru- 
ment for  the  payment  of  money  only,  it  is  sulBcient  for  the  party  to  deliver 
the  account  or  instrument  to  the  court,  and  to  state  that  there  is  due  to  him 
thereon,  from  the  adverse  party,  a  spaoified  sum  which  he  claims  to  recover, 
or  set  oif ;  the  court  may,  at  the  time  of  pleading,  require  that  such  writing 
or  account  be  exhibited  to  the  inspection  of  the  adverse  party,  with  liberty  to 
copy  the  same;  or  if  not  so  exhibited,  may  prohibit  its  being  afterward  given 
in  evidence. 

G.  a  ch.  65,  g  28  ^30).     17  M.  469;  21  M.  829. 

EULKS. 

Sec.  4538.  Pleadings  to  be  verified. —  Every  complaint,  answer  or  reply 
shall  be  verified  by  the  oath  of  the  party  pleading,  or  if  he  is  not  present,  by 
the  oath  of  his  agent  or  attorney,  to  the  effect  that  he  believes  it  to  be  true; 
the  verificatiou  shall  be  oral  or  in  writing,  in  conformity  with  the  pleadings 
verified. 

G.  S.  ch.  65,  S  29  (31).     1  M.  225 ;  40  M.  532. 

Sec  4539.  Equivalent  to  denial. —  A  statement  in  an  answer  or  reply, 
that  the  party  has  not  sufficient  knowledge  or  information  in  respect  to  a  par- 
ticular allegation  in  the  previous  pleading  of  the  adverse  party  to  form  a  be- 
lief, is  equivalent  to  a  denial. 

G.  S.  ch.  65,  §  27  ('29). 

Sec  4540.  Failure  to  deny, —  Every  material  allegation  in  a  complaint, 
or  relating  to  a  connterclaim  in  an  answer,  not  denied  by  the  pleading  of  the 
adverse  party,  shall,  on  the  trial,  be  taken  to  be  true,  except  that  when  a  de- 
fendant, who  has  not  been  served  with  a  copy  of  the  complaint  with  the  sum- 
mons, fails  to  appear  and  answer,  the  plaintitf  cannot  recover  without  proving 
his  case. 

G.  S.  ch.  65,  §  30  (33).     5  M.  455. 

Sec  4541.  Objections  to  pleadings.— Either  party  may  object  to  a 
pleading  of  his  adversary,  or  to  any  part  thereof,  that  it  is  not  sufficiently  ex- 
plicit to  enable  him  to  understand  it,  or  that  it  contains  no  cause  of  action  or 
defence.  If  the  court  deems  the  objection  well  founded,  it  shall  order  the 
pleadings  to  be  amended;  and  if  the  party  refuses  to  amend,  the  defective 
pleading  shall  be  disregarded. 

G.  S.  ch.  65,  §  31  (33).     33  M.  389. 

Sec  4542.  Variance  between  pleading  and  proof.— A  variance  be- 
tween the  evidence  and  the  allegations  in  the  pleadings  shall  be  disregarded 
as  immaterial,  unless  the  court  is  satisfied  that  the  adverse  party  is  prejudiced 
thereby. 

G.  S.  ch.  65,  §  33  (34),     30  M.  311. 

Sec.  4543.  Amendments. —  The  pleadings  may  be  amended  at  any  time 
before  the  trial,  or  during  the  trial,  to  supply  any  deficiency  or  omission  in  the 
allegations,  necessary  to  support  the  action  or  defence.     If  the  amendment  is 
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made  after  the  issue,  and  it  appears  to  the  satisfaction  of  the  court  that  an 
adjournment  is  necessary  to  the  adverse  party  in  consequence  of  such  amend- 
ment, an  adjournment  may  be  granted, 
a  a  ch.  65,  §  33  (35).    21  M.  829. 

Adjournments. 

Sec.  4544.  When  pleadings  closed — When  the  pleadings  are  closed, 
the  justice,  on  the  application  of  either  party,  shall  adjourn  the  case  for  not 
exceeding  one  weeK,  or  may,  upon  application  upon  oath,  adjourn  the  case 
for  any  further  time,  not  exceeding  thirty  days. 

G.  S.  ch.  65.  §  84  (86),  as  amended  1872.  ch.  67,  Approved  March  Ist.  Amendment  struck 
out  the  provision  that  costs  be  taxed,  and  *'  may  be  required  to  be  paid  as  a  condition  for  such 
adjournment."    1  M.  100;  3  >L  817;  5  M.  280;  22  M.  130. 

Skc.  4545.    Subsequent  adjournments Every  adjournment,  after  the 

first,  shall  be  for  such  reasonable  time  as  will  enable  the  party  to  procure  such 
absent  testimony  or  witness  as  is  necessary  and  material,  which  the  party  ap- 
plymg  for  the  adjournment  has  not  been  able  to  procure  by  the  use  of  proper 
diligence. 

0.  a  ch.  65,  §  36  (38). 


TITLE  4. 

SET-OFFS. 

Constituted. 


Skc.  4546.  Counterclaims  to  be  set  off.—  Counterclaims  may \)e  set  off 
in  the  following  cases: 

First.  A  demand  arising  upon  a  judgment,  or  contract  express  or  implied; 
and  if  it  is  founded  upon  a  bond  or  other  contract  having  a  penalty,  the  sum 
equitably  due  by  virtue  of  the  condition  only  shall  be  set  off; 

Second.  It  must  be  due  to  him  in  his  own  right,  either  as  the  original  cred- 
itor or  payee,  or  as  the  assignee  and  owner  of  the  demand ; 

Third.  It  must  be  for  real  estate  sold,  or  for  personal  property  sold,  or  for 
money  paid,  or  services  done;  or  if  it  is  not  such  a  demand,  the  amount  must 
be  hquidated.  or  be  capable  of  being  liquidated  by  calculation; 

Fourth.  It  must  exist  at  the  time  of  the  commencement  of  the  action,  and 
then  belong  to  the  defendant; 

Fifth.  It  can  only  be  allowed  in  actions  founded  upon  demands  which 
could  themselves  be  the  subject  of  set-off: 

Sixth.  If  there  are  several  defendants,  the  demands  set  off  must  be  due  to 
all  of  them  jointly; 

Seventh.  It  must  be  a  demand  existing  against  the  plaintiff,  unless  the  ac- 
tion is  brought  in  the  name  of  a  plaintiff  who  has  no  real  interest  in  the  con- 
tract upon  which  the  action  is  foutided,  in  which  case  no  set-off  of  a  demand 
against  the  plaintiff  shall  be  ajlowed,  except  as  hereinafter  specified; 

Eighth.  If  the  action  is  founded  upon  a  contract,  other  than  a  negotiable 
promissory  note  or  a  bill  of  exchange,  which  has  been  assigned  by  the  plaintiff, 
a  demand  against  such  plaintiff  or  any  assignee  of  such  contract,  existing  at 
the  time  of  assignment  thereof,  and  belonging  to  the  defendant  in  good  faith 
before  notice  of  such  assignment,  may  be  set  off,  to  the  amount  of  the  plaint- 
iff's demand,  if  the  demand  is  such  as  might  have  been  set  off  against  such 
plaintiff  or  assignee  while  the  contract  belonged  to  him. 

G.  a  ch.  65,  §  37  (89).    34  M.  237 ;  36  M.  801. 

Ssa  4547.  Against  note  ajssigned  after  due.—  If  the  action  is  upon  a 
A^otiable  promissory  note  or  bill  of  exchange  which  has  been  assigned  to  the 
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plaintiff,  aftpr  it  becomes  due,  a  set-off,  to  the  amount  of  the  plaintiff's  de- 
mand, may  be  made  of  a  demand  existing  against  any  person  who  has  assigned 
or  transferred  such  note  or  bill  after  it  became  due,  if  the  demand  is  such  as 
might  have  been  set  off  against  the  assignor  while  the  note  or  bill  belonged 
to  him. 

G.  S.  ch.  65,  §  38  (40).    31  M.  37. 

Seo.  4548.  Against  trustees  and  nominal  plaintiJSis.—  If  the  plaintiff 
is  a  trustee  for  any  other,  or  if  the  action  is  in  the  name  of  the  plaintiff  who 
has  no  real  interest  in  the  contract  upon  which  the  action  is  founded,  so  much 
of  a  demand  existing  against  those  whom  the  plaintiff  represents,  or  for  whose 
benefit  the  action  is  brought,  may  be  set  off  as  will  satisfy  the  plaintiff's  de- 
mand, if  the  same  might  have  been  set  off  in  an  action  brought  b}^  those  bene- 
ficially interested. 

G.  S.  ch.  65,  §  39  (41). 

Pleaded. 

Seo.  4549.  Must  be  pleaded. —  To  entitle  a  defendant  to  set  off  a  counter- 
claim, he  shall  specifically  and  clearly  allege  the  same  in  his  answer,  stating 
the  particular  items  of  such  counterclaim. 

G.  S.  ch.  65,  §  40  (42). 

Sec*  4550.  Not  an  admission. —  The  pleading  of  a  set-off  or  counter- 
claim by  a  defendant  in  any  action,  in  any  ot  the  courts  of  this  state  shall  not 
be  held  or  construed  to  be  an  admission  of  any  cause  of  action  on  the  part  of 
the  plaintiff  against  such  defendant. 

1883,  ch.  101:  "An  act  in  relation  to  counterclaims  and  offsets."  Approved  February  8l 
1883. 

Judgment. 

Sec.  4551.  Judgment^  when  established. —  If  the  amount  of  the  counter- 
claim duly  established  is  equal  to  the  plaintiff's  demand,  judgment  shall  be 
entered  for  the  defendant,  for  his  costs;  if  it  is  less  than  the  plaintiff's  de- 
mand, the  plaintiff  shall  have  judgment  for  the  residue  only 

G.  S.  ch.  65,  §  41  (43). 

Seo.  4552.  Same,  against  plaintiff. —  If  a  balance  is  found  due  from  the 
plaintiff  to  the  defendant,  judgment  shall  be  rendered  for  the  defendant  for 
the  amount  thereof;  but  no  such  judgment  shall  be  rendered  against  the 
plaintiff  where  the  contract  which  is  the  subject  of  the  action  has  been  assigned 
before  the  commencement  of  such  action,  nor  for  any  balance  due  from  any 
other  person  than  the  plaintiff. 

G.  a  ch.  65,  §  42  (44). 


TITLE  5. 

* 

WITNESSES  AND  DEPOSITIONa 
SUBPCENAS. 

Sec  4553.    How  served. —  A  subpoena  may  be  served  by  any  person,  by 
reading  it  to  the  witness,  or  by  delivering  a  copy  thereof  to  him. 
G.  S.  ch.  65,  §  43  (45).      46  M.  288. 

Sec.  4554.  Attachment  against  witness,— Whenever  it  appears  to  the 
satisfaction  of  the  justice,  by  proof  made  before  him,  that  any  person  duly 
subpoonaed  to  appear  before  him  in  an  action  has  failed,  without  just  cause, 
to  attend  as  a  witness  in  conformity  to  such  subpoena,  and  the  party  in  whose 
behalf  such  subpoena  was  issued,  or  his  agent,  makes  oath  that  the  testimony 
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of  such  witness  is  material,  the  justice  has  power  to  issue  an  attachment  to 
compel  the  attendance  of  such  witness;  but  no  attachment  shall  issue  against 
a  \ritQess,  unless  his  mileage  and  one  day's  attendance  has  been  tendered  or 
paid  in  advance. 
G.  a  ch.  65,  §  44  (46). 

Seo.  4555.  Same  —  Executed  —  Pees.—  Every  such  attachment  shall  be 
executed  by  arresting  the  party  named  therein,  and  taking  him  before  the  jus- 
tice issuing  the  warrant;  and  the  fees  for  issuing  and  serving  the  same  shall 
be  paid  by  such  person,  unless  he  shows  reasonable  cause,  to  the  satisfaction 
of  the  justice,  for  his  omission  to  attend,  in  which  case  the  party  procuring 
such  attachment  shall  pay  all  costs  accruing  thereon. 

G.  a  ch.  65,  §  45  (47). 

SEa  4556.  Same  —  Liability  of  witness.—  Every  person  subpoenaed  as 
aforesaid,  and  neglecting  to  appear,  is  also  liable  to  the  party  in  whose  behalf 
he  was  subpoenaed,  for  damages  which  such  party  has  sustained  by  his  non- 
appearance; provided^  that  said  witness  had  one  day's  attendance  and  mileage 
tendered  or  paid  him  in  advance. 

G.  a  ch.  65,  §  46  (48). 

Depositions. 

Sec.  4557.  When  admissible. —  The  justice  shall  allow  every  deposition, 
taken,  certified  and  returned  according  to  the  provisions  of  tins  title,  to  be 
read  on  the  trial  of  the  cause  in  which  it  is  taken,  in  all  cases  where  the  same 
testimon3\  if  given  verbally  in  court,  could  have  been  received ;  but  no  such 
deposition  shall  be  read  on  the  trial,  unless  it  appears  to  the  justice  that  the 
witness  whose  deposition  is  offered: 

First.     Is  dead,  or  resides  out  of  the  county. 

Second.  Is  unable,  or  cannot  easily  attend  before  the  justice,  on  account  of 
sickness,  age,  or  other  bodily  infirmity. 

Third.  Has  gone  out  of  the  county,  without  the  consent  or  collusion  of  the 
party  offering  the  deposition. 

G.  S.  ch.  65,  §  49  (51). 

Sec.  4558.  Notice. —  Either  party  in  any  civil  action  pending  before  a  jus- 
tice ms^,  upon  notice,  cause  the  deposition  of  any  witness  therein  to  be  taken 
by  any  judge  or  justice  of  the  peace,  of  any  county  in  this  state  where  the  said 
witness  may  be. 

G.  S.  ch.  65,  8  47  (49). 

Sec  4559.    How  taken. —  The  deposition  shall  be  taken,  certified  and 
retomed  according  to  the  law  concerning  depositions. 
G.  S.  ch.  65.  §  48  (50). 

Commission  to  Examine  Witness. 

Sec.  4560.  When  to  issne. —  Whenever  an  issue  of  fact  is  joined  in  any 
action  before  a  justice,  and  it  appears,  on  the  application  of  either  party,  that 
any  witness  tiot  residing  within  the  state  where  such  action  is  pending,  is  ma- 
terial in  the  prosecution  or  defence  of  such  action,  the  justice  may  award  a 
commission  to  one  or  more  competent  persons,  authorizing  them  or  any  of 
them  to  examine  such  witness  on  oath,  upon  the  interrogatories,  settled  and 
approved  by  the  justice,  or  by  the  written  agreement  or  assent  of  the  parties, 
aoaexed  to  such  commission,  to  take  and  certify  the  deposition  of  such  witness, 
and  to  return  the  same,  according  to  the  directions  given,  with  such  commis- 
noD,  in  which  commission  both  parties  may  unite. 

a  a  (du  65,  ^  50  (52). 

ft».  4561.  Same. —  Such  commission  may  be  granted  at  the  instance  of 
tttfaer  party  by  such  justice,  at  any  time,  upon  proof  that  due  notice  of  appli- 
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cation  for  such  commission  was  served  on  the  adverse  party  at  least  two  days 
before  the  time  of  making  of  such  application;  and  whenever  the  defendant 
neglects  to  appear  or  plead  in  such  action,  and  the  plaintiff  makes  applica- 
tion for  a  commission  to  take  the  deposition  of  a  material  witnesa,  the  justice 
may  award  a  commission,  without  notice,  to  one  or  more  competent  persons, 
to  examine  such  witness  on  oath,  upon  interrogatories  proposed  by  the  plaintiff, 
to  be  settled  by  the  justice,  and  certify  the  deposition,  and  return  the  same, 
according  to  the  directions  given  in  such  conamission. 
G.  S.  ch.  65,  §  51  (58). 

Sbo.  4562.  Same  —  Execution  and  return.—  The  commission  shall  be 
executed  and  returned  to  the  justice  as  is  prescribed  by  statute  when  a  com- 
mission issues  out  of  a  court  of  record ;  and  the  deposition  and  testimony  takea 
in  pursuance  thereof  shall  be  received  on  the  trial  as  testimony  in  the  cause, 
with  the  like  effect  as  if  such  witness  was  personally  examined  at  such  trial. 

G.  a  ch.  65,  §  52  (54). 

Spo.  4563.  Same  —  Adjourn  case. — Whenever  such  commission  is  issued 
by  iny  justice,  the  action  may  be  adjourned  for  not  more  than  ninety  days, 
unless  by  consent  and  agreement  of  the  parties  to  such  action. 

G  a  ch.  65,  §  58  (55). 


TITLE  6. 

TRIAL  BY  JURY. 

Impannelling  Jury. 


Sec.  4564.  Manner  of. — In  all  civil  actions  before  a  justice  in  which  either 
party  demands  a  trial  b}'^  jury,  such  jury  shall  be  impannelled  by  said  justice 
in  the  manner  following,  to  wit:  The  justice  shall  direct  the  sheriff  or  any 
constable  of  the  county,  to  make  a  list  in  writing  of  the  names  of  twenty- 
four  inhabitants  of  the  county,  qualified  tp  serve  as  jurors  in  the  district  court. 

G.  a  ch.  65.  §  54  (56). 

Sec.  4565.  Selection  —  Venire. —  The  parties  may  each  strike  out  six 
names;  in  case  of  the  refusal  or  neglect  of  either  party  so  to  strike  out  such 
names,  the  justice  shall  strike  out  the  names  for  either  or  both;  and  upon 
such  names  being  stricken  out,  the  justice  shall  issue  a  venire  directed  to  the 
sheriff  or  any  constable  of  the  county,  directing  him  to  summon  the  twelve 
persons  whose  names  remain  upon  such  list,  to  appear  before  such  court,  at 
the  time  and  place  named  therein,  as  a  jury  for  the  trial  of  such  action : 
provided^  that  upon  consent  of  both  parties,  entered  on  the  record,  a  jury  of 
six  may  be  ordered  by  the  justice;  and  in  such  case  a  list  of  eighteen  names 
shall  be  made,  from  which  each  party  may  strike  six,  and  the  said  jury  shall 
be  selected,  impannelled  and  summoned  as  provided  in  this  section. 

G.  a  ch.  65,  §  55  (57). 

Sec.  4566.  Failure  of  juror  to  appear.— Every  person  who  is  duly  sum- 
moned as  a  juror,  and  does  not  appear,  nor  render  a  reasonable  excuse  for  his 
default,  is  subject  to  a  fine  not  exceeding  ten  dollars. 

G.  a  ch.  65,  §  59  (61). 

Seo.  4567.  Adjournment— Talesmen— Oath.— If,  in  the  opinion  of 
the  justice,  the  jurors  above  required  cannot  appear  forthwith  for  the  trial  of 
the  cause,  the  justice  shalPadjourn  the  same  for  such  reasonable  time  as  he 
deems  proper,  to  enable  the  officer  to  summon  the  said  jurors,  and  for  them 
to  appear.    And  if  any  of  said  jurors  shall  not  attend  at  the  time,  or  in  case 
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tbere  are  legal  objections  raised  to  any  of  those  who  appear,  the  officer  shall 
somraon  a  sufficient  number  of  talesmen  to  supply  the  deficiency.  The  jury 
so  select^  shall  take  the  oath  required  by  law;  and  after  the  cause  is  sub- 
mitted to  them,  they.shall  be  kept  together  in  some  convenient  place  until 
they  all  agree  upon  a  verdict,  or  are  discharged  by  the  justice,  for  which  pur- 
pose an  officer  shall  be  sworn  to  take  charge  of  them. 
G.  S.  ch.  65.  §  56  (58).    23  M.  138  ;  42  M.  47. 

Vebdiot. 

Sbo.  4568.  Jury  —  Failure  to  a^ee — Whenever  a  justice  is  satisfied 
that  a  jury  sworn  in  any  action  before  him,  after  having  been  out  a  reasonable 
time,  cannot  agree  on  a  verdict,  he  may  discharge  them,  and  issue  a  new 
venire,  unless  the  parties  consent  that  the  justice  may  render  judgment 

6.  a  ch.  65,  §  58  (60). 

Sec.  4569.  Verdict  —  Judgment. —  When  the  jurors  have  agreed  on  their 
verdict,  they  shall  deliver  the  same  to  the  justice,  who  shall  give  judgment 
thereupon,  and  award  execution. 

a  &  oh.  65,  §  57  (59). 


TITLE  7. 

JUDGMENTS. 

Entry  op  Judgment. 


Sec.  4570.  When  to  be  made. —  In  cases  where  the  plaintiff  is  non 
suited,  or  withdraws  his  action,  or  where  judgment  is  confessed,  and  in  all 
cases  where  a  verdict  is  rendered,  the  justice  shall  forthwith  render  judgment, 
and  enter  the  same  in  his  docket.  In  ail  other  cases,  he  shall  render  judgment, 
and  enter  the  same  in  his  docket,  within  three  days  after  the  action  is  sub- 
mitted to  him  for  decision. 

G.  a  <^.  65,  §  66  (68). 

Sec.  4571.  On  dismissal. —  Whenever  an  action  is  dismissed  for  any 
cause,  judgment  shall  be  rendered  for  costs,  and  execution  may  issue  to  en- 
force such  judgment,  in  the  same  manner  and  with  the  same  effect  as  in  other 
cases. 

G.  a  eh.  65,  §  67  (69). 

Sfia  4572.  When  no  personal  service. —  In  all  cases  where  the  service 
of  the  summons  is  made  by  leaving  a  copy  thereof  at  the  last  usual  place  of 
abode  of  the  defendant,  and  where  the  service  of  the  summons  is  made  by 
publication,  before  judgment  is  rendered,  the  plaintitf  shall  file  or  cause  to  be 
filed  with  the  justice  a  bond  with  sufficient  sureties,  to  be  approved  by  said 
justice,  in  double  the  amount  of  the  judgment  claimed,  conditioned  that  if 
the  defendant,  within  six  months  from  the  rendition  of  the  judgment,  appears 
and  is  admitted  to  defend  the  action,  the  plaintiff  will  abide  the  order  of  the 
court  therein,  and  will  refund  all  amounts  collected  upon  said  judgment,  and 
Buke  restitution  of  all  property  received  in  virtue  thereof,  if  ordered  by  said 
court,  and  pay  all  costs  ana  damages  that  may  be  adjudged  against  him. 

G.  a  ch.  65,  §  68  (70).  as  amended  1869,  ch.  74,  §  1.  Before  amendment  this  section  was 
Inuted  to  Bervice  by  publication,  and  the  time  to  appear  and  defend  was  one  year. 

8ia  4573.  Same. —  At  any  time  within  six  months  from  the  rendition  of 
^judgment,  as  provided  in  the  preceding  section,  the  defendant  therein  shall 
«6  permitted  to  appear  and  defend  said  action,  upon  complying  with  the  fol- 
hw'mg  conditions : 

fiTBL    He  shall  serve  a  notice  upon  the  plaintiff,  his  agent  or  attornev, 
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specifying  that  on  a  day  therein  named,  which  shall  not  be  less  than  three 
nor  .more  than  ten  days  from  the  day  of  service  thereof,  that  the  defendant 
will  apply  to  the  justice  of  the  peace  before  whom  the  judgment  was  rendered, 
or  his  successor  in  office,  to  have  the  said  judgment  reopened. 

Second.  He  shall  file  a  bond  with  said  justice,  with  sureties  to  be  approved 
by  him,  in  a  sum  double  the  amount  of  the  judgment,  conditioned  that  he  will 
abide  the  order  of  the  court  in  the  case,  and  pay  all  costs  and  damages  that 
may  bo  adjudged  against  him  therein. 

Third.  He  shall  file  a  verified  answer  in  said  case.  If  said  answer  con- 
tains a  good  defence  to  the  complaint  in  said  action,  or  any  material  part 
thereof,  said  justice  shall  order  said  judgment  reopened,  and  like  proceedings 
shall  thereafter  be  had  therein  as  by  law  provided  for  actions  in  justices' 
courts. 

G.  S.  ch.  65.  §  69  (71),  as  amended  1869,  ch.  74,  §  2.  Before  amendment  this  section  merely 
provided  that  defendant,  or  his  representative,  could  defend  within  one  year,  **in  like  manner 
as  judgments  are  reopened  and  defended  "  in  district  court 


Judgment  by  Confession. 

Sec.  4574.  Authorized. —  Any  justice  may  enter  a  judgment  by  confes- 
sion of  the  defendant  in  any  case  when  the  debt  or  damage  does  not  exceed 
one  hundred  dollars. 

G.  a  ch.  65.  8  63  (65). 

Sec.  4575.  Requisites  for. —  No  confession  shall  be  taken,  or  judgment 
rendered  thereon,  unless  the  following  requisites  are  complied  with: 

First.     The  defendant  shall  personally  appear  before  the  justice. 

Second.  The  confession  shall  be  in  writing,  signed  by  the  defendant,  and- 
verified  b}^  his  oath,  and  filed  with  the  justice. 

Third.  If  it  is  for  money  due,  or  to  become  due,  the  confession  shall  state 
concisely  the  facts  out  of  which  it  arose,  and  show  that  the  sum  confessed 
therefor  is  honestly  due,  or  to  become  due.  If  it  is  for  the  purpose  of  secur- 
ing a  contingent  liability,  it  shall  state  concisely  the  facts  constituting  the  lia- 
bility, and  show  that  the  sum  confessed  therefor  does  not  exceed  the  same. 
•  G.  S.  ch.  65,  §  64  (66). 

Sec  4576.  Judgment  roll.— The  statement  and  affidavit  shall  be  filed 
with  the  justice,  who  shall  indorse  upon  it  the  time  of  filing,  and  enter  apoQ 
his  judgment  book  a  judgment  for  the  amount  confessed,  with  one  dollar  costs. 
The  statement  and  atHdavit,  with  the  judgment  indorsed,  thereupon  become 
the  judgment  roll. 

G.  S.  ch.  65,  §  65  (67). 

Mutual  Judgments. 

Sec.  4577.  May  be  set  off. —  If  there  are  mutual  justices'  judgments  be- 
tween the  same  parties,  upon  which  the  time  for  appealing  has  expired,  on 
which  there  is  no  existing  execution,  one  judgment,  on  the  application  of  either 
party,  and  reasonable  notice  given  to  the  adverse  party,  may  be  set  off  against 
the  other,  by  the  justice  before  whom  the  judgment  against  which  the  set-ofif 
is  proposed  was  rendered. 

G.  S.  ch.  65,  §  60  (62).    8  M.  419;  5  M.  278. 

Seo.  4578.    When  rendered  before  another  justice If  the  judgmen  t 

proposed  as  a  set-off  was  rendered  before  another  justice,  the  party  proposing 
such  setoff  shall  produce  before  the  justice  a  transcript  of  such  judgment, 
upon  which  there  is  a  certificate  of  the  justice  rendering  the  judgment,  that 
it  is  unsatisfied  in  whole  or  in  part,  and  that  there  is  no  appeal  or  existincr 
execution  thereon,  and  that  such  transcript  was  obtained  for  the  purpose  of 
being  a  set-off  against  the  judgment  to  which  it  is  offered  as  a  set-off.  The 
justice  granting  such  transcript  shall  make  an  entry  thereof  in  his  docket,  and 
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all  furtber  proceedings  on  such  judgment  shall  be  stayed,  unless  such  tran- 
script is  returned,  with  the  proper  justice's  certificate  thereon,  that  it  has  not 
been  allowed  in  setoff. 
G.  a  ch.  «5,  g  61  (63> 

I  Sec.  4579.    Entries  to  be  made.—  If  any  justice  shall  set  oflf  one  judg- 

i         raent  against  another,  he  shall  make  an  entry  thereof  in  his  docket,  and  execu- 

^  tion  shall  issue  only  for  the  balance  due  after  such  set-oflF.     If  a  justice  allows 

a  transcript  of  a  judgment  rendered  by  another  justice  to  be  set  oflf,  he  shall 

tile  such  transcript  among  the  papers  relating  to  the  judgment  in  which  it  is 

allowed  in  set-oflf;  if  he  refuses  such  transcript  as  a  set-off,  he  shall  so  certify 

OD  the  transcript,  and  return  the  same  to  the  party  who  offered  it. 

I  Q.  8.  ch.  65,  §  63  (64). 

Transcript  of  Judgment. 

SEa  4580.    Filed  in  district  court.—  Every  justice,  on  demand  of  any 

person  in  whose  favor  he  has  rendered  judgment  for  more  than  ten  dollars 

exclusive  of  costs,  shall  give  to  such  person  a  certified  transcript  of  such 

judgment;  and  the  clerk  of  the  district  t;ourt  of  the  county  in  which  the 

jadgment  was  rendered,  shall,  upon  the  production  of  any  such  transcript, 

tile  the  same  in  his  office,  and  forthwith  enter  such  judgment  in  the  docket  of 

,         the  district*court  judgments,  and  shall  note  therein  toe  time  of  filing  such 

i         transcript;  and  every  justice  having  custody,  by  virtue  of  his  office,  of  the 

'         docket  of  any  former  justice,  shall  give  a  transcript  of  any  judgment  therein 

I         appearing,  with  like  effect  as  if  such  judgment  bad  been  rendered  before  him. 

G.  S.  ch.  65,  §  70  (72).    82  M.  545 ;  52  M.  865. 

Sec.  4581.  EflTect  —  Lien  —  Execntion.— Every  such  judgment,  from 
the  time  of  filing  the  transcript  thereof,  shall  become  a  lien  on  tSe  real  estate 
of  the  defendant  in  the  county,  to  the  same  extent  as  a  judgment  of  the  dis- 
\  trict  court  of  the  same  county,  shall  be  equally  under  the  control  of  the  dis- 
trict court,  and  be  carried  into  execution  in  the  same  manner  and  with  like 
effect  as  the  judgment  of  such  district  court;  and  upon  filing  with  the  clerk 
of  the  district  court  of  any  other  county,  a  transcript  of  the  original  docket 
of  a  justice's  judgment  in  the  district  court  of  the  county  where  it  was  rendered, 
the  same  shall  be  therein  docketed,  and  thereupon  become  a  lien  upon  the 
real  property  in  such  county,  in  the  same  manner  as  provided  upon  the  filing 
of  transcripts  of  judgments  in  the  district  court;  but  no  execution  shall  be 
issued  thereon  out  of  any  district  court,  until  an  execution  has  been  issued  by 
tbe  justice,  and  returned  that  the  defendant  has  no  goods  or  chattels  whereon' 
to  levy  the  same,  which  shall  appear  by  a  certificate  from  the  justice,  filed 
with  the  clerk  of  the  district  court. 

G.  S.  ch.  65,  §  71  (73). 

Sfia  4583.  Levy  of  execution. —  Every  judgment,  when  a  transcript 
thereof  is  filed  in  the  clerk's  office  of  any  district  court,  shall  become  a  iien 
DpoQ  tbe  real  estate  of  the  defendant  as  in  other  cases;  but  in  cases  where 
the  service  of  the  summons  was  by  publication,  any  execution  issued  out  of 
the  district  or  justice  court  shall  be  enforced  only  against  the  real  estate  upon 
which  such  judgment  is  a  lien,  or  in  case  any  property,  money,  effects  or 
credits  of  the  defendant  have  been  seized  or  attached  by  virtue  of  any  writ 
of  attachment  or  garnishee  process  issued  in  the  action,  then  upon  the  prop- 
erty, money,  effects  or  credits,  seized,  attached  or  held  by  virtue  of  such  pro- 


G.  a  ch.  65,  8  73  (74). 

Judgment  —  Evidence  of  Jurisdiction. 

Sia  4583.  When  prima  facie. —  In  all  cases  where  a  judgment  has  been 
rendered  bv  a  justice  of  the  peace,  and  the  same  has  not  been  appealed  from, 
Qt  reversed,  or  annulled,  and  has  remained  undisturbed  for  a  period  of  not  less 
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than  two  years,  such  justice  of  the  peace  shall  be  presumed  to  have  had  juris- 
diction of  the  subject-matter  of  the  action  and  the  parties  thereto  at  the  time 
of  rendering  such  judgment,  where  it  appears  by  the  docket,  or  transcript 
thereof  on  tile  in  the  oflBce  of  the  clerk  of  the  district  court  of  the  proper 
county,  that,  at  the  time  of  rendering  such  judgment,  he  did  acquire  such 
jurisdiction;  and  a  duly  certified  transcript  thereof  shall  be  received  as  evi- 
dance  of  such  judgment  in  all  the  courts  of  this  state:  provid-edy  that  where 
such  transcript  is  to  be  used  outside  of  the  county  in  which  such  judgment 
ivas  rendered,  there  shall  be  attached  thereto  a  certificate  of  the  clerk  of  the 
district  court  of  the  proper  county,  to  the  effect  that  at  the  date  of  the  render- 
ing of  such  judgment,  such  justice  of  the  peace  was  such  officer,  duly  elected 
and  qualified  as  sUch. 

1871,  ch,  70:  "  An  act  to  make  certain  juclp:ment8  of  justices  of  the  peace  prima  facie  evi* 
dence  of  jurisdiction.*'    Approved  March  7,  lb71.    32  M.  546. 


TITLE  8. 
EXECUTION  AND  PROCEEDINGS  THEREON. 

Issuance. 

Sec.  4584.  When. —  Upon  every  judgment  rendered  by  a  justice,  execu- 
tion shall  be  issued  by  such  justice,  in  the  manner  hereinafter  prescribed,  at 
any  time,  on  demand,  after  the  expiration  of  the  period  allowed  by  law  for 
taking  an  appeal  from  said  judgment. 

G.  S.  ch.  65,  §  73  (76). 

Skc.  4585.  Entries. —  Before  any  execution  is  delivered,  the  justice  shall 
state  in  his  docket,  and  also  on  the  back  of  the  execution,  the  amount  of  the 
debt  or  damages,  and  costs,  separately;  and  the  officer  receiving  such  execu* 
tion  shall  indorse  thereon  the  time  of  the  reception  of  the  same. 

G.  S.  ch,  65,  §  75  (TB)." 

Levy. 

Sec  4586.  Proceedings. —  The  execution  shall  command  the  officer  to 
lev3"  the  debt  or  damages,  together  with  the  interest  thereon  and  the  costs, 
upon  the  goods  and  chattels  of  the  person  against  whom  the  execution  is 
granted,  except  ^ch  articles  as  are  exempt  by  law  from  execution,  and  to  pay 
the  money,  within  thirty  days  from  date,  to  the  justice  who  issued  the  execji- 
tion. 

G.  S.  ch.  65,  §  74  (77).  ' 

Sec.  4587.  Tender  in  pa3rment.— The  officer  who  holds  an  execution 
shall  receive  all  money  tendered  to  him  in  payment  thereof,  and  indorse  the 
same  on  the  execution,  and  give  the  person  paying  the  same  a  receipt  there- 
for, in  which  shall  be  specified  on  what  account  the  same  was  paid. 

G.  a  ch.  65,  §  80  (83). 

Sale. 

Sec.  4588.  Notice. —  The  officer,  after  taking  goods  and  chattels  into  his 
custody  by  virtue  of  an  execution,  shall,  without  delay,  give  public  notice,  by 
at  least  three  advertisements,  posted  in  three  public  places  in  the  election  dis- 
trict where  the  property  is  to  be  sold,  of  the  time  and  place  when  and  where 
the  same  will  be  exposed  for  sale.  Such  notice  shall  describe  the  goods  aad 
chaituls  taken,  and  be  posted  at  least  ten  days  before  the  day  of  sale. 

G.  S.  ch.  Go,  g  77  (80). 
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Sec.  4589.  At  public  vendue  —  Return  of  execution —  At  the  time 
80  appointed,  the  officer  shall  expose  the  goods  and  chattels  to  sale  at  public 
vendue  to  the  highest  bidder.  The  officer  shall  in  all  cases  return  the  execu- 
tion, and  have  the  money  before  the  justice  at  the  time  of  making  such 
return. 

G.  S.  ch.  65,  §  78  (81). 

Sec.  4590.  Oflloer  not  to  purchase.—  No  officer  shall,  directly  or  iu- 
direcily,  purchase  any  goods  and  chattels  at  any  sale  made  by  him  upon  exe- 
cution. 

G.  a  ch.  65,  §  79  (82). 

Eenewal  of  Execution. 

Sec  4591.  When  may  be  renewed. —  If  any  execution  is  not  satisfied, 
it  umy,  at  the  request  of  the  plaintiff,  be  renewed  from  time  to  time,  by  the 
jastice  issuing  the  same,  by  an  indorsement  to  that  effect,  dated  and  signed 
by  him;  if  any  part  of  such  execution  has  been  satisfied,  the  indorsement  of 
renewal  shall  express  the  sum  due  on  the  execution;  every  such  indorsement 
shall  renew  the  execution  in  full  force  in  all  respects,  for  thirty  days,  and  no 
longer.    An  entry  of  such  renewal  shall  be  made  in  the  docket  of  the  justice.* 

EKecution  after  transcript. —  If  an  execution  shall  not  have  been  issued 
prior  to  the  delivery  of  a  transcript  of  the  judgment  to  the  judgment  creditor, 
and  filing  of  the  same  with  the  clerk  of  the  district  court,  as  provided  in  sec- 
tion* seventy  of  this  chapter,  the  justice  may  issue  an  execution  upon  such 
judgment  after  such  delivering  or  tiling  of  such  transcript;  and  on  the  return 
thereof  unsatisfied,  in  whole  or  in  part,  shall,  on  demand  of  such  creditor,  de- 
liver to  bim  a  certified  transcript  of  the  entries  in  his  docket  relating  to  the 
issuing  and  return  of  such  execution,  and  the  amount  collected  thereon,  and 
the  costs  accrued  since  the  entry  of  judgment.  The  judgment  creditor  may 
file  such  transcript  with  the  clerk  of  the  district  court  where  the  judgment  is 
docketed,  who  shall  thereupon  make  a  note  of  the  facts,  in  the  docket  of  such 
judgment  m  his  office;  and  thereafter  execution  may  issue,  as  provided  in 
section*  seventy -one  of  this  chapter,  for  theumount  of  the  original  judgment 
unsatisfied  at  the  time  of  issuing  the  same,  and  interest  and  costs  accrued. 

G.  a  ch.  t5,  §  76  (79),  as  amended  1S71,  ch.  71,  February  24th.  Amendment  below  *.  i  Sec 
4S61,  ante. 

Stay  of  Execution. 

Sfia  4592.  How  obtained. —  Execution  upon  a  judgment  rendered  by  any 
justice  of  the  peace  in  this  state  may  be  stayed  as  hereinafter  provided:  Upon 
a  judgment  for  any  sum  not  exceeding  ten  dollars,  exclusive  of  costs,  one 
month ;  upon  a  judgment  not  exceeding  twent}^-tive  dollars,  exclusive  of  costs, 
two  months;  upon  a  judgment  exceeding  twenty-five  dollars,  and  not  exceed- 
ing fifty  dollars,  three  months;  upon  a  judgment  exceeding  fifty  dollars,  and 
not  exceeding  seventy-five  dollars,  exclusive  of  costs,  four  months;  upon  a 
jadgment  exceeding  seventy-five  dollars,  exclusive  of  costs,  six  months;  pro- 
rified,  that  in  order  to  obtain  such  stay,  the  party  applying  therefor  shall, 
within  ten  days  after  judgment  is  rendered,  file  a  recognizance,  with  one  or 
more  responsible  persons,  to  be  approved  by  the  justice,  as  bail  for  him,  con- 
diiioned  that  the  judgment  debtor  will  pay  the  amount  of  such  judgment,  in- 
terest and  costs,  within  the  time  for  which  the  stay  is  granted,  and  authorizing 
the  justice  to  issue  execution  for  such  amount  upon  default  of  such  payment: 
provided,  that  the  interest  to  be  allowed  shall  be  at  the  rate  of  seven  per  cent, 
per  annum  on  the  amount  of  the  judgment,  including  the  costs. 

1871,  ch.  68,  §  1,  as  amended  1879,  ch.  24.  Amendment  struck  out  twelve  per  cent,  and  in- 
tmed  BeTen.  '*  An  act  providing  for  a  stay  of  execution  on  judgments  rendered  in  courts  of 
jQsuces  of  the  peace."    Approved  March  6,  1871. 

SEa  4593.  Form  of  stay. —  The  recognizance  provided  for  in  section^one 
of  this  act  may  be  in  the  following  form:  We,  A.  B.  and  C.  D.,  do  hereby 
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acknowledge  ourselves  to  owe  and  be  indebted  to  E.  F.  in  the  sura  of dol- 
lars, to  be  levied  and  collected  of  our  several  goods  and  chattels  if  default  be 
made  in  the  conditioa  following:  Whereas,  the  above  named  E.  F.  did,  on  the 

day  of ,  A.  D.  18 — ,  recover  a  judgment  for  the  sum  of dollars 

ao;ainst  the  above  named  A.  R,  in  the  justice's  court  of  G.  H.,  Esq.,  a  justice 

of  the  peace  in  and  for  the  county  of and  state  of  Minnesota,  and  said 

A.  B.  desires  a  stay  of  execution  thereon  for  the  term  of month  from  the 

date  thereof:     Now,  if  said  A.  B.  shall  pay  to  said  justice  of  the  peace,  or  bis 

successor  in  office,  for  the  use  of  said  E.  F.,  the  said  sum  of dollars,  and 

interest  thereon  at  seven  per  cent,  a  year,  said  term  of month,  then  this 

obligation  ,shall  be  void;  but  if  default  be  made  in  such  payment,  execution 
may  issue  against  said  A.  B.  and  C.  D.,  for  such  amount  as  ma}'  be  due  on  said^ 
judgment,  and  interest  as  aforesaid,  and  costs  accruing. 

Dated  this day  of ^  IS—,  A.  B. 

CD. 
•    Taken  and  acknowledged  before  me  the  date  aforesaid. 

G.  H.,  Justice  of  the  Peace. 

The  recognizance  shall  be  in  double  the  amount  of  the  judgment,  including 
costs,  and  the  bail  shall  justif}^  in  all  cases,  and  shall  possess  the  qualifications 
required  by  section  one  hundred  and  twenty-two  of  chapter  sixtj^six  of  the 
general  statutes. 

1871,  ch.  68.  §  3j  as  amended  1879,  ch.  24.     Amendment  reduced  interest  from  twelve  to 

seven  per  cent.      i  §  4593. 

Sec.  4594.  Expiration  of  stay. —  If  the  judgment,  interest  and  costs  be 
not  paid  at  the  expiration  of  the  time  for  which  the  same  may  have  been 
stayed,  the  judgment  creditor  may  have  execution  issued  against  the  judgment 
debtor  and  the  bail,  for  the  amount  thereof  and  accruing  costs  and  interest. 

1871.  ch.  68.  §  3. 

Sec.  4595.    Execution  against  bail. —  Every  officer  to  whom  an  execution 

shall  issue  against  bail  as  provided  in  the  next  preceding  sections,  shall  certify 
in  his  return  thereon  whether  the  same,  and  what  amount,  if  any,  was  col- 
lected from  the  bail,  and  the  true  date  [of]  such  collection. 

1871,  ch.  68,  §  4. 


TITLE  9. 

REPLEVIN. 
Issuance  of  "Weit. 


Sec.  4596.  AflB.davit  for. —  When  the  object  of  the  action  is  to  recover 
the  possession  of  personal  property,  the  plaintiff  or  some  other  person  shaU, 
before  any  writ  is  issued,  make  an  affidavit,  and  file  the  same  with  the  justice. 

G.  S.  ch.  65,  §  81  (88). 

Seo.  4597.  Same  —  Contents. —  Such  affidavit  shall  state  that  the  prop- 
erty (describing  it)  is  wrongfully  detained  by  the  defendant,  that  the  plaintiff 
is  entitled  to  the  immediate  possession  thereof,  that  it  was  not  taken  from  him 
by  any  process  legally  and  properly  issued  against  him,  or  if  so  taken,  that  it 
was  exempt  fi^om  seizure  on  such  process;  it  shall  also  state  the  value  of  the 
property  according  to  the  best  knowledge  and  belief  of  the  affiant. 

G.  S.  ch.  65,  §  82  (y9).     16  M.  51;  23  M.  620;  82  M.  494 ;  4a  M.  888. 

Skc.  4598.  Bond. —  The  plaintiff  shall  also  execute  a  bond  to  the  defend- 
ant, with  sufficient  sureties,  to  be  approved  by  the  justice,  in  a  penalty  at  least 
double  the  value  of  the  property  sought,  as  appears  by  the  affidavit  filed,  coa* 
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ditioned  that  he  will  appear  on  the  return  day  of  the  writ  and  prosecute  his 
action  to  judgment,  and  return  the  property  to  the  defendant,  if  a  return 
thereof  is  ordered  by  the  court,  and  also  pay  all  costs  and  damages  that  may 
be  adjudged  against  him.  The  bond  shall  be  filed  with  the  justice,  for  the  use 
of  any  person  injured  by  the  proceedings,  and  an  action  may  be  maintained 
on  such  bond  to  recover  the  amount  of  any  judgment  rendered  on  dismissal 
of  the  action  for  want  of  jurisdiction,  or  an}'^  other  cause,  or  for  failure  to 
abide  by  any  such  judgment,  or  to  return  the  property  when  ordered  by  the 
court  upon  such  dismissal. 

G.S.ch.65,S5  83,  as  amended  1881,  Ex.  S.  ch.  5 (November 2 1);  lSa5,  oh.  33  (MarchS).  Acts 
1881  struck  out  '*  in  a  penalty  at  least  double  the  value  of  the  property  sought,  "  and  required 
the  bond  with  not  Ites  than  two  sureties  and  not  less  than  ^0.  Acts  1885  re-enacted  the  sec- 
tion as  it  read  in  G.  S. 

Skc.  4599.  Writ  issue. —  Upon  the  approval  and  filing  by  the  justice  of 
the  bond  reauired  by  section  one  of  this  act,*  the  justice  shall  issue  a  writ, 
directed  to  the  sheriff  or  any  constable  of  the  county  in  which  the  action  may 
be  brought,  commanding  him  to  take  the  property  described  therein  and  de- 
liver the  same  to  the  plaintiff,  and  summon  the  defendant  to  appear  and 
answer  the  same  on  the  return  day  mentioned  in  the  writ. 

G.  &  ch.  65,  §  84,  as  amended  1881,  Ex.  S.  ch.  5,  §  2;  1885,  ch.  83.  §  2.  Below  *  is  section 
before  amendment.  Acts  1881,  Ex.  S.  ch.  5,  struck  out  tne  provision  that  property  be  delivered 
to  plaintiff,  and  inserted  that  officer  hold  it  subject  to  further  order  of  the  court.  Acts  1885, 
ch.  83,  re-enacted  as  it  read  in  G.  S.  and  added  matter  above  ♦.    27  M.  806, 

Sec.  4600.    Co-defendant.—  If  a  third  person  claims  the  property,  he  shall 
be  made  a  co-defendant, 
Q.  a  ch.  65,  §  80  (98). 

Service. 

SEa  4601.  Service  and  return.— In  obedience  to  such  writ,  the  officer 
receiving  such  writ'shall  foHhwith  take  possession  of  the  property  mentioned 
in  the  writ,  if  the  same  is  in  the  possession  of  the  defendant,  or  his  agent;^  for 
which  purpose  he  may  break  open  any  dwelling  house  or  other  inclosure,  hav- 
ing tirst  demanded  entrance,  and  exhibited  his  authority  if  required,^  and  shall 
return  the  writ  immediately  after  the  service  thereof,  and  state  in  his  return 
fully  in  what  manner  he  served  and  executed  the  same. 

G.  a  ch.  65,  8  85  (92),  as  amended  1881,  Ex.  S.  ch.  5,  §  8 ;  1835,  ch.  33,  §  8.  Above  ♦  is  section 
before  amendment.  Amendment  of  1881  added  matter  below  *  and  also  that  officer  keep  the 
pcoperty  until  cause  decided,  which  acts  1885  left  out. 

Judgment. 

SEa  4602.  Judgment  for  plaintiff.—  If  the  property  sought  be  not  ob- 
tained, the  plaintiff  if  he  establishes  his  right  thereto,  shall  recover  the  value 
of  that  right;  whether  obtained  or  not,  he  shall  recover  the  damages  and 
costs  he  has  sustained  in  consequence  of  the  illegal  detention,  or  the  taking 
or  withholding  thereof;  *and  upon  the  entry  of  any  such  judgment  the  jus- 
tice shall,  at  the  expiration  of  ten  days  thereafter,  if  no  appeal  be  taken  from 
such  judgment,*  issue  execution  for  the  costs  and  damages  awarded  to  said 
plainiiflf,  together  with  the  amount  due  plaintiff  as  the  value  of  the  property 
Dot  obtain^,  and  to  which  plaintiff  is  entitled. 

G.  a  ch.  65,  §  87,  as  amended  1881,  Ex.  S.  ch.  5,  i%  4;  1885,  ch.  33,  §  4.  Above  *  is  section 
before  amendment,  except  word  '*  costs,''  inserted  by  acts  1881,  Ex.  S.  which  also  provided  for 
deJi?ery  of  property  to  plaintiff  upon  recovery  of  judgment,  which  was  struck  out  by  acts 
1885,  ch,  38,  which  inserted  matter  between  *  ♦.    81  M.  429. 

Sea  4603.  Judgment  for  defendant.—  If  the  plaintiff  fails  to  establish 
his  right  to  the  property,  *  or  the  action  is  dismissed  by  the  justice  tor  want 
of  jurisdiction  or  other  cause,  or  the  action  is  dismissed  by  the  plaintiff,^  the 
defendant  shall  recover  such  damages  and  costs  as,  under  the  circumstances, 
be  shows  himself  entitled,  and,  in  addition  thereto,  tuay  have  judgment  lor 
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the  return  of  the  propert}^  or  the  value  thereof,  if  the  same  shall  have  been 
taken  out  of  his  possession  or  delivered  to  the  plaintiff. 

G.  S.  ch.  65,  §  88(95),  as  amended  1881,  Ex.  S.  ch.  5,  §  5;  1885,  ch.  83,  §  5.  Matter  be- 
tween *  *  inserted  by  acts  1881,  Ex.  S.,  and  also  provided  for  return  and  renewal  of  execu- 
tion, which  was  left  out  by  acts  18y5.     14  M.  460;  36  M.  301. 

Seo.  4604.  Same. —  If  the  property  has  been  delivered  to  the  plaintiff,  and 
the  action  is  dismissed  before  answer,  or  the  defendant  in  his  answer  claims  a 
return  thereof,  the  defendant  shall  have  judgment  for  a  return  of  the  prop- 
erty, and  damages,  if  any,  lor  the  detention  or  taking  and  withholding  thereof; 
but  such  judgment  shall  not  be  a  bar  to  another  action  for  the  same  property 
or  any  part  tliereof. 

G.  S.  ch.  65,  §  89  (96).    27  M.  306. 


TITLE  10. 

attachment. 

Issuance  —  Ketubn. 


Seo.  4605.  Authorized. —  Any  creditor  is  entitled  to  proceed  by  attach- 
ment, in  a  justice's  court,  against  the  propertv  of  his  debtor,  in  the  cases,  upon 
the  conditions,  and  in  the  manner  provided  in  this  title. 

G.  S.  ch.  65,  g  90  (97).  ««.>. 

Seo.  4606.  Pleadings. —  Like  pleadings  and  proceedings  shall  be  had,  as 
far  as  pi^actieable,  in  actions  commenced  by  attachment,  and  actions  founded 
on  contracts  and  commenced  by  summons.    ^ 

G.  S.  ch.  65,  §  99  (109). 

Sec.  4607.  Affidavit  for. —  Before  a  writ  of  attachment  is  issued,  the 
plaintiff,  or  some  person  in  his  behalf,  shall  make,  and  file  with  the  justice,  an 
aiiidavit  staling  that  the  defendant  is  indebted  to  the  plaintiff  in  a  sum  ex- 
ceeding five  dollars,  and  specifying  the  amount  of  such  indebtedness,  as  near 
as  may  be,  over  and  above  all"  legal  set-offs,  and  that  the  same  is  due  upon 
contract,  express  or  implied,  or  upon  judgment  or  decree  of  some  court,  and 
containing  a  further  statement  that  the  affiant  has  good  reason  to  believe, 
either — ■ 

First.    That  the  defendant  is  a  non-resident  corporation;  or 

Second.  That  the  defendant  is  not  a  resident  of  this  state,  and  has  not  re- 
sided therein  three  months  immediately  preceding  the  time  of  making  such 
alfidavit; 

Third.  That  the  defendant  has  absconded,  or  is  about  to  abscond,  from 
the  state; 

Fourth.  That  the  defendant  has  removed,  or  is  about  to  remove,  any  of  his 
property  out  of  this  state,  with  intent  to  defraud  his  creditors;* 

Fitth.  That  the  defendant  resides  in  any  other  county,  and  more  than  one 
hundred  miles  from  the  residence  of  the  justice; 

Sixth.  That  the  defendant  contracted  the  debt  under  fraudulent  representa- 
tions; 

Seventh.  That  the  defendant  so  conceals  himself  that  the  summons  cannot 
be  served  upon  him;  or 

Eighth.  That  the  defendant  has  fraudulently  conveyed  or  disposed  of,  or 
is  about  fraudulently  to  convey  or  dispose  of,  any  of  his  property  or  effects, 
so  as  to  hinder,  delay  or  defraud  his  creditors. 

G.  S.  ch.  65,  §  91  (98).     3  M.  ^9. 

Sec.  4608.  Bond.—  Before  issuing  a  writ  of  attachment,  the  justice  shall 
require  a  bond  on  the  part  of  the  plaintiff,  with  sufficient  surety,  conditioned 
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that  if  the  plaintiff  fails  to  recover  jndgment,  the  plaintiflF  will  pay  all  costs 
that  may  be  adjudged  against  him,  and  all  damages  which  the  defendant  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum  of  one  hundred 
dollars. 
G.  a  ch.  65,  §  93  (100). 

Skc.  4609.  When  returnable. —  In  the  first  five  cases  mentioned  in  tho 
preceding  section,  the  writ  of  attachment  shall  be  returnable  in  three  days; 
but  in  all  other  cases,  it  shall  be  returnable  as  an  ordinary  summons. 

G.  S.  ch.  65,  §  92  (99). 

Sfia  4610. .  Betnmable  —  How  executed  —  Publication  of  sum 
mens. —  The  writ  of  attachment  shall  be  returnable  as  an  ordinary  summons, 
and  the  officer  shall  execute  the  same  by  summoning  the  defendant,  if  to  be 
found  within  the  county,  and  by  attaching  the  goods  and  chattels,  moneys 
aid  credits  of  the  defendant,  not  exempt  by  law.  In  case  the  defendant  can- 
not be  found  in  the  state,  he  may  be  summoned  by  the  publication  of  the 
summons,  as  in  other  cases. 

G.  ach.65,§94(l01). 

Sebviob  by  Publication.    . 

Sec.  4611.  When. —  Whenever,  upon  the  return  of  a  writ  of  attachmeuu 
issued  by  a  justice  of  the  peace,  it  is  made  to  appear  to  the  satisfaction  of  the 
justice,  by  the  return  of  the  officer  thereon,  or  by  affidavit,  that  the  defend- 
ant therein,  or,  in  case  of  more  than  one  defendant,  either  of  them,  cannot  be 
found  in  the  state,  or  keeps  himself  concealed  therein  to  avoid  the  service  of 
le^  process,  the  justice  may  make  an  order  that  each  defendant  be  served 
with  a  iuinmons  in  the  action  by  the  publication  thereof,  as  hereinafter  pro- 
vided, and  shall  thereupon  issue  a  summons,  directed  to  the  defendant,  re- 
quiring him  to  appear  before  the  said  justice,  at  a  time  and  place  in  said  sum- 
mons CO  be  specified,  to  answer  to  the  plaintiff  in  a  civil  action,  (naming  the 
said  plaintiff,)  which  summons  shall  be  made  returnable  not  less  than  six  nor 
more  than  twenty  days  after  the  expiration  of  the  period  of  publication.  And 
whenever,  upon  the  return  of  a  writ  of  attachment,  it  shall  appear  by  the  re- 
turns of  the  officer  that  he  has  found  and  attached  property  in  his  county, 
but  that  the  defendant  cannot  be  found  in  the  county,  and  it  shall  be  made 
to  appear  by  affidavit  that  the  defendant  resides  in  another  county  in  the 
state,  then  and  in  that  case  the  action  shall  be  continued  for  a  period  not  ex- 
ceeding twenty  days,  and  the  summons  shall  be  served  upon  the  defendant 
in  the  same  manner  as  a  summons  is  served  under  like  circumstances  in  the 
district  court. 

1871,  ch.  69,  §  1 :  "An  act  to  provide  for  the  service  of  summons  by  oublication  in  attachment 
cases  in  justices*  courts  and  regulating  proceedings  therein."  Appro vea  March  8, 1871.   46  M.  819. 

Sec.  4612.  Same. —  The  summons  shall  be  published  once  in  each  week 
for  three  successive  weeks  in  a  newspaper  published  in  the  county  in  which 
the  action  is  pending,  if  there  is  one,  or,  if  there  is  no  newspaper  published  in 
said  county,  then  in  a  newspaper  published  in  an  adjoining  county  in  this  state, 
or,  if  there  is  no  newspaper  published  in  either  of  said  counties,  then  in  a 
newspaper  published  at  the  state  capital.  If  such  defendant's  place  of  resi- 
dence is  known  to  the  officer  or  person  upon  whose  return  or  affidavit  the 
order  of  publication  is  made,  a  copy  of  the  summons  and  of  the  complaint  in 
ibe  action  shall,  within  six  days  after  the  summons  is  issued,  be  deposited  in 
the  postoffice,  addressed  to  the  said  defendant  at  his  place  of  residence,  and  the 
postage  thereon  paid. 

1871,  ch.  69,  §  3. 

8Ba4613.    Adjournment  pending  publication. —  Upon  making  such 
order,  the  justice  shall  adjourn  the  action  to  the  time  when  said  summons  is 
■  I  returnable,  during  which  time  his  jurisdiction  in  the  action  shall  con- 
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tinue,  for  the  purpose  of  the  subsequent  proceedings  therein,  and  the  de- 
tention of  any  property  attached  by  virtue  of  the  writ  of  attachment  in  the 
custody  of  the  officer  to  abide  the  result  of  the  action,  or  the  disposal  of  any 
such  property  in  pursuance  of  section  *  ninety-seven  of  chapter  sixty-five,  of 
the  general  statutes. 

1871,  ch.  69,  §  3.     1  Sea  4605,  post     46  M.  819. 

FOKTHOOMINO     BoND. 

Seo.  4614.  When  and  by  whom.— When  property  of  the  defendant  is 
actually  seized  on  attachment,  the  defendant,-or  any  other  person  for  him, 
may  obtain  possession  thereof,  by  giving  a  bond  vvith'sureties,  to  the  satisfac- 
tion of  the  officer  executing  the  writ,  in  double  the  value  of  the  property 
attached,  conditioned  that  the  same  shall  be  forthcoming  when  and  where  the 
justice  shall  direct,-and  Ishall  abide  the  judgment  of  the  justice. 

G.  S.  ch.  65,  §  95  (105).     21  M.  434. 

Skc.  4615.  Same  —  By  third  person — When  the  property  of  the  de- 
fendant found  in  the  hands  or  possession  [of]  any  other  person  than  the 
defendant,  is  attached,  such  person  may  retain  the  possession  thereof,  by  giv- 
int^  bond  with  sureties,  to  the  satisfaction  of  the  ofiicer  executing  the  writ,  in 
double  the  value  of  the  property  attached,  conditioned  that  the  same  shall  be 
forthcoming  when  and  where  the  justice  shall  direct,  and  shall  abide  the  judg- 
ment of  the  justice. 

G.  S.  ch.  65,  g  96  (106). 

Sec.  4G16.    Same  —  Before  final  judgment.— Attachments  may  be 

dissolved,  on  motion,  at  any  time  before  final  judgment,  if  the  defendant 
appears  and  pleads  to  the  action,  and  gives  bond  to  the  plaintiff,  with  good 
and  sufficient  surety,  to  be  approved  by  the  justice,  in  double  the  amount 
of  property,  elfects  and  credits  attached,  conditioned  that  if  judgment  is 
rendered  against  him,  he  will  pay  the  amount  thereof,  with  cos^-s  and  interest 
thereon. 

G.  S.  ch.  65.  §  100  (110).    87  M.  297. 

Sec  4617.  Same  —  Efibot. —  When  any  attachment  is  dissolved,  the  prop- 
erly and  effects  attached  shall  be  released,  and  the  action  proceed  as  if  it  had 
been  commenced  by  a  summons  only. 

G.  S.  ch.  65,  §  101  (HI). 

Execution. 

Sec  4618.  Sale  under. —  "When  judgment  is  rendered  in  any  attachment 
case,  execution  may  issue  thereon,  and  the  property  attached  may  be  sold 
in  the  same  manner  as  in  other  cases,  except  as  otherwise  provided  in  this 

title. 

G.  S.ch.  65.  §108(113). 

Sec  4619.  Sale  of  perishable  property. —  When  property  is  seized  on 
attachment,  which  is  likely  to  perish  or  depreciate  in  value  before  the  probable 
end  of  the  action,  or  the  keeping  of  which  would  be  attended  with  much  loss 
or  expense,  the  justice  may  order  the  same  to  be  sold  by  the  officer,  in  the 
same  manner  aud  on  the  same  notice  as  goods  are  required  to  be  sold  on  an 
execution;  and  the  proceeds  of  such  sale  shall  remain  m  the  hands  of  the  offi- 
cer, subject  to  be  disposed  of  as  the  property  would  have  beeu  if  seized  upon 
in  specie. 

G.  S.  ch.  65,  §  97  (107). 

Skc  4620.  Compensation  for  keeping  property.— When  property  is 
seized  on  attachment,  the  justice  may  allow  to  the  officer  having  charge 
thereof  such  compensation  for  his  trouble  and  expense  in  keeping  and  main- 
taining the  same  as  is  reasonable  and  just. 

G.  S.  ch.  65,  §  98  (108). 
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TITLE  11. 
APPEALS. 

When  and  How  Obtained. 

Sec.  4621.  When  allowed. —  Any  person  aggrieved  by  any  judgment 
rendered  by  any  justice,  when  the  judgment  exceeds  fifteen  dollars,  or,  in  an 
action  of  replevin,  when  the  value  of  the  property  as  sworn  to  in  the  affidavit 
exceeds  fifteen  dollars,  or  when  the  amount  claimed  in  the  complaint  exceeds 
thirty  dollars,  may  appeal,  by  himself  or  agent,  to  the  district  court  of  the 
county  where  the  same  was  rendered;  but  this  does  not  apply  to  an  action  of 
forcible  entry  and  detainer:  provided^  that  an  appeal  upon  questions  of  law, 
as  herein  provided,  may  be  taken  in  any  action  without  reference  to  the 
amount  in  controversy,  or  the  amount  of  the  judgment. 

G.  a  ch.  65,  §  103  (113).     1  M.  289;  11  M.  164;  80  M.  207;  38  N.  W.  804 ;  46  M.  259. 

Sec.  4622.  Procedure  —  Time  for — No  appeal  shall  be  allowed  in  any 
case  unless  the  following  requisites  are  complied  with,  within  ten  days,  after 
judgment  rendered,  viz: 

First.  An  affidavit  shall  be  filed  with  the  justice  before  whom  the  cause 
was  tried,  stating  that  the  appeal  s  made  in  good  faith,  and  not  for  the 
purpose  of  delay. 

Second.  A  bond  shall  be  executed  by  the  party  appealing,  his  agent  or  at- 
torney, to  the  adverse  party,  in  a  sum  sufficient  to  secure  such  judgment  and 
costs  of  appeal,  with  one  or  more  sureties,  to  be  approved  by  the  justice,  con- 
ditioned that  the  appellant  shall  prosecute  his  appeal  with  effect,  and  abide 
the  order  of  the  court  therein. 

Third.  The  party  appealing  shall  serve  a  notice  upon  the  opposite  partj% 
his  agent  or  attorney  who  appeared  for  him  on  the  trial,  specifying  the  ground 
of  the  appeal,  generally,  as  follows:  That  the  appeal  is  taken  upon  questions 
of  law  alone,  or  upon  questions  of  fact  alone,  or  upon  questions  of  both  law 
and  fact.  Said  notice  shall  be  served  by  delivering  a  copy  thereof  to  the  per- 
son upon  whom  service  is  made,  or  by  leaving  a  copy  at  the  residence  of  such 
person;  and  the  original  notice,  with  proof  of  service  thereof,  shall  be  filed 
with  the  justice  who  rendered  the  judgment  appealed  from,  within  ten  days 
after  such  service  is  made. 

Fourth.  The  party  appealing  shall  pay  to  the  justice  his  fees  for  making 
the  return,  if  demanded  by  the  justice. 

G.  S.  ch.  65,  §  104  (114),  as  amended  1868,  ch.  93.  Amendinent  added  fourth  subdivision. 
10 M.  220;  11  M.  72;  15  M.  196,  447;  2i  M.  551;  23  M.  4;  26  M.  28;  45  M.  298;  46  M.  238. 

Sec.  4623.  Allowance  of  appeal. —  Upon  a  compliance  with  the  fore- 
going provisions,  the  justice  sball  allow  the  appeal,  and  make  an  entry  of  such 
allowance  in  his  docket;  and  all  further  proceedings  on  the  judgment  before 
tbe  justice  shall  be  suspended  by  the  allowance  of  the  appeal. 

G.  8.  ch.  65,  §  105  (115).     51  N.  W.  1103. 

Sec.  4624.  Same  —  Compelled. —  If  a  justice  fails  to  allow  an  appeal  in 
a  cause,  when  the  same  ought  to  have  been  allowed,  the  district  court,  on  such 
fact  satisfactorily  appearing,  may,  by  attachment,  conipel  him  to  allow  the 
same,  and  to  return  his  proceedmgs  in  the  action,  together  with  all  papers  re- 
quired to  be  returned  by  him. 

G.  a  ch.  65.  §  110  (120). 

Transcript. 

Sia  4625.  Transcript  from  justice.— Within  twenty  days  after  filing 
the  notice  of  appeal,  and  *  before  the  first  day  of  the  next  term  of  the  district 
court,  the  justice  shall  file  in  the  office  of  the  clerk  of  the  district  court  wherein 
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he  resides,  a  transcript  of  all  the  entries  made  in  his  docket,  together  with  all 
the  process  and  other  papers  relating  to  the  action,  and  filed  with  the  justice; 
and  upon  the  filing  of  his  return,  the  district  court  shall  become  possessed  of 
the  action,  and' shall  proceed  therein  in  the  same  manner,  as  near  as  may  be, 
as  in  actions  originally  commenced  in  that  court,  except  as  herein  otherwise 
provided:  providedy  that  upon  an  appeal  upon  questions  of  law  alone,  the  jus- 
tice before  whom  the  action  is  tried  shall,  upon  the  request  of  either  party  to 
the  suit,  return  to  the  district  court  a  true  transcript  of  all  the  evidence  given 
upon  the  trial,  and  the  same  shall  be  tiled  with  the  clerk  of  the  district  court 
as  a  part  of  the  return  of  said  justice. 

G.  8.  ch.  65,  tj  106(116),  as  amended  1872,  ch.  66  (March  4);  1878,  ch.  66.  Amendment  of 
1872  aJded  matter  before  *,  and  amendmeat  of  1873  added  the  proviso.  11  M.  72;  12  M.  216; 
15  M.  196;  30  M.  51 ;  37  M.  501 ;  38  M.  415. 

Seo.  4626.  Same  — By  successor  in  office.— Whenever  an  appeal  is 
taken  after  any  justice  has  gone  out  of  oflBce,  from  a  judgment  rendered  by 
hirn  while  in  office,  such  person  shall  make  return  to  such  appeal,  in  like  man- 
ner and  with  like  effect  as  if  such  appeal  had  been  taken  while  he  was  in  office. 

G.  S.  ch.  65,  §118(127). 

Si:c.  4627.  Transcript  —  Compelled. —  Upon  an  appeal  being  made  and 
allowed,  the  district  court  ma}^,  by  attachment,  compel  a  return  by  a  justice 
of  the  proceedings  in  the  action,  and  of  the  papers  required  of  hini  to  be  re- 
turned. 

G.  S.  ch.  65.  §  109  (119). 

Seo.  4628.  Araendment  of. —  Whenever  the  court  is  satisfied  that  the 
return  of  the  justice  is  essentially  erroneous  or  defective,  the  court  may,  by 
attachment,  compel  him  to  amend  the  same. 

G.  S.  ch.  65,  §111(131). 

Trial  —  Judgment  —  Execution^ 

Sec.  4G29.  Bntry  of  appeal  for  trial.—  The  appellant  shall  cause  an 
entry  of  the  appeal  to  be  made  by  the  clerk  of  the  district  court,  upon  the  cal- 
endar of  actions  for  trial,  on  or  before  the  second  day  of  the  term,  unless 
otherwise  ordered  by  said  court;  and  the  plaintiff  in  the  court  below  shall  be 
plaintiff  in  said  district  court.  And  if  the  appellant  fails  or  neglects  to  enter 
the  appeal  as  aforesaid,  the  appellee  may  have  the  same  entered  at  any  time 
d\iring  that  or  some  succeeding  term,  and  the  judgment  of  the  court  below 
shall  be  entered  against  the  appellant  for  the  same,  with  interest  and  the  costs 
of  both  courts:  provided,  that  it  shall  not  be  necessary  for  either  party  to 
notice  the  appeal  for  trial,  nor  file  a  note  of  issue  with  the  clerk. 

G.  S.  ch.  Go.  §  lOS  (118),  as  amended  1871,  ch.  78  (February  27).  Amendment  added  the  pro- 
viso and  inserted  '*  upon  the  calendar  of  actions  for  trial."    8  M.  258. 

8kc.  4630.  Trial  of  appeals. —  Upon  an  appeal  upon  questions  of  law 
alone,  tiie  action  shall  be  tried  in  the  district  court  upon  the  return  of  the  jus- 
tice; upon  an  appeal  taken  upon  questions  of  fact  alone,  or  upon  questions  of 
both  law  and  fact,  the  action  shall  be  tried  in  the  same  manner  as  actions 
originally  commenced  in  the  district  court. 

G.  S.  ch.  65,  §  107  (117),  as  amended  1868,  ch.  93.  Amendment  struck  out  the  provision  that 
no  question  of  iaw  sliall  be  tried  in  district  court  but  that  raised  in  court  below  and  excepted 
to  at  the  time,  except  objection  to  jurisdiction  and  that  complaint  or  answer  does  not  state 
facts  sufficient  to  roust  i'nte  cause  of  action.  14  M.  214,  4(50;  18  M.  217;  24  M.  98;  27  M-  30; 
as  M,  415  ;  45  M.  185;  as  M  317. 

Sec.  4631.  When,— Ah  appeals  allowed  thirty  days  before  the  first  day 
of  the  term  of  the  district  court  next  after  the  appeal  allowed,  shall  bo  deter- 
mined at  such  term,  unless  continued  for  cause. 

G.  S.  ch.  65,  g  118  (K^3).     27  M.  001. 
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Sec.  4632.  No  dismissal,  when.—  No  appeal  allowed  by  a  justice  shall 
be  dismissed  on  account  of  there  being  no  bond,  or  that  the  bond  given  is 
defective,  if  tbe  appellant  will,  before  the  motion  to  dismiss  is  determined^ 
execute  such  bond  as  he  ought  to  have  executed  before  the  allowance  of  the 
appeal,  and  pay  all  costs  that  shall  be  incurred  by  reason  of  such  default  or 
omission. 

G.  S.  ch.  65,  §  112  (122). 

Sec.  4633.  Judgment  on  appeal. —  In  all  cases  of  appeal  from  a  justice's 
court,  the  district  court  has  power  to  aflBrm  the  judgment  of  the  justice,  upon 
any  default  of  the  appellant  to  appear  and  prosecute  his  appeal;  and  in  all 
cases,  if  the  judgment  is  against  the  appellant,  such  judgment  shall  bo  rendered 
against  him  and  his  sureties  in  the  bond 

Q.  &  ch.  65,  §  114  (124).    8  M.  258;  28  M.  89;  44  M.  12. 

Sec.  4634.  Execution. —  If,  upon  an  execution  issued  upon  such  judg- 
ment, the  principal  shall  not  pay  the  amount  thereof,  and  the  officer  cannot 
find  sufficient  property  of  said  principal  to  satisfy  the  same,  such  execution 
shall  be  enforced  against  the  sureties;  and  the  officer  shall  specify  on  his 
return  by  whom  the  money  was  paid,  and  the  time  thereof. 

G.  S.ch.  65,  §115(125). 

Sec.  4635.  Judgnient  for  surety. —  After  the  return  of  an  execution 
^listied  in  whole  or  in  part  out  of  the  property  of  the  surety,  such  surety  is 
entitled  to  a  judgment,  on  motion,  against  the  principal,  for  the  amount  so 
paid  by  him,  together  with  interest  from  the  time  of  payment;  such  motion 
shall  be  made  within  one  year  alter  the  return-day  of  the  execution,  and  the 
return  of  the  officer  is  evidence,  upon  the  hearmg  of  such  motion,  of  the 
facts  therein  stated. 

6.  a  eh.  65  §  116  (126). 


TITLE  12. 
CONTEMPTS. 


Sec.  4636.  What  constitutes. —  In  the  following  cases  a  justice  may 
punish  for  contempt: 

First. —  Persons  guilty  of  disorderly,  contemptuous  and  insolent  behavior 
toward  such  justice,  whilst  engaged  in  the  trial  of  an  action,  or  in  rendering 
judgment,  or  in  any  judicial  proceeding,  which  tends  to  interrupt  such  pro- 
ceedings, or  to  impair  the  respect  due  to  his  authority. 

Secon^. —  Persons  guilty  of  any  breach  of  the  peace,  noise  or  disturbance, 
tending  to  interrupt  the  official  proceedings  of  such  justice. 

Third. —  Persons  guilt}'  of  resistance  or  disobedience  to  any  lawful  order  or 
process  made  or  issued  by  him. 

a  a  eh.  65,  §  119  (128). 

Sec.  4637.  To  be  heard  in  defense.— No  person  shall  be  punished  for 
contempt  before  a  justice  of  the  peace,  until  an  opportunity  is  given  him  to 
be  heard  in  his  defence;  and  for  that  purpose  the  justice  may  issue  his  war- 
rant to  bring  the  offender  before  him. 

G.  S.  ch.  65,  §  121  (130). 

SEa  4638.  Summarily  arraigned — If  the  offender  is  present,  he  may 
be  ftommarily  arraigned  by  the  justice,  and  proceeded  against  in  the  same 
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manner  as  if  a  warrant  had  been  previously  issued,  and  the  offender  arrested 

thereon. 

G.  S.  ch.  65,  g  122  (131). 

Sec.  4639.    Punisliment. —  Punishment  for  contempt  may  be  by  fine,  not 

exceeding  twenty  dollars,  or  by  imprisonment  in  the  county  jail,  not  exceeding 
two  days. 

G.  S.  ch.  65,  §  120  (129).       •  ' 

Sr:c.  4640.    Warrant  of  commitment.— The  warrant  of  commitment 

for  any  constable  shall  set  forth  the  particular  circumstances  of  the  offence, 

or  it  shall  be  void, 
G.  ach.  65,  §124(133). 

By  Witnesses. 

Sec.  4041.  Witness  failing  to  attend. —  If  any  person  duly  subpoenaed, 
and  obliged  to  attend  as  a  witness,  fails  to  do  so.  he  shall  be  considered  guilty 
of  a  contempt,  and  shall  be  fined  all  the  costs  for  his  apprehension,  unless  he 
shows  reasonable  cause,  to  the  satisfaction  of  the  justice,  for  his  omission  to 
attend  ;  in  \yhich  case  the  party  requiring  such  appearance  shall  pay  the  costs 
thereof. 

G.  S.  ch.  65,  §  128  (137). 

Sec.  4G42.  Refusal  to  answer  or  be  sworn. —  When  any  witness  at- 
tending before  a  justiee  of  the  peace,  in  any  cause,  refuses  to  be  sworn  in  some 
form  prescribed  by  luw,  or  to  answer  any  pertinent  or  proper  question,  such 
justice  ma}",  by  order,  commit  such  witness  to  the  jail  of  the  county. 

G.  a  cb.  65.  §  125  (134). 

Skc.  4643.  Order  of  commitment.—  Such  order  shall  specify  the  cause 
for  which  the  same  is  issued  ;  and  if  it  is  for  refusing  to  answer  any  question, 
such  question  shall  be  s|)ecitied  therein;  and  such  witness  shall  be  closely  con- 
fined pursuant  to  such  order,  until  he  submits  to  be  sworn,  or  to  answer,  as 
the  case  may  be. 

G.  a  ch.  65,  §  126  (135). 

Sec  4644.  Same  —  Adjournment  of  case — The  justice  shall  there- 
upon adjourn  such  case,  at  the  request  of  the  party,  for  such  time  as  shall 
be  reasonable,  or  until  such  witness  shall  testify  in  the  case.  . 

G.  S.  ch.  65,  g  137  (136). 

Record  on  CoNAaorioN. 

Sec.  4645.    Filed  in  district  court — Upon  the  conviction  of  any  person 

for  contempt,  the  justice  shall  make  up  a  record  of  the  proceedmgson  the  con- 
viction, stating  the  particular  circumstances  of  the  oflfence,  and  the  judgment 
rendered  thereon,  and  shall  lile  the  same  in  the  office  of  the  clerk  of  the  dis- 
trict court,  and  shall  also  enter  the  same  in  his  docket  as  in  civil  cases. 

G.  S.  ch.  65,  g  123(133). 
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TITLE  13. 
FORMS  IN  CIVIL  ACTIONS. 

Sec.  4646.  The  following  or  equivalent.— The  following  or  equivalent 
forms  shall  be  nsed  by  justices  of  the  peace,  in  proceedings  to  be  had  under 
the  provisions  of  this  chapter,  to  wit : 

SUMMONS. 

State  op  Minnesota,  ) 

County  of .      )  **' 

The  State  oe  Minnesota,  To  the  Sheriff  or  any  ConstaUe  of  said  County: 

You  are  hereby  commanded  to  summon ,  if  he  shall  be  found  in 

your  county,  to  be  and  appear  before  the  undersigned,  one  of  the  justices  of 

the  peace  in  and  for  said  county,  on  the day  of ^  18 — ,  at o'ctook 

in  the noon,  at ,  in  said  county,  to  answer  to in  a  civil  action; 

and  have  you  then  and  there  this  writ. 

Given  under  my  hand,  this day  of ^  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

SUMMONS  IN   case  OF   PUBLICATION. 

State  op  Minnesota,  \ 

County  of .      )  *** 

The  State  of  Minnesota,  To ,  Defendant: 

You  are  hereby  summoned  to.  be  and  appear  before  the  undersigned,  one  of 

the  justices  of  the  peace  in  and  for  said  county,  on  the  — - —  day  of ,  18 — , 

at o'clock  in  the noon,  at  ray  office,  in  the  of  — r-,  in  said 

county,  to  answer  to in  a  civil  action.    Should  you  fail  to  appear  at  the 

lime  and  place  aforesaid,  judgment  will  be  rendered  against  you,  upon  the 

evidence. adduced  by  said for  such  sum  as  he  shall  show  himself  en- 

tiUed  to. 

Given  under  my  hand,  this day  of ^  A.  D.  18 — . 

A.  B.,  Justice  of  the  Peace. 

subpcena. 
State  of  Minnesota,  ) 

County  of .      )  **• 

The  State  of  Minnesota: 

You  are  hereby  required  to  appear  before  the  undersigned,  one  of  the  jus- 
tices of  the  peace  in  and  for  the  said  county,  at ,  on  the day  of , 

at o'clock  in  the noon  of  said  day,  to  give  evidence  in  a  certain  cause 

then  and  there  to  be  tried,  between ,  plaintiff,  and j  de- 
fendant, on  the  part  of  the . 

Given  under  my  hand,  this day  of ,  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

WEIT  OF  attachment. 

State  of  Minnesota,  ) 

County  of .       )  **" 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable  of  said  County: 

You  are  hereby  commanded  to  attach  the  goods  and  chattels,  moneys,  effects 

and  credits  of ,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  the 

sora  of ,  with  interest  and  cost  of  suit,  in  whosesoever  hands  or  possession 

the  same  may  be  found  in  your  county,  and  so  provide  that  the  goods  and 
chattels  so  attached  may  be  subject  to  further  proceedings  thereon,  as  the  law 
requires;  and  also  to  summon  the  said ,  if  to  be  found,  to  be  and 
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appear  in  ray  office  in  said  county,  on  the day  of ,  A.  D.  18 — ,  at 

o'clock  in  the noon,  to  answer  to ,  in  a  civil  action,  to  his  dam- 
age onfe  hundred  dollars  or  under. 

Given  under  my  hand  at j  this day  of ,  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

WErr  OP  REPLEVIN, 

State  op  Minnesota,  ) 

County  of .      )  *** 

The  State  op  Minnesota,  To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  A.  B.  complains  that  C.  D.  has  taken  and  does  unjustly  detain,  (or 
does  unjustly  detain,  as  the  case  may  be,  particularly  describing  the  goods 
and  chattels  to  be  replevied,  and  the  value  thereof,^  therefore  you  are  com- 
manded that  you  cause  the  same  goods  and  chattels  to  be  replevied  without 
delay;  and  if  the  said  A.  B.  shall  give  security  as  required  by  law,  that  you 
cau^  the  said  goods  and  chattels  to  be  delivered  to  the  said  A.  B.;  and  also 
that  you  summon  the  said  C.  D.  to  be  and  appear  before  me,  one  of  the  jus- 
tices of  the  peace  in  and  for  said  county,  on  the day  of y  A.  D.  18 — , 

at o'clock  in  the noon,  at ,  in  said  county,  to  answer  complaint 

of . 

Given  under  my  hand  this day  of j  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

execution. 
State  op  Minnesota,  ) 

County  of .      )  *^- 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas  judgment  against ,  for  the  sum  of ,  lawful  money  of 

the  United  States,  and  for ,  co^s  of  suit,  was  recovered  the day  of 

,  before  me,  at  the  suit  of ;  these  are  therefore  to  command  you 

to  levy  distress  on  the  goods  and  chattels  of  the  said ,  (excepting 

such  as  the  law  exempts,)  and  make  sale  thereof  according  to  law  in  such  case 
made  and  provided,  to  the  amount  of  the  ^aid  sum,  together  with  twenty-five 
cents  for  this  execution,  and  the  same  return  to  me  within  thirty  days,  to  be 

rendered  to  the  said ,  for said and  costs.    Hereof  fail  not, 

under  penalty  of  the  law. 

Given  under  my  hand  this day  of j  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peruse. 

venire  pob  a  juby. 
State  op  Minnesota,  ) 

County  of .      )  **' 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable  of  said  County: 

You  are  hereby  commanded  to  summon to  be  and  appear  before 

the  undersigned,  one  of  the  justices  of  the  peace  in  and  for  said  county,  on  the 

day  of ,  at o'clock  in  the noon  of  said  day,  in  the  town  of 

,  to  make  a  jury  for  the  trial  of  a  civil  action  between ,  plaintiff, 

and ,  defendant,  and  have  you  then  and  there  this  writ. 

Given  under  my  hand  this day  of ,  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

wabbant  pob  contempt. 

State  op  Minnesota,  ) 

County  of .       f  **• 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable  of  said  County: 

You  are  hereby  commanded  to  apprehend  A.  B.,  and  bring  him  before  J.  P., 
one  of  the  justices  of  the  peace  of  said  county,  at  his  office  in  said  county,  to 
fihow  cause  why  he,  the  said  A.  B.,  should  not  be  convicted  of  a  criminal  cou- 
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tempt  alleged  to  have  been  committed  on  the day  of ,  A.  D.  18 — , 

before  the  said  justice,  while  engaged  as  a  justice  of  the  peace  in  judicial  pro- 
ceedings. 

Dated  this day  of ,  A.  D.  18—. 

J.  P.,  Justice  of  the  Peace. 

record  of  oonvicnon  for  conl-kmpt. 

State  of  Minnesota,  ) 

County  of .      )  *** 

The  State  of  Minnesota: 

Whereas,  on  the day  of ,  A.  D.  18 — ,  while  wfi,  the  undersized, 

one  of  the  justices  of  the  peace  of  the  said  county,  was  engaged  i^  the  trial  of 
a  cause  between  C.  D.,  plaintiflf,  and  E.  F.,  defendant,  in  said  county,  accord- 
ing to  the  statute  in  such  case  made  and  provided,  A.  B.,  of  the  said  county, 
did  interrupt  the  said  proceedings,  and  impair  the  respect  due  to  the  author- 
ity of  the  undersigned,  by  (here  describe  the  cause  particularly)  and  whereas 
tie  said  A.  B.  was  thereupon  required  by  the  undersigned  to  answer  for  the 
said  contempt,  and  show  cause  why  he  should  not  be  convicted  thereof;  and 
whereas  the  said  A.  B.  did  not  show  any  cause  against  the  said  charge:  Be 
it  therefore  remembered,  that  the  said  A.  B.  is  adjudged  to  be  guilty,  and  is 
convicted,  of  a  criminal  contempt  aforesaid,  before  the  undersigned,  and  is  ad- 

JDdffed  by  the  undersigned  to  pay  a  fine  of dollars,  or  to  be  imprisoned 

in  the  common  jail  of  said  county  for  the  term  of  two  days,  or  until  he  is  dis- 
charged from  imprisonment  according  to  law. 

Dated  this day  of ,  A.  D.  18—. 


6.  a  du  65,  8  129  (188). 


J.  p.,  Justice  of  the  Peace. 


TITLE  14. 
JURISDICTION  IN  CRIMINAL  CASES,  AND  PROCEEDINGS  THEREIN. 

Jurisdiction. 

Sea  4647.  To  try  and  determine. —  Justices  of  the  peace  have  power 
to  hold  a  court,  subject  to  the  provisions  hereinafter  contained,  to  hear,  try 
and  determine  all  charges  for  offences  arising  within  their  respective  counties, 
where  the  punishment  prescribed  by  law  does  not  exceed  a  line  of  one  hun- 
dred dollars,  or  imprisonment  for  three  months. 

G.  a  ch.  65.  §  181  (140).    27  M.  16;  25  M.  872;  41  N.  W.  863:  37  M.  492;  46  M.  65. 

8ec  4648.  Limits  of  jurisdiction. —  Justices  of  the  peace  have  power 
axKl  jurisdiction,  throughout  their  respective  counties,  as  follows: 

First.    To  cause  to  be  kept  all  laws  made  for  the  preservation  of  the  peace; 

Second.  To  cause  to  come  before  them,  or  any  of  them,  persons  who  break 
the  peace,  and  commit  them  to  jail,  or  bail  them,  as  the  case  may  require; 

Third.  To  arrest,  and  cause  to  come  before  them,  persons  who  attempt  to 
break  the  peace,  persons  who  keep  houses  of  ill  fame,  or  frequenters  of  the 
same,  or  common  prostitutes,  and  compel  them  to  give  security  for  their  good 
bebavior,  and  to  keep  the  peace ; 

Fourth.  To  cause  ti  come  before  them  persons  who  are  charged  with  com- 
mitting any  criminal  offence,  and  commit  them  to  jail,  or  bail  them,  as  the 
case  may  require. 

a  8.  ch.  66,  §  180  (189). 

Bttx  4649.  In  assault,  battery  or  aflE!ray .—  No  assault,  battery  or  affray 
il indictable;  but  all  such  offences  shall  be  prosecuted  and  determined  in  a 
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summarv  manner,  by  complaint  made  before  a  justice  of  the  peace,  and,  on  con- 
viction thereof,  theoflfender  may  be  punished  by  fine  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars. 
G.  8.  ch.  65,  §  157  (166). 

Sec.  4650.  In  breach  of  the  peace. —  If  any  justice  of  the  peace  has  any 
knowledge  that  any  of  tha  offences  mentioned  in  the  last  section  are  about  to 
be  committed,  he  shall  issue  his  warrant,  and  proceed  as  is  directed  when  com- 
plaint has  been  made;  and  if  any  such  oflFence  is  committed,  threatened  or  at- 
tempted in  his  presence,  he  shall  immediately  arrest  the  offender,  or  cause  it 
to  be  done;  and  for  this  purpose  no  warrant  or  process  is  necessarv,  but  the 
justice  may  summon  to  his  assistance  any  sheriff,  coroner  or  constable,  and  all 
other  persons  there  present,  whose  duty  it  shall  be  to  aid  the  justice  in  pre- 
serving the  peace,  arresting  and  securing  the  offenders,  and  all  such  as  obstruct 
or  prevent  the  justice  or  any  of  his  assistants  in  the  performance  of  their 
duty;  and  any  person  who,  when  summoned  to  aid  in  arresting  and  securing 
an  offender,  refuses  to  give  such  assistance,  shall  forfeit  five  dollars  to  the  use 
of  the  county. 

G.  S.  ch.  65,  §  158  (167). 

Sfio.  4651.  Same — Recognizance. —  In  case  of  the  breach  of  any  recog- 
nizance entered  into  in  a  criminal  case,  the  same  shall  be  certified  and  returned 
to  the  district  court,  to  be  proceeded  in  according  to  law. 

G.  a  ch.  65.  §  159  (168). 

Sec.  4652.  When  no  jurisdiction. —  If,  in  the  progress  of  any  trial  before 
a  justice,  under  the  provisions  of  this  title,  it  appears  to  the  justice  that  he  has 
not  final  jurisdiction  in  the  case  before  him,  and  that  the  accused  ought  to  be 
put  upon  his  trial  for  an  offence  cognizable  before  the  district  court,  the  iustico 
shall  immediately  stop  all  further  proceedings  before  him,  and  proceed  as  in 
other  criminal  cases  cognizable  before  the  district  court. 

G.  8.  ch.  65,  §  160  (169).    83  M.  24. 

Aeeest  —  Bail. 

Sec  4653.  Complaint — Warrant. — Upon  com  plaint  made  to  any  justice 
by  any  constable  or  other  person,  that  any  such  offence  has  been  committed 
within  the  county,  he  shall  examine  the  complainant  on  oath,  and  the  wit- 
nesses produced  by  him,  and  reduce  the  complaint  to  writing,  and  cause  the 
same  to  be.  subscribed  by  the  complainant;  and  if  it  appears  that  such  offence 
has  been  committed,  the  said  justice  shall  issue  his  warrant,  reciting  the  sab- 
stance  of  the  complaint,  and  requiring  the  oflBcer  to  whom  it  is  directed  forth- 
with to  arrest  the  accused,  and  to  bring  him  before  such  justice,  or  some 
other  justice  of  the  same  county,  to  be  dealt  with  according  to  law;  and,  in 
the  same  warrant,  may  require  the  officer  to  summon  such^ witnesses  as  shall 
be  named  therein,  to  appear  and  give  evidence  at  the  trial. 

G.  S.  ch.  65,  §  183  (141).    87  M.  492. 

Sec.  4654.  Security.— The  justice  may  re(juire  of  the  complainant  to 
give  security  for  costs,  and,  if  he  refuses,  the  justice  may  dismiss  the  com- 
plaint. 

G.  a  ch.  65,  §164(173). 

Seo.  4655.  Title  of  action. —  The  justice  shall  enter  the  action  in  his 
docket,  in  which  the  state  of  Minnesota  shall  be  plaintiff,  and  the  accused  de- 
fendant, and  he  shall  keep  all  such  other  entries  as  are  required  in  civil 
actions. 

G.  a  ch.  65,  §  183  (142).    16  M.  182;  34  M.  266;  30  M.  50;  26  M.  i. 

Sec.  4656.  Arraignment — Plea —  The  charge  made  against  the  accused, 
as  stated  in  the  warrant  of  arrest,  shall  be  distinctly  read  to  him,  and  he 
shall  be  required  to  plead  thereto,  which  plea  the  justice  shall  enter  in  his 
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minutes;  if  the  accused  refuses  to  plead,  the  justice  shall  enter  the  fact,  with 
a  plea  of  not  guilty  in  behalf  of  such  accused,  in  his  minutes. 

G.  a  ch.  65,  8  186  (145). 

Sec.  4657.  Bail. —  From  the  time  of  the  return  of  the  warrant,  until  the 
time  of  the  trial,  the  accused  may  give  bail,  with  one  or  more  sufficient 
sureties,  for  his  appearance  at  the  time  fixed  for  the  trial;  or,  in  the  event  of 
failure  to  do  so,  he  may  be  committed  to  jail  for  safe  keeping,  by  order  of 
said  justice,  or  left  in  the  custody  of  the  arresting  officer* 

G.  a  cb.  65,  §  185  (144). 

Trial. 

Sec  4658.  Time  of. —  On  the  return  of  the  warrant  with  the  accused, 
the  said  justice  shall  proceed  to  hear,  try  and  determine  the  action  within  one 
day,  unless  continued  for  cause. 

G.S.ch.  65,  §184(148). 

Sec.  4659.  Plea  of  guilty. —  If  the  accused  pleads  guilty  to  such  oharce, 
the  court  shall  thereupon  convict' him  of  the  offence  charged,  and  render 
judgment  thereon. 

G.  a  cb.  65,  §  188  (147). 

Ssa  4660.  Summon  witnesses. —  In  all  cases  arising  under  this  title, 
the  justice  shall  summon  the  injured  party,  and  all  others  whose  testimony  is 
deemed  material,  as  witnesses  at  the  trial,  and  enforce  their  attendance  by  at- 
tachment, if  necessary. 

G.  a  ch.  65,  §  161  (170). 

Src.  4661.  Same— When  cause  continued.— When  a  trial  under  the 
provisions  of  this  title  is  continued  by  the  justice,  it  shall  not  be  necessary  for 
the  justice  to  summon  any  witness  who  may  be  present  to  appear  at  the  con- 
tinuance; but  the  justice'shall  verbally  notify  such  witnesses  as  either  party 
may  require,  to  attend  before  him  to  testify  in  the  cause  on  the  day  set  for 
trial 

O.  a  ch.  66,  §  168  (172). 

Ssa  4662.  Trial  without  jury.—  If  the  plea  of  the  accused  is  not  guilty, 
and  a  jury  is  waived  by  him,  the  said  justice  shall  proceed  to  try  such  issue, 
and  to  determine  the  same  according  to  the  evidence  which  may  oe  produced 
against,  and  in  behalf  of,  such  accused. 

G.  a  ch.  65,  §  137  (146). 

Ssa  4663.  JuTor  or  witness  in  contempt.-  In  case  any  person  sum- 
moned  to  appear  before  a  justice,  pursuant  to  the  provisions  of  this  title,  as  a 
juror  or  witness,  fails  to  appear,(or  if  any  witness  appearing  refuses  to  be 
sworn  or  to  testify,  be  is  liable  to  the  same  penalties,  and  majr  be  proceeded 
against  in  the  same  manner,  as  provided  by  law  in  respect  to  jurors  and  wit- 
nesses in  justices'  courts  in  civil  actions. 

G.acb.  65,  §154(168). 

Tbial  Br  JUBT. 

Ssa  4664.  Jury  list. —  After  the  joining  of  issue,  and  before  the  court 
proceeds  to  an  investigation  of  the  merits  of  the  action,  unless  the  accused  ex- 
pressly waives  his  right  to  a  trial  by  jury,  the  court  shall  direct  the  sheriff,  or 
any  constable  of  the  county,  to  make  a  list  in  writing  of  the  names  of  twenty- 
four  inhabitants  of  the  county,  qualified  to  serve  as  jurors  in  the  district  court, 
from  which  list  the  complainant  and  accused  may  each  strike  out  six  names. 

G.  &  ch.  65,  §  189  (148),  as  amended  1867,  ch.  81 ;  1870,  ch.  78. 

8aa  4665.  Selection  —  Venire. —  In  case  the  complainant  or  the  accused 
B0g^6Ct8  to  strike  out  such  names,  the  justice  shall  direct  some  suitable  disin- 
lereited  person  to  strike  out  the  names  for  either  or  both  of  the  parties  so 
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neglecting;  and  upon  such  names  being  stricken  out^  the  justice  shall  issue  a 
venire,  directed  to  the  sheriflf  or  any  constable  of  the  county,  requiring  him 
to  summon  the  twelve  persons  wiiose  names  remain  upon  such  list,  to  appear 
betbre  such  justice,  at  the  time  and  place  to  be  named  therein,  as  a  jCiry  for 
the  trial  of  such  offence.  / 

a.  a  ch.  65,  §  140  (149),  as  amended  1867,  ch.  81;  1870,  ch.  78.    14  M.  439. 

Sec.  4666.  Summoning. —  The  ofBcer  to  whom  such  venire  is  delivered 
shall  summon  such  jury  personally,  and  shall  make  a  list  of  the  persons  sum- 
moned, which  he  shall  certify  and  annex  to  the  venire,  and  return  the  same, 
with  such  venire,  to  the  justice,  within  the  time  therein  specified. 

G.  a  ch.  65,  §  141  (150).  ^ 

Sec.  4667.  By-standers  to  fill  panel.—  If  anv  of  the  jurors  named  in 
such  venire  fail  to  attend  in  pursuance  thereof,  or  if  there  is  any  legal  objec- 
tion to  any  that  appear,  the  justice  shall  supply  the  deficiency  by  directing 
the  sheriff,  or  au}^  constable  who  may  be  present  and  disinterested,  to  sum- 
mon any  of  the  by-standers  or  others  who  are  competent,  and  against  whom 
no  cause  of  challenge  appears,  to  act  as  jurors  in  the  action. 

a  S.  ch.  65,  §  142  (151). 

Seo.  466S.  Challenge  for  cause.—  In  all  trials  for  criminal  offences  be- 
fore a  justice,  either  party  may  challenge  any  juror  for  cause. 

G.  S.  ch.  Go,  §  144  (158). 

Sec.  4669.  New  jury. —  If  the  officer  to  whom  the  venire  is  delivered 
fails  to  return  the  same,  as  thereby  required,  or  if  the  jury  fail  to  agree,  and 
are  discharged  by  the  justice,  a  new  jury  shall  be  selected  and  summoned  in 
the  same  manner,  and  the  same  proceedings  shall  thereupon  be  had,  as  herein 
prescribed  in  respect  to  the  first  jury,  unless  the  accused  consents  to  be  tried 
by  the  justice;  in  which  case  the  justice  shall  proceed  to  the  trial  of  the  issue, 
as  if  no  jury  had  been  demanded.  ' 

a  S.  ch.  05,  §  143  (152). 

Sec.  4670.  Conduct  of  trial. —  After  the  jury  are  sworn,  they  shall  sit 
together  and  hear  the  evidence  and  allegations  in  the  action,  which  shall  be 
delivered  in  public,  and  in  the  presence  of  the  accused;  and  after  hearing  the 
same,  the  jury  shall  be  kept  together  in  some  convenient  place,  until  they 
agree  on  a  verdict,  or  are  discharged  by  the  justice;  and  a  sheriff  or  constable 
shall  be  sworn  to  take  charge  of  the  jury,  in  like  manner  as  upon  trial  in  jus- 
tices' courts  in  civil  proceedings. 

G.  S.  ch.  65,  g  145  (154).    21  M.  47. 

Seo.  4671.    Verdict. —  When  the  jurors  have  agreed  on  their  verdict,  they 
shall  deliver  the  same  to  the  justice  publicly,  who  shall  enter  it  in  his  docket. 
G.  S.  ch.  C5,  §  146  (155).    25  M.  871. 

Judgment. 

Seo.  4672.  On  conviction. —  Whenever  the  accused  is  tried  under  the 
preceding  provisions  of  this  title,  and  found  guilty,  either  by  the  justice  or  by 
a  jury,  or  is  convicted  of  the  charge  made  against  him  on  a  plea  of  guilty, 
the  justice  shall  render  judgment  thereon,  and  inflict  such  punishment,  either 
by  line  or  imprisonment,  or  both,  as  the  nature  of  the  case  may  require. 

G.  S.  ch.  65,  §  147  (156). 

Sec.  4673.  Certificate  of  conviction.—  Whenever  any  conviction  is  bad 
before  a  justice,  he  shall  make  a  certificate  of  such  conviction,  under  his  hand, 
in  which  it  shall  be  sufficient  briefly  to  state  the  offence  charged,  and  the 
conviction  and  judgment  thereon,  and,  if  any  fine  has  been  collected,  the 

aitiount  tljcreof. 

G.  S.  ch.  C5,  g  155  (164). 
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SEa  4674.  To  be  filed  in  district  court.— Within  twenty  days  after 
Euch  conviction,  the  said  justice  shall  caose  such  certificate  to  be  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  in  which  the  conviction 
was  had. 

G.  S.  ch.  65,  §  156  (165). 

SEa  4675.  On  acquittal. —  Whenever  the  accused,  tried  under  the  pro- 
visiong?  of  this  chapter,  either  by  court  or  by  a  jury,  shall  be  acquitted,  he  shall 
be  immediately  discharged,  and  if  the  court  before  whom  the  trial  is  had,  shall 
certify  in  his  docket  that  the  complaint  was  willful  and  malicious,  and  with- 
out probable  cause,  it  shall  enter  a  judgment  against  the  complainant  to  pay 
all  the  costs  that  shall  have  accrued  to  the  court  and  sheriff,  or  constable  and 
jury,  and  the  fees  of  witnesses  in  the  proceeding  bad  upon  such  complaint. 
*The  complainant  may  stay  such  judgment  for  tnirty  days,  by  giving  satisfac- 
tory security  by  bond  to  the  state,  with  one  or  more  sureties,  conditioned  for 
the  payment  of  such  judgment  at  the  expiration  of  thirty  days;  but  if  the 
complainant  shall  neglect  to  give  such  security,  or  shall  neglect  to  pay  such 
costs,  then,  in  such  case,  the  court  before  whom  the  cause  is  tried,  may  issue 
execution  on  said  judgment  therefor,  but  the  defendant  in  such  judgment  shall 
have  the  right  of  appeal  therefrom,  as  in  civil  cases  tried  before  a  justice  of 
the  peace,  and  the  case  shall  be  tried  and  determined  by  the  court  on  such 
appeal  upon  the  records  and  evidence  in  the  case  duly  certified  and  returned 
by  the  magistrate. 

O.  a  oh.  65,  §  148  (157),  as  amended  1881,  Ex.  S.  eh.  82.  Approved  November  22d.  Amend- 
ment below  *.    80  M.  517. 

Sso.  4676.  Punishment. —  In  all  cases  of  conviction  under  the  provis- 
ions of  this  title,  the  justice  shall  enter  judgment  for  the  fine  and  costs  against 
tbe  defendant,  and  may  commit  him  until  the  judgment  is  satisfied,  or  issue 
execution  on  the  judgment  to  tbe  use  of  tbe  county :  provided^  that  no  justice 
sb<.  I  commit  a  defendant,  under  the  provisions  of  this  section,  for  a  longer 
|«riod  than  three  months. 

O.  8.  ofa.  65,  §  162  (171).    81  M.  44 ;  25  M.  872. 

Sbo.  4677.  Collection  of  fine. —  All  fines  imposed  by  a  justice,  if  paid 
before  the  accused  is  committed,  shall  be  received  by  the  justice,  and  by  him 
paid  over  to  the  county  treasurer,  within  thirty  days  after  the  receipt  thereof. 

O.  &  eh.  65,  §  165  (174). 

Sbo.  4678.  Same  — Paid  after  commitment.— If  the  accused  is  com- 
mitted, payment  of  any  fine  imposed  upon  him  shall  be  made  to  the  sheriff  of 
the  county,  who  shall,  within  thirty  days  after  the  receipt  thereof,  pay  over 
tbe  same  to  the  county  treasurer. 

O.  a  (^  65,  g  166  (175). 

Appeal. 

Saa  4679.  Procedure. —  The  person  charged  with  and  convicted  by  any 
sach  justice  of  any  such  offence  may  appeal  from  the  judgment  of  such  justice 
to  the  district  court:  provided^  that  no  appeal  shall  be  allowed  in  any  case, 
unless  the  following  requisites  are  complied  with  within  ten  days  after  such 
conviction,  viz: 

First.  The  person  so  appealing  shall  enter  into  a  recognizance,  with  one  or 
more  sufficient  sureties,  to  be  approved  by  such  justice,  conditioned  to  appear 
before  tbe  district  court  on  the  first  day  of  the  general  term  thereof,  next  to 
be  holden  in  and  for  the  same  county,  and  abide  the  judgment  of  said  court 
therein,  and  in  the  meantime  to  keep  the  peace  and  be  of  good  behavior. 

Second.  The  party  appealing  shall  serve  a  notice  upon  tbe  county  attorney 
of  the  county,  or  in  case  of  his  absence  from  the  county,  or  in  case  there  is  no 
county  attorney,  on  the  cleric  of  the  district  court  of  said  county,  specifying 
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generally  the  grounds  of  his  appeal,  as  follows,  to  wit:  that  the  appeal  is  taken 
upon  questions  of  law  alone,  or  upon  questions  of  fact  alone,*  or  upon  ques- 
tions of  .law  and  fact. 

O.  a  ch.  65,  §^149  (158).  as  amended  1867,  cb.  81 ;  1871,  ch.  72.    9  M.  166;  21  M.  500. 

Sec.  4680.  Allowance— Transcript  — Trial  of.— Upon  a  compliance 
Tvith  the  foregoing  provisions,  the  justice  shall  allow  the  appeal,  and  make  an 
entry  of  such  allowance  in  his  docket;  and  all  further  proceedings  on  the 
judgment  before  the  justice  shall  be  suspended  by  the  allowance  of  the  appeaL 
The  justice  shall  thereupon  make  a  return  of  all  the  proceedings  had  before 
him,  and  cause  the  complaint,  warrant,  recognizance,  original  notice  of  appeal, 
with  proof  of  service  thereof,  and  return,  and  all  other  papers  relating  to  said 
cause  and  filed  with  him,  to  be  filed  in  the  district  court  of  the  same  county, 
on  or  before  the  first  day  of  the  general  term  thereof  next  to  be  holden  m 
and  for  said  county.  And  the  complainant  and  witnesses  may  also  be  re- 
quired to  enter  into  recognizance,  with  or  without  sureties  in  the  discretion  of 
the  justice,  to  appear  at  said  district  court  at  the  time  last  aforesaid,  and  to 
abide  the  order  of  the  court  therein.  TJpon  an  appeal  on  questions  of  law 
alone,  the  cause  shall  be  tried  in  the  district  court  upon  the  return  of  the  jus- 
tice; on  an  appeal  taken  upon  questions  of  fact  alone,  or  upon  questions  of 
both  law  and  fact,  the  cause  shall  be  tried  in  the  same  manner  as  if  com- 
menced in  the  district  court:  provided^  that  upon  an  appeal  upon  questions  of 
law  alone  the  justice  before  whom  the  action  is  tried,  shall,  upon  the  request 
of  either  party  to  the  suit,  return  to  the  district  court  a  true  and  certified 
transcript  of  ail  the  evidence  offered  or  received  upon  the  trial,  and  the  same 
shall  be  filed  with  the  clerk  of  the  district  court,  as  a  part  of  the  return  of 
said  justice. 

O.  a  ch.  65,  g  160  (159),  as  amended  1867,  ch.  81 ;  1871,  ch.  72;  1883,  ch.  61.  18  M.  520;  21 
II.  458;  80  M.  50. 

Sbo.  4681.  Costs. —  The  appellant  shall  not  be  required  to  advance  any 
fees  in  claiming  his  appeal,  or  in  prosecuting  the  same;  but  if  convicted  in 
the  district  court,  or  if  sentenced  for  failing  to  prosecute  his  appeal,  he  may 
be  required,  as  a  part  of  his  sentence,  to  pay  the  whole  or  any  part  of  the 
costs  of  prosecution,  in  both  courts. 

O.  S.  ch.  65,  g  151  (160). 

Seo.  4682.  Failure  to  prosecute.— If  the  appellant  fails  to  enter  and 
prosecute  his  appeal,  he  shall  be  defaulted  on  his  recognizance;  and  the  dis- 
trict court  may  award  sentence  against  him  for  the  offence  whereof  he  was 
convicted,  in  like  manner  as  if  he  had  been  convicted  thereof  in  that  court; 
and  if  he  is  not  then  in  custody,  process  may  be  issued  to  bring  him  into  court 
to  receive  sentence. 

O.  S.  ch.  65,  §  152  (161). 

Sec.  4683.  Judgment  against  defendant  and  sureties —  If  the  judg- 
ment of  the  justice  is  affirmed,  or,  upon  any  trial  in  the  district  court,  the  de- 
fendant is  convicted,  and  any  fine  assessed,  judgment  shall  be  rendered  for 
such  fine,  and  costs  in  both  courts,  against  the  defendant  and  his  sureties. 

a  a  ch.  65,  §,158  (16^    IM.  207. 
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TITLE  15. 
FORMS  OF  WRITS  IN  CRIMINAL  PROCEEDINGS. 

Ssa  4684.    Schedule  of  forms.— The  following  forms  may  be  used  under 
the  last  title: 

form  of  warrant. 

State  of  Minnesota,  ) 

County  of .      f  *** 

The  State  of  Minnesota,  To  the  Sheriff  or  Constable  of  said  County: 

Whereas, has  this  day  complained  in  writing  to  me,  on  oath,  that 

did,  on  the day  of ,  A.  D.  18 — ,  at ,  in  said  county 

(here  insert  the  complaint,  whatever  it  may  be,)  and  prayed  that  the  said 

might  be  arrested  and  dealt  with  according  to  law;  now,  therefore,  you 

are  commanded  forthwith  to  apprehend  the  said and  bring  him  be- 
fore me,  to  be  dealt  with  according  to  law. 

Given  under  my  hand,  this day  of ^  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

ooioiitment  where  justice,  on  the  trial,  shall  find  that  he  has  not  juris- 
diction of  the  case.  • 

,        State  of  Minnesota,  ) 

'  County  of .       )  **• 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constahh  of  said  County: 

Whereas, ,  of,  etc.,  has  been  brought  this  day  before  the  under- 
signed, one  of  the  justices  of  the  peace  of  said  county,  charged  on  the  oath  of 

,  with  having,  on  the  day  of  ,  A.  D.  18 — , in  said 

coonty,  committed  the  offence  of  (here  state  the  offence  charged  in  the  war- 
rant,) and,  in  the  progress  of  the  trial  on  said  charge,  it  appearing  to  the  said 

justice  that  the  said had  been  guilty  of  the  offence  of  (here  state  the 

new  offence  found  on  the  trial,)  committed  at  the  time  and  place  aforesaid,  of 
which  offence  the  said  justice  has  not  final  jurisdiction ;  and  whereas,  after 
examination  had,  in  due  form  of  law,  touching  the  said  charge  and  offence  last 
aforesaid,  the  said  justice  did  adjudge  that  the  said  offence  had  been  com- 
mitted, and  that  there  was  probable  cause  to  believe  the  said to  be 

guilty  thereof;  and  whereas  the  said has  not  offered  suflBcient  bail 

for  bis  appearance  to  answer  for  said  offence,  you  are  therefore  commanded 

forthwith  to  take  the  said ,  and  him  convey  to  the  common  jail  of 

said  county,  the  keeper  whereof  is  hereby  required  to  detain  him  in  custody, 
in  said  jail,  until  he  shall  be  thence  discharged  according  to  law. 

Oivea  under  my  hand,  this  — r-  day  of ,  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

colontmsnt,  after  arrest  and  before  trial. 

State  of  Minnesota,  ) 

Coonty  of -.      J  *** 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable^  and  to  the  Keeper 
of  the  Common  Jail  of  said  County: 

Whereas has  been  this  day  brought  before  the  undersigned,  one 

of  the  justices  of  the  peace  in  and  for  said  county,  charged  on  the day 

of ^  A.  D.  18 — , in  said  county,  (here  state  the  offence,  as  in  the  war- 
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rant,)  and  the  said not  having  given  bail  to  appear  rfhd  answer  for 

the  said  offence,  therefore  you,  the  said  constable,  are  comraandeid  forthwith 
to   convey,  and  deliver  into  the  custody  of  the  said  keeper,  the  body  of  the 

said " ;  and  you,  the  said  keeper,  are  hereby  commanded  to  receive 

the  said  into  your  custody  in  the  said  jail,  and  him  there  safely 

keep,  until  be  shall  be  required  to  be  brought  before  the  court  to  be  tried,  or 
shall  be  otherwise  discharged  by  due  course  of  law. 

Given  under  my  hand,  this day  of ,  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

obdeb  to  bbiko  up  pbi80nbb. 

State  of  Minnesota,  )  "^ 

County  of .       f   v  . 

Tup:  State  of  Minnesota,  To  the  Keeper  of  the  Common  Jail  of  said  County: 

The  undersigned,  one  of  the  justices  of  the  peace  in  and  for  said  county, 
sitting  at  a  court  for  the  trial  of ,  now  in  your  custody  in  the  com- 
mon jail  of  said  county,  doth  hereby  order  and  direct  you  to  bring  the  said 

forthwith  before  me,  at  my  office  in  said  county,  together  with  the 

warrant  by  which  he  was  committed  to  your  custody,  in  order  that  he  may 
be  tried. 

Given  under  my  hand,  this day  of ^  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 


OOMMITMENT  UPON  8SNTBN0B. 


State  of  Minnesota,  . 

County  of .       f  ^^' 

The  State  of  Minnesota,  To  any  Constable^  and  the  Keeper  of  iJie  Commx>n 
Jail  of  said  County: 

Whereas,  at  a  justice's  court  held  at  my  office  in  said  county,  for  the  trial 

of ,  for  the  offence  hereinafter  stated,  the  said ,  of,  etc.,  was 

convicted  of  having,  on  the day  of ,  A.  D.  18 — ,  in  the  said  county; 

(here  state  the  offence  as  in  the  warrant,)  and,  upon  conviction,  the  said  court 

did  adjudge  and  determine  that  the  said should  be  imprisoned  in 

the  common  county  jail  of  said  county  for davs;  therefore,  you,  the  said 

constable,  are  commanded  forthwith  to  convey  and  deliver  the  said 

to  the  said  keeper;  and  you,  the  said  keeper,  are  hereby  commanded  to  receive 

the  said into  your  custody,  in  the  said  jail,  and  him  there  safely 

keep  until  the  expiration  of  said days,  or  until  he  shall  be  thence  dis- 
charged by  due  course  of  law. 

Given  under  ray  hand,  this day  of ^  A.  D.  18 — . 

J.  P.,  Justice  of  the  Peace. 

OEBTinOATB  OP  OONVIOTION. 

State  of  Minnesota,  ) 

County  of .       f  **• 

At  a  justice's  court,  held  at  my  office  in  said  county,  before  me, , 

a  justice  of  the  peace  in  and  for  said  county,  for  the  trial  of 


the  offence  hereinafter  stated,  the  said ,  of,  etc.,  was  convicted  of 

having,  on  the day  of ,  A.  D.  18 — ,  at in  said  county  (here  state 

the  otlence  as  in  the  warrant),  and  upon  such  conviction,  the  said  court  did 
adjudge  and  determine  that  the  said should  pay  a  fine  of dol- 
lars (,and  if  imprisonment  be  allowed,  add),  and  be  imprisoned  in  the  county 

jail days  (if  the  fine  be  paid,  add),  and  the  said  fine  has  been  paid  to  me. 

Given  under  my  hand  this day  of ^  A.  D.  18 — . 
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execution". 
Statk  of  Minnesota,  )  .  • 

County  of .       p** 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable  of  said  County: 

Whereas,  at  a  justice's  court  held  at  my  oflBce  in  said  county,  for  the  trial 

of ,  for  the  offence  hereinafter  stated,  the  said of,  etc., 

was  convicted  of  having,  on  the day  of -,  A.  D.  18 — ,  in  said  county 

(here  state  the  offence  in  the  warrant),  and,  upon  conviction,  the  said  court 

did  adjudge  and  determine  that  the  said should  pay  a  fine  of  

dollars;  and  whereas  the  said  fine  has  not  been  paid  by  the  said ; — , 

these  are  therefore  to  command  you  to  levy  distress  on  the  goods  and  chattels 
(etc.,  as  in  execution  against  the  goods  in  civil  cases). 

G.  a  ch.  65,  §  167  (176). 
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CLAIM  AND  DELIVEBY  — PERSONAL   PROPERTY. 

Sectums. 

496SMU70.    lesoance  of  writ. 
4871-4975.    Bond  —  Precipe  —  Execution   of 
writ. 
4978.    Forthcoming  bond. 
4877-4981.    Justification  of  sureties. 

ATTACHMENT. 

498?-4987.  Issuance  of  writ. 

4988-4991.  Execution  of  writ 

4992.  Motion  to  vacate. 

4993.  Forthcoming  bond. 

4994-4990.    When  property  claimed  by  third 

persons. 
4997-5000.    Lien  of  attachment 


GARNISHMENT. 
Sections, 

5001-5009.  Property  subject  to  garnishment 

5010-5018.  Issuance  of  writ 

5014.  Forthcoming  bond. 

5015-5022.  Answer  of  garnishee — Procedure.^ 

5023-5030.  Judgment 

5081-5035.  Fees  and  costs. 


INJUNCnONS. 

5086-5041.    Issuance,  when  and  how. 
5042-5048.    Motion  to  vacate. 

RECEIVERS. 

5044-5046.    Appointment  —  Duties. 


TITIJE  1. 

OF  THE  FORM  OF  CIVIL  ACTIONS. 

Sec.  4685.  One  form. —  The  distinction  between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  all  such  actions  and  suits,  are  abolished;  and 
there  shall  be  in  this  state  but  one  form  of  action,  for  the  enforcement  or  pro- 
tection of  private  rights,  and  the  redress  of  private  wrongs;  which  shall  be 
called  a  civii  action. 

G.  a  ch.  66,  §  1.    6  M.  420;  12  M.  221 ;  18  M.  518;  14  M.  884 ;  25  M.  292 ;  89  M.  116. 

Ssa  4686.    Designation  of  parties. —  The  r>artv  complaining  shall  be 
known  as  the  plaintiff,  and  the  adverse  party  as  toe  cfefendant. 
G.  a  ch.  66,  §  2. 


i 


TITLE  3. 

TIME  OF  COMMENCING. 

Limitation  of  Actions. 

Sec.  4687.  Within  following  periods.—  Actions  can  only  be  commenced 
within  the  periods  prescribed  in  this  chapter,  after  the  cause  of  action  accrues, 
except  where  in  special  cases  a  different  limitation  is  prescribed  by  statute. 

G.  a  ch.  66.  g  a    9  M.  64;  45  M.  896;  46  M.  423;  89  M.  115. 

Sec.  4688.    Within  fifteen  years.—  No  action  for  the  recovery  of  real 

property  or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained 

odIcss  It  appears  that  the  plaintiflF,  his  ancestor,  predecessor  or  grantor,  was 

seized  or  possessed  of  the  premises  in  question,  within  fifteen  years  before  the 

commencement  of  the  action. 

G.  a  ch.  66,  g  4,  88  amended  1889,  ch.  91.  Approved  April  34, 1889.  In  force  from  January 
1 1891,  and  not  to  affect  any  pending  action  or  proceeding.  Amendment  struck  out  twenty 
yeenand  mserted  fifteen  years.    81  M.  8B;  24  M.  19 ;  86  M.  374 ;  46  M.  428,  424;  45  M.  896-8-9. 

Sec.  4689.  Same. —  Every  action  to  foreclose  a  mortgage  heretofore  or 
hereafter  made  upon  real  estate,  shall  be  commenced  within  fifteen  years  after 
the  cause  of  action  accrues,*  and  said  fifteen  years  shall  not  be  enlarged  or 
extended  by  reason  of  any  non-residence. 

G.  a  ch.  66,  §  11,  as  amended  1870,  ch.  60;  1887,  ch.  69.  Approved  March  2, 1887.  In  force 
liz  months  from  and  after  its  passaf^e.  Acts  1870  struck,  out  twenty  and  inserted  ten  years. 
Acts  1887  struck  out  ten  and  inserted  fifteen  years  and  added  matter  below  *.  20  M.  264,  453 ; 
SIL  888;  24  M.  861 ;  40  N.  W.  256;  45  M.  896;  46  IL  428,  424. 
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Secs.  4690-4696.]       civii,  actions  —  time  of  oommenoino. 

Sec.  4690.  Wjthin  ten  years. — "Within  ten  years:  An  action  upon  a 
judgment  or  decree  of  a  court  of  the  United  States/or  of  any  state  or  territory 
of  the  United  States. 

O.  acb.  66,  §5.    2  M.  241;  45  H.  896. 

Sec.  4691.    Within  six  years.—  Within  six  years : 

First.  An  action  upon  a  contract  or  other  oliligation,  express  or  implied, 
excepting  those  mentioned  in  the  preceding  section; 

Second.  An  action  upon  a  liability  created  by  statute,  other  than  those 
upon  a  penalty  or  forfeiture ; 

86  M.  275. 

Third.    An  action  for  trespass  upon  real  property; 

Fourth.  An  action  for  taking,  detaining,  and  injuring  personal  property, 
including  actions  for  the  specific  recovery  thereof; 

Fifth.  An  action  for  criminal  conversation,  or  for  any  other  iniury  to  the 
person  or  rjghts  of.  another,  not  arising  on  obligation,  and  not  hereinafter 
enumerated ; 

Sixth.  An  action  for  relief,  on  the  ground  of  fraud ;  the  cause  of  action  in 
such  case  not  to  be  deemed,  to  have  accrued,  until  the  discovery  by  the  ag- 
grieved party  of  the  facts  constituting  the  fraud; 

89M.  115,116,  302. 

Seventh.  Actions  to  enforce  a  trust  or  compel  an  accounting,  where  the 
trustee  has  neglected  to  discharge  his  trust,  or  has  repudiated  the  trust  rela- 
tion, or  has  fully  performed  the  same. 

46  M.  428,424;  40  M.  507. 

G.  S.  ch.  66,  ^  6,  as  amended  1877.  ch.  24  Approved  March  6th.  In  force  September  1. 1877. 
Amendment  added  the  seventh  subdivision.  Acts  1877,  ch.  181,  enacted  that  action  to  set  aside 
judgment  on  ground  of  fraud  must  be  brought  within  three  years.  Sec.  4899,  post  9  M.  18,  64 ; 
11  a1  459;  12  M.  522;  22  M.  287;  85  M.  168;  39  N.  W.  803;  40  N.  W.  257;  86  M.  275;  89  N.  W. 
67;  46  M.  423;  47  M.  208;  89  Id.  801 ;  45  M.  896;  48  M.  356,  858,  359. 

Sec.  4692.    Within  three  years — Within  three  years: 
First.    An  action  against  a  sheriff,  coroner  or  constable,  upon  a  liability  by 
the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of  money  collected 
upon  an  execution. 

Second.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  ac- 
tion is  given  to  the  party  aggrieved,  or  to  such  party  and  the  state  of  Minnesota. 

O.  a  ch.  66,  g  7;  85  M.  168;  45  M.  896;  48  M.  856,  85a 

Sko.  4693.    Within  twa  years.    Within  two  years : 

First.    An  action  for  libel,  slander,  assault,  battery,  or  fals^  imprisonment. 

Second.    An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  state. 

G.  ach.66,  §a    88M.  10;  45M.896;  48M.a56. 

Sec  4694.  Within  one  year.—  Every  action  upon  a  statute  for  a  penalty 
given,  in  whole  or  in  part,  to  the  person  who  prosecutes  for  the  same,  shall  be 
commenced  by  said  party  within  one  year  after  the  commission  of  the  offense ; 
and  if  the  action  is  not  commenced  within  one  year  by  a  private  party,  it  may  be 
commenced  within  two  years  thereafter  on  behalf  of  the  state,  by  the  attorney 
general,  or  the  county  attorney  of  the  county  where  the  offence  was  committed. 

G.  a  ch.  66,  g  10.    48  k  856,  858,*^  859. 

Sec.  4695.  Applies  ta  actions  by  state.— The  limitations  prescribe  in 
this  chapter  for  the  commencement  of  actions  shall  apply  to  the  same  actions 
when  brought  in  the  name  of  the  state,  or  in  the  name  of  any  officer,  or  other- 
wise, for  the  benefit  of  the  state,  in  the  same  manner  as  to  actions  brought  by 
citizens. 

G.  a  ch.  66,  §  12.    88  M.402;  40  M.  512,  525;  45  M.  396. 

Sec.  4696.  Applies  to  corporations  —  New  action.— If  any  action  is 
commenced  within  the  time  prescribed  therefor,  and  judgment  given  therein 
for  the  plaintiff,  and  the  same  is  arrested  or  reversed  on  error  or  appeal,  the 
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plaintiff  may  coinmence  a  new  action  within  one  year  after  such  reversal  or 
arrest.  *  That  all  the  provisions  of  this  title  as  to  the  time  of  the  commence- 
ment of  civil  actions  shall  apply  to  municipal  and  all  other  corporations,  with 
like  power  and  eflfect  as  the  same  applies  to  natural  persons. 

6.  &  ch.  6G,  H  25,  as  amended  1881,  Ex.  S.  ch.  24,  approved  November  2l8t»  by  adding 
matter  below*.    45  M.  390. 

Sec.  4697.  When  statute  not  bar. —  No  acknowledgment  or  promise  is 
sufficient  evidence  of  a  new  or  continuing  contract  by  which  to  take  the  case 
out  of  the  operation  of  this  chapter,  unless  the  same  is  contained  in  some  writ- 
ing, signed  oy  the  party  to  be  charged  thereby ;  but  this  section  shall  not 
alter  the  effect  of  any  payment  of  prmcipal  or  interest. 

G.  a  ch.  ee,  §  24.  9  M.  13;  ll  M.  188;  12  M.  17,  852,  407;  13  M,  158;  16  M.  215;  85  M.  65; 
24  31110;  39  M.  518,519. 

Action  Commenced. 

Sec.  4698.  When  summons  served. —  An  action  is  commenced  as  to 
each  defendant,  when  the  summons  is  served  on  him,  or  on  a  codefendant 
who  is  a  joint  contractor,  or  otherwise  united  in  interest  with  him ;  and  is 
deemed  to  be  pending  from  the  time  of  its  commencement,  until  its  final  de- 
termination upon  appeal,  or  until  the  time  for  an  appeal  has  passed,  and  the 
judgment  has  been  satisfied. 

G.  &  ch.  66,  §  la    8  M.  106;  30  M.  168 ;  26  M.  422 ;  25  M.  121 ;  52  N.  W.  915. 

Sec.  4699.  Attempt  equivalent. — An  attempt  to  commence  an  action 
is  deemed  equivalent  to  the  commencement  thereof,  within  the  meaning  of 
this  chapter,  when  the  summons  is  delivered,  with  the  intent  that  it  shaU  be 
actually  served,  to  the  sheriflf  or  other  officer  of  the  county  in  which  the  de- 
fendants, or  one  of  them,  usually  or  last  resided ;  or  if  a  corporation  is  a 
defendant,  to  the  sheriflf  or  other  oflBcer  of  the  county  in  which  such  corpora- 
tion was  established  by  law,  or  where  its  general  business  was  transacted,  or 
wbere  it  kept  an  office  for  the  transaction  of  business;  but  such  an  attempt 
shall  be  followed  by  the  first  publication  of  the  summons,  or  the  service 
thereof,  within  sixty  days. 

G.&cb.66,gl4.    26  M.  422. 

When  Statute  Begins  to  Kun. 


Sec.  4700.  Prom  time  of  last  item.— In  an  action  brought  to  recover 
a  balance  due  upon  a  mutual,  open  and  current  account,  when  there  have  been 
reciprocal  demands  between  the  |^arties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

G.&ch.66,§9.    17  M.  469;  48  M.  219,  508;  45  M.  39a 

SEa  4701.  When  cause  arose  out  of  state. — TVlien  a  cause  of  action 
has  arisen  in  a  state  or  territory  out  of  this  state,  or  in  a  foreign  country,  and, 
by  the  laws  thereof,  an  action  thereon  cannot  there  be  maintained  by  reason 
of  the  lapse  of  time,  an  action  thereon  cannot  be  maintained  in  this  state,  ex- 
eept  in  favor  of  a  citizen  thereof,  who  has  had  the  cause  of  action  from  the 
time  it  accrued. 

a  a  ch.  66,  §16.    9  M.  64;  13  M.  390;  44  M.  265;  45  M.  114. 

Sec.  4702.  When  non-resi^nt. —  If,  when  the  cause  of  action  accrues 
against  a  person,  he  is  out  of  the  state,  the  action  may  be  commenced  within 
tHe  times  herein  limited  after  his  return  to  the  state ;  and  if,  after  the  cause  of 
action  accrues,  he  departs  from  and  resides  out  of  the  state,  the  time  of  his 
absence  is  not  part  of  the  time  limited  for  the  commencement  of  the  action. 

6.  &  dL  66,  §  15.    14  M.  268;  19  M.  488;  23  M.  328 ;  24  M.  361 ;  44  H  260,  265;  45  M.  118, 
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Sec.  4703.  When  an  alien. —  When  a  person  is  an  alien,  subject  or  citizen 
of  a  countr}'  at  war  with  the  United  States,  the  time  of  the  continuance  of  the 
war  is  not  a  part  of  the  period  limited  for  the  commencement  of  the  action. 

G,  S.  ch.  66,  §  20. 

Sec.  4704.  Stayed  by  injunction  or  prohibition.— When  the  com- 
mencement of  an  action  is  stayed  by  injunction,  or  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or  prohibition  is  not  part  of  the 
time  limited  for  the  commencement  of  the  action. 

G,  S.  ch.  66,  §  21.    41  M,  364;  43  M.79. 

When  Disability  Exists. 

Sec.  4705.  In  whom. —  If  a  person  entitled  to  bring  an  action  mentioned 
in  this  chapter,  except  for  a  penalty  or  forfeiture,  is,  at  the  time  the  cause  of 
action  accraed,  either 

First.     Within  Uje  age  of  twenty-one  years;  or, 

Second.     Insane;  or. 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  criminal  court  for  a  term  less  than  his  natural  life. 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
menceinent  of  the  action,  except  that  the  period  within  which  the  action  mast 
be  brought,  cannot  be  extended  more  than  five  years  by  any  such  disability, 
except  infancy,  nor  can  it  be  so  extended,  in  any  case,  longer  than  one  year 
afier  the  disability  ceases. 

G.  S.  ch.  66,  g  17,  as  amended  1869,  ch.  60.    Amendment  struck  out  "Fourth.  A  married 

woman." 

Sec.  4700.  Exist  at  time  action  accrues.— No  person  can  avail  himself 
of  a  disability,  unless  it  existed  at  the  time  bis  right  of  action  accrued. 

G.  S.  ch.  66,  g  22. 

Sec  4707.  Cumulative. —  When  two  or  more  disabilities  co-exist  at  the 
time  the  right  of  action  accrues,  the  limitation  does  not  attach  until  thej'^  are 
all  removed. 

a  a  ch.  66,  §  23.  • 

Sec.  4708.  Same  — When  action  survives.— If  a  person  entitled  to 
bring  an  action  dies  before  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survives,  an  action  may  be  com- 
menced by  his  personal  representatives  after  the  expiration  of  that  time,  and 
within  one  year  from  his  ueath.  If  a  person  against  whom  an  action  may  be 
brought,  dies  before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survives, an  action  may  be  commenced  against 
his  representatives,  after  the  expiration  of  •that  time,  and  within  one  year 
after  tiie  issuing  of  letters  testamentary  or  of  administration. 

a  S.  ch.  66,  §  13.     15  Ikl  159;  88  N.  W.  768;  39  M.  45;  44  M.  450;  46  M.  114,  16a 

Sec.  4709.  Time  for  granting  letters  not  computed.— The  time  which 
elapses  between  the  death  of  a  person  and  the  granting  of  letters  testamentary 
and  of  administration  on  his  estate,  not  exceeding  six  months,  and  the  perioil 
of  six  months  after  the  granting  of  such  letters,  are  not  to  be  deemed  any 
part  of  the  time  limited  for  the  commencement  of  actions  by  executors  or 
administrators. 

aach.  66,  gl9.    38N.  W.  768;  89M.45;  44M.45a 
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TITLE  3. 

PLACE  OF  TRIAL. 

Sbo.  4710.    In  county  where  subject  of  action  situate.— Actions  for 

the  following  causes  shall  be  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  subject  to  tl^e  power  of  the  court  to 
change  the  place  of  trial  as  hereinafter  provided : 

First. —  For  the  recovery  of  real  property,  or  of  an  esitate  or  interest  therein, 
or  for  the  determination  in  any  form  of  such  right  or  interest,  and  for  injuries 
to  real  property. 

Second. —  For  the  partition  of  real  property. 

Third.— For  the  foreclosure  of  a  mortgage  of  real  property. 

Fourth. —  For  the  recovery  of  personal  property  detained  for  any  cause. 

G.  Si  oh.  66,  g  38  (47),  as  amended  1876,  ch.  51,  approved  March  2d,  and  not  to  apply  to  cases 
preFioiisly  commeoced  where  defendant  demanded  trial  in  pursuance  of  section  42.  Amend- 
meDt substituted  ** detained"  for '* distrained *' in  fourth  subdivision.  The  fourth  subdivision 
modified  by  secUon  4716.  post    1  M.  287 ;  5  M.  148 ;  21  M.  15 ;  80  M.  473 ;  40  M.  173 ;  46  M.  58a 

Sec.  4711.  Saxae  — Real  property.— All  actions  for  the  recovery  of 
real  property  or  of  an  estate  or  interest  therein,  or  for  the  determination  in 
any  form  of  such  right  or  interest,  and  for  injuries  to  real  property,  shall  be 
broaght  and  tried  in  the  county  in  which  the  subject  of  the  action  or  some 
part  thereof  is  situated,  subject  to  the  power  of  the  court  to  change  the  place 
of  trial  in  the  cases  specified  in  subdivisions  second,  third  and  fourth  oi  sec- 
tion* fifty-one  of  chapter  sixty-six  of  general  statutes  of  one  thousand  eight 
hundred  and  seventy-eight.  If  the  county  designated  in  the  complaint  is  not 
the  proper  county,  the  court  therein  shall  have  no  jurisdiction  of  said  action. 

1885.  ch.  169 :  *'  An  act  in  reference  to  the  place  of  trial  of  civil  actions.**  Approved  March  3d. 
46M.5361    iSea4716. 

Sec.  4712.  Attachment  against  property  of  non-residents.—  If  the 
defendant  is  a  non-resident  of  this  state,  and  the  plaintiff  proceeds  against 
him,  by  attaching  his  property,  such  action  may  be  brought  in  any  county 
vhere  the  defendant  has  property  liable  to  attachment. 

G.  a  ch.  66,  §  41  (50). 

Sixj.  4713.  In  county  where  cause  of  action  arose.—  Actions  for  the 
following  causes  shall  be  tried  in  the  county  where  the  cause  or  some  p%rt 
thereof  arose,  subject  to  the  power  of  the  court  to  change  the  place  of  trial  as 
provided  by  law : 

First. —  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute, 
except  that  where  it  is  imposed  for  an  offense  committed  on  a  lake,  river,  or 
other  stream  of  water  situated  in  two  or  more  counties,  the  action  may  be 
broaght  in  any  county  bordering  on  such  lake,  river  or  stream. 

Second. —  Against  a  public  officer,  or  person  specially  appointed  to  execute 
his  duties,  for  an  act  done  by  him  in  virtue  of  his  office,  or  against  a  person 
who,  by  his  command  or  in  his  aid,  does  anything  touching  the  duties  of  such 
officer. 

G.  a  ch,  66,  §  39  (48).    5  M.  148;  45  M.  17a     1893,  ch.  52. 

SEa  4714.  In  all  other  cases. —  In  all  other  cases,  except  when  the  state 
of  Minnesota  is  plaintiff,  the  action  shall  be  tried  in  the  county  in  which  the 
defendants,  or  any  of  them,  shall  reside  at  the  commencement  of  the  action ; 
or  if  none  of  the  parties  shall  reside  or  be  found  in  the  state,  or  the  defendant 
be  a  foreign  corporation,  the  same  may  bo  tried  in  any  county  which  the 
plaintiff  shall  designate  in  his  complaint,  subject,  however,  to  the  power  of 
ihe  court  to  change  the  place  of  trial,  in  the  cases  provided  by  law.^ 

Demand  by  defendant. —  If  the  county  designated  for  that  purpose  in 
the  complaint  be  not  the  proper  county,  the  action  may,  notwithstanding,  be 
Vou  II  — 14  *  209 
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tried  therein,  unless  the  defendant,  before  the  time  for  answering  expires, 
demand  in  writing  that  the  trial  be  had  in  the  proper  county,  and  the  place 
of  trial  si] all  be  thereupon  changed  to  the  proper  county,  by  the  order  of  the 
court,  unless  the  parties  consent  thereto.* 

Claim  and  delivery  of  personal  property. —  Provided,  that  in  an 
action  lor  the  claim  and  delivery  of  personal  property  wrongfully  taken,  the 
action  may  be  brought  and  maintained  in  the  county  where  the  wrongful 
taking  occurred,  or  where  the  plaintiff  resides.f 

A  corporation  shall  be  deemed  to  reside  in  any  county  where  it  has  an 
office,  agent,  or  place  of  business,  within  the  meaning  of  this  section.  The 
court  may  change  the  place  of  trial  of  actions  included  in  this  section,  as  pro- 
videil  by  law,  as  in  other  actions. 

Different  counties. —  Provided  that  where  defendants  reside  in  different 
counties  and  appearand  answer  by  different  attorneys,  the  action  shall,  on 
motion,  be  transferred  to  the  county  agreed  on  by  such  defendants,  or  which 
is  designated  by  the  largest  number  of  defendants  who  join  in  an  answer. 

G.  a  ch.  66,  g  40  (49),  as  amended  1867,  ch.  60;  1876,  ch.  48;  1877.  ch.  68;  1878,  ch.  ?8:  1881, 
Ex.  S.  ch.  35.  AlK>ve  *  is  this  section  as  it  stood  in  Q.  S..  except  the  words  ** except  whea 
Btate  of  Minnesota  is  plaintiff,**  **or  be  found  in  the  state,  or  the  defendant  be  a  foreigjn  corpo- 
ration **  Acts  1876,  ch.  48,  approved  March  1st,  added  matter  between  *  *.  Acts  1877,  ch.  68, 
approved  February  14th,  inserted  words  above  the  *  and  added  the  proviso,  and  also  a  provis- 
ion that  the  residence  of  a  corporation  is  where  it  has  its  principal  office  and  place  of  bu>iness; 
which  proviiiion  was  struck  out  by  acts  1878,  ch.  38.  and  matter  below  f  added.  Acts  lb81, 
Ex.  S.  ch.  25,  added  last  proviso.  Acts  1889.  ch.  161,  makes  substantially  same  provision  for 
demand  fur  change  in  municipal  and  justice  courts.  1  M.  287;  5  M.  148;  28  M.  864;  29  M.  47; 
80  M.  445;  33  M.  186;  83  M.  88;  84  M.  507:  45  M.  173.  Ift9:  46  M.  812. 

Sec.  4715.    Demand  by  defendant  —  Evading  the  law.—  In  any  civil 

action  now  pending  op  that  may  hereafter  be  commenced  in  any  court  of  this 
state  against  one  or  more  defendants  residing  in  a  county,  or  counties,  other 
than  that  wherein  such  action  is  pending,  or  may  hereafter  be  instituted,  and 
one  or  more  defendants  residing  in  the  county  wherein  such  action  is  pending^ 
or  may  be  commenced,  and  in  which  any  of  such  defendants  shall  have  de- 
manded that  the  place  of  trial  of  such  action  be  changed  to  the  proper  count3' 
as  required  by  section  forty-nine,  chapter  sixty-six,  of  the  general  statutes 
one  tliousand  eight  hundred  and  seventy-eight.  If  any  one  or  more  of  the  de- 
fendants therein  having  made  such  demand  shall  make  and  file  in  the  office  of 
the  eierk  of  the  court  of  the  county  wherein  such  action  has  been  or  shall  be 
commenced  an  altidavit  stating  that  he  or  they  have  good  reason  to  believe 
and  does  believe  that  any  one  or  more  of  the  parties  to  such  action  have  been 
made  defendants  therein  for  the  purpose  of  evading  the  law  relating  to  chang- 
ing place  of  trial,  or  to  deprive  any  of  the  defendants  therein  of  their  right 
to  have  the  place  of  trial  of  said  action  changed,  and  setting  forth  the  reason 
of  such  belief,  and  shall  execute  and  file  a  bond  or  undertaking,  with  one  or 
more  sureties,  conditioned  to  pay  to  the  other  defendants,  or  any  of  them,  all 
such  additional  costs  and  expenses  as  they  shall  incur  by  reason  of  the  place 
of  trial  of  said  action  beingchanged,  and  to  pay  to  the  plaintiff  all  such  additional 
cost  and  expenses  as  he  may  incur,  in  case  he  recover  judgment  against  the 
defendant  so  joined  with  such  non-resident  defendants,  in  case  such  defendant 
in  good  faith  defends  such  action.  A  copy  of  said  attidavit  shall  be  served 
upon  the  plaintiff's  attorney,  together  with  a  notice  that  a  motion  will  be 
made  before  the  judge  of  the  court  in  which  said  action  is  pending,  at  a  time 
therein  mentioned,  for  a  change  of  place  of  trial  to  the  county  named  in  such 
demand;  said  copy  and  notice  shall  be  served  at  least  eight  (8)  days  before 
the  day  of  hearing.  And  on  such  hearing  the  said  judge  shall,  if  be  deems 
proper,  make  an  order  changing  the  place  of  trial  to  the  county  named  in 
said  demand. 

1881,  ch.  182 :  "  An  act  relating  to  changing  place  of  trial."  Approved  March  7, 1881.  i  Sec.  4714. 

Sec.  4716.  Change  of  place  of  trial.— If  the  county  designated  for 
that  purpose  in  the  complaint  is  not  the  proper  county,  the  action  may,  not- 
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TITLE  4. 

PARTIES  TO  ACTION& 


Sec.  4717.  Real  party  in  interest.— Every  action  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as  hereinafter  provided ;  but 
this  section  does  not  authorize  the  assignment  of  a  thing  in  action  not  arising 
oat  of  contract. 

G.  a  ch.  66,  §  26.  1  M.  105,  162;  2  M.  44,  107;  4  M.  407;  12  M.  375;  14  M.  27, 145;  15  M.  132; 
21  M.  385;  23  M.  198,  263,  359;  86  M.  229. 

Sec.  4718.  Action  by  assignee. —  In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  is  without  prejudice  to  any  set-off  or 
other  defence  existing' at  the  time  of,  or  before  notice  of,  the  assio^nment: 
bat  this  section  does  not  apply  to  a  negotiable  promissory  note  or  bill  of  ex- 
change, transferred  in  good  faith  and  upon  good  consideration,  before  due. 

G.  a  ch.  66,  §  27.     19  M.  181 ;  23  Ai.  175;  33  M.  423;  37  M.  65. 

Sec.  4719.    By  executor,  trustee,  or  authorized  by  statute.—  An 

executor  or  administrator,  a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another,  is  a  trustee  of  an  express  trust, 
within  the  meaning  of  this  section. 

G.  &  ch.  66,.§  2a  1  M.  246;  4  M.  313;  22  M.  97;  25  M.  511 ;  37  M.  454;  41  N.  W.  412;  40  M. 
188,148,511;  44  M.  630;  48  M.  87. 

Sec-  4720.  Against  defendants  under  firm  name.— When  two  or 
more  persons,  associated  in  any  business,  transact  such  business  under  a  com- 
mon name,  whether  it  comprises  the  names  of  such  persons  or  not,  the  associ- 
ates may  be  sued  by  such  common  name,  the  process  in  such  case  being  served 
on  one  or  more  of  the  associates;  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates  in  the  same  manner  as  if  all  had  been 
named  defendants. 

a  a  ch.  66,  §87  (42).    7  M.  217 ;  45  M.  359. 

Sw).  4721.  Defendants  designated  by  any  name.—  When  the  plaintiff 
K  ^orant  of  the  name  of  a  defendant,  such  defendant  may  be  designated,  in 
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withstanding,  be  tried  therein,  unless   the  defendant,  before  the  time  for 
answering  expires,  demaUvls  in  writing  that  the  trial  be  had  in  the  proper  J 

county,  and  the  place  of  trial  is  thereupon  changed  by  consent  of  parties  pr  >J^] 

by  order  of  court,  as  is  provided  in  this  section.    The  court  may  change  the  §\ 

place  of  trial  in  the  following  cases: 

First.  When  the  county  designated  for  that  purpose  in  the  complaint  is 
not  the  proper  county; 

I    Second.     When  there  is  reason  to  believe  that  an  impartial  trial  cannot  be  » 
bad  therein ; 

Third.  When  the  convenience  of  witnesses,  and  the  ends  of  justice,  would 
be  promoted  by  the  change;  J 

Fourth.  A  change  of  venue  may,  in  all  civil  cases,  be  made,  upon  the  con- 
sent in  writing  of  the  parties  or  their  attorneys.  When  the  place  of  trial  is 
changed,  all  other  proceedings  shall  be  had  in  the  county  to  which  the  place 
of  trial  is  changed  unless  otherwise  provided  by  the  consent  of  the  parties  in 
writing  duly  filed,  or  order  of  the  court;  and  the  papers  shall  be  tiled  or 
transferred  accordingly. 

G.  Si  elk  m,  J5  42  (51).  :i!l  M.  lo:  27  31.  501.  Acts  l}:i89,  ch.  IGl,  provides  for  cIiangiuA  ti.o 
place  of  trial  in  actions  commeDced  in  municipal  and  justice  courts  in  certain  cases;  for  which 
seech.  64.    27  M.  501 ;  45  M.  187 ;  46  M,  546. 
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any  process,  pleading  or  proceeding,  by  any  name;  and  when  his  true  name 
is  discovered,  the  process,  pleading  or  proceedins:  may  be  amended  accord- 

O.  a  ch.  66,  §  106  (126).    45  M.  359. 

Sec.  4722.  Por  seduction  of  daughter  or  ward.—  A  father,  or  in  case 
of  his  death,  or  desertion  of  his  family,  the  mother,  may  prosecute  as  plaintiflf 
for  the  seduction  of  the  daughter,  and  the  guardian  for  the  seduction  of  the' 
ward,  though  the  daughter  or  ward  is  not  living  with,  or  in  the  service  of  the 
plaintiff  at  the  time  of  the  seduction,  or  afterward,  and  there  is  no  loss  of 
service. 

G.  S.  ch.  66,  §  32  (83).     50  N.  W.  1022;  48  M.  87. 

Sec.  4723.  Por  injuries  to  minors.— A  father,  or  in  case  of  his  death, 
or  desertion  of  his  family,  the  mother,  may  maintain  an  action  for  the  injury 
of  the  child,  and  the  guardian  for  the  injury  of  the  ward. 

G.  S.  ch.  66,  §  33  (34).    23  M.  463 ;  48  M.  87. 

,  Married  Women. 

Seo.  4724.  Actions  by  and  against. —  A  married  woman  may  sue  or  be 
sued  as  if  unmarried,  and  without  joining  her  husband,  in  all  cases  where  the 
husband  would  not  be  a  necessary  party  aside  from  the  marriage  relation. 

G.  S.  ch.  66,  g  29.  as  amended  1869,  ch.  58.  Before  aDiendment  this  section  provided  that 
husband  should  join,  except  when  action  concerns  her  separate  property  and  when  between 
herself  and  her  husband.    3  M.  ^2. 

Sec  4725.  In  name  of  husband,  when When  a  husband  has  de- 
serted his  faniily,  the  wife  may  prosecute  or  defend,  in  his  name,  any  action 
which  he  might. have  prosecuted  or  defended,  and  shall  have  the  same  powers 
and  rights  therein  as  he  might  have  had. 

a  S.  ch.  66,  §  34  (35).     19  M.  174 

Infants. 

Sec.  472G.  When  plaintiflF.—  When  an  infant  is  a  plaintiff,  he  shall  ap- 
pear by  his  guardian,  who  shall  be  appointed  by  the  court  in  which  the  action 
IS  prosecuted,  or  by  a  judge  thereof;  *  and  shall  be  a  competent  and  responsi- 
ble person,  resident  of  this  state,  and  shall  file  his  written'consent  to  such  ap-- 
pointment  in  the  office  of  the  clerk  of  the  district  court  or  court  of  common 
pleas  before  the  issuing  of  the  summons  in  such  action.  Whenever  it  shall 
appear  to  the  court  or  judge  that  such  guardian  is  not  competent  or  responsi- 
ble, he  may  be  removed,  and  another  substituted,  without  prejudice  to  the 
progress  of  the  action;  and  before  such  guardian  shall  receive  any  money  or 
property  of  such  infant  he  shall  be  required,  by  an  order  of  such  court  or 
judge,  to  give  a  bond,  with  sufficient  sureties,  to  be  approved  by  such  court 
or  judge,  to  secure  such  money  or  property,  and  account  therefor  to  such  in- 
fant.  ' 

G.  a  ch,  66,  g  30,  as  amended  1871,  ch.  58,  §  1.    Amendment  below  *     25  M.  339 ;  43  M.  515. 

Sec  4727.  When  defendant. —  That  whenever  an  infant  is  a  defendant, 
he  shall  appear  by  guardian,  to  be  appointed  by  the  court  in  which  the  action 
is  pendiuoj  or  the  judge  thereof,  or  the  proper  court  commissioner;  and  such 
court  or  judge  may  make  such  orders  as  may  be  necessary  for  the  protection 
of  the  rights  of  such  infant  defendant.  Such  guardian  must  be  a  resident  of 
this  state,  and  consent  in  writing  to  such  appomtment,  which  must  be- filed  in 
the  office  of  the  clerk  of  such  court  at  the  time  of  said  appointment. 

G.  a  ch.  66,  J5  31,  as  amended  1871,  ch.  58,  §  8.  Approved  Marcii  6th.  Before  amendment 
this  section  provided  the  method  which  was  subsequently  re-enacted  by  acts  1877,  ch.  80.  See 
g  4728.     42  M.  85,  86 ;  43  N.  W.  785. 
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Skc.  4728,  How  guardian  ad  litem  appointed.—  That  whenever  it 
shall  be  necessary  to  appoint  a  guardian  for. any  infant,  a  party  to  any  action, 
sach  guardian  shall  be  appointed  as  follows: 

First. —  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if 
he  is  of  the  age  of  fourteen  years,  or  if  under  that  age,  upon  the  .application 
o/a  relative  or  friend,  or  the  general  or  testamentary  guardian  of  tne  infant; 
if  upon  the  application  of  a  relative  or  friend  of  the  infant,  notice  thereof  shall 
first  be  given  to  the  general  or  testamentary  guardian  of  the  infant,  if  he  has 
one  within  this  state;  if  he  has  none,  and  resides  within  this  §tate,  then  to  the 
person  with  whom  such  infant  resides. 

Second. —  When  the  infant  is  defendant,  upon  the  application  of  the  infant, 
if  he  is  of  the  age  of  fourteen  years,  and  applies  within  twenty  days  after  the 
service  of  the  summons;  if  he  is  under  the  age  of  fourteen,  or  neglects  so  to- 
apply,  then  upon  the  application  of  any  other  party  to  the  action,  or  of  the- 
general  or  testamentary  guardian,  or  ofa  relative  or  friend  of  the  infant,  [after} 
notice  of  such  application,  when  made  by  such  party,  relative  or  friend,  first 
being  given  to  such  general  or  testamentary  guardian,  if  the  infant  has  one 
within  this  state;  if  he  has  none,  then  to  the  infant  himself,  if  over  fourteen 
vears  of  age,  and  within  this  state;  or  if  under  that  age,  and  within  the  state, 
then  to  the  person  with  whom  such  infant  resides.f  If  such  infant  have  no 
general  or  testamentary  guardian  within  thi%state,  *and  if  such  infant  be  not 
within  this  state,  notice  of  such  application  shall  be  given  by  the  publication 
of  a  copy  thereof,  once  in  each  week  for  three  successive  weeks,  in  a  newspaper 
printed  and  published  in  the  count}^  in  which  the  action  is  brought;  and  if 
ibere  is  no  such  newspaper  in  the  county,  then  in  a  newspaper  printed  and 
published  at  the  capital  of  the  state.  The  return  of  the  sheritf  of  the  county 
in  which  the  action  is  brought,  made  upon  the  summons,  that  such  infant  de- 
fendant cannot  be  found  within  such  county,  shall  be  prima  facie  evidence 
that  such  infant  is  not  within  this  state,  and  that  he  has  no  general  or  testa- 
mentary guardian  therein. 

1877,  ch.  80:  "An  act  providing  the  manner  of  appointing  guardians  adZiYem,"  approved 
February  15,  1877,  as  amended  1685,  ch.  117,  by  striking  out  **or"  and  inserting  **aud"  at  *. 
This  act  same  as  g  81,  ch.  66,  G.  S.,  except  matter  below  f  and  the  words  *' general  or  testa- 
mentary guardian.^    42M.  85. 

In  Joint  and  Several  Obligations. 

Sec.  4729.  When  obligation  several.— Persons  severally  liable  upon 
the  same  obligation  or  instrument,  including  the  parties  to  bills  of  exchange 
and  promissory  notes,  and  sureties  on  the  same  instrument,  may  all  or  any  of 
them  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 

a  &  ch.  66,  g  35  (86).    5  M.  338;  81  M.  315;  33  M.  22;  40  M.  28. 

Sec.  4730.  When  obligation  joint.— Any  creditor  who  now  has,  or 
hereafter  may  have,  a  debt,  demand  or  judgment  against  any  copartnership 
w  several  joint  obligors,  or  promisors,  or  debtors,  may  discharge  one  or  more 
of  snch  copartners,  obligors,  promisors  or  debtors,'  without  impairmg  his 
right  to  recover  the  residue  of  his  debt  or  demand  against  the  other  copart- 
ners, obligors,  promisors  or  debtors,  or  preventing  the  enforcement  of  the  pro- 
portionate share  of  any  or  all  undischarged  judgment  debtors  under  such 
judgment. 

18  7,  ch.  78,  ^  1 :  •*  An  act  providing  for  the  discharge  of  one  or  more  joint  debtors  without 
impairmg  the  rights  of  the  creditor  as  to  other  debtors."    Approved  March  9tb. 

Sec.  4731.  Same  — Eflfect  of  discharge.— Such  discharge  shall  have 
the  same  effect  for  all  purposes,  and  as  to  all  persons,  as  a  payment,  by  the 
party  so  discharged,  of  his  equal  part  of  the  debt,  according  to  the  number  of 
debtors,  aside  from  sureti^^ 


1867,  cb.  78,  g  8. 
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Sec.  4732.  Same. —  This  act  shall  not  be  construed  so  as  to  affect  or  change 
the  liability  of  such  copartners,  joint  obligors,  promisors  or  debtors  to  each 
other. 

1867.  ch.  78,  §  4. 

Seo.  4733.  Same  —  Action  against  all  or  any. —  In  all  such  cases  a 
suit  may  be  brought  and  maintained  against  all  or  any  of  such  copartners,  jofht 
obligors,  promisors  or  debtors,  not  so  discharged,  setting  forth,  in  the  com- 
plaint thereof,  that  the  contract  was  made  with  the  defendants  and  the  party 
so  discharged,  and  that  such  party  has  been  discharged.  Such  discharge  shall 
have  no  other  effect  than  such  as  is  in  this  act  mentioned. 

1867,  ch,  78,  §  2. 

Additional  Paeties. 

Sec.  4734.  Order  to  appear. —  Whenever  the  plaintiff,  his  agent  or  at- 
torney, in  any  action  now  or  hereafter  pending  in  any  of  the  district  courts 
of  this  state,  shall  discover  that  any  party  ought,  in  order  to  a  fuU'and  just 
determination  of  such  action,  to  have  been  made  defendant  therein,  and  shall 
make  an  affidavit  stating  the  pendency  of  such  action,  and  the  reasons  why 
such  party  ought  to  have  been  made  defendant  therein,  and  present  the  same 
to  said  court  or  to  a  judge  thereof,  the  said  court  or  judge  shall,  if  such  rea- 
sons are  deemed  sufficient,  grant  an  order  reciting  the  summons  by  which  the 
action  was  commenced,  and  requiring  the  said  party  to  appear  and  answer  the 
complaint  in  said  summons  named,  within  twenty  days  after  the  service  of 
such  order  upon  him,  exclusive  of  the  day  of  such  service;  and  in  default 
thereof,  the  judgment  or  relief  demanded  in  said  complaint  will  be  rendered 
against  him,  in  ail  respects  as  though  he  had  been^  made  a  party  to  such  action 
in  the  first  instance. 

1868,  ch.  79,  g  1 :  '*An  act  to  authorize  the  district  court  or  any  judge  thereof  in  actions 
now  or  hereatter  pending  therein,  to  bring  parties  into  court  to  defend  such  actions  by  order." 
Approved  February  27th.     U  M.  347 ;  dd  K.  W.  lo6. 

Seo.  4735.  Service  of  order, —  The  order  shall  be  served  upon  the  party 
in  the  manner  now  provided  by  law  for  the  service  of  a  summons  in  said 
court  in  civil  actions. 

1808,  ch.  79,  §  2. 

Seo.  4736,  Stay  of  proceedings. —  The  said  court  or  judge  may,  upon 
•  application  of  the  plaintiif,  at  the  time  of  applying  tor  the  order  in  the  tirst 
section  of  this  act  named,  or  at  any  time  thereafter,  make  an  order  staying 
all  further  proceedings  in  said  action,  for  such  time  as  may  be  necessary  to 
enable  the  plaintiff  to  have  the  said  party  in  said  action  named  brought  into 
court  to  defend  in  said  action. 

1868,  ch.  79,  §  3. 

Sec.  4737.  Further  proceedings.—  After  a  party  has  been  brought  into 
court  under  the  provisions  of  this  act,  the  action  shall  proceed  against  all  the 
parties  thereio,  in  the  same  manner  as  though  they  had  all  been  originally 


made  defendants  therein. 
1868,  ch.  79,  §  4.    84  M.  847. 


Abatement  of  Actions. 


Sec.  4738.  When. —  An  action  does  not  abate  by  the  death,  marriage,  or 
other  disability  of  a  party,  or  by  the  transfer  of  any  interest,  if  the  caube  of 
action  survives  or  continues.  In  case  of  the  death,  marriage,  or  other  disa- 
bility of  a  party,  the  court,  on  motion,  fmay  allow  the  action  to  be  contmued 
by  or  against  his  representative  or  successor  in  interest.  In  case  of  any  other 
trmsfer  of  interest,  the  action  shall  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the  transfer  is  made,  to  be 
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added  or  substituted  in  the  action.*  After  a  verdict  of  a  jury,  decision  or 
finding  of  a  court,  or  report  of  a  referee,  in  any  action  for  a  wrong,  such 
action  shall  not  abate  by  the  death  of  any  party. 

G.  S.  ch.  66,  g  36  (41),  as  ameDded  1876,  ch.  46.  Approved  February  25th.  Amendment 
struck  out  at  f  "at  any  time  within  one  year  thereafter  or  afterward  on  a  supplemental  com- 
plaint." and  added  the  matter  below  *  1  M,  246 :  7  M.  29 ;  9  M.  295  ;  10  M.  158 ;  12  M.  375 :  14  M. 
220;  17  M.  215;  20  M  173,  405;  22  M.  543;  25  M.  131 ;  81  M.  450;  33  M.  224;  36  M.  453;  38  M.  235: 
44  M.  395;  45  Al  161. 


TITLE  5. 

JoiNDEE  OF  Actions. 


Sec.  4739.  When  actions  to  be  joined,—  The  plaintiff  may  unite  several 
causes  of  action  in  the  same  complaint,  whether  legal  or  equitable,  when  they 
are  included  in  either  of  the  following  classes: 

First,  The  same  transaction,  or  transactions  connected  with  the  same  sub- 
ject of  action ; 

Second.     Contracts  express  or  implied; 

Third.     Injuries,  with  or  wMihout  force,  to  person  and  property,  or  either; 

Fourth.     Injuries  to  character;  or, 

Fifth.  Claims  to  recover  real  property,  with  or  without  damages  for  with- 
holding thereof,  and  the  rents  and  profits  of  the  same;  or, 

Sixth.  Claims  to  recover  personal  property,  with  or  without  damages  for 
the  withholding  thereof;  or, 

Seventh,  Claims  against  a  trustee  by  virtue  of  a  contract,  or  by  operation 
of  law.  But  tbe  causes  of  action  so  united  shall  belong  to  one  only  of  tliese 
classes,  and  affect  all  the  parties  to  the  action,  and  not  require  different  places 
of  trial,  and  shall  be  separately  stated. 

G.  S.  ch.  66,  §  98  (118).  5  M.  304;  7  M.  351;  8  M.  254;  10  M.  199;  16  M.  164;  23  M.  376;  14 
M.  133;  15  M.  106;  37  M.  502;  57  N.  W.  bl9. 


TITLE  6. 

SUMMONS  —  APPEARANCE  —  JURISDICTION. 

Summons  —  Issuance. 

8eo.  4740.  Actions  commenced  by.— Civil  actions  in  the  several  dis- 
trict courts  of  this  state  shall  be  commenced  by  the  service  of  a  summons, 
as  hereinafter  provided. 

a  a  ch.  66,  §  43  (52).     84  M.  240 ;  47  IL  587. 

Sec.  4741.  Requirements  of. —  The  summons  must  be  subscribed  by  the 
plaintiff  or  his  attorney,  and  directed  to  the  defendant,  requiring  him  to  an- 
swer the  complaint,*  and  serve  a  copy  of  his  answer  on  the  person  whose 
name  is  subscribed  to  the  summons,  at  a  place  within  the  state  therein  speci- 
fied, in  which  there  is  a  post-office,  wnthin  twenty  days  after  the  service  of 
the  summons,  exclusive  of  the  day  of  service. 

G.  a  ch.  66,  g  44  (53),  as  amended  1867,  ch.  r2,  §  1.  Amendment  struck  out  at*  "and  file 
his  answer  in  office  of  clerk  of  the  court  in  which  tlie  action  is  brought  witliin  thirty  days  after 
»en  K-e  of  summons,  exclusive  of  day  of  service,  and  notify  defendant  of  the  fihng,"  and  in- 
■ert'rd  above.  Section  66,  repeated  by  1867,  ch.  62,  provided  tliat  no  copies  need  be  served  on 
wlvme  party.     9  M.  221 ;  12  M.  80,  255 ;  14  K  537 ;  43  M.  137,  144. 
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Sec.  4742.  Same  —  Notice  to  take  judgment  by  default.—  The  sum- 
mons shall  also  contain  a  notice,  in  substance  as  follows: 

First.  In  an  action  arising  on  contract  for  the  payment  of  money  only,  that 
he  will  take  judgment  for  a  sum  specitied  therein,  if  the  defendant  fails  to 
answer  the  complaint. 

Second.  In  other  actions  for  the  recovery  of  money  only,  that  he  will,  upon 
such  failure,  have  the  amount  he  is  entitled  to  recover  ascertained  by  the 
court,  or  under  its  direction,  and  take  judgment  for  the  amount  so  ascertained. 

Third.  In  other  actions,  that,  if  the  defendant  fails  to  answer  the  com- 
plaint, the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  therein. 

G.  S.  ch.  66,  §  45  (54).     14  M.  537;  34  M.  396. 

Sec.  47i3.  Same  —  Notice  or  copy  of  complaint.—  A  copy  of  the  com- 
plaint  must  be  served  upon  the  defendant  with  the  summons,  unless  the  com- 
plaint itself  be  tiled  in  the  office  of  the  clerk  of  the  district  court  of  the  county 
in  which  the  action  is  commenced,  in  which  case  the  service  of  the  copy  may 
be  omitted;  but  the  summons  in  such  case  must  notify  the  defendant  that  the 
complaint  has  been  filed  with  the  clerk  of  said  court;  and  if  the  defendant 
appear  within  ten  days  after  the  service  of  the  summons,  the  plaintiff  must 
serve  a  copy  of  the  complaint  on  the  defendant  or  his  attorney,  witliin  live 
days  after  the  notice  of  such  appearance,  and  the  defendant  shall  have  at  least 
ten  days  thereafter  to  answer  the  same;  and  no  judgment  shall  be  entered 
against  him  for  want  of  an  answer  m  such  case  till  the  expiration  of  the  time. 

G.  S.  ch.  66,  S  46  (55),  as  amended  1867.  cb.  62,  §  2.  Before  amendment  this  section  read.  *'  the 
com  plaint  shaH  be  tiled  in  the  office  of  the  clerk  of  the  court  in  which  the  action  is  brought, 
prior  to  the  service  of  the  summons  in  such  action."    43  M.  144. 

Service  of  Summons. 

Sec.  4744.  By  whom. —  The  summons  may  bo  served  by  the  sherifif  of 
the  county  where  the  defendant  is  found,  or  by  any  other  person  not  a  party 
to  the  action;  and  the  service  shall  be  made,  and  the  summons  returned  and 
filed  in  the  clerk's  office,  with  all  reasonable  diligence. 

G.  S.  ch.  60,  ii  47  (56).  Acts  1877,  Spl.  Laws,  ch.  185,  ^  2,  required  summons  in  Ramsey  county 
to  be  served  by  the  sheriff,  and  was  repealed  bv  1881,  Spl.  Laws,  ch.  — ,  to  take  elTect  January  1, 
1882.     15  M.  288 ;  40  N.  W.  261 ;  89  SL  3T6  ;  35  M.  376 ;  45  R  83 ;  46  M.  1G6 ;  47  N.  W.  1)70. 

Sko.  4745.  Same  —  Fees. —  Whenever  any  person,  other  than  a  sherifif  or 
other  proper  officer,  shall  serve  a  summons  issued  out  of  the  district  court,  no 
fee  shall  be  allowed  therefor,  either  for  traveling  in  making  such  service,  or 
for  serving  such  summons. 

1874,  ch.  80:  **  An  act  in  relation  to  the  Bervice  of  summons  in  district  court."  Approved 
March's,  1874. 

Sec.  4746.  How  served.— The  summons  shall  be  served  by  delivering  a 
cony  thereof,  as  follows: 

First.  If  the  action  is  against  a  corporation,  to  the  president,  or  other  head 
of  the  corporation,  secretary,  cashier,  treasurer,  a  director  or  managing  agent 
thereof:  *  provided^  that  in  case  none  of  the  officers  named  can  be  found  within 
the  state,  of  which  the  return  of  the  sheritf  that  they  cannot  be  found  within 
his  countv  shall  he  prima  facie  evidence,  then  the  summons  may  be  served  by 
publication  ;*  but  such  service  can  be  made  in  respect  to  a  foreign  corporation 
only  when  it  has  property  within  this  state,  or  the  cause  of  action  arose 
therein; 

Second.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such  mmor 
personally,  and  also  to  his  father,  mother  or  guardian,  or  if  there  is  none 
withm  this  state,  then  to  any  person  havmg  the  care  or  control  of  such  minor, 
or  with  whom  he  resides,  or  by  whom  he  is  employed; 

Third.  It  against  a  person  for  whom  a  guardian  has  been  appointed  for 
any  cause,  to  such  guardian,  and  to  the  defendant  personally ; 
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Fourth.  In  all  other  cases  to  the  defendant  personally,  or  by  leaving  a  copy 
of  the  summons  at  the  house  of  his  usual  aWode,  with  some  person  of  suit-able 
age  and  discretion  then  resident  therein. 

G. S.  ch.  66.  f5  48  (59),  as  amended  1878.  oli.  14,  npproved  March  1st  Amendment  betueen 
**.    10  M,  386;  13  M.  278;  29  M.  110;  41  M.  430;  42  M.  84;  46  M.  67,  166. 

Sec.  4747.  On  municipal  corporations. —  Every  summons,  process  and 
notice  whatever,  affecting*  any  city  or  other  municipal  corporation,  shall  be 
served  upon  the  mayor  or  chief  executive  officer  of  such  corporation,  and  in 
his  absence  upon  the  president  of  the  council,  and  in  the  absence  of  both,  upon 
the  clerk;  and  if  there  is  no  mayor  or  president  of  the  council  in  such  city  or 
municipal  corporation,  then  by  leaving  a  certified  copy  at  the  office  of  such 
clerk  if  any,  and  if  there  is  no  such  clerk,  then  by  posting  the  same  in  a  con- 
spicuous place  within  the  limits  of  such  municipality  ;  provided^  that  the  court 
in  which  any  complaint  may  be  tiled,  or  any  judge  thereof,  may  in  his  discre- 
tion, direct  such  other  or  further  notice  of  the  pendency*  of  such  action  to  be 
given  by  publication  or  otherwise,  as  to  the  court  or  any  judge  thereof  may 
seem  meet  and  proper,  and  shall  upon  the  request  of  five  property  holders  of 
such  corporation,  appoint  counsel  to  defend  any  such  action. 

1885,  ch.  153:  ''An  act  to  provide  for  service  of  summons  or  other  process  upon  municipal 
corporations."    Approved  February  28,  iy&5. 

Sec.  4748.  On  railroad  companies. —  The  service  of  all  process  and 
papers  in  any  civil  action  or  proceeding,  before  any  justice  of  the  peace,  or  in 
the  district  court,  against  any  railroad  company  within  this  state,  may  be 
made  upon  any  acting  ticket  or  freight  agent  of  such  company,  within  the 
county  m  which  the  action  or  proceeding  shall  be  commenced,  and  shall  be 
taken  and  held  in  all  cases  to  be  a  legal  service:  provided,  that  whenever 
any  railroad  company  has  appeared  in  an  action  b^'  an  attorney,  thereafter 
such  service  shall  bo  madie  upon  the  attorney  of  record. 

1870,  ch.  17:  **  An  act  to  provide  for  service  of  process  in  certain  cases,"  approved  March  2d, 
SB  amended  1871,  ch.  6^.    Approved  March  6th.     86  M.  87. 

Sec.  4749.    On  domestic  corporations  without  resident  officers.— 

Whenever  any  corporation  created  by  the  laws  of  this  state,  or  late  territory 
of  Minnesota,  does  not  have  an  officer  in  this  state  upor\  whom  legal  service 
of  process  can  be  made,  *of  which  the  return  of  the  sheriff  shall  be  conclu- 
sive evidence^  an  action  or  proceeding  against  such  corporation  may  be  com- 
menced in  any  county  where  the  cause  of  action  or  proceedmg  may  arise. or 
said  corporation  may  have  property;  and  service  may  be  made  upon  such 
corporation  by  depositing  a  copy  of  the  summons,  writ  or  other  process,  for 
citations  in  any  proceeding  lor  the  collection  of  unpaid  personal  property 
taxes,  in  the  office  of  the  secretary  of  state,  which  shall  be  taken,  deemed 
and  treated  as  personal  service  on  such  corporation:  provided,  that  whenever 
any  process,  writ  or  citation  against  or  affecting  any  corporation  aforesaid  is 
served  on  the  secretary  of  state,  the  same  shall  be  by  duplicate  copies,  one  of 
which  shall  be  filed  in  the  office  of  said  secretary  of  state,  and  the  other  by 
him  immediately  mailed,  postage  prepaid,  to  the  office  of  the  company,  or  to 
the  president,  secretary  or  any  director  or  officer  of  said  corporiition,  as  may 
appear  or  be  ascertained  by  said  secretar}'  from  the  articles  of  incorporation 
on  Ijle  in  his  office. 

1875,  ch.  43,  as  amended  1885,  ch.  62.  Approved  March  9th.  Amendment  inserted  at  \ 
**of  which  the  returu  of  the  sheriff  shall  be  conclusive  evidence ;"  anil  at  f.  **  or  citation  in  any 
proceeding  for  the  collection  of  unpaid  personal  property  taxes,"  and  changed  the  phraseology 
of  the  proviso.  Acts  1875,  ch.  48,  entitled  •*  An  act  to  provide  for  making  service  upon  corpo- 
nuioDs  created  by  the  laws  of  the  stale  or  territory  of  Minnesota  where  such  corporation  has 
Do  officer  in  this  state  upon  whom  service  of  process  can  be  made.*'    Approved  March  4,  1^75. 

Ssa  4750.  On  foreign  corporations. —  That  the  summons  in  any  civil 
action  or  proceedmg  wherein  a  foreign  corporation  is  defendant  may  be  served 
by  deLvering  a  copy  thereof  to  the  president,  secretary,  or  any  managing  or 
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general  agent  of  said  foreign  corporation;  and  such  service  shall  be  of  the 
same  force,  effect  and  validity  a^  like  service  upon  domestic  corporations. 

This  act  shall  have  full  force  and  effect,  notwithstanding  any  provisions  of 
the  general  statutes,  or  other  law  of  the  state  inconsistent  nerewith,  and  shall 
be  published  with  and  as  a  part  of  the  general  statutes. 

Acts  1868»  Q.  S.  p.  494 :  **  An  act  to  provide  for  the  service  of  mesne  process  upon  foreign 
corporations."  Approved  February  28.  1866.  9  M.  239;  10  M.  886;  18  M.  278.  Acts  1876, 
ch.  20  {ante,  §§  2950-2956),  provides  for  service  on  foreign  insurance  companies.     1891,  ch.  79. 

Sec.  4751.  When  some  defendants  not  served.— When  the  action  is 
against  two  or  more  defendants,  and  the  summons  is  served  on  one  or  more, 
but  not  all  of  them,  the  plaintiff  may  proceed  as  follows: 

First.  If  the  action  is  against  the  defendants  jointly  indebted  upon  a  con- 
tract, he  may  proceed  agamst  the  defendants  served,  unless  the  court  other- 
wise directs;  and  if  he  recovers  judgment,  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced  against 
the  joint  property  of  all,  and  the  separate  property  of  the  defendants  served; 

Second.  If  the  action  is  against  defendants  severally  liable,  he  may  pro- 
ceed against  the  defendants  served,  in  the  same  manner  as  if  they  were  the 
only  defendants; 

Third.  Though  all  the  defendants  have  been  served  with  the  summons, 
judgment  may  be  taken  against  any  of  them  severally,  when  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendants  if  the  action  had  been 
against  them  alone. 

G.  S.  ch.  66,  §  52  (67).    3  M.  106;  23  M.  203;  86  M.  841. 

Sec.  4752.    On  non-residents  in  actions  respecting  realty Any 

person  or  persons,  co-partnership  or  corporation,  not  resident  of  this  state, 
owning  or  claiming  any  interest  in  or  lien  upon  any  lands  lying  within  this 
state,  may  tile  in  the  office  of  the  secretary  ot  state  of  the  state  of  Minne- 
sota, a  written  agreement,  duly  executed  and  acknowledged,  in  the  manner 
provided  by  law  for  the  execution  and  acknowledgment  of  deeds,  thereby 
stipulating  and  agreeing  upon  the  part  of  the  party  or  parties  executing  the 
same,  that  service  or  process  and  summons  in  any  action  or  proceeding  con- 
cernmg  such  real  estate,  or  any  interest  therein  or  lien  thereon,  hereafter  com- 
menced in  any  of  the  courts  of  this  state,  in  which  such  owner  or  claimant 
shall  be  made  a  party,  may  be  made  upon  such  agent  or  agents  as  shall  be 
designated  in  such  agreement,  who  shall  be  resident  of  this  state,  and  author- 
izing such  agent  or  agents  for  such  party  or  parties  to  admit  such  service  of 
process  or  summons  U[ion  him  or  them,  and  agreeing  that  the  service  of  pro- 
cess or  summons  upon  such  agent  or  agents  shall  be  valid  and  binding  upon 
such  party  or  parties. 

Record. —  Such  agreement  shall  designate  such  agent  or  agents,  and  the 
place  of  residence  of  such  agent  or  agents,  and  shall  be  recorded  in  the  office 
of  the  secretary  of  state,  in  a  book  to  be  provided  for  that  purpose,  and  he 
shall  be  eniilled  to  demand  and  receive,  for  the  tiling  and  recording  thereof, 
and  of  anv  revocation  thereof,  a  fee  of  fifteen  cents  for  each  folio  of  one  hun- 
dred words  contained  therein. 

Service. —  Service  of  process  or  summons,  or  of  any  writ  or  notice  in  such 
action,  shall  be  made  upon  the  person  or  persons  so  designated  as  such  agent 
or  ageuts,  in  the  manner  provided  by  law  for  the  service  of  process  upon  per- 
sons residing  in  the  state,  and  shall  be  held  and  deemed  a  valid  and  effectual 
service  thereof  upon  such  owner  or  claimant  in  like  manner,  and  shall  have 
the  same  effect  in  all  respects  as  if  served  personally  upon  such  owner  or 
claimant  within  the  state;  but  where  such  party  in  the  action  appears  by  his 
attorney  tl'erein,  the  service  of  papers  shall  be  upon  the  attorney  instead  of 
the  party,  as  by  law  provided. 

Evidence. —  The  original  record  of  such  agreement,  or  a  duly  certified 
copy  of  such  record  thereof,  shall  be  deemed  and  taken  to  be  sufficient  evi- 
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denoe  thereof;  and  no  service  by  publication  of  sommons  in  such  action  shall 
be  made  upon  any  person  or  persons,  co-partnership  or  corporation,  non- 
resident of  this  state,  who  shall  nave  made  and  had  recorded  such  agreement 
in  accordance  with  the  provisions  hereof,  while  the  same  shall  remain  in  force 
and  nnrevoked. 

Prior  action. —  Provided^  that  no  agreement  made  under  the  provisions 
of  this  act  shall  in  anywise  affect  any  action  or  proceeding  commenced  prior 
to  the  taking  effect  thereof. 

Beyocation. —  And  provided  further^  that  suqh  owner  or  claimant  may  at 
any  time  revoke  or  amend  any  such  agreement  made  by  him  or  them;  but 
80cb  revocation  shall  in  no  wise  affect  any  action  or  proceeding  which  shall 
lia?e  been  commenced  prior  to  the  recording  of  such  revocation,  which  shall 
be  executed,  acknowledged,  and  recorded  in  like  manner  as  hereinbefore  pro- 
vided in  respect  to  the  original  agreement. 

Act  not  to  apply. — Provided  further^  that  this  act,  or  anything  therein 
contained,  shall  not  apply  to  nor  m  anywise  affect  any  action  or  proceeding 
for  the  collection  of  any  tax,  general  or  special. 

1877,  ch.  88:  *'An  act  to  provide  for  the  service  of  process  upon  non-resident  parties  in 
actions  respecting  real  estate."    Approved  March  8d. 

Servick  by  Publication. 

Sec.  4763.  When. —  When  the  defendant  cannot  be  found  within  the 
state — of  which  the  return  of  the  sheriff  of  the  county  in  which  the  action  is 
brought,  that  the  defendant  cannot  be  found  in  the  county,  \%  priiaa  facie 
evidence,*  and  upon  the  filing  of  an  affidavit  of  the  plaintiff,  his  agent  or  at- 
torney, with  the  clerk  of  the  court,  stating  that  he  believes  that  the  defend- 
ant is  not  a  resident  of  the  state,  or  cannot  be  found  therein,  and  that  he  has 
deposited  a  copy  of  the  summons  in  the  post-office,  directed  to  the  defendant 
at  his  place  of  residence  —  unless  it  is  stated  in  the  affidavit  that  suck  residence 
is  not  Known  to  the  affiant  —  and  statmg  the  existence  of  one  of  the  cases 
hereinafter  specified,*  the  service  may  be  made  by  publication  of  the  sum- 
mons by  the  plaintiff  or  his  attorney  in  either  of  the  following  cases: 

First.  When  the  defendant  is  a  foreign  corporation,  and  has  property 
within  this  state. 

Second.  When  the  defendant,  being  a  resident  of  this  state,  has  departed 
therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
SDmmons,  or  keeps  himself  concealed  therein  with  like  intent. 

Third.  When  the  defendant  is  not  a  resident  of  the  state,  but  has  property 
therein,t  and  the  court  has  jurisdiction  of  the  subject  of  the  action. 

Fourth.    When  the  action  is  for  divorce,  in  the  cases  prescribed  by  law. 

Fifth.  When  the  subject  of  the  action  is  real  or  personal  property  in  this 
state,  and  the  defendant  has  or  claims  a  lien  or  interest  actual  or  contingent 
therein,  or  the  relief  demanded  consists  wholly  or  partly  in  excluding  the  de- 
fendant from  any  interest  or  lien  therein.    43  M.  137. 

Sixth.  When  the  action  is  to  foreclose  a  mortgage,  or  to  enforce  a  lien  of 
any  kind,  on  real  estate  in  the  county  where  the  action  is  brought. 

a  a  ch.  66,  S  49  (64),  as  amended  1869.  ch.  73;  1878,  ch.  9  (February  28);  1881,  ch.  28 
(Febrnary  23X  Acts  1869  struck  out  provision  of  filing  affidavit  with  judj^e  or  court  and  ob- 
taininn:  an  order  that  service  be  made  bv  publication,,  and  inserted  matter  between  *  *.  Acts 
1878 added  sixth  subdivisioD.  Acts  1881' struck  out  of  third  subdivision  at  f  the  words  "and 
the  action  arises  on  contract"  5  M.  367;  10  M.  366,  886;  23  M.  539;  26  M.  422;  9  ML  329;  37 
M.  195;  88 N.  W.  689;  46  M.  66,  67:  44  M.  97,  100,  507. 

Sec  4754.  How  made.—  The  publication  shall  be  made  in  a  newspaper 
printed  and  published  in  the  county  where  the  action  is  brought,  and  if  there 
IS  no  such  newspaper  in  the  county/  then  in  a  newspaper  printed  and  pub- 
lished in  an  adjoining  county  *  and  if  there  is  no  such  newspaper  in  an  adjoin- 
ing county,  then  in  a  newspaper  printed  and  published  at  the  capital  of  the 
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state,  once  in  each  week  for  six  consecutive  weeks;  and  the  service  of  the  sun  - 
mens  shall  be  deemed  complete  at  the  expiration  of  the  time  prescribed  for 
publication  as  aforesaid.  * 

G.  S.  cli.  60.  §  oO  (05),  as  amended  1867,  ch.  68.  Amendment  between  *  *  26  M.  422 ;  39  3^1 
73 ;  43  M.  243 ;  44  M.  507 ;  46  M.  67. 

Sec.  4755.  Same  —  In  what  paper. —  The  publication  of  legal  notices, 
public  statements,  tax  lists,  or  oflScial  proceedings,  required  by  law  or  by  an 
order  of  a  judge  or  court  to  be  published  in  a  newspaper  once  in  each  week  for 
a  specitied  number  of  weeks,  shall  be  made  on  the  day  of  each  week  in  which 
such  newspaper  is  published,t  if  a  weekly  newspaper,  and  if  a  daily  news- 
paper, then  upon  some  day  on  which  such  daily  newspaper  is  .published  —  not 
Sunday  —  and  shall  always  be  upon  the  same  day  of  the  week  that  it  was 
first  published:"^  and  all  such  publications  shall  be  made  in  the  English  lan- 
guage, and  shall  not  be  made  or  published  in  any  newspaper  unless  said  news- 
paper shall  have  been  published  and  circulated  in  the  county  where  said  notice, 
statement,  t  ix  list,  or  official  proceeding  is  to  be  published,, for  at  least  one(l) 
year  next  preceding  thd  date  of  the  first  publication  thereof:  provided/,  that  iif 
no  newspaper  has  been  previously  published  in  said  county  for  one  (1)  year, 
as  above  required,  then  the  same  may  be  published  in  any  newspaper  of  gen- 
eral circulation  in  said  county*  which  has  been  published  in  said  county  for 
less  than  one  (1)  year,  if  there  be  one,  but  if  there  be  neither,  then  in  any 
newspaper  ])ublished  at  the  capital  of  the  state,  having  a  general  circulation 
in  the  state. 

G.  S.  ch.  66,  §  69  (83),  as  amended  1887,  ch.  42  (approved  March  3d.  In  force  October  1, 
1887);  1889,  ch.  86.  Approved  April  23d.  Above  f  is  section  before  a-neuded,  except  **  public 
stat^rnents,  tax  lists  or  official  proceedings."  which  was  inserted  by  acts  1887,  ch.  42,  and  also 
added  matter  between  *  *  Acts  1889  inserted  matter  between  }  *  See  ante,  sees.  247,  248, 249. 
6M.  192;  21  M.  142;  28  M.  370. 

Sec.  4756.  Same  —  Re-opening  judgment. —  If  the  summons  is  not  per- 
sonally served  on  tlie  defendant,  in  the  cases  provided  in  the  last  two  sections, 
he  or  his  Rpresentatives,  on  application  and  sufficient  cause  shown,  at  any  time 
before  judgment,  shall  be  allowed  to  defend  the  action;  and,  except  in  an 
action  for  divorce,  the  defendant  or  his  representatives  may  in  like  manner  be 
allowetl  to  defend  after  judgment,  and  within  one  year  after  the  rendition 
of  such  judgment,  on  such  terms  as  may  be  just;  and  if  the  defense  is  success- 
ful, and  the  judgment,  or  any  part  thereof,  has  been  collected  or  otherwise 
enforced,  such  restitution  may  thereupon  be  compelled  jis  the  court  directs. 

G.  S.  ch.  m,  ^  51  (OG).  6  M.  458;  15  M.  63;  38  N.  \V.  089;  39  ]VI  73;  42  M.  243;  26  M.  422;  44: 
M.  507 ;  46  M.  67. 

Proof  of  Servick. 

Sec  4757.  How  made. —  Proof  of  the  service  of  the  summons,  and  of  the 
complaint  or  notice,  if  any,  accompanying  the  same,  shall  be  as  follows: 

First.  If  served  by  the  sheriff  or  other  officer,  his  certificate  thereof;  or,  if 
by  another  person,  his  affidavit;  or, 

Second.  In  case  of  publication,  the  affidavit  of  the  printer  or  his  foreman, 
showing  the  same,  and  an  affidavit  of  the  deposit  of  a  copy  of  the  summons 
in  the  post-office,  if  the  same  has  been  deposited;  or, 

Third.     The  written  admission  of  the  defendant. 

.In  case  of  service  otherwise  than  by  publication,  the  certificate,  affidavit  or 
admission  shall  state  the  time,  place,  and  manner  of  service. 

G.  a  ch.  6G,  §  53  (68).  4  IVL  163, 473 ;  15  M.  288 ;  18  M.  90 ;  41  N.  W.  164 ;  39  M.  336 ;  44  M.  507. 

Appearance. 

Sec.  4758.  Manner— Effect. —  A  defendant  appears  in  an  action  when 
ne  answers,  demurs,  or  gives  the  plaintiff  written  notice  of  his  appearance; 
after  appearance,  a  defendant  is  entitled  to  notice  of  all  subsequent  proceed- 
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ings;  but  when  a  defendant  has  not  appeared,  service  of  notices  or  papers,  in 
the  ordinary  proceedings  in  an  action,  need  not  be  made  upon  hira, 

G.  a  ch.  66.  §  57  (7S).  10  M.  178;  11  M.  271 ;  13  M.  60,  529;  13  M.  66;  14  M.  170;  16  M.  88 
22  M,  1;  2a  M.  268. 

Sec.  4759.  Same  —  Demand  assessment  of  amount  due.—  A  de- 
fendant who  has  appeared,  may,  without  answering,  demand  in  writing  an 
assessment  of  damages,  or  of  the  amount  which  the  plaintitf  is  entitled  to  re- 
cover; and  thereupon  such  assessment  shall  be  had,  or  any  such  amount  ascer- 
tained, in  such  manner  as  the  court  on  application  naay  direct,  and  judgment 
entered  by  the  clerk  for  the  amount  so  assessed  or  as*certained. 

G.  a  ch.  66,  g  67  (81). 

Jurisdiction. 

Sec.  4760.    From  service  of  summons.— From  the  time  of  the  service 

of  the  summons  in  a  civil  action,  the  court  is  deemed  to  have  acquired  juris- 
diction, and  to  have  control  of  all  the  subsequent  proceedings.     A  voluntary 
apj>earance  of  a'defendant  is  equivalent  to  a  personal  service  of  the  summons 
Qpun  bun. 
G.  a  cK  66,  §  54  (69).     10  M.  178;  11  M.  271 ;  14  M.  16;  23  M.  268,  539;  26  M.  423;  43  M.  137. 

Sec  4761.  On  natural  person. —  No  natural  person  is  subject  to  the  ju- 
risdiction of  a  court  of  this  state,  unless  he  aj^pears  in  the  court,  or  is  found 
within  the  state,  or  is  served  Avith  process  therein,  or  is  a  resident  thereof,  or 
has  property  therein  upon  which  tlie  plaintiff  has  acquired  a  lien  by  attach- 
ment or  garnishment,  and  then  only  to  the  extent  of  such  property',  except  in 
cases  where  it  is  otherwise  expressly  provided  by  statute. 

G.  a  ch.  66,  g  55  (70).     36  M.  192 ;  44  M.  507 ;  45  M.  279. 

Sec.  471)2.  On  corporations. —  No  corporation  is  subject  to  the  jurisdic- 
tion of  a  court  of  this  state,  unless  it  appears  in  the  court,  or  has  been  created 
by  or  under  the  laws  of  this  state,  or  has  an  agency  established  therein  for 
the  transaction  of  some  portion  of  its  business,  or  has  property  therein  upon 
which  the  plaintiff  has  acquired  a  lien  by  attachment  or  garnishment,  and,  in 
the  last  case,  only  to  the  extent  of  such  ^property  at  the  time  the  jurisdiction 
attached. 

G.  a  ch.  66,  §  56  (71).    9  M.  239;  10  M.  178;  13  M.  278. 


TITLE  7. 

PLEADINGS. 


Sec.  4763.  Regulated  by  statute. —  The  forms  of  proceedings  in  civil 
actions,  and  the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  determined, 
shall  be  regulated  by  statute. 

G.  a  ch.  66,  §  70  (88).    25  M.  292. 

Sec.  4764.    Pleadings  to  be  used.— The  only  pleadings  on  the  part  of 

the  plaintiff  are: 

First.     The  complaint; 

Second.    The  demurrer  or  reply. 
And  on  the  part  of  the  defendant: 

First.     Demurrer; 

Second.     The  answer. 

aaich.  66.^71  (89) 
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The  Complaint. 

Sec.  4765.  Defined. —  The  first  pleading  on  the  part  of  the  plaintiflf  is  the 
complaint. 

G.  S.  ch.  66,  §  73  (90). 

Seo.  4766.    Contents.—  The  complaint  shall  contain : 

First.  The  title  of  the  cause,  specifyinsf  the  court  in  which  the  action  is 
brought,  the  county  in  which  the  action  is  brought,  and  the  names  of  the  par- 
ties to  the  action,  plaintiff  and  defendant; 

Second.  A  plain  and  concise  statement  of  the  facts  constituting  a  cause  of 
action,  without  unnecessary  repetition; 

Third.  A  demand  of  the  relief  to  which  the  plaintiff  supposes  himself 
entitled.  If  the  recovery  of  money  is  demanded,  the  amount  thereof  shall  be 
stated. 

G.  a  ch.  66,  §  78  (91).    2  M.  210;  8  M.  67;  4  M.  197,  239;  18  M.  90;  22  M.  67. 

The  Demurrer. 

Sec.  4767.  Grounds  of. —  The  defendant  may  demur  to  the  complaint 
within  twenty  days  after  the  service  thereof,  when  it  appears  upon  the  face 
thereof,  either: 

First.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant  or 
the  subject  of  the  action ; 

Second.    That  the  plaintiff  has  not  legal  capacity  to  sue; 

Third.  That  there  is  another  action  pending  between  the  same  parties  for 
the  same  cause; 

Fourth.    That  there  is  a  defect  of  parties,  plaintiff  or  defendant; 

Fifth.     That  several  causes  of  action  are  improperly  united; 

Sixth.  That  the  complamt  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Q.  S.  ch.  66.  §  74  (93),  as  amended  1867,  ch.  63.  §  5.  Atnendment  struck  out  ••  within  thirty 
days  alter  notice  of  the  filing  thereof"  and  inserted  *' within  twenty  days  after  the  service 
thereof."  1  M.  106,  175:  3  M.  318;  4  M.  158;  9  M.  1.8,  346;  10  M.  183;  31  M.  15;  33  M.  373;  6 
M.  tOi;  11  M.  319,  348,  814;  8  M.  151;  13  M.  98,  187.  134,  335;  b  M.  354;  10  M.  439;  7  M.  234; 
18  M.  890;  17  M.  34;  83  M.  138,  550;  31  M^  188;  36  M.  59;  35  M.  807;  86  M.  119. 

Sec.  4768.  Specify  the  grounds.— The  demurrer  shall  distinctly  specify 
the  grounds  of  objection  to  the  complaint;  unless  it  do  so,  it  may  be  disre- 
garded. It  may  be  taken  to  the  whole  complaint,  or  to  any  of  the  causes  of 
action  stated  therein. 

G.  a  ch.  66,  §  75  (93).    13  M.  364. 

Sec  4769.  When  proper. — When  any  of  the  matters  enumerated  in  sec- 
tion^ seventy-four  do  not  appear  upon  the  face  of  the  complaint,  the  objection 
may  be  taken  by  answer. 

G.  S.  ch.  66,  §  77  (94).  36  M.  59 ;  83  M.  550.  Section  76,  repealed  by  acts  1867,  ch.  63,  pro- 
vided that  if  complaint  is  amended  notice  thereof  shall  be  served  on  defendant,  >vho  shalT  an- 
swer within  thirty  days.  If  no  answer,  plaintirf  may  take  judgment  upon  proof  of  service  of 
notice  and  failure  to  answer,     i  Sec.  4767. 

Sec.  4770.  When  waived. —  If  no' such  objection  is  taken,  either  by  de- 
murrer or  answer,  the  defendant  is  deemed  to  have  waived  the  same,  except- 
ing only  the  objection  to  the  jurisdiction  of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

G.  8.  ch.  66,  §  78  (95).  7  M.  503;  10  M.  187;  10  M.  448;  13  M.  134,  355;  15  M.  81,  473;  17  M. 
873;  18  M.  108;  38  M.  463;  35  M.  807;  36  K  59;  33  M.  550;  46  M.  56,  5a 

The  Answeb. 

Sec  4771.    Contents. —  The  answer  of  the  defendant  shall  contain: 
First.    A  denial  of  each  allegation  of  the  complaint  controverted  by  the 

defendant,  or  of  any  knowledge  or  information  thereof  sufficient  to  foVm  a 
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Second.  A  statement  of  any  new  matter  constituting  a  defence  or  counter- 
claim, in  ordinary  and  concise  language,  without  repetition; 

Third.  All  equities  existing  at  the  time  of  the  commencement  of  any  action, 
in  favor  of  a  defendant  therem,  or  discovered  to  exist  after  such  commence- 
ment, or  intervening  before  a  final  decision  in  such  action.  And  if  the  same 
are  admitted  by  the  plaintiff,  or  the  issue  thereon  is  determined  in  favor  of 
the  defendant,  he  shall  be  entitled  to  such  relief,  equitable  or  otherwise,  as  the 
nature  of  the  case  demands,  b}'  judgment  or  otherwise. 

G.  a  ch.  66,  ^  79  (96).  1  M.  169,  241,  811 ;  2  M.  241 ;  4  M.  192,  270;  5  M.  155,  178.  897;  6  M. 
S19,  840.  492;  7  M.  18^  217;  9  M.  190;  10  M.  168;  11  M.  884;  l'^  M.  412.  515;  ]5  M.  288;  16  M. 
to,  51,  204;  22  M.  588;  28  M.  804;  18  M.  488;  17  M.  24,  292;  21  M.  40);  22  M.  92.  2o7;  6  M.  95; 
14  M.  469;  17  M.  100;  19  AL  8*i8;  20  M.  196,  284;  21  M.  584;  25  M.  228;  88  M.  161;  36  M.  818, 
m\  87  M.  821;  44  M.  61 :  8  M.  821 

SEa  4772.  Several  defenses.— The  defendant  may  set  forth  by  answer 
as  many  defenses  and  counterclaims  as  he  has;  they  shall  each  be  separately 
8iated/and  refer  to  the  causes  of  action  which  they  are  intended  to  answer, 
in  such  manner  that  they  may  be  intelligibly  distinguished;  the  defendant 
may  also  demur  to  one  or  more  of  several  causes  of  action  in  the  complaint, 
and  answer  the  residue. 

G.  a  ch.  66,  §  81  (98).     1  M.  408;  8  M.  182;  12  M.  426;  18  M.  158;  81  M.  423. 

Sfia  4773.  Cotinterclaim. —  The  counterclaim  mentioned  in  the  last  sec- 
tion most  be  an  existing  one  in  favor  of  a  defendant,  and  against  a  plaintitf, 
between  whom  a  several  judgment  might  be  had  in  the  action,  and  arising  out 
of  one  of  the  following  causes  of  action : 

First.  A  cause  of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action ; 

Second.  In  an  action  arising  on  contract,  any  other  cause  of  action,  arising 
also  on  contract,  and  existing  at  the  commencement  of  the  action. 

0.  a  ch-  66,  §  80  (97).  8  M.  183;  5  M.  155; 6  M.  550,  319,  420-  8  M.  245;  10  M.  18;  14  M.  140, 
4W:17J1  100.  408;  19  M.  181;  23  M.  541;  11  M.  248;  13  M.  488;  15  M.  501 ;  19  M.  815;  20  M.  102. 
4«;  21  M.  225,  366,  481;  22  M.  182;  26  M.  106,  255;  25  M.  157;  88  N.  W.  762;  40  N.  W.  l6o;  41 
K.\V.  936;  40  M.  176,  177. 

Sec.  4774.    Same  — Not  an  admission The  pleading  of  a  set-off  or 

counterclaim  by  a  defendant  in  any  action,  in  any  of  the  courts  of  this  state, 
shall  not  be  held  or  construed  to  be  an  admission  of  any  cause  of  action  on 
the  part  of  plaintiff  against  such  defendant. 

1883,  ch.  101:  "An  act  in  relation  to  counterclaims  aad  offsets."    Approved  Februarys, 

laooL 

Sec.  4775.    An  answer  in  action  to  recover  property  distrained.— 

In  an  action  to  recover  the  possession  of  property  distrained  doing  damage, 
an  answer  that  the  defendant,  or  person  by  whose  command  he  acted,  was 
lawfully  possessed  of  the  real  property  upon  which  the  distress  was  made,  and 
that  the  property  distrained  was,  at  the  time,  doing  damage  thereon,  shall  be 
good,  without  setting  forth  the  title  to  such  real  property. 

G.&Gh.66,§97(117). 

The  Eeply 

Sec.  4776.  When  to  reply. —  When  the  answer  contains  new  matter,* 
the  plaintiff  shall  within  twenty  days  reply  to  such  new  matter,  denying  each 
allegation  controverted  by  him,  or  any  knowledge  or  information  thereof 
nfficient  to  form  a  belief,  and  he  may  allege  in  ordmary  and  concise  language, 
withoat  repetition,  any  new  matter  not  inconsistent  with  the  complaint,  con- 
iAating  a  defense  to  such  new  matter  in  the  answer,  or  he  may  demur  to  an 
AQSWOT  containing  new  matter  when  upon  its  face  it  does  not  constitute  a 


Digitized  by 


Google 


Seos.  4  777-4784. J  cjyiL  actions  —  pleadings. 

counterclaim  or  defense,  and  the  plaintiflf  may  demur  to  one  or  more  of  such 
defenses  or  counterclaims,  and  reply  to  the  residue  in  the  answer,  f 

G.  S.  ch.  66,  55  83  (100),  as  amended  1879,  ch.  15  (February  18).  Amendment  struck  out  at  • 
^'oonstitutinK  a  counterclaim,'' and  at  t  substituted  "answer"  for  'counterclaim,"  and  re- 
duced number  of  days  from  thirty  to  twenty.     1  M.  408;  84  M.  244;  25  M.  157. 

Sec.  4777.  Failure  to  reply. —  If  the  answer  contains  new  matter  ♦  and 
the  plaintiff  fails  to  reply  or  demur  thereto  within  the  time  allowed  bv  law, 
the  defendant  may  move  on  notice  for  such  judgment  as  he  may  be  entitled 
to  upon  such  statement,  and  the  court  may  thereupon  render  judgment,  or 
order  a  reference  or  assessment  of  damages  by  jury  as  the  case  requires. 

G.  S.  ch.  66,  J§  84  (101),  as  amended  1881.  ch.  44.  Approved  February  19th.  Amendment 
struck  out  at  »  the  words  *•  constituting  a  counterclaim.'^    20  M.  284 ;  22  M.  132 ;  8a  M.  514. 

Sec  4778.  Demurrer  to  reply. —  If  a  reply  to  any  *  new  matter  set  up 
in  the  answer  is  insufficient,  the  defendant  may  demur  thereto  statino^  the 
ground  thereof.  ^ 

G.  S.  ch.  m.  ^  85  (102).  as  amended  1881,  ch.  44  (February  19).  Amendment  struck  out 
**counterclai:a''  at  *  and  inserted  **  new  matter  set  up  in  the  answer,*' 

I 
General  Kdles  of  Pleading. 

bEo.  4770.  Pleadings  to  be  liberally  construed —  In  the  construction 
of  a  pleading  for  the  purpose  of  determininj^  its  effect,  its  allegations  shall  be 
liberally  construed,  with  a  view  to  substantial  justice  between  the  parties. 

O.  &  ch.  66,  §  89  (106). 

Sec.  4780.  Time,  how  compute^. —  The  time  within  which  an  act  is  to 
be  done  shall  be  computed  by  excluding  the  first  day  and  including  the  last. 
If  the  last  day  is  Sunday,  it  shall  be  excluded.* 

G.  a  ch.  66,  §  68  (82).    16  M.  230;  34  M.  405;  27  M.  202;  89  M.  426;  45  Ml  232. 

Sec  4781.  Allegations  not  controverted.— Every  material  allegation 
of  the  complaint  not  specifically  controverted  by  the  answer  as  prescribed, 
and  idvery  material  allegation  of  new  matter  in  the  answer*  not  controverted 
by  the  replv  as  prescribed,  shall  for  the  purposes  of  the  action  be  taken  as 
true,  but  the  allegation  of  new  matter  f  in  a  repl}'  is  to  be  deemed  controverted 
by  the  defendant,  who  may  on  the  trial  controvert  it  by  proofs  either  in  direct 
denial  or  by  way  of  avoidance. 

G.  S.  ch.  66,  §  99  (119),  aa  amended  1881,  ch.  44,  §  8.  Amendment  struck  out  at  *  "consti- 
tuting a  counterclaim,"  and  at  f  **  in  the  answer  not  relating  to  a  counterclaim  or  of  new- 
matter  in  a  reply  is  to  be  deemed  controverted  by  the  adverse  party  as  upon  a  direct  denial  or 
avoidance,  as  the  case  may  requira"  2  M.  248;  10  M.  136;  15  M.  288;  20  M.  234;  21  M.  366, 
421;  22  M.  132,  541. 

Sec.  4Y82.  Supplemental  pleadings.— The  plaintiff  and  defendant,  re- 
spectively, may  be  allowed,  on  motion,  to  make  a  supplemental  complaint,  an- 
swer or  reply,  alleging  facts  material  to  the  case,  occurring  after  the  former 
complaint,  answer  or  reply. 

G.  S.  ch.  66,  §  108  (128).     12  M.  255;  17  M.  48,  215. 

Sec.  4783.  Subscribed  and  verifiea.— Every  pleading  in  a  court  of 
record  shall  be  subscribed  by  the  attorney  of  the  party;  and  when  any  plead- 
ing in  a  case  is  verified,  all  subsequent  pleadings,  except  demurrers,  shall  be 
verified  also. 

G.  S.  ch.  66,  §  86  (103).    2  M.  319;  13  M.  165. 

Seo.  4784.    Verification The  verification  shall  be  to  the  effect  that  the 

same  is  true  to  the  knowledge  of  the  person  making  it.  except  as  to  those 
matters  stated  on  his  information  and  belief,  and  as  to  those  matters  that  be 
believes  it  to  be  true,  and  shall  be  made  by  the  party,  or,  if  there  are  several 
parties  united  in  interest  and  pleading  together,  by  one  at  least  of  such  par- 
ties acquainted  with  the  facts,  if  such  party  is  within  the  county  where  the 
attorney  resides,  and  capable  of  making  the  affidavit.    The  verification  may 
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alto  be  made  by  the  agent  or  attorney,  if  the  party  making  such  pleading 
is  absent  from  the  county  where  the  ettorney  resides,  or  for  some  cause  is 
DDable  to  verify  it;  and  shall  be  to  the  effect  that  the  same  is  true  to  the 
best  of  his  knowledge,  information  and  belief.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  ofBcer  thereof;  and  when  the 
state  or  any  officer  thereof  in  its  behalf  is  a  party,  the  verification  may  be 
made  by  the  attorney  general.  The  verification  may  be  omitted  when  an  ad- 
mission of  the  truth  of  the  allegation  might  subject  the  party  to  prosecution 
for  felony. 

O.  a  eh.  66,  §87(104). 

8iBa4785.  Filed  and  entered  in  court.— The  pleadings  and  various 
bonds  required  to  be  given  by  statute,  and  the  aflidavits  and  other  written 
proceedings  in  an  action,  shall  be  filed  or  entered  in  court,  or  with  the  clerk 
thereof,  unless  the  court  expressly  provide  for  a  different  disposition  thereof; 
except  that  the  bonds  provided  for  by  this  chapter,  on  the  claim  and  delivery 
of  personal  property,  shall,  after  the  justification  of  the  sureties,  be  delivered 
by  the  sheriff  to  the  parties  respectively  for  whose  benefit  they  are  taken. 
•Each  party  shall,  on  or  before  the  second  day  of  the  term  for  which  any 
caose  is  noticed,  file  his  pleadings  in  the  otfice  of  the  clerk  of  the  court. 

G.  S.  ch.  66,  §  65  (80X  as  amended  1867,  ch.  62.  Amendment  below  »  Section  66  provided 
that  *'  no  copies  of  any  pleading  need  be  served  on  tl.3  adverse  party,  but  the  clerk  shall  fur- 
lush  copies  on  application  and  payment  of  his  fees,*'  and  was  repealed  by  acts  1S67,  ch.  62. 

Sec.  4786.  Sham  and  frivolous  pleadings Sham,  irrelevant  or  frivo- 
lous answers,  defences  or  replies  and  frivolous  demurrers,  may  be  stricken  out^ 
or  judgment  rendered  notwithstanding  the  same,  on  motion,  as  for  want  of 
an  answer. 

G.  S.  ch.  66,  §  83(99),  as  amended  1881,  ch.  49  (February  19).  Amendment  inserted  **or 
friToIoas*'  before  answers,  and  **or  replies"  after  defenses.  2  M.  219,  bl9;  13  M.  55,  158,  165; 
17M.22. 

Ssa  4787.    Irrelevant,  redundant  and  indefinite  pleadings.— If 

irrelevant  or  redundant  matter  is  inserted  in  a  pleadmg,  it  may  be  stricken  out 
OQ  motion;  and  when  a  pleading  is  double,  or  does  not  conform  to  the  statute. 
or  when  the  allegations  of  a  pleading  are  so  indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  or  defence  is  not  apparent,  the  court  may  strike 
it  out  on  motion,  or  require  it  to  be  amended. 

O.  a  cb.  66,  g  90  (107).  1  M.  195;  8  M.  126;  8  M.  59;  10  M.  186;  18  M.  165;  18  M.  525;  80  M. 
10$;  85  JL  468;  86  M.  119 ;  44  M.  10;  48  M.  295. 

Sea  4788.    Pleading  performance  of  conditions  precedent.— In 

pleading  the  performance  of  conditions  precedent  in  a  contract,  it  shall  not  be 
necessary  to  state  the  facts  showmg  such  performance,  but^it  may  be  stated, 
generally,  that  the  part}'  duly  performed  all  the  conditions  on  his  part;  and  if 
such  allegation  is  controverted,  the  party  pleading  is  bound  to  establish,  on 
the  trial,  the  facts  showmg  such  performance. 
6.  &  ch.  66,  §  92  (109).    20  M.  870 ;  28  M.  308 ;  41  M.  519. 

Sec.  4789.  Pleading  judgments.—  In  pleading  a  judgment  or  other  de- 
termination of  a  court  or  officer  of  special  or  general  jurisdiction,  it  shall  not 
be  necessary  to  state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given  qr  made.  ^In  cases  of 
special  jurisdiction,*  if  such  allegation  is  controverted,  the  party  pleading  is 
boand  to  establish  on  the  trial  the  facts  conferring  jurisdiction. 

6.  a  ch.  66,  8  91  (108),  as  amended  1868,  ch.  88.    Amendment  between  *  *     2  M.  818,  819. 

Sec.  4790.    Pleading  ordinance.—  It  shall  not  be  necessary  in  any  plead- 
ing or  complaint  in  civil  or  criminal  proceedings  for  a  violation  of  any  ordi- 
Bance  of  any  city  or  village  in  this  state,  to  set  out  or  recite  such  ordinance  or 
any  section  thereof  at  large.     But  it  shall  be  sufficient  in  all  such  pleadings  or 
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complainte,  to  state  that  the  offence  set  forth  in  such  complaint  was  committed 
contrary  to  the  form  of  such  ordinance  or  of  any  specified  section  thereof. 

1881,  Ex.  S.  ch.  59:  **  An  act  relating  to  the  maimer  of  pleading  city  and  village  ordi« 
nanoee  in  civil  and  criminal  proceedings  thereunder."    Approved  November  17,  1881. 

Seo.  4791.  Pleading  private  statute.—  In  pleading  a  private  statute,  or 
a  right  derived  therefrom,  it  is  sufficient  to  refer  to  su<m  statute  by  its  title, 
and  the  day  of  its  approval,  and  the  court  shall  thereupon  take  judicial  notice 
thereof. 

G.  a  ch.  66,  §  98  (110). 

Sec.  4792.  Pleading  an  account. — It  is  not  necessary  for  a  party  to 
set  forth,  in  a  pleading,  the  items  of  an  account  therein  alleged;  but  he  shall 
deliver  to  the  adverse  party,  within  ten  days  after  a  demand  thereof,  in 
writing,  a  copy  of  the  account  verified  by  his  own  oath,  or  that  of  his  agent 
or  attorney,  if  within  the  personal  knowledge  of  such  agent  or  attorney,  to 
the  effect  that  he  believes  it  to  be  true,  or  be  precluded  from  giving  evidence 
thereof.  The  court,  or  judge  thereof,  may  order  a  further  or  more  particular 
bill. 

G.  S.  ch.  66,  §  88  (105).    22  M.  97 ;  42  M.  233 ;  43  M.  295. 

Seo.  4793.  In  slander  or  libel. —  In  an  action  for  libel  or  slander,  it 
shall  not  be  necessary  to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the  defamatory  matter 
out  of  which  the  cause  of  action  arose;  but  it  shall  be  sufficient  to  state,  gen- 
erally, that  the  same  was  published  or  spoken  concerning  the  plaintiff;  and 
if  such  allegation  is  controverted,  the  plaintiff  is  bound  to  establish,  on  trial, 
that  it  was  so  published  or  spoken. 

G.  S.  ch.  66,  §  95  (11$).     1  M.  156;  4  M.  238;  9  M.  188;  41  N.  W.  937;  47  M.340. 

Sec.  4794.  Same  —  Justification  —  Mitigating  circumstances.—  In 
the  action  mentioned  in  the  last  section,  the  defendant  may,  in  his  answer, 
allege  both  the  truth  of  the  matter  charged  as  defamatory,  and  any  mitigat- 
ing circumstances  to  reduce  the  amount  of  damages;  and  whether  he  proves 
the  justiiication  or  not,  he  may  give  in  evidence  the  mitigating  circumstances. 

G.  S.  oh.  66,  §  96  (116).    28  M.  165. 

Sko.  4795.  Libel  —  Bequirements  before  suit.—  Before  any  suit  shall 
be  brought  for  the  publication  of  a  libel  in  any  newspaper  in  this  state,  the 
aggrieved  party  shall,  at  least  three  days  before  filing  or  serving  the  com- 
plaint in  such  suit,  serve  notice  on  the  publisher  or  publishers  of  said  news- 
paper at  their  principal  oCBce  of  publication,  specifying  the  statements  in  the 
said  articles  which  be  or  they  allege  to  be  false  and  defamatory,  if  it  shall 
appear,  on  the  trial  of  said  action,  that  the  said  article  was  published  in  good 
faith,  that  its  falsity  was  due  to  mistake  or  misapprehension  of  the  facts  and 
that  a  full  and  fair  retraction  of  any  statement  therein  alleged  to  be  errone- 
ous was  published  in  the  next  regular  issue  of  such  newspaper,  or  f  in  case  of 
daily  papers  within  three  (3)  days  after  such  mistake  or  misapprehension  was 
brought  to  the  knowledge  of  such  publisher  or  publishers,  in  as  conspicuous  a 
place  and  type  in  such  newspaper  as  was  the  article  complained  of  a&  libel- 
ous, then  the  plaintiff  in  such  case  shall  recover  only  actual  damages.  Pro- 
vided, however,  that  the  provisions  of  this  act  shall  not  apply  to  the  case  of 
any  libel  against  any  candidate  for  a  public  office  in  this  state,  unless  the  re- 
traction of  the  charge  is  made  editorially  in  a  conspicuous  manner  at  least 
three  days  before  the  election,  *in  case  such  libelous  article  was  published  in 
a  daily  paper;  and  in  case  such  libelous  article  was  published  in  a  weekly 
paper*  at  least  ten  days  before  the  election.  Provided^  that  nothing  in  the 
provisions  of  this  act  shall  be  held  to  apply  to  any  libel  published  of  or  con- 
cerning  any  female. 

1887,  ch.  191 :  "An  act  to  regruiate  actions  for  libel,"  approved  March  2,  1887,  as  amended 
1889,  ch.  181.  Approved  April  24th.  Amendment  inserted  at  ft  "in  case  of  daily  papers,"  and 
added  matter  after  *     45  M.  303 ;  46  M.  484. 
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Sbc.  4796.  Corporation, —  In  actions  by  or  against  corporations,  *  do- 
mestic or  foreign,  it  shall  in  any  pleading  be  a  sufficient  allegation  that  the 
plaintiff  or  defendant  is  a  corporation,  to  aver  substantially  that  the  plaintiff 
or  deferfdant,  as  the  case  may  be,  is  a  corporation  duly  organized  and  created 
under  the  laws  of  the  state,  territory  or  government  by  which  it  may  have 
been  incorporated. 

0. S. cb. 66,  § 94 (111). as  amended  1867, ch.  85 ;  1877,  ch.  25.  Appfoved  February  26th.  Amend- 
ment below  *,  striking  out  "created  by  or  under  the  laws  of  this  state,  it  is  sufficient  to  refer, 
in  the  complaint  or  answer,  to  the  act  of  incorporation  or  the  proceedings  by  which  such  cor- 
poration was  created."    14  M.  49. 

Sec.  4797.  Same — Proof. —  In  all  actions  brought  by  or  against  a  corpo- 
ration, it  shall  not  be  necessary  to  prove  on  the  trial  of  the  cause  the  exist- 
ence of  such  corporation,  unless  the  defendant  shall  in  his  answer  expressly 
a?er  that  the  plaintiff  or  defendant  is  not  a  corporation. 

1876,  ch.  82,  §  1 :  '*  An  act  in  reference  to  pleadings  and  evidence  in  certain  civil  actions.** 
Approved  February  25,  1876.    31  K  444;  28  M.  898 ;  43  M.  527.  97. 

Sec.  4798.  Copartnership. —  In  all  actions  brought  by  any  persons  as  co- 
partners, upon  any  contract,  verbal  or  written,  made  or  entered  into  by  or 
between  the  defendant  and  the  plaintiff  as  copartners,  it  shall  not  be  necessary 
to  prove  on  the  trial  of  the  cause  that  the  persons  named  as  plaintiffs  were,  at 
the  time  of  making  such  contract,  or  any  time  subsequent  thereto,  the  persons 
composing  such  copartnership,  unless  the  defendant  shall  in  his  answer  ex- 
pressly deny  that  the  persons  named  as  plaintiffs  are  or.were  such  copartners. 

1876,  cb.  82,  §  2. 

Sec.  4799.  Denial  of  incorporation  or  copartnership,—  In  all  actions 
herein  named,  an  averment  in  the  answer,  upon  information  and  belief,  shall 
not  be  construed  as  an  express  averment  that  the  plaintiff  or  defendant  is  not 
a  corporation,  or  that  the  plaintiffs  are  or  were  not  copartners. 

1876,  ch.  82,  §  4^  Section  8  of  this  act,  placed  in  cb.  69,  provided  that  the  production  in  evi- 
dence of  the  written  instrument  for  the  payment  of  money,  e«cecuted  by  corporation^  or  co- 
partners, or  indorsers,  shall  be  prima  facie  evidence  of  the  existence  of  the  corporation  or 
copartnership.    28  M.  898. 

Mistakes  and  Amendments. 

Ssa  4800.  Errors  not  affecting  substantial  rights.—  The  court  shall, 
in  every  stage  of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  does  not  aflFect  the  substantial  rights  of  the  adverse  party; 
and  no  jodgraent  can  be  reversed  or  affected  by  reason  of  such  error  or  aefect. 

a  8.  ch.  66,  §  107  (137).     10  M.  423;  12  M.  487,  522;  14  M.  464. 

Sec.  4801.    Amendments  of  course,  and  after  demurrer Any 

pleading  may  be  once  amended  by  the  party,  of  course,  without  costs,  and 
without  prejudice  to  the  proceedings  already  had,  at  any  time  before  the  period 
for  answering  it  expires;  or,  if  it  does  not  delay  the  trial,  it  may  be  so  amended 
at  any  time  within  twenty  days  after  service  of  the  answer,  demurrer  or  reply 
to  such  pleading;  in  such  case  the  amended  pleading  shall  be  served  on  the 
adverse  party,  who  shall  have  twenty  days  to  answer  the  same.  After  the  de- 
cision of  the  demurrer,  the  court  may,  in  its  discretion,  if  it  appears  that  the 
demurrer  was  interposed  in  good  faith,  allow  the  party  demurring  to  with- 
draw the  same  and  plead  over,  or,  if  the  demurrer  is  sustained,  may  allow  the 
pleading  demurred  to  to  be  amended,  on  such  terms  as  may  be  just. 

0.  a  ch.  66,  §  108  (123\  as  amended  1867,  ch.  62,  §  6.  Amendment  substituted  twenty  for 
thirty  days,  and  struck  out  the  provision  of  filing  the  pleading  in  clerk's  oflBce,  and  serving 
notice  on  adverse  party.     18  M.  176 ;  41  N.  W.  4^3 ;  27  M.  483 ;  40  M.  85. 

Sbc.  4802.  Material  variance. —  Ko  variance  between  the  alle^tion  in 
the  pleading  and  the  proof  is  material,  unless  it  has  actually  misled  the  ad- 
Terse  party  to  his  Drejudice  in  maintaining  his  action  or  defence  upon  the 
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merits.  Whenever  it  is  alleged  that  a  party  has  been  so  misled,  that  fact 
shall  be  proved  to  the  satisfaction  of  the  court,  and  it  shall  be  shown  in  what 
respect  he  has  been  misled;  and  thereupon  the  court  may  order  the  pleading 
to  be  amended  upon  such  terms  as  may  be  just. 

G.  a  cli.  66,  §  100  (120\  1  M.  175;  4  M.  119;  13  M.  442 ;  16  M.  88,  83 ;  18  M.  176;  21  iL  358; 
22  M.  25,  81 ;  31  M.  897 ;  27  K  483. 

Sec  480e3.  Immaterial  variance.— When  the  variance  is  not  material, 
as  provided  in  the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

G.  a  ch.  66,  §  101  (121)t    27  M.  483 ;  44  M.  44^. 

Sec  4804.  Failure  of  proof.—  When,  however,  the  allegation  of  the 
cause  of  action  or  defence  to  which  the  proof  is  directed  is  unproved,  not  in 
some  particulars  only,  but  in  its  entire  scope  and  meaning,  it  is  not  to  be 
deemed  a  case  of  variance,  witliin  the  last  two  sections,  but  a  failure  of  proof. 

G.  a  cb.  66,  §  102  (122).  10  M.  192 ;  22  M.  449 ;  45  M.  252 ;  47  N.  W.  795 ;  27  M.  48a 

Sec  4805.  Amendment  by  court.—  The  court  may,  before  or  after 
judgment,  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  a  mis- 
take in  any  other  respect,  or  by  inserting  other  allegations  material  to  the 
case,  or,  wfien  the  amendment  does  not  change  substantially  the  claim  or  de- 
fence, by  conforming  the  pleading  or  proceeding  to  the  fact  proved. 

G.  S.  ch.  66,  §  104  (124).  8  M.  286:  12  M.  221 ;  18  M.  422:  14  M.  469:  20  M.  178;  23  M.  314; 
28  M.  68;  29  M^  72j  82  M.  550;  85  M.  448;  36  M.  101 :  43  M.  401 ;  27  M.  483;  48  M.  88. 

Sec  4806.  Same  —  Extend  time  —  Set  aside  jjidgments.—  The  court 
may  likewise,  in  its  discretion,  allow  an  answer  or  reply  to  be  made,  or  other 
act  to  be  done,  after  the  time  limited  by  this  chapter,  or  by  an  order  enlarge 
such  time. 

Relief  from  judgments. —  And  may  also,  in  its  discretion,  at  any  time 
within  one  year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order,  or 
other  proceedinof,  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect. 

In  vacation. — *  And  the  court  may,  as  well  in  vacation  and  out  of  term 
as  in  term,  and  without  regard  to  whether  such  judgment  or  order  was  made 
and  entered,  or  proceedings  had,  in  or  out  of  term,  upon  good  cause  shown, 
set  aside  or  modify  its  judgments,  orders  or  proceedings,  although  the  same 
were  made  or  entered  by  the  court,  or  under  or  by  virtue  of  its  authority, 
order  or  direction,"^  and  may  supply  any  omission  in  any  proceeding. 

Conform  to  statute. —  And  whenever  any  proceeding  taken  by  a  party 
fails  to  conform  to  the  statute,  the  court  may  permit  an  amendment  to  sucb 
proceeding,  so  as  to  make  it  coraformable  thereto;  but  this  section  does  not 
apply  to  a  final  judgment  in  an  action  for  divorce. 

Relief  not  to  atfect  title.—  Provided^  hoioever^  that  no  relief  to  be  granted 
hereunder  shall  operate  to  aflfect  any  title  to  or  estate  in  real  estate  affected 
b)*^  such  judgment  as  against  a  bona  fide  purchaser  or  encumbrancer  in  any 
case  where  such  judgment  or  a  certified  copy  thereof  shall  have  been  of  rec- 
ord in  the  office  of  the  register  of  deeds  of  the  county  wherein  such  real  estate 
is  situated  for  a  period  of  not  less  than  three  years  prior  to  the  date  of  the 
application  for  such  relief;  but  nothing  herein  contained  shall  operate  to  pre- 
vent the  gran^n^  of  such  relief  as  may  be  just  and  equitable  against  a  party 
to  such  action,  his  heirs  or  devisees. 

G.  S.  ch.  66,  §  105  (125).  as  amended  1876,  ch.  49  (March  6);  1887,  ch.  61.  Approved  March  2d. 
In  force  September  1,  1887.  Acts  1876  inserted  maher  between  *  *.  Acts  1887  added  the  pro- 
visa  2  M.  259;  5  M.  23,  65;  6  M.  287;  7  M.  325,  493:  9  M.  181 ;  11  M.  65,  832:  12  M.  420:  13  M. 
66;  16  M.  81.  490;  17  M.  402;  19  M.  407;  20  M.  100,  156,  173;  21  M.  51 ;  22  M.  1 :  28  M.  46.  214, 
2^7,  539:  86  M  348.  533;  38  M  161,  280,  361 ;  38  N.  W.  6S9:  41  N.  W.  243;  39  M.  73;  40  M.  463; 
43  M.  305;  44  M.  501 ;  45  M.  253;  47  M  259,  401 :  47  N.  W.  796. 
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Notices  and  Papers. 

Sec.  4807.  In  writing. —  Notices  shall  be  in  writing;  and  notices  and 
other  papers  may  be  served  on  the  party  or  attorney  in  the  manner  prescribed 
in  the  next  three  sections,^  where  not  otherwise  provided  by  statute. 

G.&ch.66,§58(73X  82  M.  484,  445.  i  Sees.  4808,  4810,  4811. 

Sfia  4808.  Service. —  The  service  may  be  personal  or  by  delivery  to  the 
party  or  attomej'  on  whom  the  service  is  required  to  be  made,  or  it  may  be  as 
follows: 

First.  If  npon  an  attorney,  it  may  be  made  during  his  absence  from  his 
office,  by  leaving  the  papers  with  his  clerk  therein,  or  with  a  person  having 
charge  thereof;  or,  when  there  is  no  person  in  the  office,  by  leavmg  it,  between 
the  hoars  of  six  in  the  morning  and  nine  in  the  evening,  in  a  conspicuous 
place  in  the  office;  or  if  it  is  not  open  so  as  to  admit  of  such  service,  then  by 
leaving  it  at  the  attorney's  residence,  with  some  person  of  suitable  age  and 
discretion. 

Second.  If  upon  a  party,  it  may  be  made  by  leaving  the  papers  at  his  resi- 
dence, between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  with 
some  person  of  suitable  age  and  discretion. 

G.  a  ch.  66,  g  59  (74).    2  M.  819. 

Ssa  4809.  •  Same. — Where  a  plaintiff  or  defendant  who  has  appeared  resides 
out  of  the  state,  and  has  no  attorney  in  the  action,  the  service  may  be  made  by 
mail,  if  his  residence  is  known ;  if  not  known,  on  the  clerk  for  him.  But  where 
a  party,  whether  resident  or  non-resident,  has  an  attorney  in  the  action,  the 
service  of  papers  shall  be  upon  the  attorney  instead  of  the  party.*  But  if  the 
attorney  shall  have  removed  from  the  state,  such  service  may  be  made  upon 
him  personally,  either  within  or  without  the  state,  or  by  mail  to  him  at  his 
place  of  residence,  if  known,  and  if  not  known,  then  by  mail  upon  the  party, 
if  his  residence  is  known,  whether  within  or  without  the  state.  Aud  if  the 
residence  of  neither  the  party  or  attorney  are  known,  the  service  may  be 
made  on  the  clerk  for  the  attorney. 

0.  S.  ch.  66,  §  62  (77),  as  amended  1873,  cb.  72.  Approved  February  14tb.  Amendment 
below  \  and  the  words  '*  whether  resident  or  non-resident"    82  M.  445. 

Sec.  4810.  By  mail. —  Service  by  mail  may  be  made,  when  the  person 
making  the  service,  and  the  person  on  whom  it  is  to  be  made,  reside  in  ditferent 
places,  between  which  there  is  a  regular  communication  by  mail. 

a  a  ch.  66,  §  60  (75).    87  M.  515. 

Sfia  4811.  Manner  of. —  In  case  of  service  by  mail,  the  paper  shall  be 
deposited  in  the  post-office,  addressed  to  the  person  on  whom  it  is  served,  at 
bis  place  of  residence,  and  the  postage  paid ;  and  in  such  case,  the  time  of 
service  shall  be  double  that  required  in  case  of  personal  service. 

a  8.  ch.  66.  8  61  (76).    82  M.  434. 

Sia  4812.  Liniitation.—  The  provisions  of  the  four  preceding  sections  do 
not  apply  to  the  service  of  a  summons  or  other  process,  or  of  any  paper  to 
bring  a  party  into  contempt. 

G.&ch«  66,  863(78).     42  M.  40. 

S£a  4813.  Sufficiency  of. —  A  notice  or  other  paper  is  valid  and  effectual, 
though  the  title  of  the  action  in  which  it  is  made  is  omitted,  or  it  is  defective 
either  in  respect  to  the  court  or  parties,  if  it  intelligently  refers  to  such  action 
or  proceeding;  and  in  furtherance  of  justice,  upon  proper  terms,  any  other 
defect  or  error  in  any  notice  or  other  paper  or  proceeding  may  be  amended 
by  the  court,  and  any  mischance,  omission  or  defect  relieved,  within  one  year 
thereafter;  and  the  court  may  enlarge  or  extend  the  time,  for  good  cause 
fbown,  within  which  by  statute  any  act  is  to  be  done,  proceeding  had  or  taken, 
notice  or  paper  filed  or  served;  or  may,  on  such  terms  as  are  just,  permit 
tbe  same  to  be  done  or  supplied  after  the  time  therefor  has  expired,  except 
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that  the  time  for  bringing  a  writ  of  error  or  appeal  shall  in  no  case  be  enlarged, 
or  a  party  be  permitted  to  bring  such  writ  of  error  or  appeal  after  the  time 
therefor  has  expired. 

G.  S.  ch.  66,  §  64(79).    28 M.  68;  89  N.  W.  68;  39  M.  115. 

Motions  and  Obdebs. 

Sec.  4814.  Order  defined. —  Every  direction  of  a  court  or  judge,  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is  denominated  an 
order. 

1867,  ch.  67,  8 1 :  "  An  act  in  relation  to  motions  and  orders."    ApproTed  March  7,  1867. 

Sec.  4815.    Motion  defined. —  An  application  for  an  order  is  a  motion. 

1867,  ch.  67,  §  2. 

Sec.  4816.  Notice  of  motion. — When  a  notice  of  a  motion  is  necessary, 
it  must  be  served  eight  days  before  the  time  appointed  for  the  hearing;  but 
the  judge  may,  by  an  order  to  show  cause,  prescribe  a  shorter  time. 

1867,  ch.  67,  §  8. 

Sec.  4817.  Regulated. —  Motions  must  be  made  in  the  district  in  which 
the  action  is  pending,  or  in  an  adjoining  district:  providedy  that  no  motion 
shall  be  made  m  an  adjoining  district  which  shall  require  the  hearing  of  such 
a  motion  at  a  greater  distance  from  the  county  seat  where  the  action  is  pend- 
ing, in  which  such  motion  is  made,  than  the  residence  of  the  jud^e  of  the  dis- 
trict, wherein  such  action  is  pending,  from  such  county  seat;*  unless  the  place 
wh^re  such  motion  is  made,  in  such  adjoining  district,  is  nearer  by  direct 
railway  communication  to  said  county  seat  than  said  residence  of  the  judge 
of  the  district  is  by  such  railway  communication.* 

Orders  out  of  court. —  Ordere  made  out  of  court,  and  without  notice, 
may  be  made  by  any  judge  of  a  district  court,  at  any  place  in  the  state;  but 
no  order  to  stay  proceedings  for  a  longer  time  than  twenty  days  shall  be 
made,  except  upon  notice  to  the  adverse  party. 

Motions  in  vacation. —  Motions  for  judgment  upon  demurrer,  or  upon 
the  pleadings,  may  be  made  and  determined  in  vacation. 

Effect  of  order. —  And  when  any  motion  is  made  in  a  district  court  other 
than  that  in  which  the  action  is  pending,  the  order,  determination  or  judg- 
ment thereon  is  to  be  entered  in  the  same  manner,  and  have  the  same  force 
and  effect  as  when  made  in  and  by  the  judge  of  the  district,  and  in  the  county 
in  which  the  action  is  pending. 

Demurrers. —  Provided^  that  demurrers  in  civil  actions  may  be  brought 
on  for  argument  by  either  party  at  any  time  the  court  may  lix  for  that  pur- 
pose at  chambers  or  at  any  regular  or  special  term  of  court  in  any  county  in 
the  judicial  district  in  which  the  action  is  pending. 

1867.  ch.  67,  §  4,  as  amended  1881.  ch.  7  (March  7)  i  1885,  ch.  267  (February  6X  Acts  1881  in- 
serted matter  between  *  *.    Acts  1885  added  last  proviso. 

Consolidation  and  Interpleading. 

Sec.  4818.  When  to  be  consolidated. —  Whenever  two  or  more  actions 
are  pending  at  any  time  between  the  same  parties,  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the  court  may  order  the 
actions  to  be  consolidated. 

G.  a  ch.  66.  §  109  (129). 

Sec.  4819.  Interpleader. —  A  defendant  against  whom  an  action  is  pend- 
ing, upon  contract,  or  for  money,  or  specific  real  or  personal  property,  may, 
at  any  time  before  answer,  upon  affidavit  that  a  person,  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  a  demand  against  him  for  the 
same  mone^',  debt,  or  property,  upon  due  notice  to  such  person  and  the  ad* 
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verse  party,  apply  to  the  court  for  an  order  to  substitute  such  person  in  his 
place,  and  discharge  the  defendant  from  liability  to  either  party,  on  his  de- 
positing in  court  the  amount  of  the  debt  or  money,  or  delivering  the  property 
or  its  value  to  such  person  as  the  court  may  direct;  and  the  court  may  there- 
upon make  the  order;  and  thereafter  the  action  shall  proceed  between  the 
plaintitf  and  person  so  substituted;  and  the  court  may  compel  them  to  inter- 
plead. 

Intervention. —  *  Any  person  who  has  an  interest  in  the  matter  in  litiga- 
tion, in  the  success  of  either  of  the  parties  to  the  action,  or  against  either  or 
both,  may  become  a  party  to  any  action  or  proceeding  between  other  per- 
sons, either  by  joining  the  plaintiff  in  claiming  what  is  sought  by  the  com- 
plaint, or  by  uniting  with  the  "defendant  in  resisting  the  claim  of  the  plaintiff, 
or  by  demanding  anything  adversely  to  both  the  plaintiff  and  defendant,  or 
cittier  of  them,  either  before  or  after  issue  has  been  joined  in  the  cause,  and 
before  the  trial  commences.  The  court  shall  deterpine  upon  the  issues  made 
by  the  intervention  at  the  same  time  that  the  issue  in  the  main  action  is  de- 
cided, and  the  intervenor  has  no  right  to  delay;  and  if  the  claim  of  the  in- 
tervener is  not  sustained,  he  shall  pay  all  the  costs  of  the  intervention.  The 
intervention  shall  be  by  complaint,  which  must  set  forth  the  facts  on  which 
the  intervention  rests;  and  all  the  pleadings  therein  shall  be  governed  by  the 
same  principles  and  rules  as  obtain  in  other  pleadings.  But  if  such  complaint 
is  tiled  during  term,  the  court  shall  direct  a  time  in  which  an  answer  shall  be 
filed  thereto. 

G.  &  cb.  66,  §  111  (131).  as  amended  1876,  ch.  50.  Approved  March  2d  Amendment  added 
matter  below*  4M.407;  23  K  7 ;  28  M.  430;  80M.  88;  31  M.  276;  38  M.  519;  25  M.  151 ;  42  M. 
501 :  44  M.  61. 

Sec.  4820.  Same  —  By  surety. —  An  action  may  be  brought  against  two 
or  more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a  debt  due  to 
the  other,  for  which  the  plaintiff  is  bound  as  surety. 

G.  a  eh.  66,  g  110  (130).    5  M.  810;  8  M.  124;  11  M.  150;  37  M.  163,  43a 


TITLE  8. 
ISSUES 

8ec.  4821.  When  issues  arise. —  Issues  arise  upon  the  pleadmgs,  when  a 
fact  or  conclusion  of  law  is  maintained  by  one  party  and  controverted  by  the 
other;  they  are  of  two  kinds: 

First. —  Of  law;  and, 

Second.—  Of  fact. 

G.8.ch.  66,  §193(211). 

S£a  4822.    Issues  of  law. —  An  issue  of  law  arises  upon  a  demurrer  to 
it^e  complaint,  answer  or  reply. 
G.  a  ch.  66,  §  IM  (212). 

Sue.  4823.  Same  — How  tried.— An  issue  of  law  shall  be  tried  by  the 
court,  unless  it  is  referred  as  provided  by  the  statute  relating  to  referees. 

G.  &  ch.  66,  g  197  (215). 

Sec.  4824.    Issues  of  fact. —  An  issue  of  fact  arises: 
First. —  Upon  a  material  allegation  in  the  complaint,  controverted  by  the 
answer;  or, 
Second. —  Upon  new  matter  in  the  answer,  controverted  by  the  reply;  or, 
Third. —  Upon  new  matter  in  the  replj',  except  when  an"  issue  of  law  is 
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joined  thereon;  issues  both  of  law  and  of  fact  may  arise  upon  diflferent  and 
distinct  parts  of  the  pleadings  in  the  same  action. 

G.  S.  cli.  m,  §  195  (213). 

Sec.  4S25.  Same— When  to  be  tried  by  jury-— An  issue  of  fact,  in 
an  action  for  the  recovery  of  money  only,  or  of  specitic  real  or  personal  prop^ 
erty,  or  for  a  divorce  from  the  marriage  contract  on  the  ground  of  adultery, 
shall  be  tried  by  a  jury,  unless  a  jury  trial  is  waived  as  provided  by  law,  or'a 
reference  ordered,  as  provided  by  statute  relating  to  referees. 

G.  S.  cb.  6C,  §  198  (216).  7  M.  414 ;  13  at  326 ;  26  M.  407 ;  35  M.  477 ;  47  M.  452. 

Sec.  4S26.  Same  —  When  to  be  tried  by  court.— Every  other  issue  of 
fact  shall  be  tried  by  the  court,  subject,  however,  to  the  right  of  the  parties  to 
consent,  or  of  the  court  to  order,  that  the  whole  issue  or  any  specific  question 
of  fact  involved  therein,  be  tried  by  a  jury  or  referred, 

G.  S.  ch.  66.  §  199  (217).  6  M.  177 ;  14  M.  394 ;  16  M.  355 ;  17  AL  104 ;  20  M.  91,  274 ;  21  M.  827, 
866,  415;  31  M.  108;  27 M.  814;  47  M.  452;  44  M.  278;  43  M.  840. 


TITLE  9. 

;   TRIAL. 
Provisions  Preliminary. 


\ 

Sec  4827.  Trial  defined. —  A  trial  is  the  judicial  examination  of  the  issues 
between  the  parties,  whether  they  are  issues  of  law  or  of  fact. 

G.  S.  ch.  66,  §  196  (214).    27  M.  30 ;  37  M.  383. 

Sec.  4828.  Notice  of  trial. —  At  any  time  after  issue,  and  at  least  eight 
days  before  the  term,  either  party  may  give  notice  of  trial ;  and  the  party 
giving  the  notice  shall  furnish  the" clerk,  at  least  seven  days  before  the  term, 
with  a  note  of  issue,  containing  the  title  of  the  action,  the  names  of  the  attor- 
neys/and  the  time  when  the  last  pleading  w^as  served;  and  the  clerk  shall 
thereupon  enter  the  cause  upon  the  calendar  according  to  the  date  of  the 
issue.  The  cause  once  placed  upon  the  calendar  of  a  term,  if  not  tried  at  the 
term  for  which  the  notice  was  given,  need  not  be  noticed  for  a  subsequent 
term,  but  shall  remain  upon  the  calendar  from  term  to  term,  until  finally  dis- 
posed of  *  or  stricken  off  by  the  court.  The  party  upon  whom  notice  of  triol 
IS  served  may  also  file  the  note  of  issue,  and  cause  the  action  to  be  placed 
upon  the  calendar,  without  further  notice  on  his  part. 

G.  S.  ch.  66,  §  200  (218),  as  amended  1877,  ch.  28.  Approved  February  26th.  In  force  April 
1.  1^77.   Sun.  1891,  ch.  38.    Amendment  below  *    10  M.  316 ;  19  M.  539 ;  39  M.  426 ;  43  M.  239,  439. 

Sec  4829.  Calendar. —  The  issues  on  the  calendar  shall  be  disposed  of  in 
the  following  order,  unless,  for  the  convenience  of  parties,  or  the  dispatch  of 
business,  the  court  otherwise  directs: 

First. —  Issues  of  fact,  to  be  tried  by  a  jury; 

Second. —  Issues  of  fact,  to  be  tried  by  the  court; 

Third. —  Issues  of  law. 

G.  S.  ch.  66,  §  201  (219). 

Sec  4830.  Contiliuance.—  A  motion  to  postpone  a  trial  for  the  absence 
of  evidence  can  only  be  made  upon  affidavit,  stating  the  evidence  expected  to 
be  obtained,  and  showing  its  materiality,  and  that  due  diligence  nas  been 
used  to  procure  it.  *And  if  the  adverse  party  thereupon  admit  that  such 
evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed. 

G.    S.  ch.  66,  g  204  (222),  as  amended  1868,  cb.  78.    Amendment  below  *,    12  M.  530;  22 

M.  466. 
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Sec.  4831.  Either  party  may  bring  cause  to  trial.—  Either  party, 
after  the  notice  of  trial,  whether  given  by  himself  or  by  the  adverse  party, 
may  bring  the  issue  to  trial,  and,  in  the  absence  of  the  adverse  party,  unless 
the  court  for  good  cause  otherwise  directs,  may  proceed  with  his  case,  and 
take  a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the  case  may 
require. 

a  a  eh.  66.  §  203  (280).    6  M.  573. 

Sbo.  4832.  Separate  trial,  when. —  A  separate  trial  between  the  plaintiff 
and  any  of  several  defendants  may  be  allowed  by  the  court,  whenever,  in  its 
opinion,  justice  will  be  thereby  promoted. 

G.  S.  ch.  66,  §  203  (321). 

Skc.  4833.  Tender  in  actions  for  torts.—  When,  in  an  action  to  recover 
damages  for  the  commission  of  a  tort,  the  defendant  shall,  at  any  time  before 
the  trial  of  such  action,  tender  to  the  plaintiff  a  sum  of  money  as  damages  or 
compensation  for  such  tort,  and,  if  such  tender  be  made  after  the  commence- 
ment of  the  action,  in  addition  to  such  tender  for  damages  or  compensation, 
he  shall  also  tender  the  costs  and  disbursements  of  the  plaintiff  then  accrued, 
and  the  plaintiff  in  such  action  shall  not  recover  a  greater  sum  than  the 
amount  so  tendered,  the  plaintiff  shall  recover  no  costs  or  disbursements,  but 
shall  pay  the  defendant's  costs  and  disbursements.  The  fact  of  such  tender 
having  been  made  shall  not  be  pleaded,  nor  given  in  evidence  to  the  court  or 
jury. 

1877,  ch.  119,  §  1 :  *'  An  act  regulating  costs  and  disbursements  in  certain  civil  actions."  Ap- 
proved March  6,  1877. 

Sec.  4834.  Same  —  Effect. —  In  all  such  actions,  when  such  tender  shall 
be  made,  and  the  plaintiff  fails  to  recover  a  greater  sum  than  the  amount  of 
such  tender,  if  the  amount  of  such  recovery,  and  the  costs  and  disbursements 
accrued  and  tendered,  exceed  the  amount  of  the  defendant's  costs  and  dis- 
bursements, the  court  shall  enter  judgment  against  the  defendant  for  such 
excess.  If  the  amount  of  the  defendant's  costs  and  disbursements  exceed  the 
amount  recovered  by  the  plaintiff,  and  his  costs  and  disbursements  accrued 
and  tendered,  the  court  shall  enter  judgment  against  the  plaintiff  for  such 
excess. 

1877,  ch.  119,  §  2. 

Ssa  4835.  Offer  of  judgment  —  Effect.—  The  defendant  may,  at  any 
lime  before  the  trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  him  for  the  sum  or  property,  to  the  effect  therein 
specified,  with  costs.  If  the  plaintiff  accepts  the  offer,  and  gives  notice  thereof, 
within  ten  days,  he  mav  file  the  offer,  with  an  affidavit  of  notice  of  accept- 
ance, and  the  clerk  shall  thereupon  enter  judgment  accordingly;  if  the  notice 
of  acceptance  is  not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot 
be  given  in  evidence;  and  if  the  plaintiff  fails  to  obtain  a  more  favorable 
judgment,  be  cannot  recover  costs,  but  must  pay  costs  to  the  defendant. 

G.  &  ch.  66,  §  341  (259).    12  M.  186;  23  M.  61,  71 ;  88  M.  27. 

Trial  by  Jury. 

Sza  4836.  How  impannelled.—  When  the  action  is  called  for  trial  by 
jury,  the  clerk  shall  draw  from  the  jury-box  the  ballots  containing  the  names 
of  jurors,  until  the  jury  is  completed,  or  the  ballots  are  exhausted;  if  the 
ballots  become  exhausted  before  the  jury  is  completed,  the  sheriff,  under  the 
direction  of  the  court,  shall  summon  from  the  bystanders  or  the  body  of  the 
ooonty  so  many  qualified  persons  as  are  necessary  to  complete  the  jury. 

G.  a  ch.  66,  g  205  (228).    88  N.  W.  773. 

Saa  4837.  Ballots. —  When  the  jury  is  completed  and  sworn,  the  ballots 
containing  the  names  of  the  jurors  sworn  shall  be  laid  aside  till  the  jury  so 
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sworn  is  discharged,  and  then  they  shall  be  returned  to  the  box;  and  every 
ballot  drawn,  Containing  the  name  of  a  juror  not  so  sworn,  shall  be  returned 
to  the  box  as  soon  as  the  jury  is  completed. 

G.  S,  ch.  66,  g  207  (225). 

Sec.  4838.   Challenge Either  party  may  challenge  the  jurors;  but  when 

there  are  several  parties  on  either  side,  they  shall  join  in  a  challenge  before  it 
^can  be  made.     The  challenges  are  to  the  panel  and  individual  jurors  as  in 
criminal  actions,  and  the  causes  for  challenges  shall  be  the  same  as  in  criraina 
actions:  provided^  however,  that  there  can  be  but  three  peremptofy  challenge 
on  each  side. 

G.  S.  ch.  60,  §  203  (226),   as  araendea  1869,  ch.  69;  1878.  ch.  21  (March  11).     Araendme 
,  increased  peremptory  challenges  from  two  to  three.     6  M.  aiU ;  20  M.  277,  313;  26  M.  502. 

Sec  4839.  Jury  fee  before  sworn.— Before  the  jury  is  sworn,  the 
l)hiintiff  shall  pay  to  the  clerk  three  dollars  as  a  jury  fee,  which  shall  be  im- 
mediately paid  by  the  clerk  to  the  treasurer  of  the  county. 

G.  S,  ch.  CO,  §  208  (224).     7  M.  456. 

Sec  4840,  Order  of  the  trial. —  When  the  jury  is  completed  and  sworu, 
the  trial  shall  proceed  in  the  following  order,  unless  the  court,  for  special 
reasons,  otherwise  directs: 

First.  The  plaintiff,  after  stating  the  issue,  shall  open  the  case,  and  produce 
the  evidence  on  his  part; 

Second.  The  defendant  niay  then  open  his  defence,  and  offer  his  evidence 
in  support  thereof; 

Third.  The  parties  may  then  respectivelj'  offer  rebutting  evidence  only, 
unless  the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to 
offer  evidence  upon  their  original  case; 

Fourth.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to 
the  jury  on  either  side,  or  on  both  sides,  without  argument,  the  defendant 
shall  commence,  and  the  plaintiff  conclude,  the  argument  to  the  jury; 

Fifth.  If  several  defendants,  having  separate  defences,  appear  by  different 
counsel,  the  court  shall  determine  their  relative  order  in  the  evidence  and  ar- 
gument; 

Sixth.     The  court  may  then  charge  the  jury. 

a  a  ch.  66.  S  209(227).     17  M.  188,  241 ;  13  M.  502;  22  M.  15;  83  M.  496;  47  M.  415,  428,450. 

Seo.  4841.  Instructions  for  jury.— Upon  the  trial  of  any  civil  action 
before  a  jury  in  any  district  or  municipal  court  of  this  state,  any  party  thereto 
having  an  interest  in  the  result  of  such  trial  may,  before  the  commencement 
of  the  argument  to  the  jury,  tender  to  the  court  instructions  in  writing,  prop- 
erl}'  numbered,  to  be  given  to  the  jury,  and  require  the  court  to  indicate  before 
the  argument  such  as  will  be  given,  by  writing  opposite  each  the  words 
"given,"  "given  as  modified  by  the  court"  or  "refused,"  And  if  the  court 
desires,  it  may  hear  argument  thereon  by  the  respective  counsel  before  acting 
on  the  instructions  tendered.  And  thereupon,  during  the  argument  to  the 
jury,  any  instructions  so  indicated  to  be  given,  may  be  read  to  the  jury  as  the 
law  of  the  case;  and  the  court  shall  give  the  same  to  the  jury  as  the  law  when 
such  jury  is  instructed  by  the  court.  And  the  court  may  of  its  own  motion 
and  shall  upon  application  of  either  party,  also  before  the  commencement  of 
the  argument,  lay  before  the  parties  any  instructions  properly  numbered  which 
it  will  give  to  the  jury;  and  thereupon  the  same  may  be  read  by  any  one  as 
the  law  while  making" an  argument  to  the  jury;  provided,  however,  the  court 
may  give  to  the  jury  such  other  instructions,  with  those  already  approved,  at 
the  close  of  the  argument,  as  may  be  necessary  to  fully  present  the  law  to  the 
jury  and  secuTe  the  ends  of  justice. 

G.  S.  ch.  66,  §  239  (257),  as  amended  1883,  ch.  57  (March  3);  1889,  ch.  77  (March  23).  The 
original  section  only  provided  that  the  party  may  submit  '*  the  conclusions  of  fact  which  he 
claims  to  be  established,  or  the  conclusions  of  law  which  he  desires  to  be  adjudged,  or  bt>th, 
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written,  or  at  option  of  court  oral,  and  entered  on  minutes  with  any  exception/'  Acts  1883, 
ch.  57,  inserted  requirement  that  court  announce  before  argument  what  mstructlons  will  be 
given  and  what  refused.      47  M,  326. 

Sec.  4842.  View  of  premises. —  Whenever,  in  tha  opinion  of  the  court, 
it  is  proper  that  the  jury  should  have  a  view  of  real  property  which  is  the  sub- 
ject of  the  litigation,  or  of  the  place  in  which  any  material  fact  occurred,  it 
may  order  the  jury  to  be  conducted  in  a  body,  in  the  custody  of  proper  offi- 
cers, to  the  place,  which  will  be  shown  to  them  by  the  judge,  or  by  a  person 
appointed  by  the  court  for  that  purpose;  while  the  jury  are  thus  absent,  no 
person,  other  than  the  judge  or  person  so  appointed,  shall  speak  to  them  on 
any  subject  connected  with  the  trial. 

a  a  ch.  66,  §  210  (228).    22  M.  5. 

SEa  4843.  Sick  juror. —  If,  after  the  impanelling  of  the  jury,  and  before 
a  verdict,  a  juror  becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged ;  in  that  case,  a  new  juror  may  be  sworn, 
and  the  trial  begin  anew,  or  the  juror  may  be  discharged,- and  a  new  jury  then 
or  afterward  impanelled. 

O.  a  ch.  66,  §  211  (229). 

SEa  4844.  What  papers  jury  may  take.—  Upon  retiring  for  delibera- 
tion,  the  jury  may  take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such  parts  of  public  records 
or  private  documents,  given  in  evidence,  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  possession;  and  they  may 
also  take  with  them  notes  of  the  testimony,  or  other  proceedings  on  the  trial, 
taken  by  theipselves  or  any  of  them,  but  none  taken  by  any  other  person. 

a  a  ch.  66,  §  218  (281). 

Sec.  4845.  Pood  for  jury,  when. —  If,  while  the  jury  are  kept  together, 
either  during  the  progress  of  the  trial,  or  after  their  retirement  for  delibera- 
tion, the  court  orders  them  to  be  provided  with  suitable  and  sufficient  food 
and  lodging,  they  shall  be  so  provided  by  the  sheriff,  at  the  expense  of  the 
county. 

G.  S.  ch.  66,  §  212  (280). 

Sec  4846.  Polling  the  jury. —  When  a  verdict  is  rendered,  and  before 
it  is  recorded,  the  jury  may  be  polled,  on  the  request  of  either  party,  'for 
which  purpose  each  juror  must  be  asked  whether  it  is  his  verdict;  if  any  one 
answers  in  the  negative,  the  jury  shall  be  sent  out  for  further  deliberation. 
If  the  verdict  is  informal  or  insufficient,  it  may  be  corrected  by  the  jury 
under  the  advice  of  the  court,  or  the  jury  may  be  again  sent  out. 

G.  a  ch.  66,  §  215  (288).    4  M.  433;  6  M.  82;  20  M.  189. 

Veedict. 

Sfla  4847.  Court  always  open  to  receive.—  While  the  jury  are  absent, 
the  court  may  adjourn  from  time  to  time,  in  respect  to  other  business;  but  it 
is,  nevertheless,  to  be  deemed  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 
A  tinal  adjournment  of  the  court  discharges  the  jury. 

G.  a  ch.  66,  §  214  (282).    46  M.  215. 

SEa  4848.  Receiving  and  entering  verdict.— When  the  verdict  is 
given,  and  is  such  as  the  court  may  receive,  the  clerk  shall  immediately  record 
it  in  fnU  in  the  minutes,  and  read  it  to  the  Jury,  and  inquire  of  them  w^'hether 
it  is  their  verdict;  if  any  juror  disagrees,  the  fact  shall  be  entered  in  the 
minutes,  and  the  jury  again  sent  out;  but  if  no  disagreement  is  expressed,  the 
verdict  is  complete,  and  the  jury  shall  be  discharged  from  the  case. 

a  a  ch.  66,  §  216  (284).    20  M.  189. 
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Sec.  4849.  Entry  or  stay  of  judgment. —  Upon  receiving  a  verdict,  an 
entry  shall  be  made  in  the  minutes  of  the  court,  specifying  the  time  and  place 
of  trial,  the  names  of  the  jurors  and  witnesses,  the  verdict,  and  either  the 
judgment  to  be  rendered  thereon,  or  an  order  that  the  case  be  reserved  for 
argument  or  further  consideration;  or  the  judge  trying  the  cause  may,  in  bis 
discretion,  and  upon  such  terms  as  shall  be  just,  stay  the  entry  of  judgment 
and  further  proceedings,  until  the  hearing  and  final  decision  of  a  motion  for  a 
new  trial,  or  in  arrest  of  judgment,  or  for  judgment  notwithstanding  the 
verdict,  or  to  set  aside  the  verdict,  or  dismiss  the  action. 

G.  S.  ch.  66,  §  222  (240).     1  M.  156;  2  M.  277;  .17  M.  258';  22  M.  19. 

Sec.  4850.  General  or  special  verdict. —  The  verdict  of  a  jury  is 
either  general  or  special.  A.  general  verdict  is  that  by  which  they  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  de- 
fendant." A  special  verdict  is  that  by  which  the  jury  find  tne  facts  only, 
leaving  the  judgment  to  the  court;  it  shall  present  the  conclusions  of  fact,  as 
established  by  the  evidence,  and  not  the  evidence  to  prove  them;  and  those 
conclusions  of  fact  shall  be  so  presented  as  that  nothing  remains  to  the  court, 
but  to  draw  from  them  conclusions  of  law. 

G.  S.  ch.  66.  §  217  (235),     4  M.  515;  7  M.  267;  21  M.  866. 

Sec.  4851.  Same— When  to  be  rendered. —  In  every  action  for  the 
recovery  of  mone}'^  only,  or  specific  real  property,  the  jury,  in  their  discretion, 
may  render  a  general  or  special  verdict;  m  all  other  cases,  the  court  ma\'' 
direct  the  jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of  the  issues, 
and  in  all  cases  may  instruct  them,  if  they  render  a  general  verdict,  to  find 
upon  particular  questions  of  fact,  to  be  stated  in  writing,  and  may  direct  a 
written  finding  thereon.  The  special  verdict  or  finding  shall  be  filed  with  the 
clerk,  and  entered  upon  the  minutes. 

G.  S.  cb.  66,  §  218  (236).  12  M.  530;  16  M.  855;  17  M.  296;  20  Bl.  139;  21  M.  606;  22  M.  19;  S6 
M.  4. 

Sec.  4S52.    Same  —  Special  controls  general  verdict.  —  Where  a 

special  finding  of  facts  is  inconsistent  with  the  general  verdict,  the  former  con- 
trols the  latter,  and  the  court  shall  give  judgment  accordingly. 
G.  S.  ch.  66.  §  219  (237). 

Sec,  4853.  Verdict  in  action  to  recover  specific  personal  prop- 
erty.—  In  an  action  for  the  recovery  of  specific  personal  property,  if  the 
properly  has  not  been  delivered  to  the  plaintiflf,  and  the  jury  find  that  he  is 
entitled  to  a  recovery  thereof,  or  if  the  property  is  not  in  the  possession  of  the 
defendant,  and  by  his  answer  he  claims  a  return  thereof,  and  the  verdict  is  in 
his  lavor,  the  jury  shall  assess  the  value  of  the  property,  and  the  damages,  if 
any  are  claimed  in  the  complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  detention,  or  taking  and  withholding  such  property. 
Whenever  the  verdict  is  in  favor  of  the  party  having  possession  of  the  prop- 
erty, the  value  thereof  shall  not  be  found. 

G.  S.  ch.  66,  ^  221  (239).     16  M.  31 ;  30  M,  370;  84  M.  509. 

Sec  4854.  State  amoiint  of  recovery.—  When  a  verdict  is  found  for 
the  plaintiff  in  an  action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  counterclaim  for  the  recovery  of  money  is  established  be\'ond  t)3e 
amount  of  the  plamtitf's  claim  as  established,  the  jury  shall  also  assess  the 
amount  of  the  recovery, 

G.  S.  ch.  66,  g  222  (238). 

Sec.  4855.  Rate  of  damages. —  Whenever  damages  are  recoverable,  the 
plamtilf  may  claim  and  recover  any  rate  of  damages  to  which  he  may  be  en- 
titled for  the  cause  of  action  established. 

G.  S.  ch.  66,  §238  (256). 

Sec.  4850.  Treble  damages,  when —  Whoever  shall  carry  oflf,  use  or 
destroy  any  wood,  timber,  lumber,  hay,  grass,  or  other  personal  property  of 
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another  person,  without  lawful  authority,  shall  be  liable  to  the  owner  thereof 
for  treble  the  amount  of  damages  which  may  be  assessed  therefor  in  a  civil 
action  in  any  court  having  jurisdiction,  except  as  provided  in  the  next  section. 

1868,  ch.  75,  §  1:  *•  An  act  to  prevent  trespassing  upon  personal  property."  Approved  Feb- 
roary  27th.     81  M.  542;  87  M.  518;  88  M.  15b. 

Sec.  4857.  Same. —  If,  upon  the  trial  of  such  action,  it  appears  that  the 
defendant  had  probable  cause  to  believe  that  the  property  so  taken  or  carried 
off  was  his  own,  or  that  of  another  person  under  whose  direction  the  act  was 
done,  judgment  shall  be  given  for  single  damages  only,  and  costs  of  the 
action. 

1868^  ch.  75,  §  2.    87  H.  518;  88  M.  156. 

Teial  by  thb  Couet. 

Sec.  4868.  When. —  Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  in  actions  arising  on  contract,  and  with  the  assent  of  the 
court  in  other  actions,  in  the  manner  following: 

First. —  By  failing  to  appear  at  the  trial. 

Second. — ^^By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk. 

Third. —  By  oral  consent  in  open  court,  entered  in  the  minutes. 

G.  S.  ch.  66.  i$  223  (241). 

Skc.  4859.  Provisions  of  trial  by  jury  apply.—  The  provisions  of  this 
chapter  respecting  trials  by  jury  apply,  so  far  as  they  are  in  their  nature  ap- 
plicable, to  trials  by  the  court  or  referees. 

G.  S.  cb.  66,  §  240  (253). 

Sec  4860.  Trials  in  vacation.—  The  judges  of  the  several  district  courts 
of  this  state  may,  with  consent  of  parties,  try  issues  of  law  and  fact  in  vaca- 
tion, and  decide  such  issues  either  in  or  out  of  term;  and  thereupon  judgment 
may  be  rendered,  with  the  same  effect  as  upon  issues  tried  and  determined  in 
term  time. 

1S73,  ch.  70:  *' An  act  in  relation  to  trials  of  issues  of  fact  in  district  courts.**  Approved 
March  1,  1872. 

Sec  4861.  Court  always  open. —  In  addition  to  the  general  terms  the 
district  court  is  always  open  for  the  transaction  of  all  f  business;  for  Ohe  entry 
of  judgments,  of  decrees,  of  orders  of  course,  and  all  such  other  orders  as  have 
been  granted  by  the  court  or  iudges,  and  for  the  hearing  and  determination 
of  all  matters  brought  before  the  court  or  judge,  except  the  trial  of  issues  of 
fact. 

Si>ecial  terms. —  The  judges  of  the  several  district  courts  may,  by  order, 
appoint  such  special  terms  in  the  counties  of  their  respective  districts  as  may 
be  deemed  necessary  or  convenient  and  at  such  terms  all  business  herein  before 
mentioned  may  be  transacted. 

Decision  out  of  term. —  When  any  matter  is  heard  by  the  court  or  judge 
the  decision  may  be  made  out  of  term  and  such  decision  may  be  an  order,  or 
a  direction  that  an  order  or  judgment  or  decree  be  entered,  and  upon  filing  in 
the  oflSce  of  the  clerk  in  the  county  where  the  action  or  proceeding  is  pend- 
ing, the  decision  in  writing,  signed  by  the  judge,  an  order  or  judgment  or 
decree,  as  the  case  may  require,  if  any,  shall  be  entered  by  such  clerk  in  con- 
formity with  such  decision.  *And  when  any  order  or  decision  shall  be  filed 
in  any  cause  the  clerk  of  the  court  wherein  it  is  filed  shall  immediately  give 
notice,  in  writing,  by  mail  or  personally,  thereof,  to  the  attorneys  of  record 
in  such  cause,  for  which  service  such  clerk  shall  receive  a  fee  of  fifteen  cents 
for  each  notice  given.  Provided  that  the  notice  so  given  shall  not  be  con- 
strued as  limiting  the  time  of  appeal  or  to  take  other  proceedings  on  any  such 
order  or  decision. 

O.  8.  cb.  66,  §  226  (244).  as  amended  1868,  ch.  90;  1889,  ch.  164.  Approved  March  Ist.  Acts 
1680 added  matter  below  *,    Acts  1868  struck  out  "ex  parte"  at  f  and  the  provision  cxclud- 
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ing  trials  of  issues  of  fact  at  special  terms,  and  added  the  words  "or  judges"  after  "court* 
Section  227,  repealed  by  1868,  ch.  90,  provided  where  the  rights  of  parties  demanded  immedi- 
'  ate  action  upon  any  matter  in  section  226,  the  judges  could  issue  order  to  show  cause  and  de- 
termine such  right.     U  M.  271 ;  12  M.  487;  14  M.  833;  15  M.  480;  27  M.  238;  25  M.  363. 

Sec.  4862.  Decision  of  court. —  Upon  the  trial  of  an  issue  of  fact  by  the 
court,  its  decision  shall  be  in  writing;  in  giving  the  decision  the  facts  foiind 
and  the  conclusions  of  law  shall  be  separately  stated;  judgment  upon  the  de- 
cision shall  be  entered  accordingly.  *All  questions  of  fact  and  law  and  all 
motions  and  matters  heretofore  or  which  shall  hereafter  be  submitted  to  a 
judge  for  bis  decision  or  disposition  shall  be  decided  by  him  and  his  decision 
in  writing  filed  with  the  clerk  within  ninety  days  after  such  submission,  and 
if  not  so  decided  within  that  time  he  shall  not,  after  the  expiration  of  said 
ninety  days,  hear,  try  or  determine  any  other  action,  motion  or  matter  until 
he  has  so  "decided  everything  submitted  to  him  more  than  ninety  days  previ- 
ous thereto,  except  to  award  all  writs  and  processes  necessary  to  the  perfect 
exercise  of  the  powers  with  which  he  is  vested  and  the  due  administration  of 
justice,  and  to  modify,  vacate  or  dissolve  all  such  writs  and  processes.  If 
any  judge  shall  fail  lor  six  months  to  decide  any  matter,  cause  or  thing  sub- 
mitted to  him  in  the  future  after  such  submission  without  good  reason  there- 
for, and  pressure  of  business  shall  not  be  regarded  as  a  good  reason,  it  shall 
be  just  cause  for  complaint  to  the  next  legislature,  which  shall  convene  after 
sucii  failure  to  decide.  Providedy  that  nothing  herein  contained  shall  apply 
to  any  district  wherein  there  is  but  one  judge,  and  that  sickness  shall  be  a 
sulKciunt  excuse. 

G.  S.  ch.  66,  §  224  (242).  aa  amended  1889,  ch.  156.  Approved  April  3d.  Above  ♦  is  this 
section  before  amended  except  the  words  **  and  filed  with  the  clerk  within  twenty  days  after 
the  term  at  which  the  trial  took  place,"  after  the  word  writing.    3  M.  67,  83;  5  M.  294,  409;  11 

M.  :eoa;  31  M.  b*>7;  3«  M.  aCO. 

Trial  by  Eefekeb. 

^  Sec.  4863.  Reference  by  consent. —  Upon  the  agreement  of  the  parties 
to  a  civil  action,  or  a  proceeding  of  a  civil  nature,  filed  with  the  clerk  or  en- 
tered upon  the  minutes,  a  reference  may  be  ordered: 

First.  To  try  any  or  all  the  issues  in  such  action  or  proceeding,  whether 
of  factor  law,  (except  an  action  for  divorce,)  and  to  report  a  judgment  thereon; 

Second.  To  ascertain  and  report  any  fact  in  such  action  or  special  proceed- 
ing, or  to  take  and  report  tbo  evidence  therein; 

Third.  That  whenever,  in  the  opinion  of  the  presiding  judge  of  a  district 
court  in  this  state,  a  press  of  business  makes  the  same  advisable  and  neces- 
sary, such  judge,  counsel  consenting  thereto,  may  make  an  order  referring 
any  civil  action  or  proceeding  of  a  civil  nature  (except  an  action  for  divorce) 
to  a  referee  for  trial  and  judgment  or  for  any  one  or  more  of  the  purposes 
named  in  this  title,  and  the  fees  of  such  a  referee,  after  being  taxed  by  the 
judge  making  the  order  of  reference,  shall  be  paid  on  the  order  of  said  Judge 
out  of  the  state  treasury  as  salaries  of  state  officers  are  now  paid.  Said  judge 
shall  state  as  a  part  of  said  order  of  reference  that  in  his  opinion  the  press  of 
business  makes  such  reference  advisable. 

G.  S.  ch.  6G,  4^  228  (246),  as  amended  1885,  ch.  55.  Approved  March  7th.  Amendment  added 
third  subdivision.     0  M.  78,  201. 

Sec.  4S64:.  Compulsory  reference. —  When  the  parties  do  not  consent, 
the  court  may,  upon  the  application  of  either,  or  of  its  own  motion,  direct  a 
reference  in  the  following  cases: 

First.  When  the  trial  of  an  issue  of  fact  requires  the  examination  of  a 
long  account  on  either  side,  in  which  case  the  reteree  may  be  directed  to  hear 
and  decide  the  whole  issue,  or  to  report  upon  any  specific  question  of  fact  in- 
volved therein; 

Second.  When  the  taking  of  an  account  is  necessary  for  the  information 
of  the  court,  betore  judgment,  or  for  carrying  a  judgment  or  order  into  effect; 
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Third.  When  a  question  of  fact,  other  than  upon  the  pleadings,  arises,  npoii 
motion  or  otherwise,  in  any  stage  of  the  action;  or, 

Fourth.  When  it  is  necessary  for  the  information  of  the  court  in  a  special 
proceeding  of  a  civil  nature. 

Q.  a  ch.  ee,  §  229  (247).    85  M.  882;  19  M.  182. 

Sec.  4S65.  Appointment  of  referees. —  A  reference  may  be  ordered  to 
any  person  or  persons,  not  exceeding  three,  agreed  upon  by  the  parties;  or, 
if  the  parties  do  not  agree,  the  court  or  judge  shall  appoint  one  or  more  per- 
fiODs,  not  exceeding  three,  residents  of  any  county  in  this  state,  and  having 
the  qualification  of  electors. 

G.  a  ch.  66,  §  280  (248).    40  N.  W.  254. 

Ssa  4866.  Powers  —  Proceedings  —  Report — The  trial  by  referees 
shall  be  conducted  in  the  same  manner,  and  on  similar  notice,  as  a  trial  .by  the 
court  They  shall  have  the  same  power  to  grant  adjournments,  and  to  allow 
amendments  to  any  pleading,  as  the  court  upon  such  trial,  upon  tt^e  same 
terms  and  with  like  effect.  They  shall  have  tne  same  power  tq  administer 
oaths  and  enforce  the  attendance  of  witnesses  as  is  possessed  by  the  court. 
They  shall  state  the  facts  found  and  the  conclusions  of  law  separately,  and 
their  decision  shall  be  given,  and  may  be  excepted  to  and  reviewed,  in  like 
manner,  but  not  otherwise;  and  they  may  in  like  manner  settle  a  case  or 
exceptions.  The  report  of  referees  upon  the  whole  issue  shall  stand  as  the 
decision  of  the  court,  and  judgment  may  be  entered  thereon  in  tne  same 
manner  as  if  the  action  had  been  tried  by  the  court.  When  the  reference 
is  to  report  the  facts,  the  report  shall  have  the  effect  of  a  special  verdict:^ 
providedj  that  whenever  a  finding  has  been  made,  or  a  decision  or  a  judgment 
rendered  upon  the  finding  of  the  referee  or  referees,  and  the  said  findmgor 
dedision  shall  be  set  aside,  or  a  new  trial  granted  in  the  action,  the  cause 
referred  shall  be  placed  upon  the  calendar  for  trial  by  the  court  or  a  jury, 
as  the  case  may  be,  the  same  as  though  no  reference  had  ever  been  made,  sub- 
ject, nevertheless,  to  the  same  right  of  reference  as  in  the  first  instance. 

G.  S.  ch.  66,  S  ^l  i^^\  as  amended  1877,  ch.  20  (March  6),  by  adding  matter  below  * 
i  M.  134;  a  M.  46,  811;  7  M.  442;  8  M.  467;  11  M.  841;  12  M.  61;  22  M.  92,  117. 

SEa  4867.  Powers  of  majority —  When  there  are  thr^e  referees,  all  shall 
meet,  but  two  of  them  may  do  dny  act  which  might  be  done  by  all;  and  when- 
ever any  authority  is  con  I  erred  on  three  or  more  persons,  it  may  be  exercised 
by  a  majority  upon  the  meeting  of  all,  unless  expressly  otherwise  provided  by 
sUtQte. 

a  &  oh.  66,  §  233  (250). 


TITLE  10. 
EXCEPnoNa 


8ia  4868.  Defined  —  How  stated  and  settled.—  An  exception  is  an 
objection,  taken  at  the  trial,  to  a  decision  upon  a  matter  of  law.  The  point 
of  the  exception  shall  be  particularly  stated,  and  either  delivered  in  writing  to 
the  judge,  or  entered  in  his  minutes,  and  immediately  corrected  or  added  to 
nntU  made  conformable  to  the  truth,  or  it  may  afterward  be  settled  inastate- 
ment  of  the  case. 

^a  a  ch.  66,  §  283  (251).    1  M.  246;  7  M.  267;  8  M.  26,  154,  226,  851;  10  M.  819;  14  M.  105;  16 
M.  489;  16  M.  4SJl;  19  M.  132;  28  M.  66,  862;  25  M.  245. 

Swx  4869.  Form  of. —  No  particular  form  of  exception  is  required;  the 
objection  shall  be  stated,  with  so  much  of  the  evidence  as  is  necessary  to  ex- 
plain it,  but  no  more,  and  the  whole  as  briefly  as  possible. 

a  a  ch.  66,  S  384  (;d52>. 
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TITLE  11. 

NEW  TRIADS. 

Seo.  4870.  Ol^OUnds  for. —  A  verdict,  report  or  decision  may  be  vacated, 
and  a  new  trial  granted,  on  the  application  of  the  party  aggrieved,  for  anv 
of  the  following  causes  materially  affecting  the  substantial  rights  of  such 
party. 

First.  Irregularity  in  the  proceedings  of  the  court,  jury,  referee  or  prevail- 
ing party,  or  any  order  of  the  court  or  referee,  or  abuse  of  discretion,  by  which 
the  moving  party  was  prevented  from  having  a  fair  trial; 

Second.    Misconduct  of  the  jury  or  prevailing  party ; 

Third.  Accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against; 

Fourth.  •  Excessive  damages,  appearing  to  have  been  given  under  the  infla- 
tnce  of  passion  or  prejudice; 

Fifth.  That  the  verdict,  report  or  decision  is  not  justified  by  the  evidence, 
or  is  contrary  to  law ; 

Sixth.  Newly-discovered  evidence,  material  for  the  party  making  the  ap- 
plication, which  he  could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial; 

Seventh.  Error  in  law,  occurring  at  the  trial,  and  excepted  to  by  the  party 
making  the  application.    Am.  1891,  ch.  80. 

G.  S.  ch.  66,  §  235  (253).  25  M.  60;  26  M.  408;  27  M.  423;  27  M.  144;  28  M.  838;  29  M.  803 
82  M.  221;  16  M.  530;  8  M.  26;  19  M.  894^  9  M.  818;  7  M.  225;  5  M.  171;  4  M.  438;  20  M.  277 

16  M.  257;  13  M.  235;  11  M.  296;  10  M.  813;  7  M.  325;  8  M.  134;  22  M.  90;  2  M.  87;  1  M.  156 

17  M.  172;  23  M.  Ii8.  197.  291,  325;  22  M  5,  205;  20  M.  378.  19  M.  132;  2  M.  184;  2  M.  87; 
20  M.  139,  260;  16  M.  25,  457;  12  M.  502;  36  M.  107;  37  M.  383;  39  N.  W.  139. 

Seo.  4871.  Jttotion  for,  how  made. —  When  the  application  is  made 
for  a  cause  mentioned  in  the  fourth,  iifth  and  seventh  subdivisions  of  the  last 
section,  it  is  made  either  upon  a  bill  of  exceptions  or  a  statement  of  the  case, 
prepared  as  prescribed  in  the  next  section;  for  any  other  cause,  it  is  made 
upon  affidavit. 

Minutes. — *  Provided^  however,  that  the  Judge  who  tries  the  cause  may, 
in  his  discretion,  entertain  a  motion  to  be  made  on  his  minutes,  or  upon  the 
minutes  of  the  stenographic  reporter  where  there  is  such  a  reporter,  to  set 
aside  a  verdict  and  grant  a  new  trial,  upon  exceptions,  or  for  insufficient  evi- 
dence, or  for  excessive  damages;  but  such  motions,  in  actions  hereafter  tried, 
if  heard  upon  the  minutes,  can  only  be  heard  at  the  same  term  or  court  at 
which  the  trial  is  heard.  When  such  motion  is  heard  and  decided  upon  the 
minutes  of  the  judge,  and  an  appeal  is  taken  from  the  decision,  a  case  or  ex- 
ceptions must  be  settled  in  the  usual  form,  upon  which  the  argument  of  the 
appeal  must  be  had. 

JSxceptions  during  trial. —  And  providedy  if,  during  the  trial,  any  excep- 
tion is  tal^en  to  the  ruling  of  the  court,  such  exception  may  be  forthwith  taken 
and  reduced  to  writing,  and  allowed  and  signed  by  the  judge,  together  with 
so  much  of  the  testimony  or  charge  as  to  make  the  ruling  and  exception  intel- 
ligible, which  shall  be  made  a  part  of  the  record,  so  as  to  obviate  a  case  or 
other  bill  of  exception;  and  on  appeal  the  court  shall  not  infer  that  any  other 
evidence  was  introduced  to  obviate  the  exceptions.  ' 

G.  8.  ch.  66,  §  236  (254),  as  amended  1675,  ch.  60.  Approved  February  20th.  Amendment 
below  *.    4  M.  422;  6  M.  558;  8  M.  26;  28  M.  468;  32  M.  449;  29  M.  302;  37  M.  388. 

Seo.  4872.    Bill  of  exceptions  or  case,  how  prepared  and  settled 

The  party  preparing  a  bill  of  exceptions  or  case  shall,  within  twenty  days 
after  the  trial,  serve  it  upon  the  adverse  party,  who  may,  within  ten  days 
after  such  service, propose  amendments  thereto;  and  within  fifteen  days  after 
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genrice  of  such  amendments,  the  same,  with  the  amendments  proposed  thereto, 
shall  be  presented  to  the  judge  or  referee  vvho  tried  the  cause,  for  allowance 
or  settlement  and  signature,  upon  a  notice  of  five  days;  if  not  presented 
within  the  time  aforesaid,  or  such  further  time  as  may  be  stipulated  or 
granted,  the  same  shall  be  deemed  abandoned:  * f/rovided^  that  whenever  the 
judge  who  tried  the  cause  shall  die,  or  become  incapable  from  acting  from 
sickness  or  other  cause,  before  a  bill  of  exceptions  is  allowed  or  case  made,  or 
shall  depart  from  and  remain  without  the  state  at  the  time  limited  for  the 
same  allowance  or  settlement,  the  said  bill  may  be  allowed,  or  casof  settled,  by 
or  before  the  judge  of  an  adjoining  judicial  district  in  which  the  action  is 
pending;  or  m  case  a  referee  shall  so  die,  or  become  incapacitated,  or  remain 
absent,  as  herein  set  forth,  such  bill  may  be  allowed,  or  case  settled,  by  the 
judge  of  the  district  court  in  which  such  action  is  pending;  and,  in  either 
case,  such  allowance  or  settlement  shall  be  made  upon  the  tiles  in  the  cause, 
the  minutes  of  the  judge  or  referee,  if  attainable,  and  upon  such  proof  of 
what  transpired  at  the  trial  as  may  be  presented  by  affidavit  on  beiialf  of  the 
parties  to  the  action,  with  like  etfect  in  all  respects  as  if  such  bill  was  allowed, 
or  case  settled,  by  the  judge  or  referee  who  tried  the  cause.  The  case  or  bill, 
beiog  examined,  and  found  or  made  conformable  to  the  truth,  shall  be  allowed 
and  signed  by  the  judge,  referee,  or  other  officer  acting  instead  of  such  judge  or 
referee,  as  provided  herem. 

0.  S.  cb.  66,  §  237  (255),  as  amended  1870,  ch.  74.  Above  *  is  this  section  before  amendment 
except  the  worcls  **or  such  further  time  as  may  be  stipulated  or  gninted'*  and  the  enlargre- 
meot  of  the  time.  4  M.  879;  Itf  M.  79;  19  M.  407;  250  M.  230;  27  M.  40;^;  25  M.  214;  35  M.  452; 
S7M.;tSd. 


TITLE  12. 
JUDGMENTS. 

Judgment  Upon  Failure  to  Answer. 

Sica  4873.  Procedure.— Judgment  may  be  had,  if  the  defendant  fails  to 
answer  the  complaint,  as  follows: 

In  actions  for  money  only. —  First.  When,  in  an  action  arising  on 
contract  for  the  payment  of  money  only,  the  summons  has  been  personally 
served, and  the  plamtitf  shall  tile  with  the  clerk,  proof  of  the  personal  service  of 
the  summons,  and  that  no  answer  has  been  received  within  the  time  allowed 
bv  law,  the  clerk  shall  thereupon  enter  judgment  for  the  amount  mentioned 
in  the  summons  against  the  defendant,  or  against  one  or  more  of  several  de- 
fendants, in  the  cases  provided  for  in  this  chapter.  In  other  actions  for  the 
PWMjvepy  of  money  only,  on  filing  the  like  proof,  the  plaintiff  may  apply  to 
the  court  for  a  reference,  to  have  his  damages  assessed,  or  the  aniount  he  is 
entitled  to  recover  ascertained  in  any  other  manner,  and  for  judgment. 

Counter-claim. —  *  When  the  defendant  by  his  answer  in  such  action 
shall  not  deny  the  plaintiff's  claim,  but  shall  set  up  a  counterclaim  amounting 
U)  less  than  the  plaintiff's  claim,  judgment  may  be  entered  by  the  clerk  of 
court  in  favor  of  plaintiff  for  the  excess  of  his  said  claim  over  the  said  counter- 
claim, with  costs  and  disbursements,  upon  the  plaintiff's  filing  with  said  clerk 
a  statement  signed  by  plaintiff,  his  attorney  or  agent,  admitting  such  counter- 
claim, tofi;ether  with  an  affidavit  of  his  costs  and  disbursements;  which  state- 
ment and  affidavit  shall  be  annexed  to  and  be  made  a  part  of  the  judgment 
roll:  all  of  which  may  be  done  without  notice  to  the  defendant.* 

In  other  actions. —  Second.  In  other  actions,  the  plaintiff  may,  upon  like 
service  and  proof,  apply  to  the  court,  after  the  expiration  of  the  time  for  an- 
swering, for  the  relief  demanded  in  the  complaint.  If  the  taking  of  an  account 
Vol.  n— 16  U\ 


Digitized  by 


Google 


Secs.  4874-4876.] 


CIVIL   ACTIONS  —  JUDGMENTS. 


or  the  proof  of  any  fact  is  necessary  to  enable  the  court  to  give  judgment,  or 
to  carry  the  judgment  into  eflFect,  the  court  ma\'  take  the  account  or  hear  the 
\  proof,  or  may,  in  its  discretion,  order  a  reference  for  that  purpose. 

When  service  by  publication.— Third.  When  the  service  of  the  sura- 
mons  was  by  publication,  or  b}'  leaving  a  copy  thereof  at  the  house  of  the 
usual  abode  of  the  defendant,  in  actions  arising  on  contract  for  the  paj'nvent 
of  money  only,  the  plaintiff,  upon  filing  with  the  clerk  proof  of  such  service, 
and  that  no  answer  has  been  received  withm  the  time  allowed  by  law, 
together  with  the  security  hereinafter  mentioned,  shall  be  entitled  to  judgment 
in  the  same  manner  as  if  the  summons  had  been  served  upon  the  defendant 
personally;  in  other  actions,  upon  filing  the  like  proof,  the  plaintiff  may  apply 
for  judgment,  and  the  court  snail  thereupcm  require  proof  to  be  made  of  the 
demand  set  forth  in  the  complaint,  and  may  render  judgment  for  the  plaintiff 
for  such  amount,  or  such  relief,  as  he  is  entitled  to  recover. 

Security. —  In  all  cases  where  the  summons  has  not  been  served  personally, 
the  plaintiff,  before  judgment  is  entered,  must  file,  or  cause  to  be  tiled^ satis- 
factory security  to  abide  the  order  of  the  court  touching  the  restitution  of  any 
money  or  propert}'  collected  or  received  under  or  by  virtue  of  the  judgment, 
in  case  the  defendant  or  his  representatives  shall  thereafter  apply  and  be  ad- 
mitted to  defend  the  action,  and  shall  succeed  in  the  defence:  provided,  that 
when  service  of  the  summons  is  made  by  leaving  a  copy  thereot  at  the  house 
of  the  usual  abode  of  the  defendant,  and  the  officer  or  person  making  such 
service  shall  return  that  he  left  such  copy  with  some  person  of  suitable  age 
and  discretion,  then  resident  therem,  it  shall  be  deemed  personal  service;  and 
4n  such  cases  judgment  may  be  entered  without  filmg  the  security  hcrem  pro- 
vided for.  Provided  further^  that  in  all  actions  involving  the  title  to  or 
brought  to  quiet  the  title  to  real  estate,  judgment  may  be  entered  without 
filmg  the  security  above  provided. 

G.  S.  oh.  66,  §  193  (210),  as  amended  1868.  ch.  84;  1881,  ch.  13  (February  13);  1837,  ch.  90 
(February  21).  Acts  lb87  inserted  between  ♦  *  in  first  subdivision.  Acts  ifel  added  last  pro- 
viso to  tlurd  subdivision.     Acts  1868  cbaneed  method  of  probf  of  service  and  default  and 

lulueu  hret  pr*)\l^^/  ii.  ....  ^.» ^.      .«-  .  .  ^  „   ,  «*.  ..v..>.    .•»  ...  »vw;  iu  «.*.  lio;  oi  Ai.  loo;  4-f  ^r... 

140;  44  M.  505. 

Sec.  4874.  Not  exceed  relief  demanded.—  The  relief  granted  to  the 
plaintiff,  if  there  is  no  answer,  cannot  exceed  that  which  he  has  demanded  in 
hi.s  complaint;  but  in  any  other  case,  the  court  may  grant  him  any  relief 
consistent  with  the  case  made  by  the  complaint,  and  embraced  within  the 
issue. 

G.  S.  ch.  66,  g§  246  (267).  0  M.  103 ;  82  M.  196 ;  46  M.  279 ;  43  M.  459 ;  47  M.  466. 

Judgment  Against  Municipal  Coepokations. 
Seo.  4875.  When  no  officers  to  levy  tax  to  pay Whenever  a  judg- 
ment shall  be  entered  in  any  action  against  a  city  or  other  municipal  corpo- 
ration in  any  court  of  record  having  jurisdiction  of  such  action,  and  there 
shall  be  no  officers  in  such  city  or  municipal  corporation  authorized  by  law  to 
levy  taxes  for  the  payment  of  such  judgment,  it  shall  be  the  duty  of  the  gov- 
ernor to  appoint  suitable  persons,  residents  of  the  state,  who  will  accept  the 
offices,  officers  of  such  city. 

1885,  ch.  151,  §  1 :  **  An  act  to  provide  for  the  collection  of  judgments  against  municipal  cor- 
porations."   Approved  February  28,  1885. 

Seo.  4876.  Duty  of  appointed  officers — Such  oflScers  so  appointed 
shall  be  known  and  designated  by  the  same  names  respectively,  and  have  the 
^me  powers,  rights  and  privileges  respectively,  as  officers  duly  elected,  pur- 
suant t(f  the  provisions  of  the  charter  of  such  city  or  municipal  corporation, 
and  it  shall  be  the  duty  of  such  officers  to  assess,  levy  and  collect  such  taxes 
as  may  be  necessary  to  pay  such  judgment,  and  such  counsel  fees  for  the  de- 
fense of  the  action  in  which  judgment  is  rendered  as  may  be  allowed  by 
the  court  in  which  said  judgment  is  rendered.  ^ 

1885,  ch.  154,  §  a. 
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Judgment  on  Issues  of  Law. 

Sec.  4877.  Proceedings. —  On  a  judgment  for  the  plaintiff,  upon  an  issue 
of  law,  the  plaintiff  may  proceed  in  tbe  manner  prescribed  by  the  statute 
upon  the  failure  of  the  defendant  to  answer  where  the  summons  was  per- 
sonally served.  If  judgment  is  for  the  defendant,  upon  an  issue  of  law,  and 
the  taking  of  an  account,  or  the  proof  of  any  fact,  is  necessary  to  enable  the 
court  to  complete  the  judgment,  a  reference  may  be  ordered  as  by  statute 
provided. 

G.  &  ch.  66,  §  22&  (243)l     10  M.  178. 

Judgment  Upon  Dismissal, 

Sec.  4878.  When. —  The  action  may  be  dismissed,  without  a  final  deter- 
mination of  its  merits,  in  the  following  cases: 

First. —  By  the  plaintiff,  at  any  time  before  trial,  if  a  provisional  remedy 
has  not  been  allowed,  or  counterclaim  made,  or  affirmative  relief  demanded  in 
the  answer:  provideid^  that  an  action  on  the  same  cause  of  action  against 
any  delendant  shall  not  be  dismissed  more  than  once  without  the  written  con- 
sent of  the  defendant,  or  an  order  of  the  court  on  notice  and  cause  shown. 

Second. —  By  either  party,  with  the  written  consent  of  the  other;  or  by  the 
court,  upon  the  application  of  either  party,  after  notice  to  the  other,  and  suf- 
ficient cause  shown,  at  any  time  before  the  trial.    44  M.  44a 

Third. —  By  the  court,  where,  upon  the  trial,  and  before  the  final  submission 
of  tbe  case,  the  plaintiff  abandons  it,  or  fails  to  substantiate  or  establish  his 
claim,  or  Ciiuse  of  action,  or  right  to  recover.    44  M.  406. 

Fourth. —  By  the  court,  when  the  plaintiff  fails  to  appear  on  the  trial,  and 
the  defendant  appears  and  asks  for  the  dismissal.    44  m.  400. 

Fifth. —  By  the  court,  on  the  ap])lication  of  some  of  the  defendants,  when 
there  are  others  whom  the  plaintjff  fails  to  prosecute  with  diligence. 

All  other  modes  of  dismissing  an  action,  by  non-suit  or  otherwise,  are  abol- 
ished. The  dismissal  mentioned  in  the  first  two  subdivisions  is  made  by  an 
entry  in  the  clerk's  register,  and  a  notice  served  on  the  adverse  party;  judg- 
ment may  thereupon  be  entered  accordingly. 

G.&  ch.  66,  ^  242  (262X  as  amended  1875,  ch.  61  (March  5):  1878,  ch.  23  (March  11);  1881, 
Kx.  S.  ck  26  (Kovember  22).  Acts  1875  addtKl  to  first  subdivision  the  provision  :  if  action  is 
00  negotiable  instrument  and  plaintiff  a  non-resident  no  dismissal  without  leave.  Acts  1878, 
ch.  22,  amended  first  subdivision  by  eliminating  amendment  of  1875,  r.nd  adding  "or  aftirraa- 
tive  relief  demandeil  in  the  answer."  1881,  Ex.  S.  ch.  26,  added*  the  proviso  to  first  subdi vis- 
ion. 1  M.  179:  14  M.  491 ;  22  M.  92;  2  M.  50;  6  M.  550^572;  20  M.  170;  14  M.  491 ;  20  M.  408; 
33  M.  2.56;  31  M.  331,417;  84  M.  398;  30  M.  158;  30  M.  502;  35  M.  71 ;  36  M.  313;  87  M.  490;  41 
X  W.  656;  89  M.  898;  40  M.  132,  134. 

Judgment  on  the  Merits. 

Sbo.  4879.  Defined. —  In  every  case,  other  than  those  mentioned  in  the 
last  section,  the  judgment  shall  be  rendered  on  the  merits. 

G.  8.  cb.  66,  g  248  (263).    44  M.  418;  80  M.  502;  84^.  398. 

Sec.  4880.  Between  the  several  parties.—  Judgment  may  be  given  for 
or  against  one  or  more  of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants,  and  it  ma\',  when  the  justice  of  the  case  requires  it,  de- 
termine the  ultimate  rights  of  the  parties  on  each  side,  as  between  themselves. 

G.  &  ch.  66,  §  244  (264X    22  M.  1 ;  37  M  51 ;  44  M.  84. 

Sec.  4881.  Against  one  or  more  of  several  defendants In  an  ac- 
tion against  several  defendants,  the  court  may,  in  its  discretion,  render  judg- 
ment against  one  or  more  of  them,  leaving  tHe  action  to  proceed  against  the 
others,  whenever  a  several  judgment  is  proper. 

G.  &  cb.  66,  §  245  (265).    1  M.  102. 

Sec.  4882.    Against  one  or  more  sued  jointly.—  Whenever  two  or 
more  persons  are  sued  as  joint  defendants,  and  on  the  tjrial  the  plaintiff  fails 
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to  prove  a  joint  cause  of  action  against  all,  but  proves  a  cause  of  action  against 
one  or  more  of  the  defendants,  judgment  may  be  rendered  against  him  or 
them  against  whom  the  cause  of  action  is  proved. 

187;^,  ch.  67:  **  An  act  to  authorize  a  several  judgment  to  be  taken  on  failure  to  prove  a 
joint  cause  of  action."    Approved  February  21,  lbT6.     22  M.  540;  27  M.  59  47  M.  574. 

Sku.  4883.    On  counterclaim.—  If  a  counterclaim,  'Established  at  the  trial, 

exceeds  the  plaintiffs  demandso  established,  judgm^ent  for  the  defendant  shall 
be  given  for  the  excess,  or,  if  it  appears  that  the  defendant  is  entitled  to  any 
other  affirmative  relief,  judgment  shall  be  given  accordingly. , 

G.  S.  ch.  ea,  §  248  1271). 

Sec,  4884.    In  action  to  recover  possession  of  personal  property 

In  an  action  to  recover  the  possession  of  personal  property,  judgment  may  be 
rendered  for  the  plaintiff  and  for  the  defendant  in  the  same  action,  or  for 
either  of  them.  Judgment  for  either  party,  if  the  property  has  not  been  de- 
livered to  him,  and  a  return  is  claimed  in  the  com[)lamt  or  answer,  ma}'  be 
for  the  piissession,  or  the  value  thereof  in  case  possession  cannot  be  obtamed, 
and  damages  for  the  detention,  or  taking  and  withholding  the  same.  Whea 
the  prevailing  party  is  in  possession  of  the  property,  the  value  thereof  shall 
not  be  included  in  the  judi^nent.  If  the  property  has  been  delivered  to  the 
plaintiff,  and  the  action  is  dismissed  before  answer,  or  if  the  answer  so  claims, 
the  defendant  shall  have  judgment  for  a  return  of  the  property  and  damages, 
if  any,  for  the  detention,  or  taking  and  withholding  such  property,  but  such 
Judgment  shall  not  be  a  bar  to  another  action  for  the  same  property  or  any 
part  thereof. 

G.  S.  oil.  06,  ^  249  (272).  4  M.  270;  12  M.  186;  13  M.  291;  14  M.  654;  16  M.  51;  21  M.  51 ;  84 
M.  509. 

Seo.  4885.  After  death  of  party. —  If  a  party  dies  after  verdict  or  de- 
cision upon  an  issue  of  lact,  and  before  judgipent,  the  court  may  nevertheless 
render  judi>menL  thereon;  such  judgment  is  not  a  lien  on  the  real  property 
of  the  deceased  party,  but  is  payable  in  the  course  of  administration  on  his  es- 
tate. 

G.  a  ch.  66,  §  251  (274).     20  M.  405 ;  27  M.  477. 

ENTRY   OF  JUDGMENT. 

Sec  488G.    In  judgnjent-book.—  The  judgment  shall  be  entered  in  the 

judgment-book,  and  specify  cleai-Jy  the  relief  granted,  or  other  determination 
of  the  action. 

G.  S.  ch.  66,  §  250  (273).  10  M.  303;  13  M.  46;  14  M.  464,  537;  15  M.  63,  185;  19  M.  17;  37 
M.  534. 

Sec.  4887.  Upon  verdict. —  When  a  trial  b}' jury  has  been  had,  judg- 
ment shall  be  enteied  by  the  clerk  in  conformity  to  the  verdict,  unless  the 
court  orders  the  case  to  be  reserved  for  argument  or  further  consideration,  or 
grants  a  stay  of  proceedings.  ' 

G.  S.  ch.  66,  §  247  (2C8).    2  M.  277 ;  12  M.  61 ;  14  M.  170;  22  M.  19. 

JUDGMENT   ROLL. 

Seo.  4888.  What  constitutes. —  Immediately  after  entering  the  judg- 
ment, the  clerk  shall  attach  together  and  file  the  following  papers,  which  con- 
stitute the  judgment-roll: 

First. —  In  case  the  complaint  is  not  answered  by  any  defendant,  the  sum- 
mons and  complaint,  or  copies  thereof,  proof  of  service  and  that  no  answer 
has  been  received,  the  report,  if  any,  and  a  copy  of  the  judgment. 

Second. —  In  all  other  cases,  the  summons,  pleadings,  or  copies  thereof,  and 
a  copy  of  the  judgment,  with  any  verdict,  decision  or  report,  the  offer  of  the 
defendant,  exceptions,  and  all  orders  in  anj''  way  involving  the  merits,  and 
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necessarily  affecting  the  judgment.     If  a  statement  of  the  case  is  made,  the 
same  may  be  attached  to  the  judgment-roll,  on  the  request  of  either  party. 

G.  a  ch.  66,  §  252  (275). '  24  M.  8;  37  M.  584;  40  N.  W.  164, 

Sfx3.  4889.  Same  —  Supplying  lost  papers.— If  an  original  pleading 
or  paper  is  lost,  or  withheld  by  any  person,  the  court  may  authorize  a  copy 
thereof  to  be  filed  and  used  instead  of  the  original. 

G.  S.  ch.  66,  g  253  (276). 

LIEN  OF  JUDGMENT. 

Sec.  4890.  Security  suspends. —  That  whenever  judgment  has  been  en- 
tered in  any  suit  or  action,  and  a  motion  has  been  made  and  is  pending  for  a 
new  trial,  or  an  appeal  has  been  taken  to  the.supreme  court,  the  judgment 
shall  cease  to  be  a  lien  on  the  real  estate  of  the  defendant,  upon  payment 
into  court,  as  security  of  such  judgment,  tlie  amount  thereof,  and  such  further 
sum  as  the  court  may  by  order  direct  and  delermine  to  be  sufficient  to  secure 
all  interest  and  cbsts  that  will  probably  accrue  pending  such  appeal. 

1876,  ch.  75:  "  An  act  regulating  the  lien  of  judgments."    Approved  February  10,  1876. 

Sec.  4801.  Lien  from  time  of  docketing,— On  filing  a  jndgment-roll, 
upon  a  judgment  requiring  the  payment  of  money,  the  judgment  shall  be 
docketed  by  the  clerk  of  the  court  in  which  it  was  rendered,  and  in  any  other 
county,  upon  filing  in  the  office  of  the  glerk  of.  the  district  court  of  such 
county  a  transcript  of  the  original  docket;  and  thereupon  the  judgment,  from 
the  time  of  docketing  the  same,  becomes  a  lien  on  all  the  real  property  of  the 
debtor  in  the  county,  owned  by  him  at  the  time  of  the  docketing  of  the  judg- 
ment, or  afterward  acquired;  said  judgment  shall  survive,  and  the  lien  thereof 
continue,  for  the  period  often  years,  and  no  longer. 

0.  S.  ch.  66,  §  254  (277),  as  amended  1870,  ch.  67.  Amendment  Ptruck  out  the  proviso  ''that 
io  any  action  upon  such  judgment,  the  judKtnent  therein  shall  not  be  a  lien  upon  the  real 

rperty  of  the  original  judgment  debtor."    1  M.  5?74;  4  M.  31«;  5  M.  &33,  409;  7  M.  613;  10 
^03;  11  M.  78;  16  M.  230.  4»0;  17  AL  69;  22  M.  880;  37  M.  634;  88  M.  362;  34  M.  460;  28  M. 
^;  45  M.  845;  40  M.  232,  315. 

Sec  4892.  Lien  of  judgments  in  United  States  courts.— Judgments 
for  the  payment  of  money  that  have  been  heretofore  or  shall  be  hereafter 
duly  docketed,  either  in  the  district  or  circuit  court  of  the  United  States  in 
and  for  the  state  of  Minnesota,  from  the  time  of  docketing  the  same  become 
a  lien  on  all  the  real  property  of  the  debtor  in  the  county  wherein  said  judg- 
ment was  rendered,  apd  in  any  other  county  in  the  state,  upon  tiling,  in  the 
otHce  of  the  clerk  of  the  district  court  of  such  county,  a  duly  certillud  tran- 
script of  such  docket. 

1377,  ch.  141,  §1:  '*  An  act  making  the  judgments  of  the  United  States  courts  liens  on  real 
estate  the  same  as  judgments  in  state  courts."    Approved  March  3,  lb77. 

Sec.  4893.  Same  —  Docketing  transcripts.—  Whenever  any  such  tran- 
script shall  be  delivered  to  the  clerk  of  the  district  court  in  and  for  any 
county  in  the  state  of  Mmnesota,  the  same  shall  be  docketed  in  like  manner, 
and  have  like  effect,  as  if  such  judgment  had  been  rendered  in  one  of  the  dis- 
trict courts  in  and  for  the  state  of  Minnesota. 

1877,  ch.  141,  §  2, 

Sec.  4894.  Same  —  Authority  to  attorney  general. -t  The  attorney 
general  of  this  state  is  here6y  authorized  to  procure  and  publish  a  transcript 
of  the  docket  of  all  judgments  in  the  United  States  district  and  circuit  courts 
for  this  state  now  in  force,  and  furnish  a  copy  thereof  to  the  several  clerks  of 
the  district  courts  of  this  state:  provided^  the  expense  of  the  same  shall  not 
exceed  the  sum  of  two  hundred  and  fifty  dollars. 

1877,  ch.  141,  §  3. 
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ASSIGNMENT   OF  JUDGMENTS. 

Sec.  4895.  How  made, —  Whenever  a  judgment  is  assigned,  the  assign- 
ment thereof  shall  be  in  writing,  under  the  hand  and  seal  of  the  assizor,  and 
shall  by  him  be  acknowledged  before  a  justice  of  the  peace,  or  any  other 
iDfficer  autliorized  to  take  the  acknowledgment  of  deeds. 

1877,  ch.  99,  §  1 :  **  An  act  relating  to  the  assignment  of  judgments."  Approved  February 
M,  1877. 

Seo.  4896,  Entry  of  assignment. —  The  instrument  of  assignment  of 
any  such  judgment  shall  be  tiled  in  the  court  rendering  the  judgment,  with 
the  files  in  the  action,  and  jffn  entry  thereof  shall  be  made  upon  the  docket; 
and  until  so  tiled,  any  such  assignment  shall  be  void  as  against  creditors 
levying  upon  or  attaching  the  same,  and  as  against  subsequent  purchasers  in 
good  faith  for  value. 

1877,  ch.  99,  §  i    42  M.  236. 

Skc.  4897.  Rights  saved. —  After  a  judgment  has  been  assigned,  and  the 
assignment  tiled^as  in  this  act  provided,  none  but  the  assignee,  his  agent  or 
attorney,  shall  have  authority  to  receive  or  collect  the  amount  due  on  such 
judgment  or  to  take  out  execution  to  enforce  the  collection  of  such  judgment: 
provided^  that  no  assignment  shall  be  construed  or  allowed  to  deprive  at- 
torneys of  their  lien  or  inierest  in  any  judgment,  for  their  fees,  costs  and 
disbursements. 

1877,  ch.  99,  §3.      39  M.  874. 

SATISFACTION   OF   JUDGMENT. 

Seo.  4898.  How  entered. —  Satisfaction  of  a  judgment  shall  be  entered 
in  the  judgment-book,  and  noted  upon  the  docket,  upon  an  execution  returned 
satislied,  or  upon  an  acknowledgment  of  satisfaction  filed  with  the  clerk, 
made  in  the  manner  of  an  acknowledgment  of  a  conveyance  of  real  property, 
by  the  judgment  creditor,  or,  within  two  years  after  the  judgment,  by  the  at- 
torney, unless  a  revocation  of  his  authont}^  is  previousl}^  entered  upon  the 
register.  And  whenever  a  judgment  is  satisfied  in  fact,  as  to  any  one  of  sev- 
eral defendants,  an  entry  to  that  effect  may  be  made  in  the  judgment-book 
and  docket.  Whenever  a  judgment  is  satisfied  in  fact,  otherwise  than  upon 
an  execution,  it  is  the  duty  of  the  party  or  attorney  to  give  such  acknowledg- 
ment, and  upon  motion  the  court  may  compel  it,  or  may  order  the  entry  of 
satisfaction  to  be  made  without  it.  Satisfaction  of  a  judgment  docketed  upon 
transcript  shall  be  noted  on  such  docket,  upon  tiling  in  the  office  of  the  clerk 
of  the  district  court  of  the  county  where  such  transcript  is  filed,  a  certified 
copy  of  the  instrument  of  satisfaction  on  file  in  the  otiice  of  the  clerk  of  the 
district  court  of  the  county  where  the  judgment  was  recovered.  Whenever  a 
judgment  is  satisfied,  it  is  the  duty  of  the  clerk  of  the  district  court  to  give 
ceriified  copies  of  instruments  of  satisfaction.  Unless  such  revocation  of  au- 
thority has  been  so  previously  entered  upon  the  register,  the  attorney  of  record 
may  at  any  time  withinxwo  {2}  years  after  the  judgment,  satsfy  and  discharge 
the  same  and  the  lien  thereof,  by  a  brief  entry  to  that  etfect  made  on  tue 
register,  subscribed  by  such  attorney,  and  witnessed  and  dated  by  the  clerk 
of  the  court  or  his  deputy.  Any  satislacrion  made  and  acknowledged  in  the 
name  of  a  partnership  by  a  member  of  the  partnership,  shall  be  as  valid  and 
binding  as  if  executed  and  acknowledged  by  each  individual  member  of  the 
partnership;  provtded^  that  nothing  herein  shall  be  construed  to  apply  to  any 
case  where  such  partnership  has  been  dissolved  prior  to  the  making  of  such 
satisfaction. 

G.  S.  ch.  66,  ^  255  (286),  aa  amended  1881,  Ex.  S.  ch.  33  (November  22);  1889,  ch.  95  (March  IX 
16  M.  451;  m  M.  155.   See  1893,  ch.  87, 
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AcrnoNs  TO  set  asidb  judgments. 

Baa  4899.  For  ft^ud. —  That  in  all  cases  where  judgment  heretofore  has 
been  or  hereafter  may  be  obtained  in  any  court  of  record  by  means  of  perjury, 
BobomatioQ  of  perjury,  or  any  fraudulent  act,  practice  or  representation  of 
the  prevailing  party,  an  action  may  be  brought  by  the  party  aggrieved  to  set 
aside  said  judgment,  at  any  time  within  three  years  after  the  discovery  by 
him  of  such  perjury,  subornation  of  perjury,  or  of  the  facts  constituting  such 
fraudulent  act,  practice  or  representation.  Such  action  shall  be  commenced 
in  the  judicial  district  where  such  judgment  was  rendered,  and  in  such  action 
the  court  shall  have  and  possess  the  same  powers  heretofore  exercised  by  courts 
of  equity  in  like  proceedings,  and  may  perpetually  enjoin  the  enforcement  of 
such  judgment,  or  command  the  satisfaction  thereof,  and  ma}'  also  compel  the 
prevailing  party  to  make  restitution  of  any  money  or  other  property  received 
bj  virtue  thereof,  and  may  also  make  such  other  or  further  order  or* judgment 
as  inay  be  just  or  equitable. 

Not  to  affect  innocent  parties. —  Providedy  that  no  rights  or  interests 
under  any  judgment  obtained  by  means  of  such  wrongful  or  fraudulent  acts 
or  practice  of  the  prevailing  party,  acquired  by  third  parties  in  good  faith 
and  without  actual  knowledge  of  such  wrongful  or  fraudulent  acts  or  practice, 
shall  be  affected  by  any  such  order  or  judgment  made  in  the  action  herein 
provide  for. 

Statute  of  limitations. —  And  provided  further^  that  when  in  any  such 
action,  pending  the  final  determination  thereof,  the  statute  of  limitation  shall 
become  a  bar  to  the  enforcement  of  such  judgment,  or  to  the  commencement 
of  an  action  thereon,  and,  in  the  action  herein  provided  for,  the  validity  of  such 
judgment  shall  be  established,  such  judgment  may  be  enforced,  or  an  action 
\  commenced  thereon,  at  any  time  within  one  year  after  the  final  determination 
of  the  action  herein  provided  for. 

1W7,  cd.  131 :  "An  act  for  the  relief  of  judgment  debtors."  Approved  February  20, 1877.  29 
11237:  26  M.  138;  38  M.  231;  40N.  W.  855;  40  M.  410;  42  M.  63 ;  44  M.  304 ;  42  M.  225 . 

!  Judgment  Without  Action. 

27  Ai  177;  30  M.  427;  3l'M.  570;  40  M.  25«:  45  M.  85a 
BY  CONFESSION. 

SBa  4900.  When  allowed. —  A  judgment  by  confession  may  be  entered 
without  action,  either  for  money  due,  or  to  become  due,  or  to  secure  any  per- 
i  80Q  against  contingent  liability  on  behalf  of  the  defendant,  or  both,  in  the 
I         manner  prescribed  by  this  chapter. 

a  &  ch.  82,  §  1. 

Sec.  4901.  On  statement  of  confession.—  A  statement  in  writing  shall 
be  made,  signed  by  the  defendant,  and  verilied  by  his  oath,  to  the  following 
effect* 

First.    It  shall  authorize  the  entry  of  judgment  for  a  specified  sum. 

Second.  If  it  is  for  money  due,  or  to  become  due,  it  shall  state  concisely 
the  facts  out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

Third.  If  it  is  for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
liability,  it  shall  state  concisely  the  facts  constituting  the  liability,  and  show 
that  the  sum  confessed  therefor,  does  not  exceed  the  same. 

aach.82.§2.    7  M.  487;  27  M.  482. 

Sec.  4902.  Entry  of  judgment. —  The  statement  may  be  filed  with  the 
clerk  of  the  district  court,  who  shall  endorse  upon  it,  and  enter  ina  judgment- 
uook,  a  judgment  of  the  district  court  for  the  amount  computed.  The  state- 
meot  and  verification,  with  the  judgment  endorsed  thereon,  become  the  judg- 
ment-roll. 

a  a  oh.  82,  §  8. 
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Secs.  4903-4909 J  civil  actions  —  judgments. 

Sec.  4903.  On  plea  of  confession. —  Judgment  may  also  be  rendered  in 
the  district  court  in  vacation,  or  in  term,  upon  a  plea  of  confession  signed  by 
an  attorney  of  such  court,  although  there  is  no  action  then  pending  between 
the  parties,  if  the  following  provisions  are  complied  with,  and  not  otherwise: 

First.  The  authority  for  confessing  such  judgment  shall  be  in  some  proper 
instrument,,  distinct  from  that  containing  the  bond,  contract,  or  other  evidence 
of  the  demand  for  which  judgment  is  confessed; 

Second.  Such  authority  shall  be  tiled  with  the  clerk  of  the  court  in  which 
the  judgment  is  entered,  at  the  time  of  filing  and  docketing  such  judgment. 

G.  8.  cb.  83,  §  4,  as  amended  1870,  cb.  68.  Amendment  struck  out  word  "copy*'  in  second 
subdivision  and  inserted  *•  authority." 

Sec.  4904.  Same  —  Entry  of.—  When  the  authority  mentioned  in  the  last 
section  is  tiled  with  the  clerk  of  the  district  court,  judgment  may  be  entered 
thereoD,  in  the  same  manner  as  is  provided  in  section^oneof  this  chapter. 

G.  S.  ch.  82,  g  5.     1  §  4900. 

Sec.  4905.  Eflfect  of  judgments  by  confession —  Any  judgment  en- 
tered, under  either  of  the  provisions  of  this  chapter,  in  vacation,  shall  be  as 
final  and  etfectual  as  judgment  rendered  upon  a  verdict  of  a  jury;  and  unless 
special  provision  is  made  for  a  stay  of  execution  upon  such  judgment,  execu- 
tion may  issue  immediately. 

G.  S.  ch.  82,  §  6. 

BY  SUBMISSION  OF   OONTBOVEBSY  TO   COUET. 

Sec.  4906.  When  and  how. —  Parties  to  a  matter  in  dispute  which  might 
be  the  subject  of  a  civil  action  may,  without  action,  agree  upon  a  case  con- 
taining the  facts  upon  which  the  controversy  depends,  and  present  a  submis- 
sion of  the  same  to  any  court  which  would  have  jurisdiction  if  an  action  bad 
been  brought;  but  it  shall  appear  by  affidavit  that  the  controversy  is  real, 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of  the  parties;  the 
court  shall  thereupon  hear  and  determine  the  case  at  a  general  or  special 
term,  and  render  judgment  thereon,  as  in  civil  actions. 

G.  S.  ch.  83,  8  7. 

Sec.  4907.  Judgment  thereon. —  Ji^dgment  shall  be  entered  in  the  judg- 
ment-book, as  in  other  cases.  The  case,  submission,  and  a  copy  of  the  judg- 
ment, constitute  the  judgment-roll,  and  judgment  may  be  enforced  in  the  same 
manner  as  if  it  had  been  rendered  in  an  action,  and  is  in  the  same  manner 
subject  to  appeal. 

a  a  cb.  82,  §  8. 

Peooeedings  Supplementabt  to  the  Judgment. 

Seo.  4908.  In  joint  obligations. —  When  a  judgment  is  recovered  against 
one  or  more  of  several  persons  jointly  indebted  upon  an  obligation,  by  pro- 
ceeding us  provided  by  statute,  those  who  were  not  originally  summoned  to 
answer  the  complaint  may  be  summoned  to  show  cause  why  they  should  not 
be  bound  by  the  judgment,  in  the  same  manner  as  if  they  had  been  originally 
summoned. 

G.  S.  ch.  66,  §  256  (287). 

Sec.  4909.    Death  of  judgment  debtor  after  judgment In  case  of 

the  death  of  a  judgment  debtor,  after  judgment,  the  heirs,  devisees,  legatees, 
or  personal  representatives  of  the  judgment  debtor,  or  the  tenants  of  real  prop- 
erty owned  by  him,  and  afifected  "by  the  judgment,  may  be  sumnioned  to  show 
cause  why  the  judgment  should  not  be  enforced  against  the  estate  of  the  judg- 
ment debtor,  in  their  hands  respectively.  The  proceedings  thereon  are  sub- 
ject to  the  provisions  of  the  chapter  upon  actions  by  or  against  executorSi  ad- 
ministrators, legatees,  heirs  and  devisees. 

G.  S.  ch.  66,  §  257  (288). 
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CIVIL  ACnoHS  —  EXECUTIONS.  [Sbc6.  4910-4917. 

Ssa  4910.  Summons. —  Said  summons  shall  be  subscribed  by  the  attorney 
of  the  judgment  creditor,  describe  the  judgment,  and  require  the  person  sumr 
moned  to  show  cause  within  thirty  days  alter  the  service  of  the  summons,  and 
shall  be  served  in  the  same  manner  as  an  ordinary  summons. 

G.  a  ch.  66,  g  268  (389). 

Sia4911.  Affidavit  to  accompany  smmnons — The  summons  shall 
be  accompanied  by  an  affidavit  of  the  judgment  creditor,  or  bis  attorney,  that 
the  judu^ment  has  not  been  satistied,  to  his  knowledge  or  information  and  be- 
lief, and  shall  specify  the  amount  due  thereon, 

G.  &  ch.  66,  g  259  (290). 

SEa4912.  Defenses. —  Upon  such  summons,  the  party  summoned  may 
answer  within  the  time  specitied  therein,  denying  the  judgment,  or  setting  up 
aoy  defence  which  has  arisen  subsequent  to  the  rendition  thereof;  if  he  is  pro- 
ceeded against  according  to  section  ^  two  hundred  and  Qfty-six,  he  may  make 
the  same  defence  which  might  have  been  made  originally  to  the  action,  except 
the  statute  of  limitations;  ii  he  is  proceeded  against  according  to  section  ^  two 
hundred  and  fifty-seven,  be  may  make  the  same  defence  which  he  might  have 
made  to  an  action  upon  the  juagment. 

G.  a  ch.  66,  §  260  (291).  ^  Sees.  4908,  4909,  ante. 

Sec  4913.  Pleadings  —  Judgment.— The  party  issuing  the  summons 
may  demur  or  reply  to  the  answer,  and  the  party  summoned  may  demur  to 
the  reply,  and  the  issue  may  be  tried,  and  judgment  and  costs  may  be  given, 
in  the  same  manner  as  in  an  action,  and  enforced  by  execution,  or  the  appli- 
cation of  property  charged  with  the  payment  of  the  judgment,  may,  if  neces- 
sary, be  compelled  by  attachment. 

G.adu66^g261( 


TITLE  13. 
EXECUTIONS. 


Sto.  4914.  When  may  issue. —  The  party  in  whose  favor  judgment  is 
given,  may,  at  any  time  within  ten  years  after  the  entry  thereof,  proceed  to 
enforce  the  same,  as  prescribed  by  statute. 

0.  S.  ch.  66.  §  262  ^293).  16  M.  280;  17  M.  69;  19  M.  847;  20  M.  194;  22  M.  880;  88  M.  861 ; 
38 N.  W.  634;  26  M.  856:  45  M.  282. 

Sko.  4915.  After  death  of  party.—  Notwithstanding  the  death  of  a  party 
after  judgment,  execution  thereon  against  his  property  may  be  issued  and  ex- 
ecuted in  the  same  manner  and  with  the  same  effect  as  if  he  was  still  living; 
except  that  such  execution  cannot  be  issued  within  a  year  after  his  death. 

O.  a  ch.  66,  8  267  (298).    29  M.  296 ;  89  M.  2a  * 

Siea  4916.  To  whom. —  When  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of  any  county  where  the 
judgment  is  docketed.  Where  it  requires  the  delivery  of  real  or  personal  prop- 
erty, it  shall  be  issued  to  the  sheriff  of  the  county  where  the  property  or  some 
part  thereof  is  situated.  Executions  may  be  issued  at  the  same  time  to  differ- 
ent counties. 

O.  &  oh.  66,  g  268  (299). 

Ssa  4917.  Kinds  of. —  There  are  two  kinds  of  writs  of  execution :  one 
a^inst  the  property  of  the  judgment  debtor,  and  the  other  for  the  delivery 
of  the  possession  of  real  or  personal  property,  or  such  delivery  with  damages 
for  the  detention,  or^taking  and  witaholding  the  same. 

a  &  oh.  66,  §208(294). 
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Seos.  4918,  4919.]  aviL  actions  —  executions. 

Sec.  4018.  Form  and  contents.— The  writ  of  execution  shall  be  under 
the  seal  of  the  court,  subscribed  by  the  clerk,  tested  in  the  name  of  the  district 
judge,  indorsed  by  the  attorney  of  the  party  applying  therefor,  and  directed  to 
the  sheriff,  or  coroner  when  the  sheriff  is  a  party  or  interested;  it  shall  intel- 
ligibly refer  to  the  judgment,  stating  the  court,"  the  county  where  the  judg- 
meniA'oll  or  transcript  is  filed,  the  names  of  the  parties,  the  amount  of  the 
judgment,  if  it  is  for  money,  the  amount  actually  due  thereon,  and  the  time  of 
docketing  in  the  county  to  which  the  execution  is  issued,  and  shall  require  the 
ofiicer  ^uostantially  as  follows: 

Against  property. —  First.  If  it  is  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  ofiicer  to  satis^  the  judgment,  with  interest,  out 
of  the  personal  property  of  such  debtor,  and  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property  belonging  to  him  on  the  daj''  when 
the  judgment  was  docketed  in  the  county,  or  at  any  time  thereafter  not  ex- 
ceeding ten  years.  *  And  in  case  real  property  has  been  levied  upon  by  virtue 
of  a  writ  of  attachment,  in  favor  of  the  judgment  creditor,  in  the  same  action 
in  which  the  judgment  was  rendered,  and  the  judgment  creditor  has,  subse- 
quently to  such  levy,  paid  the  taxes  upon  the  real  property  so  attached,  and 
hied  in  the  office  of  the  clerk  of  tbe  court  the  receipt  of  the  proper  officer  for 
such  taxes,  the  said  receipt  shall  be  attached  to  and  become  a  part  of  the 
juds;ment^roll,  and  the  execution  shkll  also  specify  the  filing  of  such  receipt, 
with  the  date  of  filing,  date  of  receipt,  and  amount  thereof;  and  in  case  of  tbe 
sale  under  execution  of  any  such  real  estate,  thei  proceeds  of  such  sale,  after 
deducting  the  costs  and  expenses  thereof,  shall  be  first  applied  to  the  payment 
of  the  amount  so  paid  for  taxes,  with  the  interest  accrued  thereon.^ 

Against  property  held  by  heirs. — Second.  If  it  is  against  real  or  personal 
property  in  the  bands  of  personal  representatives,  heirs,  devisees,  legatees,  ten- 
ants of  real  property,  or  trustees,  it  shall  require  the  officer  to  satisfy  the 
judgment,  with  interest,  out  of  such  property. 

Ag^nst  joint  defendants. —  Third.  If  it  is  against  defendants  jointly 
indebted  upon  a  contract,  a  part  of  whom  only  have  been  summoned  in  the 
action,  it  shall  issue  in  form  against  all  the  defendants,  but  the  attorney  of 
the  party  causing  it  to  be  issued  shall  indorse  thereon  the  names  of  those 
defendants  who  were  not  summoned,  and  such  execution  shall  not  be  levied 
upon  the  sole  property  of  any 'such  defendant;  but  it  may  be  collected  out  of 
the  personal  property  of  any  such  defendant  owned  by  him  as  a  partner  with 
the  other  defendants  summoned,  or  any  of  them. 

For  delivery  of  property.— Fourth.  If  it  is  for  the  delivery  of  the 
possession  of  real  or  personal  property,  it  shall  require  the  officer  to  deliver  the 
possession  of  the  same,  particularly  describing  it,  to  tbe  party  entitled  thereto, 
and  may,  at  the  same  time,  require  the  officer  to  satisfy  any  costs,  charges, 
damages,  rents  or  profits,  recovered  by  the  same  judgment,  out  of  the  personal 
property  of  the  party  against  whom  it  was  rendert^,  and  the  value  of  the 
property  for  which  the  judgment  was  recovered,  to  be  specified  therein,  if  a 
delivery  thereof  cannot  be  bad;  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  the  real  property,  as  provided  in  the  first  subdivision  of 
this  section,  and  in  that  respect  it  shall  be  deemed  an  execution  against  prop* 
erty. 

G.  S.  oh.  66,  §  264  (295),  as  amended  1877,  ch.  17  (March  8).  Amendment  between  *  *.  dft 
M.  441;  16  M.  426. 

Sbo.  4919.  Return  —  Renewal. —  The  execution  shall  be  made  return- 
able within  sixty  days  after  its  receipt  by  the  officer  to  the  clerk  with  whom 
the  judgment-roll  is'filed  *(but  the  judgment  creditor  or  his  attorney  may,  at 
any  time  within  said  sixty  days,  demand  the  money  received  and  collected  by 
said  sheriff  upon  execution  in  his  hands,  and  the  sheriff  shall  immediately  pay 
the  same  over  to  said  judgment  creditor  or  bis  said  attorpey,  after  deducting 
his  proper  fees  thereon.)*    On  the  return  of  an  execution  unsatisfied  in  whole 
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CIVIL  ACTIONS  —  EXECUTIONS.  [Secs.  4920-4924. 

or  in  part,  or  just  before  the  expiration  of  the  period  of  sixty  da\'s,  the  clerk 
may  renew  the  same  for  a  farther  period  of  sixty  days  on  the  oral  or  written 
request  of  the  judgment  creditor  or  his  attorney,  by  endorsing  on  said  execu- 
tion the  words  following:  *' Renewed  sixty  days  from  the  date  hereof  at  the 
request  of  the  judgment  creditor;"  to  which  endorsement  he  shall  add  the 
true  date  of  making  the  same  and  attest  the  same  by  his  signature  and  the  seal 
of  the  court,  and  shall  thereupon  deliver  the  same,  so  endorsed,  to  the  officer 
returning  the  same;  and  such  renewal  shall  have  the  effect  of  extending  the 
life  of  the  execution  for  an  additional  period  of  sixty  days,  fully  preserving 
all  levies  made  and  rights  acquired  under  the  execution  before  such  renewal, 
and  such  execution  may  be  again  so  renewed,  from  time  to  time,  by  endorse- 
ment by  the  clerk  as  aforesaid,  with  the  same  effect  as  such  first  renewal. 

G.  S,  ch.  66,  §  265  (296).  as  amended  1871,  ch.  61  (February  15);  1881,  Ex.  S.  ch.  4  (Novem- 
ber 22).  Above  *  is  section  before  amended.  Acts  1871  added  matter  below*.  Acts  18bl, 
Ex.  S.  ch.  4,  inserted  matter  between  *  *.    29  M.  89. 

Sec.  4920.  Enforcement. — Where  a  judgment  requires  the  payment  of 
money,  or  the  delivery  of  real  or  personal  property,  the  same  is  enforced  in 
these  respects  by  execution,  as  provided  in  the  last  three  sections.  Where 
it  requires  the  performance  of  any  other  act,  a  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  it  is  given,  or  upon  the  person 
or  officer  who  is  required  thereby,  or  by  law,  to  obey  the  same,  and  his  obedi- 
ence thereto  enforced.  If  he  refuses,  he  may  be  punished  by  the  court  as  for 
contempt. 

Q.  a  oh.  66,  §  266  (297). 

Levy. 

Sec  4921.  Manner  of. —  The  sheriff  shall  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  the  property,  collecting  the 
things  in  action,  or  selling  the  same,  if  the  court  so  orclers,  selling  the  other 
property,  and  pa3'ing  to  the  plaintiff  the  proceeds,  or  so  much  thereof  as  will 
satisfy  the  execution. 

G.  a  ch.  66,  §  284  (816).    10  M.  323 ;  23  M.  50. 

Sec.  4922.  Property  subject  to  levy.—  All  goods,  chattels,  real  or  per- 
sonal, and  all  property,  real,  personal  or  mixed,  including  all  rights  and  shares 
m  the  stock  of  any  corporation,  all  money,  bills,  notes,  book-accounts,  debts, 
credits,  and  other  evidences*  of  indebtedness,  belonging  to  the  *  judgment 
debtor,  may  be  levied  upon  and  sold  on  execution.  Until  a  levy,  property  not 
subject  to  the  lien  of  the  judgment  is  not  affected  by  the  execution. 

G.  S.  ch.  66,  §  269  (800).  as  amended  1875,  ch.  62.  Approved  Fehruary  16,  1875.  Amend- 
meni  btruck  oui  word  ** defendant"  at  ♦  and  inserted  **  judgment  debtor."  16  M.  148;  25  M. 
m  ;4d  Kl.  845;  42  M.  284;  43  M.  5ia 

Sec  4923.  Levy  on  real  property .— Upon  property  subject  to  the  lien 
of  the  judgment,  a  minute  by  the  officer  on  the  execution  of  the  time  when 
said  execution  was  delivered  to  him,  stating  that  at  such  time  he  levied  upon 
such  property  (describing  it),  shall  be  deemed  a  sufficient  levy.*  And  the 
officer,  at  the  request  of  the  judgment  creditor,  may,  at  any  time  before  or  at 
the  time  of  the  execution  sale,  or  during  the  progress  of  sale,  release  such 

I)roperty,  or  such  part  thereof  as  may  not  have  been  actually  sold,  from  such 
evy,  before  satisfaction  in  full  of  the  judgment;  and  the  judgment,  or  such  part 
thereof  as  shall  not  have  beei)  actually  satisHed  b}'  a  payment  or  sale,  and  the 
lien  thereof,  shall  not  be  in  any  way  affected  by  such  levy  and  release,  but 
the  same  shall  remain  in  full  force  and  effect  to  the  same  extent  as  if  no  levy 
had  been  made. 

6.  a  ch.  66,  g  270  (301),  as  amended  1871,  ch.  62.  Amendment  below  *.  16  M.  18;  27  M. 
J76;45M.  284:43M.  27. 

Ssa  4924.  Levy  on  personal  property. —  Personal  property,  capable 
of  manual  delivery,  shall  be  levied  upon  by  the  officer  taking  it  into  his  custody. 

a  a  ch.  66,  8  271  (802).    6  M.  897;  21  M.  198;  26  M.  144. 
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Sec.  4925.  Same  —  When  cannot  be  removed.—  When  can  execution 
is  levied  upon  articles  of  personal  estate  which,  by  reason  of  their  bulk  or 
other  cause,  cannot  be  immediately  removed,  a  certified  copy  of  the  execution 
and  return  may,  within  three  (3)  days  thereafter,  be  deposited  in  the  office  of 
the  clerk*  or  recorder  of  the  city,  village  or  town  *  in  which  said  articles  are; 
and  such  levy  shall  be  valid  and  effectual  as  if  the  articles  had  been  retained 
in  the  possession  and  custody  of  the  othcer. 

G.  S.  ch.  66,  ^272(303),  as  amended  1881,  ch.  63.  Approved  February  18th.  Amendment 
struck  out  at  *  '*  of  tiie  city  or  town,"  and  inserted  matter  between  *  *.     35  M,  891. 

Sec.  4926.  Same. —  The  clerk  shatl  receive  and  file  all  such  copies,  noting 
thereon  the  time  when  received,  and  keep  them  safely  in  his  office,  and  also 
enter  a  note  thereof,  in  the  order  in  which  they  are  received,  in  the  books  kept 
for  making  entries  of  mortga^i^es  of  personal  property;  which  entry  shall  con- 
tain the  names  of  parties  to  tlie  suit  and  the  date  of  the  entry.  The  clerk's 
fee  for  this  service  shall  be  twenty -five  cents,  to  be  paid  by  the  officer,  and 
included  in  his  charge  for  the  service  of  the  execution, 

a  S.  ch.  66,  §  273  (304).     28  M.  473. 

Sec.  4:927.  Choses  in  action. —  Other  personal  property  shall  be  levied 
on  by  leaving  a  certified  copy  of  the  execution,  and  a  notice  specifying  the 
property  levied  on,  wMth  a  person  holding  the  same;  or  if  a  debt,  with  the 
debior;  or  if  stock  or  interest  in  stock  of  a  corporation,  with  the  president  or 
other  head  of  the  same,  or  the  secretary,  cash  it;;  r,  or  managing  agent  thereof. 

G.  S.  ch.  66,  §  274  (305).     5  M.  397;  30  M.  196. 

Sec  4928.  On  money. —  Whenever  any  gold,  silver  or  copper  coin,  or 
any  bills  or  other  evidence  of  debt  issued  by  any  moneyed  corporation,  or  by 
the  government  of  the  United  States,  and  circulated  as  money,  is  seized  upon 
execution,  the  officer  shall  pay  and  return  the  same  as  so  much  money  col- 
lected; but  if  the  same  does  not,  at  the  time  and  place  of  such  seizure,  circu- 
late at  par,  the  officer  shall  make  sale  thereof  as  in  other  cases. 

G.  S.  ch.  66.  §  277  (808). 

Sec.  4929.     On  growing  crops. —  A  levy  may  be  made  upon  grain  or 

grass  while  growing,  and  upon  any  other  unharvested  crops;  but  no  sale 
thereof  shall  be  made,  under  such  levy,  until  the  same  is  ripe,  or  fit  to  be  har- 
vested; and  any  levy  tiiereon,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace,*  or  any  court  of  record,  shall  be  continued  beyond  the  return- 
day  thereof,  if  necessary,  and  remain  in  life;  and  the  execution  thereof  may 
be  completed  at  any  time  within  thirty  days  after  such  grain,  grass,  or  other 
unharvested  crop  is  ripe,  or  fit  to  be  harvested. 

G.  S.  ch.  66,  g  283  (315).  as  amended  1871.  ch.  63  (February  17).  Amendment  inserted  at  * 
"or  auy  court  of  record."     27  M.  52y :  'So  M.  aau,  391. 

Sec.  4930.  On  chattels  pledged  or  mortgaged.—  When  goods  or  chat- 
tels  are  pledged  or  mortgaged  for  the  payment  of  money,  or  the  performance 
of  any  contract  or  agreement,  the  right  and  interest  in  such  goods  of  the  |)er- 
son  makmg  such  pledge  or  mortgage  may  be  sold  on  execution  against  hini, 
and  tlie  ])urchaser  shall  acquire  all  tlje  right  and  interest  of  the  defendant,  or 
judgmenD  debtor  and  be  entitled  to  the  possession  of  such  goods  and  chattels, 
on  couiplymg  with  the  terms  and  conditions  of  the  pledge  or  mortgage. 

G.  S.  cli.  G  ■,  §  '378  (309),  as  amended  1883,  ch.  60.  Approved  March  3d,  Amendment  inserted 
word  mortgi  ge. 

Invkntory. 

Seo.  4931.     Make  and  return.— The  officer  shall  make  a  full  inventory 
of  the  property  levjed  on,  and  return  the  same  with  the  execution. 
G.  S.  ch.  66,  §  276  (807).     5  M.  333. 

Sec.  4932.  Serve  copy  on  judgment  debtor.—  The  officer  shall  at  or 
before  the  time  of  postmg  of  notices  of  sale  serve  a  cop\^  of  the  execution  and 
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inyentory  certified  by  him,  upon  the  *  judgment  debtor,  if  he  can  be  found 
within  the  county;  if  he  is  a  resident  thereof  but  cannot  be  found  therein  the 
said  officer  shall  leave  such  copy  at  the  usual  place  of  abode  of  the  said  judg- 
ment debtor  with  some  person  of  suitable  age  and  discretion  then  resident 
therein. 

G.  8.  ch.6^  S  275  (806),  as  amended  1875,  ch.  63  (February  16);  1879.  ch.  23  (February  28). 
Acts  1875  struck  out  word  defendant  at  *  and  inserted  *' judgment  debtor."  Acta  1879  in- 
serted after  ••  officer  shall"  ••  at  or  before  the  time  of  posting  of  notices  of  sale."      43  M.  27. 

Sale. 

Sec.  4933.  When  and  how  made —  A  sale  shall  be  -made  by  auction, 
between  nine  o'clock  in  the  niorning  and  sunset,  in  the  county  where  the 
premises  op  some  part  thereof  is  situate;  after  sufficient  property  has  been 
sold  to  satisfy  the  execution,  no  more  shall  be  sold;  neither  tlie  officer  hold- 
ing the  execution  nor  his  deputy  can  purchase;  when  the  sale  is  of  personal 
property  capable  of  manual  delivery,  it  shall  be  within  view  of  those  who  at- 
tend the  sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the  highest 
price;  and  when  the  sale  is  of  real  property,  and  consisting  of  several  known 
tracts  or  parcels,  they  shall  be  sold  separately;  or  when  a  portion  of  such 
real  property  is  claimed  by  a  third  person,  and  he  requires  it  to  be  sold  sepa- 
rately, such  portion  shall  be  thus  sold. 

G.  a  ch.  66,  g  287  (319X     34  M.  288 ;  43  M.  2a 

Sec.  4934.  Notice  of  sale. —  Before  the  sale  of  personal  property  on  exe- 
cution, notice  thereof  shall  be  given  as  follows : 

First. —  By  posting  written  or  printed  notice  of  the  time  and  place  of  sale, 
in  three  public  places  of  the  county  where  the  sale  is  to  take  place,  ten  days 
successively. 

Second. —  When  real  property  is  sold  upon  judnfment,  decree  or  execution,  a 
similar  notice  describing  the  property  with  sufficient  certainty  to  enable  a 
person  of  common  understanding  to  identify  it,  shall  be  posted  for  six  weeks 
successively  in  three  public  places  of  the  county  where  the  property  or  some 
part  thereof  is  situated,  and  a  copy  thereof  shall  be  published  once  a  week  for 
the  same  period  in  a  newspaper  printed  and  published  in  the  county,  if  there 
is  one,  or  if  there  is  none,  *  then  in  a  newspaper  printed  and  published  in  an 
adjoining  county,  and  if  there  is  no  such  newspaper,  ^  then  in  a  newspaper 
printed  and  published  at  the  capital  of  the  state. 

G.  a  ch.  66,  §  285  (317),  as  amended  1867,  ch.  68,  §  2.  Amendment  between  ♦  *.  82  M.  547 ; 
43M.26. 

Sec.  4935.  Selling  without  notice  —  Penalty .—  An  officer  selling  with- 
out the  notice  prescribed  by  the  last  section  shall  forfeit  one  hundred  dollar^; 
to  the  aggrieved  party,  in  addition  to  his  actual  damages;  and  a  person  tak 
incrdown  or  defacing  the  notice  posted,  if  done  before  the  sale,  or  the  satis- 
faction of  the  execution,  and  without  the  consent  of  the  parties,  shall  forfeit 
fifty  dollars;  but  the  validity  of  the  sale  is  not  affected  by  either  act,  either 
as  to  third  persons,  or  parties  to  the  action. 

G.  &  ch.  66,  §  286  (318).    3  AL  222;  21  M.  175;  43  H  26. 

Sm  4936.  Certificate  of  sale  of  real  estate.—  Whenever  any  sale  of 
real  property  is  made  upon  any  execution,  or  pursuant  to  any  judgment,  de- 
cree or  order  of  a  court  (except  when  otherwise  specified  in  such  judgment, 
decree  or  order),  the  officer  shall  make  and  deliver  to  the  purchaser  a  certifi- 
cate, under  his  hand  and  seal,  containing  — 

First.— A  description  of  the  execution,  judgment,  decree  or  order  under 
^hicb  such  sale  is  made. 

Second. —  A  description  of  the  real  property  sold. 

Third.- The  price  paid  for  each  parcel  sold  separately. 

Foarth. —  The  date  of  the  sale,  and  the  name  of  the  purchaser. 

Fifth. —  When  subject  to  redemption,  it  shall  be  so  stated. 
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Said  certificate  shall  be  executed,  proved  or  acknowledged,  and  recorded,  as 
requiretl  by  law  for  the  conveyance  of  real  estate,*  and  shall  be  prima  facie 
evidence  of  the  facts  therein  stated. 

Sales  heretofore  made. —  f  And  in  case  of  any  such  sale  heretofore  made, 
upon  which  no  certificate  has  been  made  or  delivered  by  the  officer,  such  officer 
or  his  successor  in  office  may  make  and  deliver  to  the  purchaser  5uch  certifi- 
cate, at  any  time  within  six  months  after  the  passa^re  of  this  act;  and  any 
certilioato  upon  any  such  sale  heretofore  made,  whether  such  certificate  has 
heretofore  been  or  shall  hereafter  be  made  and  delivered  by  such  officer,  may 
hereafter  be  recorded  with  like  force  and  effect  as  if  recorded  withm  the  time 
originally  provided^  therefor. 

G.  S.  ell.  66.  i^  289  (320,  as  amended  1876,  ch.  45  (February  25);  1877,  ch.  31  (February  17); 
1877,  ch.  33  (March  5).  Acts  1876  struck  out  at  *  **  within  twenty  days  after  such  sale."  "  Acts 
1877,  ch.  31,  added  after  *  "and  shall  be  prima  facie  evidence  of  the  facts  therein  stated."  Acts 
1877,  ch.  32,  adde(l  nijitter  after  f.  Acis  1873.  ch.  58  (ante,  sec.  4154),  legalized  deeds  theretofore 
made  by  successor  of  sheritf.  1  M.  427;  7  iL  82;  34  M.  460;  30  M.  163;  43  M.  26;  45  M.  234. 
See  1891,  ch.  40;  1893,  cii.  72. 

Sec.  4937.  Same  to  operate  as  a  conveyance.—  Such  certificate,  so 
proved  or  actknowledged  and  recorded,  sliall,  upon  the  expiration  of  the  time 
lor  redemption,  opeiute  as  a  conveyance,  to  the  purchaser  or  his  assigns,  of 
all  the  right,  title  and  interest  of  the  person  whose  property  is  sold,  in  and 
to  the  same,  at  the  date  of  the  lien  upon  which  the  same  was  sold,  without 
any  other  conveyance  whatever. 

G.  a  ch.  66,  §  290  (322).     5  M.  409;  29  M.  204;  43  M.  156,  513:  41  M.  L'Se;  44  M.  159. 

Skc.  4938.    Where  sale  irregular,  or  judgment  reversed.— If  the 

purchaser  of  real  property  sold  on  execution,  or  his  successor  in  interest,  is 
evicteii  therefrum  in  consequence  of  irregularity  in  the  proceedings  concern- 
ing the  sale,  or  of  the  reversal  or  the  discharge  of  the  judgment,  he  may 
recover  tue  price  paid,  with  interest,  from  the  judgment  creditor;  such  judg- 
ment creditor,  if  the  recovery  was  in  consequence  of  the  irregularity,  shall 
thereupon  be  entitled  to  a  new  execution  on  the  judgment,  at  any  time 
within  ten  yeara  after  such  eviction,  for  the  price  paid  on  the  sale,  with 
interest;  and  tor  that  purpose  the  judgment  shall  be  deemed  valid  against  the 
judgmentdebtor,  his  personal  representatives,  heirs  or  devisees;  but  not  against 
a  purchaser  in  good  faith  as  an  incumbrancer  where  title  or  incumbrance  has 
accrued  before  a  levy  on  such  new  execution. 
G.  S.  ch,  66.  g  297  (329),  as  amended  1868,  ch.  82. 

Sec.  4939.  Purchaser's  interest  subject  to  attachment  or  judg- 
ment.—  The  interest  acquired  upon  an\"  sale  is  subject  to  the  lien  of  any  at- 
tachment or  judgment  duly  made  or  docketed  against  the  person  holding  the 
same,  as  in  case  of  real  property ;  and  may  be  attached  or  sold  upon  execution^ 

in  the  same  manner. 

G.  S.  ch.  66,  §  295  (327).     81  M.  288. 

Contribution  and  Subrogation. 

Sec.  4940.  Between  debtors  and  sureties.—  When  property  liable  to 
an  execution  against  several  persons  is  sold  thereon,  and  more  than  a  due 
proportion  of  the  judgment  is  levied  upon  the  property  of  one  of  them,  or  one 
of  them  pays,  without  a  sale,  more  than  his  proportion,  he  may  compel  con- 
tributions from  the  others;  and  when  a  judgment  is  against  several,  and  is 
upon  an  obligation  of  one  of  them  as  security  for  another,  and  the  surety 
pays  the  amount,  or  any  part  thereof,  either  by  sale  of  his  propert}^  or  before 
sale,  he  may  compel  repayment  from  the  principal.  In  such  cases,  the  person 
so  paying  or  contributing  is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his  payment,  he  files  with 
the  clerk  of  the  court  where  the  judgment  was  rendered,  notice  of  his  pay- 
ment, and  claim  to  contribution  or  repayment;  upon  filing  such  notice,  tbe. 
clerk  shall  make  an  entry  thereof  in  the  margin  of  the  docket. 

G.  S.  ch.  66,  §  293  (830).     87  M.  110. 
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Eedemption. 

Seo.  4941.  Property  subject  to  redemption.—  Upon  the  sale  of  real 
property  where  the  estate  sold  is  less  than  a  leasehold  of  two  years  unexpired 
term,  the  sale  is  absolute;  in  all  other  cases  the  property  sold  is  subject  to  re- 
demption as  provided  by  law. 

(}.  Sw  cb.  66,  §  2S8  (320). 

Skc.  4942.  By  whom. —  Real  estate  sold  upon  execution,  judgment  or 
decree,  may  be  redeemed  — 

First.    By  the  judgment  debtor,  his  heirs  or  assigns; 

Second.  "By  a  creditor  having  a  lien,  legal  or  equitable,  on  the  real  estate 
or  some  part  thereof,  subsequent  to  that  on  which  the  same  was  sold.  Cred- 
itors shall  redeem  in  the  order  of  their  respective  liens. 

G.  &  ch.  66.  §  291  (823).     7  M.  432;  21  M.  132  41  M.  15J;  45  H.  343. 

.  Sec.  4943.  Order  of. —  The  judgment  debtor,  his  heirs  and  assigns,  may 
redeem  within  one  year  after  the  day  of  sale,  by  paying  to  the  purchaser  the 
amount  of  bis  bid,  with  interest  thereon  at  the  rate  of  seven  per  cent,  per 
annum,  and  if  the  purchaser  is  a  creditor  having  a  prior  lien,  the  amount 
thereof  with  interest.  If  no  such  redemption  is  made,  the  senior  creditor  may 
redeem  within  live  days  after  the  expiration  of  said  year,  and  each  subsequent 
creditor  within  live  days  after  the  time  allowed  all  prior  lien-holders  as  afore- 
said, by  paying  the  amount  afo/'esaid,  and  all  liens  prior  to  his  own  held  by 
the  party  from  whom  such  redemption  is  made:  provided^  that  no  creditor 
can  redeem  unless,  withm  the  year  aforesaid,  he  files  notice  of  his  intention 
to  redeem  in  the  office  of  the  clerk  of  the  court  where  the  judgment  is 
entered. 
Q.  a  ch.  66,  §  292  (824).    29  M.  436 ;  45  M.  348. 

Sec.  4944.  How  made. —  The  person  desiring  to  redeem  shall  pay  to  the 
person  holding  the  right  acquired  under  such  sale,  or  for  him  to  the  sheriflF  or 
clerk  of  the  district  court  of  the  county  in  which  such  real  property  is  situated, 
the  amount  required  by  law  for  such  redemption,  and  shall  produce  to  such 
person  or  officer: 

First.  A  certified  copy  of  the  docket  of  the  judgment,  or  deed  of  convey- 
ance or  mortgage,  or  of  the  record  or  tiles  evidencing  any  other  lien,  under 
which  he  claims  the  right  to  redeem,  certified  by  the  officer  in  whose  custody 
snch  docket,  record,  file  or  files  shall  be; 

Second.  Any  assignment  necessary  to  establish  his  claim,  verified  by  the 
affidavit  of  himself,  or  of  a  subscribing  witness  thereto,  or  of  some  person  ac- 
quainted with  the  signature  of  the  assignor; 

Third.  An  affidavit  of  himself  or  his  agent,  showing  the  amount  then 
actually  due  on  his  lien. 

G.  S.  ch.  66,  g  293  (325).    7  M.  432 ;  21  M.  132 ;  29  M.  204 ;  45  M.  348. 

Sfx).  4945.  Certificate  of  redemption.— The  person  or  officer  from 
whom  such  redemption  is  made,  shall  make,  and  deliver  to  the  person  redeem- 
ing, a  certificate  under  his  hand  and  seal,  containing: 

First.  The  name  of  the  person  redeeming,  and  the  amount  paid  by  him  on 
8Qch  redemption; 

Second.  A  description  of  the  sale  from  which  such  redemption  is  made, 
and  of  the  property  redeemed ; 

Third.  Stating  upon  what  claim  such  redemption  is  made,  and  if  upon  a 
lien,  the  amount  claimed  to  be  due  thereon  at  the  date  of  redemption. 

Such  certificate  shall  be  executed,  and  proved.or  acknowledged,  and  recorded, 
as  provided  by  law  for  conveyance  of  real  estate ;  and  if  not  so  recorded  within 
ten  days  after  such  redemptfon,  such  redemption  and  certificate  is  void,  as 
against  any  person  in  good  faith  making  redemption  from  the  same  person  or 
heo.    If  sach  redemption  is  made  by  the  owner  of  the  property  sold,  or  his 
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heirs  or  assigns,  such  redemption  annuls  such  sale;  if  by  a  creditor  holding  a 
lien  on  the  property,  or  some  part  thereof,  said  certificate,  so  executed,  and 
proved  or  acknowled^j^ed,  and  recorded,  operates  as  an  assignment  to  him  of 
the  right  acqu.red  under  such  sale,  subject  to  such  right  of  any  other  persoa 
to  redeem  as  is  or  may  be  provided  b^^  law. 

G.  S.  ch.  66,  §  294  (326).      41  M.  160. 

Seo.  4946.    Waste  before  redemption Until  the  expiration  of  the 

time  allowed  for  redemption,  the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granied  with  or  without  notice,  on  application  of  the 
purchaser  or  judgment  creditor;  but  it  is  not  waste  for  the  person  in  possession 
of  the  property  at  the  time  of  sale,  or  entitled  to  possession  afterward,  during 
the  period  allowed  for  redemption,  to  continue  to  use  it  in  the  same  manner 
in  which  it  was  previously  used,  or  to  use  it  in  the  ordinar\'  course  of  hus- 
bandry, or  to  make  the  necessary  repairs  of  buildings  thereon,  or  to  use  wotd 
or  limber  on  tiie  property  therefor,  or  for  the  repairs  of  fences  or  for  fuel  ia  _ 
his  family,  while  he  occupies  the  property. 

G.  S.  ch.  66,  §  296  (328).     34  M.  461. 

Pkoperty  Exempt  from  Execution. 

Sec.  4947.  Enumerated, —  No  property  hereinafter  mentioned  or  repre- 
sented sliall  be  liable  to  attachment,  or  sale  on  any  final  process,  issued  from 
any  court  in  this  state.    Ri  M.  542. 

First.     The  family  bible; 

Second.  Family  pictures,  school-books  or  library,  and  musical  instruments 
for  use  of  family; 

Third.     A  seat  or  pew  in  any  house  or  place  of  public  worship; 

Fourth.     A  lot  in  any  burial  ground; 

Fifth.  All  wearing  ap|>arel  of  the  debtor  and  his  family;  all  beds,  bed- 
steads and  bedding,  ke|)t  and  used  by  the  debtor  and  his  family:  all  stoves  and 
appendages  put  up  or  kept  for  the  use  of  the  debtor  and  his  family;  all  cook- 
ing utensils;  and  all  other  household  furniture  not  herein  enumerated,  not  ex- 
ceeding five  hundred  dollars  in  value;  *  also  all  moneys  arising  from'insurance 
of  ariy  property  exempted  from  sale  on  execution,  when  such  property  has 
been  destroyed  by  tire. 

As  amended  1878,  ch.  12,  bj  adding  below  »     8  M.  207;  18  M.  361 ;  3  M.  419;  23  M.  485. 

Sixth.  Three  cows,  ten  swine,  one  yoke  of  oxen  and  a  horse,  or,  in  lieu  of 
one  yoke  of  oxen  and  a  horse,  a  span  of  horses  or  mules,  twenty  sheep,  and 
the  wool  from  the  same,  either  m  the  raw  material  or  manufactured  into  yarn 
or  cloth;  the  necessary  food  for  all  the  stock  mentioned  in  this  section  for  one 
year's  support,  either  provided  or  growing,  or  both,  as  the  debtor  may  choose; 
also,  one  wagon,  cart  or  dray,  one  sleigh,  two  plows,  one  drag,  and  other  farm- 
ing utensils,  including  tackle  for  teams,  not  exceeding  three  hundred  dollars 
in  value; 

Seventh.  The  provisions  for  the  debtor  and  his  family  necessary  for  one 
year's  support,  either  provided  or  growing,  or  both,  and  fuel  necessary  for  one 
year; 

Eighth,  The  tools  and  instruments  of  any  mechanic,  miner,  or  other  per- 
son, used  and  kept  for  the  purpose  of  carrying  on  his  trade,  and,  in  addition 
thereto,  stock  in  trade,  including  articles  or  goods  manutactured  in  whole  or 
in  part  by  him,  not  exceeding  four  hundred  dollars  in  value;  the  library  and 
implements  of  an}'  professional  man;  all  of  which  articles  hereinbefore  in- 
tended to  be  exempt  shall  be  chosen  by  the  debtor,  his  agent,  clerk  or  legal 
representative  as  the  case  may  be.  *  In  addition  to  the  articles  enumerated  in 
this  section,  all  the  presses,  stones,  type,  cases,  anrf  other  tools  and  implements 
used  by  any  copartnership,  or  by  any  printer,  publisher  or  editor  of  any  news- 
paper, and  in  the  printing  or  publication  of  the  same,  whether  used  personally 
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by  said  copartnership,  or  by  any  such  printer,  publisher,  or  editor,  or  by  any 
persons  hired  by  him  to  use  them,  not  to  exceed  in  value  the  sum  of  two  tliou- 
sand  dollars,  together  with  stock  in  trade  not  exceeding  four  hundred  dollars 
in  value,  shall  be  exempt  from  attachment,  or  sale  on  any  final  process,  issoed 
from  any  court  in  this  state. 

Ab  amended  1876,  cb.  43.  by  adding  below  *.  As  amended  1881,  ch.  25,  by  including  the 
manafactured  articles.     2  M.  89;  18  M.  861 ;  42  M.  254. 

Ninth.    One  sewing  machine. 
Added  by  acts  1868,  ch.  72. 

Tenth.  Necessary  seed  grain  for  the  actual  personal  use  of  the  debtor,  for 
one  season,  to  be  selected  by  him;  not,  however,  in  any  case,  to  exceed  the 
following  kinds  and  amounts  respectively,  viz.:  fifty  bushels  of  wheat,  fifty 
bushels  of  oats,  fifteen  bushels  of  potatoes,  three  bushels  of  corn,  and  thirty 
bushels  of  barley,*  and  binding  material  suttlcient  for  use  in  harvesting  the 
crop  raised  from'the  seed  grain  above  specified. 

Added  by  acts  1871,  ch.  65,  as  amended  1885,  cb.  84.    Amendment  below  *. 

Eleventh.  The  wages  of  any  person  or  of  the  minor  children  of  any  person 
in  any  sura  not  exceeding  twenty-five  dollars  due  for  any  services  rendered  by 
any  such  person  or  the  minor  children  of  any  such  person  for  any  other  per- 
son during  thirty  days  preceding  the  issue  of  any  process  of  attachment,  gar- 
nishment or  execution  in  any  action  against  any  such  person  or  persons  shall 
be  exempt  from  such  process. 

Added  by  acts  1872,  ch.  71,  as  fimended  1878,  ch.  69,  by  striking  out  *'  not  to  apply  to  single 
laborers  on  railroads."  1879,  ch.  5,  by  striking  out  $50  and  inserting  $*iO.  1889.  en.  204,  by  in- 
creasing amount  to  $35  and  decreasing  time  from  nmety  to  thirt}'  days.  Before  acts  1889,  this 
subdivision  was  expressly  limited  to  laborers,  male  and  female,  and  minor  children  of  laborers. 
Act  1889  substitutes  word  person,  but  is  entitled :  *'  An  act  to  fix  the  amount  of  wages  of 
irtoorcia  t^jteiapt  liuui  piuceo;*  oi  Httachments,  garnishments  or  execution."  43  M.  113 ;  45  i\L  JJ*. 

Actual  residence. —  Provided,  however,  that  the  exemptions  provided  for 
ami  embraced  in  subdivisions  six,  seven,  eiffht,  nine,  ten  and  eleven,  of  section 
two  hundred  and  seventy-nine,  shall  extend  only  to  debtors  having  an  actual 
residence  in  this  state. 

0.  a  ch.  66,  S  379  (310).  as  amended  1868.  oh.  73;  1870,  ch.  69:  1871,  ch.  65;  1873,  ch.  71; 
l«73,ch,69;  1875,  ch.  64;  1876,  ch.  43:  1878,  ch.  13;  1879,  ch.  5;  1881,  ch.  35:  1885.  ch.  34; 
1«89,  ch.  304.  Exemption  of  money  coming  from  benevolent  associations,  ante,  ^^  3727,  8739. 
Exemption  of  homestead,  ante,  ^^  3941-3949.  8  M.  419;  33  M.  485;  8  M.  307;  18  M.  361 ;  7  M. 
l«4;  2  M.  89:  18  M.  861 ;  37  M.  135,  508;  85  M.  343.  890;  31  M.  546;  45  M.  31;  43  M.  354. 

Sec.  4948.  Earnings  of  minor  children. —  The  earning  of  any  minor 
child  of  any  debtor  within  this  state,  or  the  proceeds  thereof,  shall  not  be  liable 
to  attachment,  garnishment,  or  sale  on  any  final  process  of  a  court,  in  an  ac- 
tion against  such  debtor,  by  reason  of  any  debt  or  liability  of  such  debtor  not 
contracted  for  the  special  benefit  of  such  "minor  child. 

1867,  ch.  80.    46M.67.  ' 

Sec.  4949.  When  not  exempt  —  Purchase-money.— The  property 
hereinbefore  mentioned  is  not  eiempt  from  any  attachment  issued  in  any  ac- 
tion for  the  purchase-money  of  the  same  property,  or  from  an  execution  issued 
open  any  judgment  rendered  therein. 

G.  a  ch.  66,  g  280(311).    11  M.  475;  16  M.  487;  22  M.  144;  23  M.  454;  34  M.  280. 

Sec.  4950.  Levy  on  excess  allowed.— When  the  officer  holding  an  ex- 
ecoiion  against  any  person  is  of  the  opinion  that  such  person  has  more  prop- 
erty of  the  classes  specified  in  section^two  hundred  and  seventy -nine  than  is  by 
law  exempt,  he  may  levy  on  the  whole  of  any  one  class,  and  forthwith  make 
an  inventor}^  thereof,  and  cause  the  same  to  be  appraised  at  its  cash  value  by 
two  disinterested  freeholders  of  the  precinct  where  such  property  may  be,  on 
oath  to  be  administered  by  him  to  such  appraisers.  If  such  appraisal  exceeds 
the  amount  by  law  exempt  of  that  class,  ihe  debtor  may  thereupon  forthwith 
select  of  such  property  an  amount  not  exceeding  ia  value,  as  so  appraised, 
Vol.  n  — 17  257 
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the  amount  exempt,  and  the  balance  shall  be  held  and  applied  by  said  officer 
as  in  other  cases.  If  neither  the  debtor  nor  his  agent  appears  and  makes 
such  selection,  the  otBcer  shall  make  the  same.  If  one  or  more  indivisible 
articles  of  any  such  class  is  of  greater  value  than  the  whole  amount  exempt 
of  that  class,  the  officer  shall  selTthe  same,  and,  after  paying  to  the  debtor  the 
amount  exempt  of  that  class,  shall  apply  the  residue  m  discharge  of  his  said 
process. 

G.  S.  ch.  66,  §  282  (314).     35  M.  891.    i  §  4947.  ' 

Sec  4951.  Liability  for  taking  exempt  property.— Whenever  any 
personal  property  exempt  as  aforesaid,  is  levied  upon,  seized  or  sold  by  virtue 
•  of  any  execution,  or  wrongfully  and  unlawfully  taken  or  detained  by  any 
person,  the  damages  sustained  by  the  owner  thereof,  by  reason  of  such  levy, 
seizure  or  sale,  or  such  unlawful  detention  or  taking,' and  any  judgment  re- 
covered therefor,  shall  be  exempt  from  attachment,  execution,  or  other  pro- 
ceeding whereh^^'  any  creditor  of  such  owner  seeks  to  apply  the  same  to  the 
jpayment  of  his  debts. 

G.  S.  ch.  66.  S  281  (813),  as  amended  1877,  ch.  80.  Approved  February  23d.  Amendment 
^n^erted  **  wrongfully  and  unlawfully  taken  or  detained  by  any  person"  and.**  such  unlawful 
detention  or  taking."    8  M.  419. 

Stat  of  Execution". 

Sko.  4952.  Bond  for. —  Execution  upon  any  judgment,  rendered  for  the 
recovery  of  money  only,  in  any  district  court  of  this  state,  may  be  stayed  for 
the  period  of  six  months:  provided j  that,  in  order  to  obtain  such  stay,  the 
party  applying  therefor  shall,  within  ten  days  after  judgment  is  rendered  and 
docketed,  lile  a  bond,  with  two  or  more  responsible  freeholders  of  this  state 
as  sureties,  with  the  clerk  of  the  court  in  which  said  judgment  was  rendered, 
in  double  the  amount  of  the  judgment  and  costs,  which  bond  shall  first  be  ap- 
proved by  the  judge  of  said  court,  or  the  court  commissioner  of  such  county, 
conditioned  that  the  judgment  debtor  will  pay  the  amount  of  such  judgment, 
interest  and  costs,  within  the  time  for  which  said  stay  is  granted,  and  for  the 
authorizing  and  empowering  the  issuing  of  an  execution  for  such  amount 
against  the  judgment  debtor  and  sureties,  upon  default  of  such  payment:  pro- 
vided, that  the  interest  to  be  allowed  shall  be  at  the  rate  of  twelve  per  cent, 
per  annum  on  the  amount  of  the  judgment,  including  the  costs. 

1877,  ch.  76,  g  1 :  **  An  act  providing  for  a  stay  of  execution  on  judgments  rendered  in  the 
district  courts  ot  this  state  for  the  recovery  of  money  only."    Approved  February  24,  1877, 

Sec.  4953.  Sureties  justify.— Each  surety  must  justify,  by  affidavit,  that 
he  is  a  resident  and  freeholder  of  this  state,  and  worth  the  amount  specified 
in  the  undertaking,  above  ^his  debts  and  liabilities,  and  exclusive  of  his  prop- 
erty exempt  from  execution. 

1877,  ch.  76,  §  3. 

Sec.  4954.  Sufficiency. —  The  bond  herein  prescribed  shall  run  to  the 
judgment  creditor,  his  executors,  administrators  or  assigns,  a  copy  of  which 
shall  be  served  on  the  judgment  creditor,  his  agent  or  attorney,  if  resident  of 
the  county  wherein  the  judgment  was  rendered,  within  ten  days  from  such 
rendition;  and  the  judgment  creditor  may  except  to  the  bond  or  the  suffi- 
ciency of  the  sureties,  and  upon  notice,  or  by  order  to  show  cause,  the  court 
may,  in  its  discretion,  order  the  execution  to  issue  at  once,  notwithstanding  such 
bond,  unless  the  judgment  debtor  give  such  further  bond  and  sureties  ^  shall 
be  deemed  sufficient  by  the  court;  and  the  court  may  require  the  proposed 
sureties  to  justify  orally,  if  required  by  the  judgment  creditor;  and  lor  cause 
shown,  the  court  may  require  a  still  further  bond  and  sureties  at  any  time, 
and,  in  default  thereof,  may  order  execution  to  issue. 

1877,  ch.  76,  §  4. 

Sec  4955.  Stay  —  After  levy. —  If  the  stay  herein  provided  shall  bo 
granted  after  an  execution  shall  have  issued,  or  after  levy  made,  then  and  la 
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that  case  the  levy  shall  be  released,  and  the  execution  returned,  with  the 
cause  of  such  return  thereon  noted  by  the  officer. 
1877.  ch.  76.  §  6. 

Sec.  4956.    Execution  against  debtor  and  sureties If  the  judgment, 

interest  and  costs  be  not  paid  at  the  expiration  of  the  time  for  which  the  same 
may  have  been  stayed,  the  judgment  creditor  may  have  execution  issued 
against  the  judgment  debtor  and  his  sureties,  for  the  amount  of  such  judg- 
ment, costs  and  interest  as  aforesaid. 

18T7.  ch.  76,  §  2. 

Sec.  4957.  Return  on  execution. —  Every  officer  to  whom  an  execution 
shall  issue  against  sureties,  as  provided  in  the  preceding  sections,  shall  certify, 
in  his  return  thereon,  whether  the  same,  and  what  amount,  if  any,  was  col- 
lected from  the  sureties,  and  the  true  date  of  such  collection. 

Ib77,  ch.  76,  §  5. 

Proceedings  Supplementary  to  the  Execution. 

SBa  4958.  Order  to  appear  and  disclose. —  When  an  execution  againsl 
property  of  the  judgment  debtor  or  of  any  of  several  debtors  in  the  same 
judgment,  is  issued  to  the  sheriff  of  the  county  where  said  debtor  resides,  or 
if  he  does  not  reside  in  this  state,  to  the  sheriff  of  the  county  where  the  judg- 
ment roll,  or  a  transcript  of  a  justice's  judgment  is  filed,  is' returned  unsatis- 
fied, in  whole  or  in  part,  the  judgment  creditor  is  entitled  to  an  order  from 
the  judge  of  the  district  court  t  of  the  judicial  district  where  the  debtor  re- 
sides, requiring  such  judgment  debtor,  or  if  a  corporatin,  any  officer  thereof, 
to  appear  and  answer  concerning  his  or  its  property  before  the  judge  of 
the  district  in  which  such  debtor  resides  or  where  such  corporation  has  an 
officer,  or  before  a  referee  appointed  by  such  judge,  at  a  time  and  place  speci- 
fied in  said  order.  ^Provided^  that  if  the  judgment  debtor  or  other  person 
required  to  attend  and  be  examined,  as  prescribed  in  this  title,  or  officer  of  a 
corporation  required  to  attend  in 'its  behalf,  is  at  the  time  of  the  service  of  the 
order  upon  him,  a  resident  of  the  state,  or  then  has  an  office  within  the  state 
for  the  regular  transaction  of  business  in  person,  he  cannot  be  compelled  to 
attend  pursuant  to  the  order  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  place  of  business  is  situated. 

G.  a  ch.  66.  §  299  (337),  as  amended  1889,  cli.  106.  Approved  February  26th.  AmendmeDt 
struck  out  at  \  "from  which  the  execution  was  issued/'  and  inserted  "of  the  judicial  district 
where  the  debtor  resides."  and  added  matter  below  ♦.  9  M.  270;  16  M.  518;  25  M.  264.  Am. 
1891,  ch.  120. 

SEa  4959.  Warrant  of  arrest  instead  of  order —  Instead  of  the  order 
requiring  the  attendance  of  the  judgment  debtor,  as  provided  in  the  last  sec- 
tion, the  judge  may,  upon  proof  b\'  affidavit  that  there  is  danger  that  the 
debtor  will  leave  the  state,  or  conceal  himself,  issue  a  warrant  requiring  the 
sheriff  of  any  county  where  such  debtor  is,  to  arrest  him  and  bring  him  before 
such  judge;  upon  being  brought  before  the  judge,  he  may  be  examined  on 
oath,  and  ordered  ta  give  bond,  with  sureties,  that  he  will  attend  from  time 
to  time  before  the  judge  or  referee,  as  he  shall  direct,  during  the  pendency  of 
the  proceeding,  and  until  the  final  determination  thereof,  and  will  not  in  the 
meantime dis}>ose  of  any  portion  of  his  property  not  exempt  from  execution; 
in  default  of  giving  such  bond,  he  may  be  committed  to  jail,  by  warrant  of 
the  judge,  as  for  a  contempt. 

G.  &  ch.  66,  §  300  (338). 

Sec.  4960.  Examination  of  debtor  of  judgment  debtor.—  After  the 
issuing  or  return  of  an  execution  against  property  of  the  judgment  debtor,  or 
of  any  one  of  several  debtors  in  the  same  judgment,  and  upon  proof  by  affi- 
davit or  otherwise,  to  the  satisfaction  of  the  judge,  that  any  person  or  corpo- 
ration has  property  of  the  judgment  debtor,  or  is  Indebted  to  him  in  an  amount 
exceeding  ten  dollars,  the  judge  may  bv  an  order  require  such  person  or  cor- 
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poration,  or  any  oflBcer  or  member  thereof,  to  appear  at  a  specified  time  and 
place,  and  answer  concerning  the  same;  the  judge  may  also,  in  his  discretion, 
require  notice  of  such  proceeding  to  be  given  to  any  party  in  the  action,  in 
such  manner  as  may  seem  to  him  proper. 

1867,  ch.  61:  '*  An  act  to  amend  title  24  of  ch.  66  of  G.  S.,  relating  to  civil  actions,"  by  add- 
ing thereto  the  foUowing.    Approved  March  1st.     30  M.  iSS.    Am.  1891,  ch.  120. 

Sec.  4961.  Same  —  Pay  to  sheriflf. —  After  the  issuing  of  execution 
against  property,  any  person  indebted  to  the  judgment  debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary  to  sat- 
isfy the  execution,  and  the  sheriff's  receipt  is  a  sulfioient  discharge  for  the 
amount  so  paid. 

a  a  ch.  66,  §  801  (339). 

HEARING  —  APPEAL. 

Seo.  4962.  Examination  under  oath  — Duty  of  referee.^  If  the  ex- 
amination is  before  a  referee,  the  testimony  and  proceedings  shall  be  certified 
by  him  to  the  judge;  all  examinations  and  answers  before  a  judge  or  referee, 
under  this  chapter,  shall  be  on  oath,  except  that  when  a  corporation  answers, 
the  answer  shall  be  on  the  oath  of  an  oflScer  thereof. 

a  a  ch.  66,  g  303  (341). 

Seo.  4963.  Questions  —  No  excuse  from  answering —  No  person 
shall,  on  examination  pursuant  to  this  chapter,  be  excused  from  answering 
any  question  on  the  ground  that  his  examination  ^vill  tend  to  convict  him  of 
the  commission  of  a  fraud;  but  his  answer  shall  not  be  used  as  evidence 
against  him  in  any  criminal  proceeding  or  prosecution. 

G.  a  ch.  68,  §  808  (346). 

Sec.  4964.  Witnesses  —  Appeal. —  Witnesses  may  be  required  to  appear 
and  testify  on  any  proceedings  under  this  title  in  the  same  manner*  and  sub- 
ject to  the  rules  governing  the  trial  of  actions,  and  such  debtors  may  be  repre- 
sented b}^  counsel.  An  appeal  may  be  taken  to  the  supreme  court  by  any 
aggrieved  party  in  such  proceedings  from  any  order  or  judgment  made  or  ren- 
dered in  the  proceedings  under  said  title  and  chapter. 

G.  S.  ch.  66,  §  803  (340).  as  amended  1889,  ch.  106,  §  2  (February  26).  Amendment  below  ♦, 
which  in  General  Statutes  read  *'  as  upon  the  trial  of  an  issue." 

OBDES  OF  OOUBT. 

Sec.  4965.  To  apply  property. —  The  judge  may  order  any  property  of 
the  judgment  debtor,  not  exempt  from  execution,  in  the  hands  either  of  him- 
self or  any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied  toward 
the  satisfaction  of  the  judgment,  except  that  the  earnings  of  the  debtor  for 
his  personal  services,  at  any  time  within  thirty  days  next  preceding  the  order, 
cannot  be  so  applied,  when  it  appears,  by  the  debtor's  affidavit,  that  such 
earnings  are  necessary  for  the  use  of  a  family  supported  wholly  or  partly  by 
his  labor. 

G.  S.  ch.  66,  §  804  (342).    85  M.  282. 

Sec.  4966.  Same  —  Receiver. —  The  judge  may  in  accordance  with  and 
subject  to  the  rules  of  courts  of  equity,*  appoint  a  receiver  of  the  property  of 
the  judgment  debtor  not  exempt  from  execution,  or  forbid  a  transfer  or  other 
disposition  thereof,  or  any  interference  therewith*  until  his  further  order 
therein. 

G,  S.  ch.  66,  §  805  (843),  as  amended  1889,  ch.  106.  Between  ♦  ♦  is  this  section  before  amend* 
ment  together  with  first  three  words.    22  M.  452. 

Seo.  4967.  Disobedience  of  order — If  any  person,  party  or  witness  dis- 
obeys an  order  of  the  judge  or  referee,  duly  served,  such  person,  party  or 
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witness  may  be  punished  by  the  judge,  as  for  a  contempt;  the  proceedings 
therefor  are  prescribed  in  chapter '  eighty-seven  of  these  statutes,  respecting 
tiie  punishment  of  contempt. 
O.  &  cb.  66,  §  307  (345).    23  M.  411;  85  M.  283.      ^  §  4892,  eUeg. 

ADVERSE  CLAIMANTS. 

SEa  49C8.  Action  against,  by  receiver.— If  it  appears  that  a  person 
or  corporation  alleged  to  have  property  of  the  judgment  debtor,  or  to  be  in- 
debted to  him,  claims  an  interest  in  the  property  adverse  to  him,  or  denies 
the  debt,  such  interest  or  debt  is  recoverable  only  in  an  action  against  such 
person  or  corporation,  by  the  receiver;  but  the  judge  may,  by  order,  forbid 
a  transfer  or  other  disposition  of  such  property  or  interest,  till  a  sufficient 
opportunity  is  given  to  the  receiver  to  commence  the  action,  and  prosecute 
the  same  to  judgment  and  execution;  such  order  may  be  modified  or  vacated 
by  the  judge  granting  the  same,  at  any  time,  on  such  security  as  he  may 
direct. 

O.  a  ch.  66,  §  306  (844).    22  M.  452. 


TITLE  14. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

Sec.  4969.  Authorized. —  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property,  may,  at  the  time  of  issuing  the  summons,  or  at  any 
time  before  answer,  claim  the  immediate  delivery  of  such  property,  in  the 
manner  following: 

G.  a  ch.  66,  §  112  (132>  1  M.  175;  4  M.  148;  7  M.  104,  881 ;  8  M.  467;  10  M.  423;  84  M.  507; 
43  M.  146.  •  ^ 

Sec.  4970.  Affidavit  for. —  When  a  delivery  is  claimed,  an  affidavit  shall 
be  made  bv  the  plaintiff,  or  by  some  one  in  his  behalf,  showing: 

First.    iThat  the  plaintiff  is  the  owner  of  the  property  claimed,  (particularly 
describing  it,)  or  is  lawfully  entitled  to  the  possession  thereof,  by  virtue  of  a  , 
special  property  therein,  the  facts  in  respect  to  which  shall  be  set  forth ; 

Second.    That  the  property  is  wrongfully  detained  by  the  defendant ; 

Third.  That  the  same  has  not  been  taken  for  a  tax,  assessment  or  tine  pur- 
suant to  a  statute,  or  seized  under  an  execution  or  attachment  against  the 
property  of  the  plaintiff,  or,  if  so  seized,  that  it  is  by  statute  exempt  from  such 
seizure;  and, 

Fourth.    The  actual  value  of  the  property. 

a  a  ch.  66,  g  113  (138X  12  M.  835;  13  M.  501:  17 M.  861;  82 M.  444 ;  43 M. 337.  See  1893, ch.  86. 

Bond  —  Precipe  —  Execution  of  "Writ. 

Sec.  4971.  Bond — Precipe. —  The  plaintiff  or  his  attorney  mav  there- 
npon,  by  endorsement  in  writing  upon  the  affidavit,  require  the  sheri^  of  the 
county  where  the  property  claimed  may  be,  to  take  the  same  from  the  defend- 
ant,  and  deliver  it  to  the  plaintiff;  and  upon  the  receipt  of  the  affidavit,  with 
the  endorsement  thereon,  together*  with  a  bond  executed  to  the  defendant  by 
the  plaintiff,  or  some  one  in  his  behalf,  with  one  or  more  sureties,  to  be  approved 
by  the  sheriff,  in  an  amount  double  the  value  of  the  property,  conditioned  that 
the  pro|>erty  shall  be  returned  to  the  defendant,  if  a  return  shall  be  adjudged, 
tod  for  the  payment  to  him  of  such  sum  as  for  any  cause  may  be  recovered 
•gainst  the  plaintiff,  the  sheriff  shall  forthwith  take  the  property  described  in 
the  affidavit,  if  it  be  in  the  possession  of  the  defendant  or  his  agent,  and  retain 
it  in  his  costody  until  delivered,  as  hereinafter  provided. 
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Copies  for  defendant. —  He  must  also  servo  on  the  defendant,  without 
delay,  a  copy  of  the  aflBdavit,  endorsement  and  bond,  by  delivering  the  same 
to  him  personally,  if  he  can  be  found,  or  to  his  agent  from  whose  possession  the 
property  is  taken,  or,  if  neither  can  be  found,  by  leaving  them  at  the  usual 
place  of  abode  of  either,  with  some  person  of  suitable  age  and  discretion. 

G.  S.  ch.  66.  §  114  (184),  as  amended  1868,  ch.  76.  This  contains  gist  of  ^  114,  115,  116. 117 
of  G.  S.,  which  were  repealed  by  acts  1868,  ch.  76.  Before  this  amendment  §§  114  and  115  re- 
quired precipe  by  endorsement  on  affidavit  and  filed  with  clerk  who  issued  the  writ  to  sheriff. 
Below  *  is  gg  116,  117.     6  M.  412;  9  M.  314;  17  M.  475. 

Sec.  4972.  Qualification  of  sureties.—  The  qualification  of  sureties  is 
as  follows: 

First. —  Each  shall  be  a  resident  and  freeholder  of  the  state. 

Second.— Each  shall  be  worth  the  amount  specified  in  the  bond,  above  his 
debts  and  liabilities,  and  exclusive  of  his  property  exempt  from  execution;  but 
the  judge  or  oflBcer  taking  the  justification  may  allow  more  than  the  number 
of  sureties  required  to  justify  severally  in  amounts  less  than  the  penalty  of 
the  bond,  if  the  aggregate  amount  is  equivalent  thereto. 

G.  S.  ch.  66,  §  122  (189). 

Sec  4973.  When  property  is  concealed.—  If  the  property  or  any  part 
thereof  is  concealed  in  a  building  or  inclosure,  the  sheriff  shall  publicly  de- 
tiiand  its  delivery;  if  it  is  not  delivered,  he  shall  cause  the  building  or  inclos- 
ure to  be  broken  open,  and  take  the  property  into  his  possession,  and,  if  nec- 
essary, he  may  call  to  his  aid  the  power  of  his  county. 

*  Whenever,  by  the  return  of  the  officer,  or  by  the  affidavit  of  the  plaintiflF, 
his  agent  or  attorney,  it  shall  appear  that  any  of  the  property  described  in  the 
affidavit  for  the  claim  and  delivery  of  any  personal  property  required  by  said 
chapter  to  be  made  has  been  concealed  by  the  defendant,  or  cannot, after  dili- 
gent search,  be  found,  the  court,  or  a  judge  thereof,  shall  require  the  defendant, 
and  such  other  persons  as  to  the  said  court  or  judge  may  seem  proper,  to  at- 
tend and  be  examined  on  oath  touching  any  disposition  of  such  property,  to 
the  end  that  the  same  may  be  made  subject  to  seizure  by  the  officer  in  said 
action;  and  the  court  or  judge  may  enforce  said  order,  and  any  subsequent 
orders  in  said  matter,  as  in  the  case  of  contempt. 

G.  S.  ch.  66,  g  125  (142),  as  amended  1877,  ch.  26;    Approved  February  15th.    AmeDdmeDt 

below  *, 

Seo.  4974.  Keep  and  deliver  property — When  the  sheriff  has  taken 
property,  as  herein  provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it 
to  the  party  entitled  thereto,  upon  receiving  his  lawful  fees  for  taking,  and  his 
necessary  expenses  for  keeping  the  same. 

G.  a  ch.  66,  §  126  (143). 

Sec.  4975.  Make  due  return.—  He  shall  file  the  aflBdavit  and  endorse- 
ment with  his  return  thereon,  with  the  clerk  of  the  court  in  which  the  action 
is  pending,  wMthin  twenty  days  after  taking  the  property  mentioned  therein, 

G.  S.  ch,  66,  ^  127  (144),  as  amended  1868,  ch.  76,  g  2.  Amendment  struck  out  word  *'  writ" 
and  inserted  ' '  affidavit  and  endorsement.*' 

Forthcoming  Bond. 

Sec  4976.  By  defendant. —  Within  three  days  after  service  of  the  writ 
and  bond  as  aforesaid,  the  defendant  may,  if  he  does  not  except  to  the  sureties 
of  the  plaintiflf,  require  a  return  of  the  property,  upon  executing  to  the  plaint- 
iff a  bond,  in  the  same  amount  as  the  bond  of  the  plaintiff,  conditioned  that 
the  property  shall  be  delivered  to  the  pljjtintiflf,  if  delivery  is  adjudged,  and  for 
the  payment  to  him  of  such  sum  as  for  any  cause  may  be  recovered  -against 
the  defendant.  Such  bond  shall  be  executed  by  the  defendant,  or  by  some 
one  in  his  behalf,  with  two  or  more  sufficient  sureties.  If  a  return  of  the 
property  is  not  required,  or  the  sureties  of  the  plaintiflf  excepted  to,  within 
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three  days  after  the  taking  and  service  of  the  writ  and  bond  upon  the  defend- 
ant, then  the  property  shall  be  delivered  to  the  plaintiff,  except  as  provided 
in  section  '  one  hundred  and  twentj'-one. 
G.  a  ch.  66,  §  119  (136).     l  Sec.  4981,  post    4  M.  242 ;  86  M.  199. 

Justification  of  Suketies. 

Sec.  4977.  Exception  to  sureties.— The  defendant  may,  within  three 
daj's  after  the  service  of  a  copy  of  the  writ  and  bond,  give  notice  to  the  sher- 
iff that  he  excepts  to  the  sufficiency  of  the  sureties;  if  he  fails  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objections  to  them;  if  the  defendant  ex- 
cepts to  the  sureties,  he  cannot  reclaim  <ihe  property  as  provided  in  the  next 
section. 

0.  a  ch.  66,  §  118  (135). 

Sec.  4978.  Notice  of  justification.—  Notice  shall  be  given  of  the  justifi- 
cation of  sureties,  of  not  less  than  two  nor  more  than  six  da^'S,  which  notice 
shall  be  served  within  two  days  after  exception  taken  to  the  plaintiff's  sureties, 
or  after  the  execution  of  the  bond  b/  the  defendant,  as  the  case  may  be.  If 
any  surety  fails  to  justify  at  the  time  appointed,  another  may  be  offered  and 
substituted  within  such  time,  not  exceeding  three  days,  as  the  judge  or  officer 
shall  appoint;  but  there  shall  be  only  one  adjournment  for  such  purpose,  and, 
in  case  of  substitution,  a  new  bond  shall  be  executed  by  all  the  parties  to  be 
bound. 

G.  a  ch.  66,  §  120  (187). 

Sec.  4979.  Justification. —  For  the  purpose  of  justification,  each  surety 
shall  attend  before  a  judge,  court  commissioner,  or  a  justice  of  the  peace,  at 
the  time  and  place  specified,  and  may  be  examined  on  oath  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  officer  may  think  proper;  the  examina- 
tion shall  be  reduced  to  writing,  and  filed  in  the  cause. 

G.  a  ch.  66,  g  128  (140). 

Sec.  4980.  Approval  of  sureties — If  the  judge  or  officer  deems  the 
sureties  sufficient,  he  shall  indorse  his  approval  upon  the  bond,  which  shall  be 
dehvered  to  the  party  entitled  thereto,  and  the  sheriff  shall  thereupon  be  ex* 
onerated  from  liability. 

G.  a  ch.  66,  §  124  (141). 

Sec.  4981.  Delivery  of  property.—  Upon  due  justification  of  the  plaint- 
iff's sureties,  the  sheriff  shall  deliver  the  property  to  the  plaintiff,  except  as 
prescribed  in  section*  one  hundred  and  thirty-ei^ht;  and  upon  like  justifica- 
tion of  the  defendant's  sureties,  the  property  shall  be  delivered  to  the  defend- 
ant. When  sureties  fail  to  justify  as  aforesaid,  or  when  justification  is  waived 
as  herein  provided,  the  sheriff  shall  forthwith  deliver  the  property  to  the  party 
entitled  thereto.  The  sheriff  shall  retain  the  property  until  the  justification 
is  completed  or  waived,  and  he  shall  be  liable  tor  the  sufficiency  of  the  sure- 
ties until  such  justification  or  waiver  is  made,  or  there  is  a  failure  to  justify. 
Either  party  may,  in  writing,  waive  the  justification  of  sureties,  as  well  after 
as  before  notice. 

G.  8.  ch.  66,  g  121  (188).     i  This  refers  to  §  188  of  G.  S.  1866,  which  is  §  4995,  posU 
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TITLE  15. 

ATTACHMENT, 

Sec.  4982.  Authorized. —  In  an  action  for  the  recovery  of  money,  the 
plaintiff,  at  the  time  of  issuing  the  summons,  or  at  any  time'afterward*  may 
have  the  property  of  the  defendant  attached,  in  the  manner  hereinafter  pre- 
scribed, as  security  for  the  satisfaction  of  such  judgment  as  the  plaintiff  may 
recover. 

G.  a  ch.  66,  ^  128  (145).  5  M.  69;  7  M.  424;  12  M.  420;  18  M.  826^  82  M.  127;  29  M.  110;  27 
M.  275;  41  N.  W.  035;  40  M.  81. 

Seo.  4983.  Property  subject  to  attachment.— All  goods  and  chattels, 
real  and  personal,  all  property,  real,  personal  and  mixed,  including  all  rights 
and  shares  in  the  stock  of  any  corporation,  all  money,  bills,  notes,  book- 
accounts,  debts,  credits,  and  all  other  evidences  of  indebtedness,  belonging  to 
the  defendant,  are  subject  to  attachment* 

G.  S.  ch.  66,  §  133  (150). 

Sec  4984.  Aflldavit,  when  not  allowed — The  writ  of  attachment 
shall  be  allowed  whenever  the  plaintiff,  his  agent  or  attorney,  shall  make  affi- 
davit that  a  cause  of  action  exists  against  the  defendant,  specifying  the  amount 
of  the  claim  and  the  ground  thereof;  and  that  the  plaintiff's  debt  was  fraud- 
ulently contracted;  or  that  the  defendant  is  either  a  foreign  corporation,  or 
not  a  resident  of  this  state;  or  has  departed  therefrom,  as  deponent  verily  be- 
lieves, with  intent  to  defraud  or  delay  his  creditors,  or  to  avoid  the  service  of 
a  summons;  or  keeps  himself  concealed  therein  with  like  intent;  or  has  as- 
signed, secreted  or  disposed  of,  or  is  about  to  assign,  secrete  or  dispose  of  his 
property  with  intent  to  delay  or  defraud  his  creditors. 

Not  allowed. —  Provided^  that  the  writ  of  attachment  shall  not  be  allowed 
in  actions  for  libel,  slander,  seduction,  breach  of  promise  of  marriage,  false 
imprisonment  or  assault  and  battery. 

G.  S.  ch.  06,  g  130  (147),  as  amended  1867,  ch.  66.  Amendment  added  the  provisa  1  M.  82; 
3  M,  29;  9  M.  08;  11  M.  545;  13  Mi  422;  14  M.  125,  520;  20  M.  485;  28  M.  229;  86  M.  191;  41 
N.  W.  935 ;  46  >L  244 ;  40  M.  80,  428 ;  27  M.  295. 

Sec.  4985.  Bond. —  Before  issuing  the  writ,  the  judge  or  court  commis- 
sioner shall  require  a  bond  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
conditioned  that  if  the  defendant  recovers  judgment  *  or  if  the  writ  shall  be 
set  aside  or  vacated,*  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to 
the  defendant  and  all  damages  that  he  mky  sustain  by  reason  of  the  attach- 
ment, not  exceeding  the  penalty,  of  the  bond,  which  shall  be  at  least  two  hun- 
dred and  fifty  dollars. 

G.  S.  ch.  66.  ^  131  (148),  as  amended  1885,  ch.  125.  Approved  March  9th.  Amendment  be- 
tween *  *     12  M,  420 :  25  M.  120 ;  89  N.  W.  69 ;  41  M.  240 ;  27  U.  295. 

Sec.  4986.  Jurisdiction  to  grant. —  A  writ  of  attachment  shall  be  ob- 
tained from  a  judge  of  the  court  in  Avhich  the  action  is  brought,  or  a  court 

commissioner  of  the  county.  ^ 

G.  S.  ch.  66,  §  129  (146).    6  M.  188;  7  M.  506;  8  M.  477;  11  M.  408;  20  M.  196;  27  M.  295;  29 

M.  110;   32  M.  127. 

Sec.  4987.  The  writ. —  The  writ  shall  be  directed  to  the  sheriff  of  any 
county  in  which  the  property  of  such  defendant  may  be,  and  require  him  to 
attach  and  safely  keep  all  the  property  of  such  defendant  within  his  county, 
and  not  exempt  from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses,  the  amount  of  which 
demand  shall  be  stated  in  conformity  with  the  complaint.  Several  w^rits  may 
be  issued  at  the  same  time  to  the  sheriffs  of  different  counties. 


a  a  ch.  66,  §  132  (149).    20  M.  196 ;  27  M.  275. 
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Execution  of  Writ. 

Sjso.  4988.  Manner  of. —  The  sheriff  to  whom  the  writ  is  directed  and 
delivered  shall  execute  the  same  without  delay,  as  follows: 

First.  Real  estate  shall  be  attached  by  the  officer  leaving  a  certified  copy 
of  the  writ,  and  of  his  return  of  such  attachment  thereon,  at  the  office  of  the 
register  of  deeds  of  the  county  in  which  such  real  estate  is  situated,  or,  if  there 
is  no  register  of  deeds,  with  the  clerk  of  the  district  court  of  the  county,  and 
Bervino;  a  copy  of  the  same  upon  the  defendant  in  the  action,  if  he  can  be 
found  m  his  county,  without  any  other  act  or  ceremony; 

Second.  Personal  property  capable  of  manual  delivery  to  the  sheriff  shall 
be  attached  by  taking  it  into  his  custody; 

Third.  When  an  attachment  is  made  of  articles  of  personal  estate,  which, 
by  reason  of  their  bulk,  or  other  cause,  cannot  be  immediately  removed,  a 
certified  copy  of  the  writ  and  of  the  return  of  the  attachment  may,  at  any  time 
within  three  (3)  days  thereafter,  be  deposited  in  the  office  of  the  town  clerk 
of  the  town,*  or  clerk  or  recorder  of  the  village*  or  city  in  which  the  attach- 
ment is  made,  and  such  attachment  shall  be  as  valid  and  effectual  as  if  the 
articles  had  been  retained  in  the  possession  and  custody  of  the  officer; 

Fourth.  The  clerk  shall  receive  and  file  all  such  copies,  noting  thereon  the 
time  when  received,  and  keep  them  safely  in  his  office,  and  also  enter  a  note 
thereof,  in  the  order  in  which  they  are  received,  in  books  kept  for  noting 
mortgages  of  personal  property;  which  entry  shall  contain  the  names  of  the 
parties  to  the  action,  and  the  date  of  the  entry.  The  clerk's  fee  for  this  serv- 
ice shall  be  twenty-five  cents,  to  be  paid  by  the  officer,  and  included  in  his 
charge  for  the  service  of  the  writ; 

Fifth.  Other  personal  property  shall  be  attached  by  leaving  a  certified  copy 
of  the  writ,  and  a  notice  specifying  the  property  attached,  with  a  person  hold- 
ing the  same;  or  if  a  debt,  with  the  debtor;  or  if  stock  or  interest  in  stock  of 
a  corporation,  with  the  president  or  other  head  of  the  same,  or  the  secretary, 
cashier,  or  managing  agent  thereof; 

Sixth.  The  sheriff  shall  serve  a  copy  of  the  writ  of  attachment,  and  inven- 
tory served  by  him,  upon  the  defendanii,  if  he  can  be  found  within  the  county; 
and  if  he  is  a  resident  thereof,  but  cannot  be  found  therein,  the  said  sheriff 
shall  leave  such  copy  at  the  last  usual  place  of  abode  of  the  said  defendant; 

Seventh.  He  shall  make  a  full  inventory  of  the  property  attached,  and  re- 
torn  the  same  with  the  writ  of  attachment. 

G.  8.  cb.  66,  §  184  (151),  as  amended  1881,  ch.  68.  Approved  February  18th.  Amendment 
bnween  •  •  in  third  Bubdivision.  1  M.  427;  2  M.  264;  5  M.  888,  897;  8  M.  277,  406;  27  M.  584; 
to  M.  196. 

Sec.  4989.    Same—  Of  stocks  or  debts Whenever  the  sheriff,  with  a 

writ  of  attachment  or  an  execution  against  the  defendant,  applies  to  any  per- 
son mentioned  in  the  fifth  subdivision  of  section^one  hundred  and  thirty-four, 
for  the  purpose  of  attaching  or  levying  upon  the  property  mentioned  therein, 
SQch  person  shall  furnish  him  with  a  certificate  designating  the  number  of 
rights  or  shares  of  the  defendant  in  the  stock  of  the  corporation,  with  any 
dividend  or  incumbrance  thereon,  on  the  amount  and  description  of  the  prop- 
erty, held  by  such  corporation  or  person  for  the  defendant,  or  the  debt  owing 
to  the  defendant;  if  such  person  refuses  to  do  so,  he  may  be  required  by  the 
court  or  judge  to  attend  before  him  and  be  examined  on  oath  concerning  the 
i»ame;  and  disobedience  to  the  order  may  be  punished  as  a  contempt. 

a  S.  ch.  66,  §  185  (162).  i  §  4988. 

Sec.  4990.  Perishable  property  —  Debts,  etc.—  If  any  of  the  property 
attached  is  perishable,  the  sheriff  shall  sell  the  same,  in  the  manner  in  which 
property  is  sold  on  execution.  He  may  also  take  such  legal  proceedings, 
either  in  his  own  name,  or  in  the  name  of  the  defendant,  as  are  necessary  to 
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collect  all  debts,  credits  and  efifects  of  said  defendant,  and  discontinue  the 
same  at  such  times,  or  on  such  terms,  as  the  court  or  judge  may  direct. 
G.  S.  cli.  66,  §  13G  (153).    4  M.  407. 

Sec.  4991.  Return  of  sheriff. —  When  the  writ  of  attachment  is  fully 
executed  or  discharged,  the  sheritf  shall  return  the  same,  with  his  proceedings 
thereon,  to  the  court  in  which  the  action  was  brought. 

G.  S.  ch.  06,  g  US  (159).    27  M.  275 ;  44  M.60e. 

Motion   to  Vacate. 

Sec  4992.     When  and  how.—  The  defendant  may,  at  any  time  befor 
the  time  for  answering  expires,  or  at  any  time  thereafter  when  he  has  a 
swered,  and  before  trial,  apply  to  the  court,  on  notice,  to  vacate  the  writ  ^. 
attachment.     If  the  motion  is  made  upon  aflSdavits  on  the  part  of  the  defend- 
ant, but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  in  addi- 
tion to  those  on  which  the  writ  of  attachment  was  allowed. 

G.  S.  ch.  G6  S  141  (158),  as  amended  1867,  ch.  66.  §  8.    This  is  §§  140  and  141,  G.  S.  186e. 

38JVL  353;  46  M,  197. 

FOETHOOMINO   BoND. 

Sec  4993.  By  defendant, —  A  defendant  whose  property  has  been  at- 
tached, may,  at  any  time  before  trial,  execute  to  the  plaintiflf  a  bond,  in  double 
the  amount  claimed  in  the  complaint,  or,  if  the  value  of  the  property  attached 
be  less  than  the  amount  claimed,  then  in  double  the  value  of  the  property, 
with  two  or  more  sureties,  to  be  approved  by  the  officer  allowing  the  writ  of 
attachment,  or  by  the  court  commissioner  of  the  county  in  which  the  defend- 
ant resides,  conditioned  that  if  the  plaintiff  recover  judgment  in  the  action, 
he  will  pay  such  judgment,  or  an  amount  thereof  equal  to  the  value  of  the 
property  attached ;  and  the  oilicer  approving  such  bond  shall  make  an  order 
discharging  such  attachment. 

a.  S.  ch.  66,  4<  140  (157),  as  amended  1867,  ch.  66;  1868,  ch.  69.  This  section  is  new  matter. 
Sections  140  and  141  were  consolidated  by  acts  1867,  ch.  66,  in  preceding  section.  5  M.  69:  7  M. 
845;  12  M.  430;  18  M.  541 ;  20  M.  374;  2S^L2^9;  81  M.  450 ;  39  N.  W.  69 ;  46  M.  197;  30  M.  367: 

39  M.  171. 

Property  Claimed  by  Third  Persons. 

Sec.  4004.  Aflldavit  —  Indemnity — If  any  property  levied  upon  or 
taken  by  a  sheriff,  by  virtue  of  a  writ  of  execution,  attachment,  or  other  pro- 
cesses claimed  by  any  other  person  than  the  defendant  or  his  agent,  and  such 
person,  *  his  ajTrent  or  attorney,  makes  affidavit  of  his  title  thereto,  or  right  to 
the  possession  thereof,  stating  the  value  thereof,  and  the  ground  of  such  title 
or  right,  the  slieriflp  may  release  such  levy  or  taking,  unless  the  plaintiflF,  on 
demand,  indemnify  the  sheriff  against  such  claim,  by  bond  executed  by  two 
sullicicnt  sureties,  accompanied  by  their  affidavit  that  they  are  each  worth 
double  the  value  of  the  property  iis  specified  in  the  affidavit  of  the  claimant 
of  such  property,  and  are  freeholders  and  residents  of  the  county;  and  no 
claim  to  such  property  by  any  other  person  than  the  defendant  or'^his  agent 
shall  be  valid  against  the  sheriff,  unless  so  made;  and  notwithstanding  such 
claim,  when  so  made,  he  may  retain  such  property  under  levy  a  reasonable 
time  to  demand  such  indemnity. 

G.  S.  ch.  60,  g  137  (154),  as  n mended  1877.  ch.  27.  Amendment  inserted  "his  agent  or  at- 
torney "  at  *  13  ^L  174  :  1 4  M.  163, 228 ;  1 8  M.  808 ;  30  M.  823,  333 :  28  M.  1 ,  391,  528 ;  26  M.  122 ; 
2tJ  M,*  174 ;  25  M.  437 ;  35  M.  250 ;  36  M.  183 ;  38  »L  425 ;  29  M.  371 ;  43  M.  387 ;  47  M.  71. 

Sec.  4995.  Obligors  to  be  impleaded — If,  in  such  case,  the  person 
claiming  the  ownership  of  such  property  commences  an  action  against  the 
sheriff  for  the  taking  thereof,  the  obligors  in  the  bond  provided  for  in  the  pre- 
ceding section,  and  the  phiintiff  in  such  execution,  attachment,  or  other  pro- 
cess, shall,  on  motion  ot  such  sheriff,  be  impleaded  with  him  in  such  action. 
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When,  in  such  case,  a  judgment  is  rendered  against  the  sheriflf  and  his  code- 
fendants,  an  execution  shall  be  immediately  issued  thereon,  and  the  property 
of  such  codefendants  shall  be  first  exhausted  before  that  of  the  sheriff  is  sold 
10  satisfy  such  execution* 

G.  a  ch.  66,  §  138  (155).     80  M.  333 ;  43  M.  338. 

Sec.  4996.  Judgment. —  If  judgment  is  recovered  by  the  plaintiff  in  such 
action,  the  sheriff  shall  satisfy  the  same  out  of  the  property  attached  by  him, 
if  it  is  sufficient  for  that  purpose. 

First.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable 
property  sold  by  him,  or  of  all  debts  or  credits  collected  by  him,  or  so  much 
as  shall  be  necessary  to  satisfy  the  judgment.  i 

Second.  If  any  balance  .remains  due,  and  an  execution  has  been  issued 
on  the  judgment,  he  shall  sell,  under  the  execution,  so  much  of  the  attached 
property,  real  or  personal,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remains  in  his  bands;  and  in  case  of  the  sale  of 
any  rights  or  shares  in  the  stock  of  a  corporation,  the  sheriff  shall  execute 
to  the  purchaser  a  certificate  of  the  sale,  and  the  purchaser  shall  thereupon 
have  all  the  rights  and  privileges  in  respect  thereto  which  were  had  by  the 
defendant. 

Third.  If  any  of  the  attached  property  belonging  to  the  defendant  has 
passed  Cut  of  the  hands  of  the  sheriff,  without  having  been  sold  or  converted 
into  money,  the  sheriff  shall  repossess  himself  of  the  same,  and  for  that  pur- 
pose shallhave  all  the  authority  which  he  had  to  seize  the  same  under  the  at- 
tachment; and  any  person  who  shall  wilfully  conceal  or  withhold  such  prop- 
erty from  the  sheriff,  shall  be  liable  to  double  damages,  at  the  suit  of  the  party 
injured. 

G.  &  cb.  66,  §  139  (156).    6  M.  273 ;  10  M.  838. 

\ 
Lien  op  Attachment.  , 

Sec.  4997.  When —  Release  of. —  Whenever  any  real  estate  has  been  at- 
tached by  virtue  of  any  writ  of  attachment,*  such  real  estate  shall  be  bound, 
and  the  attachment  shall  be  a  lien  thereon,  from  the  time  that  a  certified 
copy  of  the  attachment,  with  the  description  of  the -real  'estate,  has  been  de- 
livered for  record  in  the  oflBce  of  the  register  of  deeds  in  the  county  where 
the  same  is  situated,  and  not  otherwise.  Each  register  of  deeds  shall  note 
the  day,  hour  and  minute  when  he  receives  such  certified  copy,  and  shall  re- 
cord and  index  the  same  in  the  books  kept  for  the  recording  and  indexing  of 
mortgages.* 

Release  of. —  Such  real  estate  may  be  discharged  and  released  of  record 
from  such  attachment,  in  the  following  manner,  to  wijb: 

First.  By  filing  for  record,  in  the  office  of  the  register  of  deeds  of  the 
county  wherein  such  real  estate  is  situated,  a  certified  copy  of  the  order  dis- 
charging or  vacating  said  attachment. 

Second.  By  filing  for  record,  with  such  register  of  deeds,  satisfaction  of 
jodgment  rendered  in  such  action. 

Third.  By  judgment  being  rendered  in  the  action  in  favor  of  the  defend- 
ant against  whom  the  attachment  is  issued,  upon  filing  for  record,  in  the  otfice 
of  said  register  of  deeds,  a  transcript  of  such  judgment. 

Fourth.  By  filing  for  record,  in  the  office  of  such  register  of  deeds,  a  satis- 
faction and  discharge  of  such  attachment,  executed  by  the  plaintiff  in  said 
action,  or  by  the  attorney  of  record  of  said  plaintiff,  in  the  same  manner  as 
is  required  by  law  for  the  execution  of  conveyances  of  real  estate. 

Fifth.  Whenever  any  attachment  has  been  or  shall  be  levied  and  more 
than  three  years  have  or  shall  have  elapsed  without  judgment  being  entered 
in  the  action,  any  person  having  any  interest  in  the  attached  property,  al- 
though not  a  party  to  the  original  action,  may  move  for  the  release  of  any 
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such  property  from  the  lien  of  such  attachment,  and  if  it  shall  appear  to  the 
satisfaction  of  the  court  tbat  no  proceedint^s  have  been  had  in  said  action  for 
a  period  of  three  (3)  years,  or  from  other  evidence  that  said  action  has  beea 
abandoned,  said  attachment  shall  be  vacated  and  the  lien  thereof  released. 

G.  S.  ch.  66,  g  143  (160),  as  amended  1868.  ch.  68,  ^  1 ;  1883,  ch.  102  (February  27);  1885,  cb. 
110  (March  9).  Acts  1868  inserted  matter  between  *  *.  Acts  1883  inserted  **  or  by  the  attorney 
of  record  of  said  plaintiff"  in  fourth  subdivision.     Acts  1835  added  fifth  subdivision.  44  M.  505. 

Sec.  4998.  Release  by  plaintiff.— The  plaintiff  in  such  action  may,  at 
any  time  before  the  final  discharge  of  such  attachment,  release  and  discharge 
from  such  attachment  any  part  or  portion  of  such  real  estate  incumbered  by 
said  attachment,  by  executing,  in  the  same  manner  as  conveyances  of  real 
estate  are  required  by  law  to  be  executed,  a  release  and  discharge  of  such 
parts  or  portions  of  said  real  estate  so  designated  to  be  discharged  and  re- 
leased, and  particularly  describing  the  same,  and  filing  such  release  in  the 
office  of  the  register  of  deeds  of  the  county  wherein  the  lands  are  situated; 
and  such  release  or  discharge  shall  in  nowise  affect  the  lien  and  incumbrance 
of  said  writ  of  attachment  upon  the  remainder  of  the  real  estate  or  property 
covered  by  said  attachment,  and  not  included  in  such  release. 

G.  S.  ch.  66,  §  144  (IGl). 

Sec.  4999.  Release  of  personalty. —  Any  attachment  of  personal  prop- 
erty, under  subdivision  three  of  section  ^  one  hundred  and  thirty-four,  may  be 
discharged  or  released  of  record,  by  filing,  in  the  proper  office,  an  order,  re- 
lease, transcript  or  satisfaction  piece,  as  provided  in  section  one  hundred  and 
forty-three  aforesaid. 

G.  S.  ch.  66,  §  146  (163).    i  Sec.  4983,  ante. 

Sec.  5000.  Releases  to  be  recorded.—  The  register  of  deeds  shall  enter 
such  discharge,  release  or  satisfaction,  in  the  same  manner  and  in  the  same 
book  provided  for  the  filing  and  entry  of  writs  of  attachments,  except  that 
the  names  of  the  plaintiffs  shall  be  alphabetically  arranged  in  said  index;  and 
he  shall  receive  the  same  fees  as  are  allowed  him  for  the  filing  and  entry  of 
attachments  in  his  office. 

G.  S.  ch,  66,  §  145  (162). 


TITLE  16. 

GARNISHMENT. 

Pkopeety  Subject  to  GAENiSHMKin. 

Sec.  5001.    Before  due. —  Any  money  or  other  thing  due  or  belonging  to 
the  defendant  may  be  attached  by  this  process,  before  it  has  become  payable, 
provided  it  is  due  or  owing  absolutely,  and  without  depending  on  any  contin-^ 
gency,  as  aforesaid;  but  the  garnishee  shall  not  be  compelled  to  pay  or  de- 
liver the  same  before  the  time  appointed  therefor  by  the  contract. 

G.  a  ch.  66,  §  154  (171).     1  M.  54;  12  M.  279. 

Seo.  5002.  In  hands  of  corporations. —  Corporations  may  be  summoned 
as  garnishees,  and  may  appear  by  their  cashier,  treasurer,  secretary,  or  such 
officer  as  they  may  appoint,  and  the  disclosure  of  such  person  or  officer  shall 
be  considered  the  disclosure  of  the  corporation,  provided,  that  if  it  appears  to 
the  court  that  some  other  member  or  officer  of  the  corporation  is  belter  ac- 
quainted with  the  subject-matter  than  the  one  making  disclosure,  the  court 
may  cite  in  such  person  .to  make  answer  in  the  premises;  and  in  case  such 
person  neglects  or  refuses  to  attend,  judgment  may  be  entered  as  hereinafter 
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provided  upon  default;  and  service  of  the  summons  upon  the  agent  of  any 
corporation  not  located  in  this  state^  but  doing  business  therein  through  such 
agent,  shall  be  a  valid  service  upon  said  corporation* 

6.  a  cb.  66,  S  152  (169).    4  M.  184. 

Skc.  5003.  In  hands  of  executor  or  administrator.—  Any  debt  or  leg- 
acy due  from  an  executor  or  administrator,  and  any  other  property,  money  or 
effects  in  the  hands  of  an  executor  or  administrator,  may  be  attached  by  this 
process. 

G.  S.  ch,  66,  §  151  (168). 

Sbc.  6004.  Effects. —  Bills  of  exchange  and  promissory  notes,  whether 
under  or  over  due,  drafts,  bonds,  certificates  of  deposit,  bank-notes,  money, 
contracts  for  the  payment  of  money,  and  other  written  evidence  of  indebted- 
ness, in  the  hands  of  the  garnishee  at  the  time  of  the  service  of  the  summons, 
shall  be  deemed  ^  eflfects  "  under  the  provisions  of  this  section. 

G.  a  ch.  66,  §  155  (172).    21  M.  42;  32  M.  67 ;  30  M.  193. 

SEa  5005.  Same  —  Other  than  debt  payable  in  money — ^When  any 
person  is  charged  as  garnishee  by  reason  of  any  property  or  effects,  other  than 
aa  indebtedness  payable  in  money,  which  he  holds,  or  is  bound  to  deliver  to 
the  defendant,  such  garnishee  shall  deliver  the  same,  or  so  much  thereof  as 
may  be  necessary,  to  the  oflScer  holding  the  execution,  and  the  said  property 
shall  be  sold  bv  the  oflScer,  and  the  proceeds  accounted  for,  in  the  same  man- 
ner as  if  it  had  been  taken  on  execution  against  the  defendant:  provided^  the 
garnishee  shall  not  be  compelled  to  deliver  any  specific  articles  at  an^'  other 
time  or  place  than  as  stipulated  in  the  contract  between  him  and  the  de- 
fendant. 

G.  S.  ch.  66,  §  164  (181). 

Sec  5006.  Same  —  Action  of  court. —  Upon  application  and  notice  to 
the  parties,  the  court  may  determine  the  value  of  any  property  or  effects  so 
in  the  hands  of  the  garnishee  for  delivery,  and  may  make  any  order  relative 
to  the  keeping,  delivery  and  sale  of  the  same,  that  is  necessary  to  protect  the 
rights  of  those  interested,  and  may  make  any  order  touching  the  property 
attached,  that  is  necessary  for  the  protection  of  all  parties  interested,  upon  the 
application  of  any  party  in  interest;  and  may  require,  at  any  time  after  the 
service  of  such  garnishee  summons,  the  property,  money  or  effects  so  at- 
tached to  be  brought  into  court,  or  delivered  to  a  receiver  appointed  by  the 
court. 

G.  a  ch.  66.  §  165  (182).     25  M.  5ia 

Sec.  5007.  Property  mortgaged. —  Nothing  herein  shall  prevent  the  gar- 
nishee from  selling  such  propert}'  or  effects  so  in  his  hands,  for  the  payment 
of  the  demand  for  which  they  are  mortgaged,  pledged,  or  otherwise  liable,  at 
any  time  before  payment  or  tender  of  the  amount  due  to  him:  provided^  such 
sale  is  authorized  by  the  terms  of  the  contract  between  said  garnishee  and  the 
defendant. 

0.  a  ch.  66,  §  168  (185). 

Skc.  5008.  Property  destroyed, —  If  any  such  property  or  effects  are 
destroyed,  without  any  negligence  or  default  of  the  garnishee,  after  judgment 
and  before  demand  by  the  oliicer  holding  the  execution,  such  garnishee  shall 
be  discharged  from  all  liability  to  the  plaintiff  for  the  non-delivery  of  suph 
property  or  effects. 

0.  a  cb.  66,  §  169  (186). 

Sec.  5009.  When  garnishment  not  allowed.—  No  person  or  corpora- 
tion shall  be  adjudged  a  garnishee  in  either  of  the  following  cases,  viz:  — 

First* — By  reason  of  any  money  or  any  other  thing  due  to  the  defendant, 
unless,  at  the  time  of  the  service  of  the  summons,  the  same  is  due  absolutely, 
and  without  depending  on  any  contingency;  . 
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Second. —  By  reason  of  any  debt  due  from  said  garnishee  on  a  judgment,  so 
long  as  he  is  liable  to  an  execution  thereon; 

Third. —  By  reason  of  any  liability  incurred,  as  maker  or  otherwise,  upon 
any  draft,  bill  of  exchange  or  promissory  note. 

G.  S.  ch.  66.  S  153  (170).  Acts  1887,  ch.  17),  exempted  wapres  earned  by  manual  labor,  but 
this  was  repealed  by  1889,  ch.  201.     12  M.  279;  23  M.  545;  82  M.  07. 

Issuance  op  Writ. 

Skc.  5010.  When  and  how  issued. —  In  any  action  in  a  court  of  record 
or  justice's  court,  ^  for  the  recovery  of  mone}%  if  the  plaintiff,  his  a^ent  or 
attorney,  at  the  time  of  filing  the  complaint  or  issuing  the  summons  therein, 
or  at  any  time  during  the  pendency  of  the  action,  or  after  judgment  therein 
M<i:iinst  the  defendant,  makes  and  iiles,  with  the  clerk  of  the  court,  or,  if  the 
action  is  in  a  justice's  court,  with  the  justice,  an  affidavit  stating  that  he  be- 
lieves that  any  person  (naming  him)  has  property,  money  or  effects  in  his 
hands,  or  under  his  control,  belonging  to  the  defendant  in  such  action,  or  that 
such  person  is  indebted  to  the  defendant,  and  that  the  value  of  such  property 
or  effects,  or  the  amount  of  such  money  or  indebtedness,  if  the  action  is  in  the 
district  court,  exceeds  the  sum  of  twenty-five  dollars,  or,  if  the  action  is  in  a 
justice's  court,  ten  dollars,  a  summons  may  be  issued  against  such  person,  as 
hereinafter  provided;  in  which  summons  and  all  subsequent  proceedings  the 
plaintiff  in  the  action  shall  be  known  and  designated  as  plaintiff,  the  defend- 
ant as  defendant,  and  the  person  against  whom  the  summons  is  issued  as 
garnishee.  • 

G.  S.  ch,  60,  S  147  (164),  as  amended  1867,  ch.  65.  Amendment  struck  out  "  founded  upon 
conirat't  express  or  implied"  at  *  and  inserted  **for  the  recovery  of  money."  8  M.  8d0;  5  M. 
a47;  9M.  55;  ;^0  M.  192. 

Sec.  5011.  Injustice's  court. —  If  the  action  is  in  a  justice's  court,  the 
summons  shall  be  issued  by  the  justice,  and  shall  require  the  garnishee  to  ap- 
pear before  him,  at  a  time  and  place  mentioned  in  such  summons,  not  less  than 
six  nor  more  than  twelve  days  from  the  date  thereof,  and  answer  under  oath 
such  questions  as  may  be  put  to  him  touching  his  indebtedness  to  the  defend- 
ant, and  any  property,  money  or  effects  of  the  defendant  in  his  possession  or 
under  his  control;  which  summons  shall  be  served  and  returned  in  the  same 
manner  as  a  summons  issued  against  a  defendant  in  other  causes  in  such  court, 
except  that  no  other  than  personal  service  shall  be  sufficient.  A  copy  of  such 
summons,  together  with  a  notice  to  the  defendant  stating  the  time,  place  and 
manner  of  service  upon  the  garnishee,  and  signed  by  the  justice  of  the  peace 
or  officer  who  served  the  same,  and  requiring  such  defendant  to  appear  and 
take  part  in  the  examination,  shall  be  served  upon  the  defendant  at  least 
three  days  before  the  time  specified  in  the  summons  for  the  appearance  of  the 
garnishee. 

G.  S.  ch.  66,  §148(165). 

Skc.  5012.  In  district  court. —  In  actions  in  a  district  court,  such  sum- 
mons may  be  issued  by  the  plaintiff  or  his  attorney  in  the  action,  and  shall  be 
served  and  returned  in  the  same  manner  as  a  summons  issued  against  a  de- 
fendant in  other  cases  in  said  court,  except  that  the  service  shall  in  all  cases 
be  personal.  It  shall  require  the  garnishee  to  appear  before  the  court  in  which 
the  action  is  pending,  or  the  judge  or  the  clerk  thereof,  or  the  court  commis- 
sioner in  the  county  in  which  the  action  is  pending,  at  a  time  and  place  men- 
tioned therein,  not  less  than  twenty  days  from  the  service  thereof,  and  answer 
touching  his  indebtedness  to  the  defendant,and  any  property,  money  or  effects 
of  the  defendant  in  his  possession  or  under  his  control.  A  copy  of  the  sum- 
mons, together  with  a  notice  to  the  defendant  stating  the  time,  place  and 
manner  of  service  thereof  upon  the  garnishee,  and  signed  by  the  plaintiff  or 
his  attorney,  or  the  person  or  officer  who  served  the  summons  upon  the  gar- 
nishee, and  requiring  such  defendant  to  appear  and  take  part  in  such  exam- 
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ination,  shall  be  served  upon  the  defendant  at  least  ten  days  before  the  time 
specitied  in  the  same  for  the  appearance  of  the  garnishee.  *  Such  notice  and 
copy  of  the  summons  may  be  served  in  the  manner  provided  by  law  for  the 
service  of  a  summons  in  ordinary  cases.*  The  garnishee  shall  be  entitled  in 
ail  cases,  whether  the  action  is  in  a  district  court  or  before  a  justice  of  the 
peace,  to  the  same  fees  as  if  he  were  subpoenaed  as  a  witness  in  such  action, 
and  may  be  compelled  to  testify  and  disclose  respecting  any  matters  contained 
in  the  affidavit,  in  the  same  manner  as  if  he  were  a  witness  duly  subpoenaed 
for  that  purpose,  f  But  no  person  shall  be  obliged  to  appear  as  garnishee, 
unless  his  fees  for  one  day's  attendance,  and  mileage  according  to  law,  is  paid 
or  tendered  in  advance. 

G.  S.  ch.  66,  §  149  (166),  as  amended  1868,  ch.  81 ;  1871,  ch.  66.  §  1  (March  6).  Acts  1871  in- 
eerted  matter  between  ♦  ♦  and  added  below  f.    30  M.  193. 

SEa  5013.  Eflfect  of  service  of  summons — The  service  of  the  sum- 
mons upon  the  garnishee  shall  attach  and  bind  all  the  property,  money  or 
effects  in  his  hands,  or  under  his  control,  belonging  to  the  defendant,  and  any 
and  all  indebtedness  owing  by  him  to  the  defendant,  at  the  date  of  such  serv- 
ice, to  respond  to  linal  judgment  in  the  action. 

O.  a  ch.  66,  §  160  (167).    2  M.  310;  30  M.  193. 

Forthcoming  Bond. 

Sec.  5014.  By  defendant. —  A  defendant,  when  property,  money  or  effects 
has  been  garnished,  may,  at  any  time,t  execute  to  the  plaintiff  a  bond,  in 
double  the  amount  claimed  in  the  complaint,  with  two  or  more  sureties,  who 
shall  justify  and  be  approved  by  the  judge  of  the  district  court  or  court  com- 
missioner of  the  county  in  which  garnishee  proceedings  were  instituted,  and 
if  in  justice  court  by  such  justice,  and  if  in  municipal  court  by  a  judge  of  said 
court,  conditioned  that  if  the  plaintiff  recover  judgment  in  the  action,  he  will 
pay  such  judgment,  or  an  amount  thereon  equal  to  the  value  of  the  money, 
property  or  effects'  so  garnished.  And  the  officer  approving  such  bond  shall 
make  an  order  discharging  such  garnishment,  and  releasing  such  money,  prop- 
erty or  effects  therefrom,  upon  tiling  such  bond  with  the  court  in  which  the 
garnishee  proceedings  were  instituted,  and  serving  upon  the  garnishee  a  copy 
of  the  order  discharging  such  proceedings.  The  defendant  shall  have  the 
same  power  to  receive  or  collect  the  money,  propertv  and  effects  so  garnished, 
in  the  sam6  manner  as  if  such  garnishee  proceedings  had  never  been  instituted.* 
All  of  the  provisions  of  this  title  shall  apply  to  all  actions  in  which  the  defend- 
ant has  or  shall  recover  a  judgment  against  the  plaintiff,  and  all  actions  in 
which  a  counter-claim  is  interposed  in  the  answer  of  the  defendant,  which 
counter-claim  exceeds  in  amount  the  amount  admitted  to  be  due  in  said  an- 
swer, and  in  all  such  cases  the  defendant  may  institute  proceedings  under  this 
title,  and  conduct  them  to  a  determination  with  like  force  and  effect  and  in 
like  manner  as  if  he  was  a  plaintiff,  and  in  such  cas^s  the  word  "  plaintiff," 
wherever  it  is  used  in  this  title,  shall  be  considered  to  mean  "  defendant,"  and 
the  word  "complaint,"  shall  be  considered  to  mean  "answer." 

1871,  cfa.  67:  "  An  act  to  araend  the  statute  relating  to  garnishment  by  authorizing  the  re- 
lease of  the  property  garnished,  upon  filing  security,"  approved  March  6,  1871,  as  amended 
1881,  ch.  55  (February  25);  1889,  ch.  203  (March  23).  Below  ♦  is  acts  1881.  Acts  1889  struck 
out  at  t  the  words  **  before  the  trial  of  the  action  in  which  he  is  defendant."  and  inserted  the 
provision  of  municipal  and  justice  court  taking  and  approving  the  bond.  88  M.  542;  88  N.  W. 
701. 

Answer  of  Garnishee  —  Peocedurb. 

Ssa  5015.  WHO  may  take. —  Court  commissioners,  clerks  of  the  district 
court,  or  any  referee  appointed  by  tiie  court  for  that  purpose,  are  hereby  au- 
thorized and  required  to  take  the  disclosure  of  any  garnishee  in  writing, 
together  with  any  other  testimony  offered  by  the  parties  to  the  action,  and 
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report  the  same  to  the  court;  all  testimony  offered  by  the  parties  to  be  taken 
subject  to  any  objection  seasonably  interposed  thereto. 

G.  S.  ch.  66,  g  162  (179).  as  amended  1871,  ch.  66  (March  6).    Amendment  inserted  "clerks  of 

the  district  court."     21  M.  42. 

Sec.  5016.  Disclosure  before  return-day. —  Whenever  any  person  is 
summoned  as  a  garnishee  in  the  district  court,  he  may,  at  any  time  before  the 
return-day  of  the  summons,  appear  before  the  officer  named  therein,  or  any 
justice  ot  the  peace  competent  to  try  causes  between  the  parties,  and,  with  the 
consent  of  the  plaintiff,  to  be  certified  by  said  officer  or  justice,  make  his  dis- 
closure upon  oath,  with  the  like  effect  "as  if  made  on  the  day  named  in  the 
summons;  in  case  such  disclosure  is  taken  by  a  justice,  he  shall  receive  the 
same  fees  as  are  allowed  by  section^one  hundred  and  sixty-three  aforesaid. 

a  S.  ch.  66,  §171(188).  li^  50151. 

Sec  5017.  Same. —  If  the  plaintiff  will  not  consent  to  such  examination 
and  disclosure,  the  garnishee,  in  case  he  is  compelled  to  be  absent  from  the 
county  until  after. the  return-day  of  the  summons,  maj'^  make  affidavit  to  that 
effect,  which,  with  a  notice  of  time,  place,  and  the  officer  or  justice,  he  shall 
serve  upon  the  plaintiff  or  his  attorney,  at  least  twenty-four  hours  previous  to 
the  time  specified  in  it  for  the  disclosure;  and  upon  due  proof  of  such  service, 
his  disclosure  shall  be  taken  as  provided  in  the  preceding  section,  and  with 
like  effect. 

G.  S.  ch.  66,  g  172  (189), 

Sec.  5018.  Examination  of  garnishee. —  Af^r  the  appearance  of  the 
garnishee  before  the  court  or  officer  named  in  the  summons,  on  the  day  speci- 
fied therein,  or  on  the  day  to  which  an  adjournment  may  be  had,  the  said 
garnishee  shall  be  examined  on  oath  touching  the  matters  alleged  in  the  affi- 
davit, and  the  examining  officer  shall  take  full  minutes  of  such  examination, 
and  file  the  same  with  the  other  papers  in  the  cause:  provided^  that,  unless  the 
defendant  in  the  action  appears  at  the  time  and  place  specified  in  the  sum- 
mons for  the  appearance  of  the  garnishee,  such  officer  or  court  shall  not  pro- 
ceed to  the  examination  of  such  garnishee,  or  to  the  taking  of  any  evidence 
whatever  therein,  until  the  plaintiff  produces  and  files  an  affidavit,  or  retura 
of  an  officer,  showing  the  service  of  the  summons  and  notice  upon  the  defend- 
ant as  prescribed  in  sections*  one  hundred  and  forty-eight  and  one  hundred 
and  forty-nine  aforesaid;  but  in  case  the  plaintiff  is  unable  so  to  notify  such 
defendant,  the  said  court  or  officer  may  postpone  the  examination  for  such 
reasonable  time  as  may  be  necessary  to  enable  the  plaintiff  to  notify  such  de- 
fendant, and  he  may  then  be  notilied  of  the  day  to  which  such  postponement 
is  iiad  in  the  manner  provided  by  law  for  the  service  of  a  summons  in  ordi- 
nary cases,  except  that  it  shall  be  a  notice  of  ten  days  in  a  district  court,  and 
of  tour  days  in  a  justice  court. 

Non-resident  defendant. —  "^Provided^  that  when  the  defendant  does  not 
appear  at  the  lime  and  place  specified  in  the  summons  for  the  appearance  of 
the  garnishee,  and  the  plaintiff,  or  his  agent  or  attorney,  files  an  affidavit  stat- 
ing that  the  defendant  is  not  a  resident  of  this  state,  and  is  not  within  the 
same,  as  the  affiant  verily  believes,  it  shall  not  be  necessary  to  serve  upon  the 
defendant  a  copy  of  such  garnishee  summons,  or  any  notice  to  the  defendant 
in  such  action,  m  any  court;  and  the  examination  shall  proceed  in  the  same 
manner  as  if  the  defendant  had  been  duly  served  with  such  copy  and  notice, 
or  had  appeared  at  the  time  and  place  specified  in  the  summons  for  the  ap- 
pearance of  the  garnishee. 

Q.  S.  ch.  66,  §  156  (173),  as  amended  1871,  ch.  66.  Approved  March  6th.  Amendment  struck 
out  ■*  and  shall  bepersoimlly  served  if  the  defendant  is  within  the  state/*  at  *.  '  Secs.  6011,  5012, 
ante,     '6  M.  ^89 ;  4  M.  381 ;  5  SL  468 ;  9  M.  239;  21  M.  42. 

Sec  5019.  Rights  of  other  parties. —  If  it  appears  from  the  evidence 
taken,  or  otherwise,  that  any  person,  not  a  party  to  the  action,  is  interested  or 
claims  any  interest  in  any  of  the  property  or  effects  in  the  hands  of  the  garnishee, 
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by  virtue  of  any  agreement  or  matter  which  existed  prior  to  the  service  of 
the  summons,  the  examining  oflBcer,  upon  application,  may  permit  such  per- 
son to  appear  in  the  action  and  maintain  his  right;  and  if  he  does  not  volun- 
tarily appear,  notice  may  be  given  him  to  appear  or  be  barred  of  his  claims, 
which  notice  may  be  served  as  such  officer  shall  direct.  In  case  such  person 
voluntarily  appears,  or  notice  is  given  as  aforesaid,  he  shall  be  joined  as  a 
party  to  the  action,  and  judgment  therein  shall  bind  him  in  the  same  manner 
as  if  he  had  been  an  original  party. 

0.  8.  Gh.6e,  §157(174).  4M.  116;  23M.d09;  23  M.  339;  82  M.  383 ;  30  M.  245 ;  28  M.  65 ;  88 
M.528;88N.  W.  700. 

Sua  5020.  When  gamisliee  has  lien.— Whenever  k  appears  that  any 
property  or  effects  in  the  hands  of  the  garnishee,  belonging  to  the  defendant, 
are  properly  mortgaged,  pledged,  or  in  any  way  liable  for  the  payment  of 
any  debt  due  to  said  garnishee,  the  plaintiff  may  be  allowed,  under  a  special 
order  of  court,  to  pay  or  tender  the  amount  due;  and  the  garnishee  shall 
thereupon  deliver  the  property  or  effects,  as  hereinbefore  provided,  to  the 
officer  holding  the  execution,  who  shall  sell  the  same  as  in  other  cases,  and 
oat  of  the  proceeds  shall  repay  the  plaintiff  the  amount  paid  by  him  to  the 
garnishee  for  the  redemption  of  such  property  or  effects,  with  legal  interest 
thereon,  and  apply  the  balance  upon  the  execution. 

G.  S.  eh.  66,  §  166  (183).    37  M.  34. 

SEa  5021.  Same. —  If  any  garnishee  refuses  or  neglects  to  deliver  any 
property  or  effects  as  provided  in  the  preceding  section,  he  may  be  punished 
ifor  contempt  of  court,  and  shall,  in  addition,  be  liable  to  the  plaintiff  for  the 
value  of  such  property  or  effects,  less  the  amount  of  the  lien,  if  any,  to  be  re- 
covered by  action. 

G.  S.  ch,  66,  §  167  (184). 

Sec.  5022.  When  garnishee  denies  debt  or  title.—  If  any  person  has 
in  his  possession  any  property  or  effects  of  the  defendant,  which  he  holds  by 
aconvevance  or  title  that  is  void  as  to  creditors  of  said  defendant,  he  may  he 
chargedf  therefor,  although  the  defendant  could  not  have  maintained  an  ac- 
tion against  him  tbv  the  same;  but  in  such  cases,  and  in  all  cases  where  the 
garnishee,  upon  full  disclosure,  denies  any  indebtedness  to,  or  the  possession 
or  control  of  any  property,  money  or  effects  ot  the  defendant,  there  shall  be 
no  further  proceeding,  except  in  the  manner  following:  if  the  plaintiff  in 
such  case  believes  that  such  garnishee  does  not  answer  truly  in  response  to 
the  questions  put  to  him  upon  such  examination,  or  that  the  conveyance 
under  which  he  claims  title  to  property  is  void  as  against  the  creditors  of  the 
defendant,  he  may,  on  notice  to  such  garnishee  and  to  the  defendant,  at  any  ' 
lime  before  the  garnishee  has  been  discharged  by  the  court  or  officer,  of  not 
less  than  six  days,  apply  to  the  court  in  which  the  action  is  pending,  or  a 
jndge  thereof,  for  permission  to  file  a  supplemental  complaint  in  the  action, 
making  the  garnishee  a  party  thereto,  and  setting  forth  the  facts  upon  which 
he  claims  to  charge  such  garnishee;  and  if  probable  cause  is  shown  by  the 

Elaintiff,  permission  shall  be  granted,  and  such  supplemental  complaint  shall 
e  filed  and  served  upon  both  tfie  defendant  and  garnishee,  either  or  both  of 
whom  may  answer  the  same,  and  the  plaintiff  may  reply  if  necessary ;  and 
the  issues  thus  made  up  shall  then  be  brought  to  trial,  and  tried,  in  the  same 
manner,  in  all  respects,  as  civil  actions.  The  provisions  of  this  section  shall 
not  apply  to  proceedings  in  justices'  courts. 
6.  &  ch.  66,  §  158  (175).     1  M.  270;  5  M.  347;  10  M.  896;  22  M.  247;  28  M.  475;  41  M.  8. 

Judgment. 

Swx  5023.  By  order  of  judge  or  court  only.— No  judgment  shall  be 
rendered  upon  the  disclosure  of  a  garnishee,  except  by  order  oi  the  judge  of 
the  court  in  which  the  action  is  pending,  or,  in  case  of  his  absence  or  inability 
to  act,  by  order  of  a  judge  of  another  district. 

a  a  oh.  46,  §  161  [ns). 
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Sec.  5024.  By  default. —  When  any  person  duly  summoned  as  a  garnishee 
neglects  to  appear  at  the  time  specifierf  in  the  summons,  or  within  two  hours 
thereafter,  he  shall  be  defaulted,  and  judgment  shall  be  rendered  against  him 
for  the  amount  of  damages  and  costs  recovered  by  the  plaintiff  in  the  action 
against  the  defendant,  payable  in, money;  and  execution  may  issue  directly 
against  the  goods  and  chattels  and  estate  of  said  garnishee  therefor:  provided^ 
the  court  may,  upon  good  cause  shown,  remove  such  default,  and  permit  the 
garnishee  to  appear  and  answer,  on  such  terms  as  may  be  just. 

G.  S.  oh.  66,  §  159  (176).     10  M.  162;  41  M.  4 

Seo.  6025.  Limits  of  jurisdiction — No  judgment  shall  be  rendered 
against  a  garnishee  in  a  justice's  court,  where  the  judgment  against  the  defend- 
ant  is  les^  than  ten  dollars,  exclusive  of  costs,  nor  where  the  indebtedness  of 
the  garnishee  to  the  defendant,  or  the  value  of  the  property,  money  or  effects 
of  the  defendant  in  the  hands  or  under  the  control  of  the  garnishee,  as  proved, 
is  less  than  ten  dollars.  If  the  action  is  in  a  district  court,  no  judgment  shall 
be  rendered  against  the  garnishee,  where  the  indebtedness  proved  against  hira» 
or  the  value  af  the  money,  property  or  effects  of  the  defendant  in  his  hands  or 
under  his  control,  shall  be  less  than  twenty-five  dollars;  but  in  all  such  cases 
the  garnishee  shall  be  discharged,  and  shall  recover  his  cpsls,  and  have  execu- 
tion therefor  against  the  plaintiff. 

G.  a  ch.  66,  §  177  (194).    41  M.  4. 

Seo.  5026.  Tor  amount  due. —  Judgment  against  a  garnishee  shall  be 
rendered,  if  at  all,  for  the  amount  due  the  defendant,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  plaintiff's  judgment  against  said  defendant^ 
wiih  costs  taxed  and  allowed  in  the  proceeding  against  the  garnishee. 

G.  S.  ch.  66,  §  170  (187).     41  M.  8. 

Sko.  6027.  After  judgment  against  defendant. —  ITo  judgment  shall  be 
rendered  against  any  garnishee  until  after  judgment  is  rendered  against  the 
defendant;  but  a  garnishee  may  be  discharged  after  examination  and  disclos- 
ure, if  it  appears  that  he  oughl  not  to  be  held;  whenever  a  garnishee  is  not 
discharged  as  aforesaid,  the  cause  shall  be  continued  to  abide  the  result  of  the 
original  action.*  And  in  case  such  original  action  pending  in  any  court  not  a 
court  of  record  shall,  under  the  provisions  of  law,  be  transferred  to  any  other 
court,  except  by  appeal,  any  garnishee  action,  the  judgment  in  which  is  con- 
ditioned on  the  judgment  In  such  original  action,  shall  be  also  transferred 
with  such  original  action ;  and  written  notice  of  such  transfer  shall  be  served 
on  the  garnishee  defendant  or  defendants,  by  the  plaintiff  in  such  action, 
specif^'ing  the  court  to  which  such  transfer  is  made,  and  the  time  when  such 
garnishee  action  will  be  heard,  which  shall  be  not  less  than  two  days  from  the 
service  of  such  notice;  and  such  garnishee  action,  so  transferred,  shall  carry 
with  it  all  proceedings  already  had,  and  any  disclosure  already  made  therein. 

G.  S.  ch.  66,  ^  160  (177),  as  amended  1875,  ch.  59.  ApproTed  February  12th.  Amendment 
below  •     8  Af.  413;  25  Bi.  518. 

Seo.  5028.  Effect  of  judgment. —  The  judgment  against  a  garnishee  shall 
acquit  and  discharge  him  from  all  claims  of  all  parties  to  the  process,  in  and  to 
the  property,  money  or  effects  paid,  delivered  or  accounted  for  by  such  gar- 
nishee by  torce  of  such  judgment. 

G.  8.  ch.  66,  §  178  (195).     15  M.  241. 

Seo.  5029.  Judgment  of  discharge.— If  any  person  summoned  as  a 
garnishee  is  discharged,  the  judgment  shall  be  no  bar  to  an  action  brought 
against  him  by  the  delendant  or  other  claimants  for  the  same  demand. 


G.  S.  ch.  66,  §  179  (190).    41  M.  4. 
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Appeals. 

Sec.  5030.  When  and  how. —  Any  party  to  a  proceeding  under  this  title, 
deeming  himself  aggrieved  by  any  order  or  tinal  judgment  therein,  may  re- 
move the  same  from  a  justice's  court  to  the  district  court,  or  from  a  district 
coart  to  the  supreme  court,  by  appeal,  in  the  same  cases,  in  like  manner,  and 
with  like  effect,  as  in  a  civil  action. 

G.  a  ch.  6e,  §  180  (197).    26  M.  317 ;  40  M.  378 ;  41  M,  a 

Fees  and  Costs. 

Sbo.  5031.  Of  ofllcers  taking  disclosure —  Any  court  commissioner, 
derk  or  referee  shall  receive  from  the  plaintiff  ten  cents  per  folio  for  all  evi- 
dence taken  and  reduced  to  writing;  and  the  fees  so  paid  oy  the  plaintiff  may 
be  taxed  in  the  judgment  against  the  garnishee. 

I  0.  S.  ch.  66,  §  163  (1801  as  amended  1871,  eh.  66  (March  6).    Amendment  inserted  word 

'  "derk." 

Sec.  6032.     Of  plaintiff. —  The  plaintiff,  under  the  provisions  of  this  seo- 
1  tion,  shall  in  no  cases,  except  in  cases  provided  for  in  section^one  hundred  and 

I  fifty-nine  aforesaid,  recover  a  greater  sum  for  costs,  including  the  costs  al- 

I  lowed  to  the  garnishee,  than  the  amount  of  damages  recovered. 

I  G.  8.  cb.  66.  §  176  (193).  i  §  5024. 

Sec.  6033.  Of  garnishee. —  If  any  person  summoned  as  a  garnishee  ap- 
pears and  submits  himself  to  an  examination  upon  oath,  as  herein  provided, 
ne  shall  be  allowed  his  costs  for  travel  and  attendance,  and,  in  special  and  ex- 
traordinary cases,  such  further  sum  as  the  court  shall  deem  reasonable  for  his 
counsel  fees  and  other  necessary  expenses. 

G.  a  ch.  66,  §  173  (190).     19  M.  414 ;  41  M.  4. 

Sec.  5034.  Deducted  from  property  garnished.—  If  any  such  person 
is  adjudged  chargeable  as  garnishee,  his  said  costs  and  allowance  shall  be  de- 
ducted and  retained  out  of  the  property,  mone}^  or  effects  in  his  hands,  and 
he  shall  be  accountable  only  for  the  balance,  to  be  paid  on  the  execution. 

G.  a  ch.  66,  §  174  (191). 

Sec.  5035.  Specific  articles  held  until  paid.—  If  such  person  is  charged 
on  account  of  any  specific  articles  or  personal  property,  he  shall  not  be  obliged 
to  deliver  the  same  to  the  officer  serving  the  execution,  until  his  costs  allowed 
and  taxed  are  fully  paid  or  tendered;  and  if  he  is  discharged  for  any  cause, 
he  shall  recover  judgment  against  the  plaintiff  for  his  costs,  and  have  execu- 
tion therefor. 

G.  &  ch.  66,  g  175  (192). 


TITLE  17- 

INJUNCTIONS. 


Sec.  5036.  Issuance. —  Writs  of  injunction,  attested  and  sealed  as  other 
process  of  the  court,  may  issue,  upon  the  order  of  the  court,  or  a  judge  thereof, 
as  hereinafter  provided. 

O.  a  ch,  66,  §  181  (199X  3  M.  217,  222;  4  M.  294;  7  M.  49;  8  M.  113;  9  M.  103;  10  M.  23,  82. 
Am.  1891,  ch.  7a 

Sfia  5037.  When  and  how. —  The  injunction  may  be  granted  at  the  time 
of  commencing  the  action,  or  at  any  time  afterward  before  judgment,  upon  its 
appearing  satisfactorily  to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff 
or  of  any  other  person,  that  sufficient  grounds  exist  therefor.  A  copy  of  the 
affidavit  must  be  served  with  the  injunction. 

a  a  ch.  66,  g  188  (201).    14  M.  482. 
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Sbo.  5038.  Temporary. —  When  it  appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof, 
consists  in  restraining  the  commission  or  continuance  of  some  act,  the  com- 
mission or  continuance  of  which,*  during  the  litigation,  would  produce  injury 
to  the  plaintiff,  or  when,  during  the  litigation,  it  appears  that  the  defendant 
is  about  to  do,  or  is  doing,  or  threatening,  or  procuring,  or  suffering  some 
act  to  be  done,  in  violation  of  the  plaintiff's  rights  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  ineffectual,  a  temporary  in- 
junction may  be  granted  to  restrain  such  act.  And  where,  during  the  pend- 
ency of  an  action,  it  appears  by  affidavit  that  the  defendant  threatens  or  is 
about  to  remove  or  dispose  of  his  property,  with  intent  to  defraud  his  cred- 
itors, a  temporary  injunction  may  be  granted  to  restrain  such  removal  or 
disposition. 

G.  S.  ch.  66,  §  182  (200).    17  M.  457;  82  M.  817;  48  M.  507. 

Sec.  5039.  After  answer. —  An  injunction  shall  not  be  allowed  after  an- 
swer unless  upon  notice,  or  upon  an  order  to  show  cause;  but  in  such  case  the 
defendant  may  bo  restrained  until  the  decision  of  the  court  or  judge  granting 
or  refusing  the  injunction. 

G.  a  ch.  66,  §  184  (202). 

Sec.  5040.  After  notice.—  In  cases  where  a  sale  of  real  estate  upon  exe- 
cution or  foreclosure  by  advertisement  is  sought  to  be  enjoined,  the  applicar 
tion  for  an  injunction  shall  be  heard  and  determined  upon  notice  to  the  ad- 
verse party,  either  by  motion  or  order  to  show  cause.  The  application  shall 
be  made  immediately  on  receiving  notice  of  the  publication  of  the  notice  of 
sale;  and  no  mjunction  in  such  cases  shall  be  allowed  ex  parte,  unless  the  rights 
of  tiie  applicant  would  otherwise  be  prejudiced,  nor  unless  a  satisfactory  ex- 
cuse is  lurnisbed,  showing  why  the  application  was  not  made  in  time  to  allow 
the  same  to  be  heard  and  determined,  upon  notice,  before  the  day  of  sale.  In 
all  other  cases,  if  the  court  or  iudge  deems  it  proper  that  the  defendant,  or 
any  of  several  defendants,  shall  be  heard  before  granting  the  injunction,  an 
order  may  be  made,  requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
w^hy  the  injunction  should  not  be  granted. 

G.  S.  ch.  ti6,  §  186  (204).     9  M.  103;  47  N.  W.  3i6;  45  M.  60. 

Seo.  5041.  Bond. —  When  no  special  provision  is  made  by  law  as  to  secu- 
rity upon  injunction,  the  court  or  judge  allowing  the  writ  shall  require  a  bond 
on  behalf  of  the  party  applying  for  such  writ,  in  a  sum  not  less  tiian  two  hun- 
dred and  fifty  dollars,  executed  by  him  or  som^  person  for  him,  as  principal, 
together  with  one  or  more  suliicient  sureties,  to  be  approved  by  said  court  or 
judge,  to  the  effect  that  the  party  applying  for  the  writ  will  pay  the  party 
enjoined  or  detained  such  damages  as  he  sustains  by  reason  of  the  writ,  if  the 
court  finally  decide  that  the  party  was  not  entitled  thereto.  The  damages 
may  be  ascertamed  by  a  reference  or  otherwise  as  the  court  shall  direct. 

G.  S.  ch.  66,  §  185  (208).    83  M.  278;  84  M.  880. 

Motion  to  Vacate  or  Modify. 

Seo.  5042.  When  and  how. —  If  the  injunction  is  granted  without  notice, 
the  defendant,  at  any  time  before  trial,  may  apply,  upon  notice,  to  the  judge 
of  the  court  in  which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint,  and  the  affidavits  on  which 
the  injunction  was  granted,  or  upon  the  answer,  or  affidavits  on  the  part  of 
the  defendant,  with  or  without  the  answer. 

G.  a  ch.  66,  §  187  (206). 

Sso.  5043.    Affidavits. —  If  the  application  is  made  upon  affidavits  on  the 

Eart  of  the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
y  affidavits  or  other  evidence  in  addition  to  those  on  which  the  injunction 
was  granted. 

G.  S.  ch.  66,  §  188  (206). 
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TITLE  18. 

RECEIVERa 

Sua  6044.    Appointment. — A  receiver  may  be  appointed: 

First.  Before  judgment,  on  the  application  of  either  party,  when  he  estab- 
lishes an  apparent  right  to  property  which  is  the  subject  of  the  action,  and 
which  is  in  the  possession  or  an  adverse  party,  and  the  property  or  its  rents 
and  profits  are  in  danger  of  being  lost,  or  materially  injured  or  impaired,  ex- 
cept in  cases  where  judgment  upon  failure  to  answer  may  be  had  without 
application  to  the  court; 

Second.    After  judgment,  to  carry  the  judgment  into  effect; 

Third.  After  judgment,  to  dispose  of  the  property  according  to  the  judg- 
ment, or  to  preserve  it  during  the  pendency  of  an  appeal,  or  when  an  execu- 
tion has  been  returned  unsatisBed,  and  the  judgment  debtor  refuses  to  apply 
his  property  in  satisfaction  of  the  judgment; 

Fourth.  In  the  cases  provided  by  law,  when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  forfeited 
its  corporate  rights;  and,  in  like  cases,  of  the  property,  within  this  state,  of 
foreign  corporations; 

Fifth.  In  such  other  cases  as  are  now  provided  by  law,  or  may  be  in  accord- 
ance with  the  existing  practice,  except  as  otherwise  provided  herein. 

G.  S.  ch.  66,  §  189  (207).    44  M.  147 

Sec.  5045.  Deposit  in  court.— When  it  is  admitted  by  the  pleading  or 
examination  of  a  pajty  that  he  has  in  his  possession,  or  under  his  control,  any 
money  or  other  tbing'capabie  of  delivery,  which,  being  the  subject  of  the  liti- 
gation, is  held  by  him  as  trustee  for  another  party,  or  which  belongs  or  is  duQ 
to  anoiher  party,  the  court  may  order  the  same  to  be  deposited  in  court  or 
delivered  to  such  party,  with  orVithout  security,  subject  to  the  further  direc- 
tion of  the  court. 

G.  S.  ch.  66,  g  190  (20S).     46  M.  249. 

Sec.  5046.  Disobedience  of  order. —  Whenever,  in  the  exercise  of  it« 
authority,  a  court  orders  the  deposit,  delivery  or  conveyance  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  court,  besides  punishing*  the 
disobedience  as  for  contempt,  may  make  an  order  requiring  the  sheriff  or  other 
proi)er  officer  to  take  the  money  or  property,  and  deposit,  deliver  or  convey 
It  in  conformity  with  the  direction  of  the  aourt. 

G.  a  ch.  66,  §  191  (209J. 
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CHAPTER  67  (G.  S.  ch.  71). 
PETIT  JURIES. 

Tills  mode  of  trial  was  adopted  soon  after  \he  conquest  of  England  by  William^  and 
fully  established  for  the  trial  of  ciTil  actions  in  the  reign  of  Henry  IL 


Sections, 

6047-5049.  Constituted. 

6050-5051.  Number  to  be  drawn. 

6052-5053.  Drawing  and  summoning. 


Sections. 

6054-5058.  Ballots. 

5059-5061.  Talesmen. 

6062-5065.  Struck  juries. 


Constituted. 

Seo.  5047.  Defined. —  A  petit  jury  is  a  body  of  twelve  men  impannelled 
and  sworn,  in  a  district  court,  to  try  and  determine,  by  a  true  and  unanimous 
verdict,  any  question  or  issue  of  fact,  in  any  civil  or  criminal  actioa  or  pro- 
ceeding, according  to  law  and  the  evidence  as  given  them  in  court. 

G.  S.  ch.  71.  §  1. 

Seo.  5048.    Qualifications. —  The  qualifications  and  disabilities  of  petit 
jurors  shall  be  the  same  as  those  prescribed  by  law  for  grand  jurors, 
a  S.  ch.  71.  §  8.    41  N.  W.  460;  40  M.  65. 

Sec.  5049.  Limitation. —  The  provisions  of  this  title  shall  not  extend  to 
the  trial  of  any  indictment  for  any  offence  where  the  party  indicted  is  entitled 
to  challenge  peremptorily,  or  without  cause  shown,  more  than  two  jurors. 

G.  S.  ch.  71,  §  19.      Rep.  1891,  ch.  84. 

NUMBEB  TO  BB   DbAWN. 

Seo.  5050.  Por  each  general  term. — A  number  of  petit  jurors,  not  less 
than  twenty-four,  shall  be  drawn  for  each  general  term  of  the  district  court, 
and  no  greater  number  shall  be  drawn  unless  the  court  otherwise  orders;  bat 
in  no  case  shall  oiore  than  thirty-six  petit  jurors  be  drawn,*  and  the  judge  of 
said  court  may,  in  his  discretion,  by  an  order  filed  with  the  clerk  direct  that 
no  petit  juror  be  drawn  or  summoned  for  such  term. 

G.  S.  ch.  71,  §  2,  as  amended  1888,  ch.  26.    Approved  March  2d.    Amendment  below  *• 

Sec.  5051.  Same  — When  judge  orders.— The  judge  of  the  district 
court  may,  at  least  thirty  days  before  the  time  for  holdmg  a  general  term  of 
said  court,  order  a  number  of  petit  jurors  greater  than  twenty-four,  and  not 
exceeding  thirty-six,  to  be  drawn  and  summoned  for  such  term;  snd  upon 
such  order  being  made  and  entered  upon  record  in  the  oflSce  of  the  clerk  of 
the  court  in  the  county  where  such  term  is  to  be  held,  such  clerk  shall  draw 
and  issue  a  venire  for  the  number  of  jurors  mentioned  in  such  order. 

G.  S.  ch.  71,  §  6. 

Drawing  and  Summoning. 

Sec.  6052.  Procedure. —  The  petit  jurors  shall  be  drawn  and  summoned 
at  the  same  time  and  in  the  same  manner  as  is  by  law  prescribed  for  the 
drawing  and  summoning  of  grand  jurors.  * 

Provided  J  further^  that  at  any  time  before  the  issuing  of  the  venire  the 
judge  of  the  district  court  may,  by  his  order  in  writing,  tiled  with  the  clerk, 
fix  a  time  in  the  term  other  than  the  first  day  thereof  for  the  appearance  of 
the  petit  jurors;  in  which  case  the  venire  shall  command  the  sheriff  to  sum- 

278 


Digitized  by 


Google 


^  PETIT  JTJBIES.  [Seo8.  6053-606L 

mon  the  persons  so  drawn  as  jurors  as  aforesaid  to  appear  before  the  court  at 
the  time  so  fixed  by  the  judge  to  serve  as  petit  jurors. 

Provided^  that  in  the  county  of  Hennepin,  the  petit  jurors  shall  be  sum- 
moned to  appear  at  nine  o'clock  a.  m.  on  the  second  Tuesday  of  each  general 
term  of  the  district  court  for  said  county, .unless  said  court,  by  an  order  made 
at  least  fifteen  days  before  the  term,  shall  direct  that  the  petit  jurors  be  sum- 
moned to  appear  at  an  earlier  day  in  the  term. 

G.  S.  ch.  71,  §  4,  as  amended  1881,  ch.  45;  1883,  cb.  62.  The  proviso  concerning  Hennepin 
county  is  amendment  of  1881,  which  took  effect  April  Ist,  approved  February  5,  1881.  The 
other  proviso  is  aots  1883,  approved  February  17th.    82  M.  213;  36  M.  194. 

Seo.  5053.  Same  —  On  trial  of  indictment.—  When  an  indictment  is 
called  for  trial,  and  before  drawing  the  jury,  either  party  may  require  the 
names  of  all  the  jurors  in  the  panel  to  be  called,  and  that  an  attachment  issue 
against  those  who  are  absent;  but  the  court  may,  in  its  discretion,  w^ait  or  not, 
for  the  return  of  the  attachment. 

G.  a  ch.  71,  §  7. 

Ballots, 

Sec  5054.  Prepared  and  deposited. —  At  the  opening  of  the  court  the 
clerk  shall  prepare  separate  ballots  containing  the  names  of  the  persons  sum- 
moned  as  petit  jurors,  which  shall  be  folded  as  nearly  alike  as  possible,  and  so 
that  the  name  cannot  be  seen,  and  be  deposited  in  a  sufficient  box. 

a  a  ch.  71.  §  6. 

Sec.  5055.  ^OW  drawn. —  Before  the  name  of  any  juror  is  drawn,  the  box 
shall  be  closed,  and  shaken  so  as  to  intermingle  the  ballots  therein;  the  clerk 
shall  then,  without  looking  at  the  ballots,  draw  them  from  the  box  through  a 
hole  in  the  lid,  so  large  only  as  conveniently  to  admit  the  hand. 

G.  a  ch.  71,  §  8. 

SEa  5056.  How  kept. —  When  the  jury  are  completed,  the  ballots  con- 
taining the  names  of  the  jurors  sworn  shall  be  laid  aside,  and  kept  apart  from 
the  ballots  containing  the  names  of  the  other  jurors,  until  the  jury  so  sworn 
are  discharged. 

G.  a  ch.  71,  §  9. 

Sec.  5057.  To  be  returned  to  box. —  After  the  jury  are  so  discharged, 
the  ballots  containing  their  names  shall  be  again  folded  and  returned  to  the 
box;  and  so  on,  as  often  as  a  trial  is  had. 

G.  a  ch.  71,  §  10. 

Sec.  5058.  Same. —  If  a  juror  is  absent  when  his  name  is  drawn,  or  is  set 
aside,  or  excused  from  serving  on  the  trial,  the  ballot  containing  his  name 
shall  be  folded  and  returned  to  the  box  as  soon  as  the  jury  is  sworn. 

G.  a  ch.  71,  S 11. 

Talesmen. 

'  Sxa  5059.  When. —  When,  by  reason  of  challenge  or  otherwise,  a  suffi- 
cient number  of  jurors  duly  drawn  and  summoned,  cannot  be  obtained  for  the 
trial  of  any  cause,  the  court  shall  cause  jurors  to  be  returned  from  the  by- 
standers, or  from  the  county  at  large,  to  complete  the  panel.         « 

G.  a  ch.  71,  §  12. 

Sua  5060.  By  whom. —  The  jurors  so  returned  from  the  by-standers,  shall 
be  returned  by  the  sheriff  or  his  deputy,  or  by  a  coroner,  or  by  any  disinter- 
ested person  appointed  therefor  by  the  court. 

O.  a  ch.  71,  §  13.  . 

Sfia  6061.  Qualifications. —  The  persons  so  returned  shall  be  such  as 
M^  qaaiified  and  liable  to  be  drawn  as  jurors,  according  to  the  provisions  of 
law. 

a&di.7l,Sl4. 
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Secs.  500 2-50 G5.]  pktit  juries. 

Struck  Juries. 
Repealed  1891,  ch.  84 

Sec.  5062.  When  and  how. —  Whenever  a  struck  jury  is  deemed  neces- 
sary, by  either  party,  for  the  trial  of  the  issue  in  any  action  or  proceeding  in 
the  district  court,  or  brought  there  by  appeal  or  otherwise,  such  party  may 
file  with  the  clerk  of  the  court,  a  demand  in  writing  for  such  jury,  whereupon 
such  clerk  shall  forthwith  deliver  a  certified  copy  of  such  demand  to  thesher- 
ifif  of  the  county,  who  shall  give  to  both  parties  four  days'  notice  of  the  time 
of  striking  the  same.  At  the  time  designated,  said  sheriff  shall  attend  at  his 
office,  and  in  the  presence  of  the  parties,  or  their  attorneys,  or  such  of  them 
as  attend  for  that  purpose,  shall  select  from  the  number  of  persons  qualified 
to  serve  as  jurors  within  the  county,  forty  such  persons  as  he  shall  think  most 
indifferent  between  the  parties,  and  best  qualified  to  try  such  issue;  and  then 
the  party  requiring  such  jury,  his  agent  or  attorney,  shall  first  strike  off  one 
of  the  names,  and  the  opposite  party,  his  agent  or  attorney,  another,  and  so 
on  alternately,  until  each  have  struck  out  twelve.  If  either  part}''  shall  not 
attend  in  person,  or  by  attorney,  the  sheriff  shall  strike  for  the  party  not  at- 
tending. When  each  party  has  stricken  out  twelve  names,  as  aforesaid,  the 
sherilF  shall  make  a  fair  copy  of  the  names  of  the  remaining  sixteen  persons, 
and  certify  the  same  under  his  hand  to  be  the  list  of  jurors  struck  for  the  trial 
of  such  cause  or  proceeding,  and  shall  deliver  the  same  to  the  clerk,  who  shall 
thereupon  issue  and  deliver  to  the  sheriff  or  other  officer,  a  venire  facias,  with 
the  names  in  said  list  contained,  annexed  thereto;  and  such  sheriff  or  other 
officer,  shall  summon  the  persons  named,  according  to  the  command  of  such 
writ;  and  upon  the  trial  of  the  cause,  the  jury  so  struck  shall  be  called  as  they 
stand  upon  the  panel,  and  the  first  twelve  of  them  who  shall  appear,  and  are 
not  chiillenged  for  cause,  or  set  aside  by  the  court,  shall  be  the  jury,  and  shall 
be  sworn  to  try  the  issue  joined  in  said  cause  or  proceeding:  provided^  that  if 
a  sufficient  number  does  not  appear  for  the  trial  of  said  cause,  the  court  shall 
cause  talesmen  to  be  called  as  in  other  cases. 

G.  S.  ch.  71,  §  15.     22  M.  378;  3G  M.  194. 

Sec.  5003.  Same  —  When  sheriflF  interested.—  If  the  said  sheriff  is 
interested  in  the  cause  or  proceedmg,  or  related  to  either  of  the  parties,  or 
does  not  stand  indifferent  between  them,  the  judge  of  the  said  court  may 
name  some  judicious  and  disinterested  person  to  strike  the  jury,  and  to  do  ani 
pcrtorni  all  things  required  to  be  done  by  such  sheriff,  relating  to  the  striking 
of  the  same;  but  in  no  case  shall  it  bo  necessary  to  strike  such  jury  more  than 
six  days  previous  to  the  terra  of  the  court  at  which  the  action  or  proceeding' 
is  to  be  tried,  and  three  days'  service  of  the  venire  shall  be  held  sufficient. 

G.  S.  ch.  71,  §  16.     23  M.  378. 

Skc.  5004.  Fees  of. —  The  party  reauiring  such  struck  jury,  shall  pay  the 
fees  for  striking  the  same,  and  the  legal  fees  for  mileage  and  attendance,  for 
each  juror  so  attending,  and  shall  not  have  any  allowance  therefor  in  the  tax- 
ation of  costs. 

a  a  ch.  71,  §  17. 

Sec.  5065.  Continuance. —  A  jury  struck  for  a  trial  of  any  issue  at  a 
particular  term  of  the  court,  may  be  continued  with  the  continuance  of  the 
cause,  and  summoned  as  jurors  at  a  subsequent  term,  provided  both  parties 
consent  thereto,  but  not  otherwise. 

G.  a  ch.  71,  §  18. 
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CHAPTER  68  (G.  S.  ch.  86). 
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5066u  To  supreme  court 
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Sections. 

6#71-5072.  Record. 

5073.  Effect  of  appeal.  . 

5074-5084.  Bond. 

5085-5087.  Jurisdiction  of  appellate  court 

5088-5089.  Death  pending  appeal. 


Sec.  5066.  To  supreme  court. —  A  judgment  or  order,  in  a  civil  action, 
in  any  of  the  district  courts,  may  be  removed  to  the  supreme  court,  by  appeal, 
as  provided  in  this  chapter,  and  not  otherwise. 

G.  a  ch.  86,  §  1.     1  M.  801 ;  8  M.  191 ;  4  M.  864;  11  M.  203;  17  M.  61 ;  21  M.  1 ;  24  M.  314  ■ 

Sec.  5067.  When  allowed. —  An  appeal  maybe  taken  to  the  supreme 
court,  by  the  aggrieved" party,  in  the  following  cases: 

11  M.  203;  17  M.  61 ;  21  M.  1 ;  89  M.  424;  41  M.  821 ;  43  M.  822,  528;  44  M.  526. 

First.  From  a  judgment  in  an  action  commenced  in  the  district  court,  or 
brought  there  from  another  court  from  any  judgment  rendered  in  such  court, 
and,  upon  the  appeal  from  such  judgment,  the  court  may  review  any  inter- 
mediate order  involving  the  merits,  or  necessarily  affecting  the  judgment. 

8M.  352,  859;  6  K  235;  8^.  467;  20  M.  245;  44  M  526. 

Second.  From  an  order  granting  or  refusing  a  provisional  remedy,  or  which 
grants,  refuses,  dissolves,  or  refuses  to  dissolve  an  injunction,  or  an  order  va- 
cating or  sustaining  an  attachment. 

1M.239;  11  M.  364;  12  M.  351;  14  M.  125;  21  M.  89;  30  M.  478;  24  M.  314;  41  M.  256. 

Third.  From  an  order  involving  the  merits  of  the  action,  or  some  part 
thereof. 

2  M.  118;  4  M.  820;  5  M.  847;  6  M.  136,  558;  8  M.  467:  10  M.  168,  192.  285:  12  M.  60,  349,357. 
51||  13  iL  66;  14  M.  333,  518;  15  M,  43,  185;  J8  M.  316;  19  M.  132;  21  M.  336;  22  M.  539;  34  M. 
44f;  25  M.  362;  89  M.  477;  44  M  322;  41  M.  256. 

Fourth.  From  an  order  granting  or  refusing  a  new  trial,  or  from  an  order 
sustaining  or  overruling  a  demurrer. 

1M.301;  2M.34,224;  8M.852;  9  M.  151;  12  M.  888;  18  M.  260;  37  M.  882. 

Fifth.  From  an  order,  which,  in  effect,  determines  the  action,  and  prevents 
a  judgment  from  which  an  appeal  might  be  taken. 

2  M.  50;  3  M.  259;  5  M.  27;  16  M.  177;  80  M.  207;  87  M.  445. 

Sixth.  From  a  final  order  affecting  a  substantial  right,  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action  after  judgment. 

1  M.  121.  183;  4  M.  224.  820;  5  M.  65;  6  &1  550.  558;  7  M.  825,  493;  8  M.  214;  9  M.  166;  10  IVL 
«:  11  M. 253, 881 ;  15  M.  230;  16  M.  13,  451;  18  M.  384;  22  M.  452,  542;  80  M.  359;  25  M.  152, 
»5:  41  M.  256. 

G;  S.  ch.  56,  f§  8,  as  amended  1867,  ch.  63.  Amendment  struck  out  of  fourth  subdivision, 
••from  an  order  refusing  a  new  trial,"  and  inserted  as  above.  83  M.  406 ;  81  M.  211 ;  29  M.  168, 
m.  468;  27  M.  109.  144;  26  M.  10,  235;  86  M.  101,  168;  46  M.  832;  47  M.  259;  44  M  526. 

Skc.  5068.  Time  for  appeal.-—  The  appeal  from  a  judgment  hereafter 
rendered  may  be  taken  within  six  months  after  the  entry  thereof,  and  from 
a&  order  within  thirty  days  after  written  notice  of  the  same. 

O.  a  ch.  86,  §  6.  as  amended  1868,  ch.  78 :  1869.  ch.  70.  Same  as  before  amendment  5  M. 
tt;fM.818;  14  M.  526;  22  M.  559;  24  M.  8;  36  M.  121. 
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Secs.  5069-6075.]  appbals  in  civil  aotionb. 

Sec.  5069.  Notice  of  appeal. —  An  appeal  shall  be  made  by  the  service  of 
a  notice  in  writing,  on  the  adverse  party,  and  on  the  clerk  with  whom  the 
judgment  or  order  appealed  from  is  entered,  stating  the  appeal  from  the  same, 
or  some  specified  part  thereof.  When  a  party  gives,  in  good  faith,  notice  of 
appeal  from  adjudgment  or  order,  and  omits,  through  mistake,  to  do  any  other 
act  necessary  to  perfect  the  appeal,  or  to  stay  proceedings,  the  court  may  per- 
mit an  amendment  on  such  terms  as  may  be  just. 

G.  a  ch.  86,  §  3.     9  M.  233. 

Sec.  5070.  Title  of  appeal. —  The  party  appealing  is  known  as  the  appel- 
lant, and  the  adverse  party  as  the  respondent;  but  the  title  of  the  action  is 
not  to  be  changed  in  consequence  of  the  appeal. 

a  S.  ch.  86,  §  2.     24  M.  3. 

Sec.  5071.  Record. —  Upon  an  appeal  beinff  perfected,  the  clerk  shall 
transmit  to  the  supreme  court  a  certified  copy  oi  the  judgment-roll,  or  order 
appealed  from,  and  the  papers  upon  which  the  order  was  granted,  at  the  ex- 
pense of  the  appellant.  When  a  case  is  made,  or  bill  of  exceptions  allowed, 
it  may,  for  the  purpose  of  the  appeal,  stand  in  place  of  or  be  attached  to  the 
judgment-roll,  and  certified  to  the  appellate  court  as  aforesaid. 

a  S.  ch.  86.  §  4.     1  M.  297 ;  2  M.  118;  11  M.  410;  21  M.  331 ;  24  M.  8;  89  N.  W.  70. 

Sec  5072.  Same. —  The  appellant  shall  furnish  the  court  with  copies  of 
the  notice  of  appeal,  and  of  the  order  or  judgment-roll.    If  he  fails  to  do  so, 

the  appeal  may  be  dismissed. 
G.  S.  ch.  86,  §  7.     21  M.  331. 

Sec.  5073.  Effect  of  appeal. —  "Whenever  an  appeal  is  perfected,  as  pro- 
vided by  sections^  eleven,  twelve  and  fourteen,  it  stays  all  further  proceedings 
in  the  court  below,  upon  the  judgment  appealed  from,  or  upon  the  matter 
embraced  therein;  but  the  court  below  may  proceed  upon  any  other  matter 
included  in  the  action,  and  not  affected  by  the  judgment  appealed  from.  And 
the  court  below  may,  in  its  discretion,  dispense  with  or  limit  the  security  re- 
quired by  said  sections,  when  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right. 

G.  S.  ch.  86.  g  15.  12  M.  122,  218;  13  M.  407;  14  M.  554;  17  M.  118.  iSecs.  5076,  5078^ 
5079,  post 

Bond. 

Sec  5074.  For  costs. —  To  render  an  appeal  effectual  for  any  purpose,  a 
bond  shall  be  executed  by  the  appellant,  with  at  least  two  sureties,  conditioned 
that  the  appellant  will  pay  all  costs  and  charges  which  may  be  awarded 
against  him  on  the  appeal,  not  exceeding  the  penalty  of  the  bond,  which  shall 
be  at  least  two  hundred  and  fifty  dollars;  or  that  sum  shall  be  deposited  with 
the  clerk  with  whom  the  judgment  or  order  was  entered,  to  abide  the  judg- 
ment of  the  court  of  appeal;  but  such  bond  or  deposit  may  be  waived  by  a 
written  consent  on  the  part  of  the  respondent. 

G.  S.  ch.  86,  §  9.     34  M.  371. 

Sec.  5075.  In  appeal  from  an  order —  Such  appeal,  when  taken  from 
an  order,  shall  stay  all  proceedings  thereon,  and  save  all  rights  affected  thereby, 
if  the  appellant,  or  souoe  one  in  his  behalf,  as  principal,  executes  a  bond,  in  such 
sum,  and  with  such  sureties,  as  the  judge  making  the  order,  or  in  case  he  can- 
not act,  the  court  commissioner  or  clerk  of  the  court  where  the  order  is  filed, 
directs  and  approves,  conditioned  to  pay  the  costs  of  said  appeal,  and  the  dam- 
ages sustained  by  the  respondent  in  consequence  thereof,  if  said  order  or  any 
part  thereof  is  atfirmed,  or  said  appeal  dismissed,  and  abide  and  satisfy  the 
judojment  or  order  which  the  appellate  court  may  give  therein;  which  bond 
shall  be  tiled  in  the  ottice  of  said  clerk. 

G.  kS.  ch.  8G.  ^  10.  11  M.  211;  12  M.  161;  34  M.  370;  37  M.  183;  45  M.  97;  47  M.  370;  47  N. 
W.  460;  31  M.  213;  35  ]VL  385,  462. 
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APPEALS   IN  CIVIL  ACTIONS.  [SeCS.  6076-5081. 

Sko.  5076.  In  judgment  directing  payment  of  money.— If  the  ap- 
peal is  from  a  judgment  directing  the  payment  of  money,  it  does  not  stay  the 
execution  of  the  judgment,  unless  a  bond  is  executed  by  the  appellant,  with  at 
least  two  sureties,  conditioned  that  if  the  judgment  appealed  from,  or  any  part 
thereof,  is  affirmed,  the  appellant  will  pay  the  amount  directed  to  be  paid  by 
the  judgment,  or  the  part  of  such  amount  as  to  which  the  judgment  is  affirmed, 
if  it  is  affirmed  only  in  part,  and  all  damages  which  are  awarded  against  the 
appellant  upon  the  appeal. 

G.  a  ch.  86,  §  11.    13  M.  407 ;  84  M._372     ' 

_.  ^        ^ 

SEa  5077.    Same— When  appeal  for  purpose  of  delay.— In  an  ac- 

tion  arising  on  contract,  for  the  recovery  of  monfey  only,  notwithstanding  an 
appeal  and  security  given  for  a  stay  of  proceedings  therein,  if  the  respondent 
gives  adequate  security  to  make  restitution  in  case  the  judgment  is  reversed 
or  modified,  he  may,  upon  leave  obtained  in  the  manner  hereinafter  provided, 
from  the  court  below,  proceed  to  enforce  the  judgment.  Such  security  shall 
be  a  bond  executed  by  the  respondent,  or  some  one  in  his  behalf,  to  the  appel- 
lant, with  at  least  two  sufficient  sureties,  to  the  effect  that  if  the  judgment  is 
reversed  or  modified,  the  respondent  will  make  such  restitution  as  the  apj^l- 
late  court  directs.  Such  leave  shall  only  be  granted  upon  motion  and  notice 
to  the  adverse  party,  and  in  case  when  it  satisfactorily  appears  to  the  court 
that  the  appeal  has  been  taken  for  the  pupose  of  delay. 
G.  S.  ch.  86, 8  16. 

Sec.  5078.    In  judgment  directing  delivery  of  personal  property.— 

If  the  judgment  appealed  from,  directs  the  assignment  or  delivery  of  docu- 
ments, or  personal  property,  the  execution  of  the  judgment  is  not  stayed  by 
appeal,  unless  the  tMngs  required  to  be  assigned  or  delivered  are  brought 
into  court,  or  placed  in  the  custody  of  such  officer  or  receiver  as  the  court  may 
appoint;  or  unless  a  bond  is  executed  by  the  appellant,  with  at  least  two  sure- 
ties, and  in  such  amount  as  the  court  or  judge  thereof  may  direct,  conditioned 
that  the  appellant  will  obey  the  order  of  the  appellate  court  upon  the  appeaL 
G.  S.  ch.  86,  §  12.      84  M.  872. 

Sec.  5079.    In  judgment  directing  sale  or  possession  of  realty.— 

If  the  judgment  appealed  from  directs  the  sale  or  delivery  of  possession  of 
real  property,  the  execution  of  the  same  is  not  stayed,  unless  a  bond  is  exe- 
CQteu  on  the  part  of  the  appellant,  with  two  sureties,  conditioned  that,  dur- 
ing the  possession  of  sUch  property  by  the  appellant,  he  will  not  commit  or 
sotfer  to  be  committed  any  waste  thereon;  and  that,  if  the  judgment  is  af- 
firmed, he  will  pay  the  value  of  the  use  and  occupation  of  the  property,  from 
the  time  of  the  appeal  until  the  delivery  of  the  possession  thereof,  pursuant 
to  the  judgment. 
G.  a  ch.  86,  §  U. 

Seo.  5080.  In  judgment  directing  conveyance —  If  the  judgment  ap- 
pealeilfrom  directs  the  execution  of  a  conveyance,  or  other  instrument,  the 
execution  of  the  judgment  is  not  stayed  by  the  appeal,  until  the  instrument  is 
executed,  and  deposited  with  the  clerk  with  whom  the  judgment  is  enteredi 
to  abide  the  judgment  of  the  appellate  court. 

G.  a  ch.  86,  g  la 

Sxa  5081.  Inother  cases— Perishable  property.— In  the  cases  not 
specified  in  sections  *  eleven,  twelve,  thirteen  and  fourteen,  the  perfecting  of 
tn  appeal,  by  giving  the  bond  mentioned  in  section  nine,  stays  proceedings  in 
the  court  below,  upon  the  judgment  appealed  from,  except  that  when  it  directs 
the  sale  of  perishable  property,  the  court  below  may  order  the  property  to  be 
•old,  and  the  proceeds  thereof  to  be  deposited  or  invested,  to  abide  the  judg- 
ttwit  of  the  appellate  court. 

a  a  cfa.  86,  §  19.  1  Sees.  6076,  6078,  6080,  5079,  ante. 
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Sbos.  6082-5086.]  appeals  in  civil  actions. 

Sec.  5082.  One  instrument — The  bonds  prescribed  by  sections^  nine, 
eleven,  twelve  and  fourteen  may  be  in  one  instrument,  or  severa.1,  at  the  optica 
of  the  appellant;  and  a  copy,  including  the  names  and  residence  of  the  sure- 
ties, shall  be  served  on  the  adverse  part^,  with  the  notice  of  appeal,  unless  a 
deposit  is  made  as  provided  in  section  nine,  and  notice  thereof  given. 

G.  S.  ch.  86.  §  17.     1  Sees.  5074,  5076,  5078,  5079,  ante. 

Sec.  5083.  Juistification  of  sureties. — A  bond  upon  an  appeal  is  of  no 
effect,  unless  it  is  accompanied  by  the  affidavit  of  the  sureties,  that  they  are 
each  worth  double  the  amount  specified  therein;  the  adverse  party  may,  how- 
ever, except  to  the  sufficiency  of  the  sureties,  within  ten  Jays  after  notice  of 
the  appeal;  and  unless  they  or  other  sureties  justify  before  a  judge  of  the 
court  below,  as  prescribed  by  law  in  other  cases,  within  ten  days  thereafter, 
the  appeal  shall  be  regarded  as  if  no  such  bond  bad  ^een  given ;*^  the  justifica- 
tion shall  be  upon  a  notice  of  not  less  than  five  days. 

G.  S.  ch.  86,  §  18. 

Sec.  5084.  Undertakings  in  lieu  of  bonds —  That  in  all  cases  of  appeal 
from  the  board  of  county  commissioners  to  the  district  court  upon  the  allow- 
a^jce  or  disallowance  of  any  accountlof  indebtedness,  and  in  all  actions  brought 
before  justices  of  the  peace,  and  in  all  cases  of  an  appeal  from  a  justice  court 
or  a  probate  court  to  the  district  court,  and  in  all  actions  commenced  in  the 
district  court,  and  in  all  cases  of  appeal  or  writ  of  error  to  remove  a  cause  or 
proceeding  therein  to  the  supreme  court,  and  in  all  cases  of  special  or  equita- 
ble proceedings  in  either  the  district  or  supreme  courts,  the  filing  or  service, 
or  both,  as  may  be  required  by  law  or  the  practice  of  the  court,  of  an  under- 
taking signed  by  a  surety  or  sureties,  as  the  law  may  require,  containmg  a 
condition  substantially  the  same  as  that  required  by  law  to  be  contained  in 
the  various  bonds  now  required  by  law  in  such  cases,  with  like  sureties,  qual- 
ifications and  justifications,  and  without  any  acknowledgment  and  without  the 
seal  or  signatures  of  the  person  or  parties  taking  such  proceeding,  shall  be 
deemed  a  sufficient  compliance  with  the  law  to  sustain  any  such  action,  appeal 
or  proceeding;  and  every  such  undertaking  shall  be  construed  in  any  proceed- 
ing taken  or  had  thereon,  to  save  and  secure  all  rights  and  liabilities  to  the 
same  extent  and  in  every  particular  as  though  a  bond  had  been  executed,  ac- 
knowledged, filed  and  served  in  the  manner  now  required  by  law;  and  the 
damages  presumed  to  accrue  to  the  party  against  which  such  proceeding  is 
taken,  shall  be  construed  to  be  a  sufficient  consideration  for  such  undertaking 
to  support  the  same  or  any  action  thereon,  though  no  consideration  be  men- 
tioned therein:  provided^  that  no  undertaking  or  bond  need  be  given  or  exe- 
cuted in  any  case  before  such  appeal  or  other  proceeding  is  instituted  or  taken 
in  favor  of  the  state  of  Minnesota,  any  county,  town,  city,  school  district 
therein,  or  any  executor  or  administrator  as  such. 

1868,  ch.  80 :  **  An  act  to  provide  for  the  filing  or  service  of  undertaking  in  lieu  of  bonds  in 
certain  cases."    Approved  March  5,  1868.    29  M.  369;  32  M.  378;  35  M.  80a 

Jurisdiction  of  Appellate  Coubt. 

Sec  5085.  To  reverse,  afllnn  or  modify.—  Upon  an  appeal  from  a 
judgment  or  order,  the  appellate  court  may  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  from,  in  the  respect  mentioned  in  the  notice  of  appeal, 
and  as  to  any  or  all  of  the  parties,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  Athen  the  judgment  is  reversed  or  modified,  the  appellate  court 
may  make  complete  restitution  of  all  the  property  and  rights  lost  by  the 
erroneous  judgment. 

G.  a  ch.  86,  §  5.    8  M.  141.  147;  6  M.  535;  28  M.  820;  38 N.  W.  487 ;  28  M.  484. 

Skc.  5086.  Dismissal  not  final. —  No  discontinuance  or  dismissal  of  an 
appeal  in  the  supreme  court  shall  preclude  the  party  from  taking  another  ap- 
peal in  the  same  cause,  within  the  time  limited  by  law. 

a  S.  ch.  86,  §  20. 
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Seo.  5087.  Dismissal  during  vacation. —  That  any  judge  of  the  su- 
preme court  shall,  during  vacation,  have  the  same  power  as  the  court  at  terra, 
to  dismiss  any  appeal  and  remand  the  cause  to  the  court  below,  upon  the 
stipulation  of  the  parties  to  such  appeal  consenting  to  such  dismissal,  to  be 
filed  with  the  clerk  of  said  court. 

1879,  ch.  70:  *' An  act  to  authorize  appeals  to  be  dismissed  from  supreme  court  during  va- 
catioD  upon  stipulation  of  parties."    Approved  March  4»  1879. 

Death  of  Party  Pending  Appeal. 

Sec.  5088.  Proceedings  on  death  of  respondent.— In  all  cases  where 
an  appeal  has  been  taken  to  the  supreme  court,  and  before  such  appeal  has 
bean  perfected,  or  argued  and  submitted,  the  respondent  to  such  appeal  dies,  it 
shall  be  and  is  the  duty  of  the  appellant  to  apply  to  the  supreme  court,  if  in 
session,  to  any  judge  thereof  when  not  in  session,  to  have  the  legal  represent- 
ative or  successor  in  interest  of  such  deceased  respondent  substituted  as  the 
party  respondent  in  such  appeal.  In  case  such  appellant  fails  or  neglects 
to  cause  such  substitution  to  be  made  within  sixty  days  from  th^  death  of 
sach  respondent,  or  in  case  any  such  appeal  has  heretofore  been  taken  and 
remains  unperfected,  and  no  substitution  made,  as  herem  provided,  within 
sixty  days  from  the  passage  of  this  act,  upon  the  filing  of  an  affidavit,  by 
the  legal  representative  or  successor  in  interest  of  such  deceased  respondent, 
with  the  clerk  of  the  supreme  court,  showing  that  such  appeal  has  been 
taken,  and  the  death  of  the  respondent  therein,  and  that  the  appellant  has 
failed  to  make,  or  caused  to  be  made,  such  substitution,  such  appeal  shall  be 
deemed  abandoned,  and  it  shall  be  the  duty  of  the  clerk  of  the  supreme 
court  to  enter  an  order  dismissing  said  appeal;  and  upon  the  filing  of  a  certi 
tied  copy  of  such  order  in  the  office  of  clerk  of  the  court  from  which  such 
appeal  was  taken,  will  be  restored  to  and  have  full  jurisdiction  over  the 
action  in  which  such  appeal  was  taken,  in  the  same  manner,  and  to  all 
intents  and  purposes,  and  shall  proceed  thereon,  as  if  no  appeal  had  been 
taken. 

1876,  ch.  47,  §  1 :  "An  act  to  regulate  proceedings  in  civil  action's  in  case  of  death  of  party 
pending  appeals  thereon."    Approved  February  25,  1876.     28  M.  68. 

Sec.  5089.  Same  —  On  death  of  either  party.—  In  all  cases  where  an 
appeal  has  been  taken  to  the  supreme  court,  and,  after  the  case  has  been  sub- 
mitted to  the  supreme  court,  but  before  the  entry  of  judgment  thereon  in  such 
court,  either  party  to  such  appeal  dies,  and  the  surviving  parties  to  such  ac- 
tion, or  the  legal  representative  or  successor  in  interest  of  said  deceased  party 
or  either  of  them,  shows  by  affidavit  filed  therein  that  such  death  has  occurred, 
it  shall  be  the  duty  of  the  clerk  of  the  supreme  court  to  substitute  the  name 
of  the  person  so  shown  to  bo  the  legal  representative  or  successor  in  interest 
of  such  deceased  party;  and  the  action  shall  thereupon  proceed,  and  all  sub- 
sequent proceedings  bad,  and  judgment  be  entered  therein,  for  or  against  such 
1^1  representative  or  successor  in  interest,  or  such  jointly  or  alone,  as  the 
case  may  be. 

1876^  ch.  47,  8  ^ 
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CHAPTER  69  (G.  S.  ch.  73). 

WITNESSES  AND  EVIDENCE. 

Title   l.  Competency  op  witnesses  and  EviDSNCBi 

2.  Means  op  securing  attendance. 

8.  Modes  of  taking  testimony. 

4,  Perpetuate  testimony. 

6.  Preservation  of  testimony. 


competency 

Sections, 

5000. 
5091-5094. 
5095-50y6. 

5097. 

5098. 

5099. 


OP  wttnisses  and   evidence. 


Witness  defined. 
Incompetent  witnesses. 
Competent  witnesses. 
Confessions. 

Testimony  of  accomplice. 
In  prosecutions  for  counterfeiting 
bank-notes. 

5100.  For  uttering  counterfeit  notes,  etc 

5101.  In  prosecutions  for  libel. 
5103.     In  prosecutions  for  rape. 

5103-5105.     In  marriaj<e  and  divorce. 
5106-5108,     Lost  inytruments. 

5109.     Oral  proceed in^cs  before  justices. 
5110-5111.     Proof  of  conviction, 
5112-5114.     Account  books. 
5115-5117.     Bills  and  notes. 
511!i-5l20.     Aliidavits. 
5121-5122.     Conveyances. 

b\24.     Written    instruments     acknowl- 
edged. 
5124-5128.     Cert  I  tied  copies  of  records. 

5129.     Certified    copies  of    decisions   or 
documents. 


Sections. 

5180-5134. 

51^1-5137. 

5138-5139. 

5140-6143. 

5144. 

5145. 


Land -office  records. 
Printed  copies  of  statutes. 
Foreign  laws. 

Dockets  of  justices  of  peaceb 
Records  of  foreign  courts. 
Inspection  of  documents. 


means  of  securing  attendanck, 

5146-5150.     Subpoenas. 
5151-5153,     Oath  of  witnesses, 

MODES  OF  TAKING  TESTIMONY. 
5154-5171.     Depositions  within  the  state. 


6172. 
5173-51b0. 


Dept»sitious  to  be  used  out  of  state. 
DepoMtions  without  the  state. 


PERPETUATE  TESTIMONY. 

5181-5186.     Witnesses  within  the  state, 
5187-5192.     Witnesses  without  the  state. 

PRESERVATION  OF  TESTIMONY, 

5193-5196.     Deposit  of  instruments. 
5 197-5200.     Affidavits  —  Deposit  of. 


TITLE  1. 

COMPETENCY  OF  WITNESSES  AND  EVIDENCE. 

Sec.  5090.  Witness  defined. —  A  witness  is  a  person  whose  declaration 
under  oath  is  received  as  evidence  for  any  purpose,  whether  such  declaratioa 
is  made  on  oral  examination,  or  by  deposition  or  affidavit. 

G.  S.  ch.  73,  §  6. 

Incompetent. 

Sec  5091.  Not  competent  witnesses. —  The  following  persons  are  not 
competent  to  testify  in  any  action  or  proceeding: 

First.  Those  who  are  of  unsound  mind,  or  intoxicated,  at  the  time  of  their 
production  for  examination. 

Second.  Children  under  ten  years  of  age,  who  appear  incapable  of  receiv- 
ing just  impressions  of  the  facts  respecting  which  they  are  examined,  or  of  re- 
lating them  truly, 

G.  S.  ch.  73,  §  9.     37  M.  436. 

Seo.  5092.  Same  — Examination  by  court.—  The  court  before  whom 
an  infant,  or  a  person  apparently  of  weak  intellect,  is  produced  as  a  witness, 
may  examine  such  person  to  ascertain  his  capacity,  and  whether  he   nn.lt>p- 
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stands  the  nature  and  obligations  of  an  oath ;  and  any  court  may  inquire  of 
any  person,  what  are  the  peculiar  ceremonies  observed  by  him  in  swearing^ 
wliich  he  deems  most  obligatory. 
G.  a  ch.  73,  §  14    23  M.  104.  '  '^  ] 

Skc.  5093.    When  adverse  party  dead  or  insane It  shall  not  be 

competent  for  any  part^;^  to  an  action,  or  interested  in  the  event  thereof,  to 
give  evidence  therein  of  or  concerning  any  conversation  with,  or  admission 
of,  a  deceased  or  insane  party  or  person,  relative  to  any  matter  at  issue  be- 
tween the  parties. 

G.  &  ch.  73,  g  8,  as  amended  1874,  ch.  70 ;  1877,  ch.  40.  Before  amendment  this  section  lim- 
ited to  contracts,  and  did  not  apply  when  contract  executed  by  an  agent,  nor  to  assignor, 
payee  or  indorser,  "whose  testimony  is  received."  Acts  1874.  ch.  70.  excepted  cases  when 
contract  entered  into  in  presence  of  third  parties.  8  M.  851 ;  12  M.  407;  18  M.  537;  21  M.  108; 
22  M.  897;  86  M.  202,  895;  37  M.  257;  38  M.  118.  The  principle  involved  in  this  section  and 
.  the  reasons  for  it  are  in  47  Barb.  586;  55  Barb.  887.  45  M.  65;  46  M.  87;  89  M.  646;  40  M.  152; 
44  M.  855;  47  N.  W.  814;  48  M.  90. 

Sec.  5094.  Confidential  relations* —  There  are  particular  relations  in 
which  it  is  the  policy  of  the  law  to  encourage  confidence,  and  preserve  it  in- 
violate; therefore  a  person  cannot  be  examined  as  a  witness  in  the  following 
oases: 

Husband  and  wife. —  First.  A  husband  cannot  be  examined  for  or 
against  his  wife,  without  her  consent;  nor  a  wife  for  or  against  her  husband, 
without  his  consent;  nor  can  either,  during  the  marriage  or  afterward,  be, 
without  the  consent  of  the  other,  examined  as  to  any  communication  made 
by  one  to  the  other  during  the  marriage:  but  this  exception  does  not  apply 
to  a  civil  action  or  proceeding  by  one  against  the  other,  nor  to  a  criminal  ac- 
tion or  proceeding  for  a  crime  committed  by  one  against  the  other;  nor  to 
proceedings  supplementary  to  execution. 

Attorneys. —  Second.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication  made  by  the  client  to  him,  or 
his  advice  given  thereon,  in  the  course  of  professional  duty.    40  m.  871. 

Priests. —  Third.*  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  the  confession  made  to 
him  in  his  professional  character,  in  the  course  of  discipline  enjoined  by  the 
church  to  which  he  belongs. 

Physicians. —  Fourth.  A  regular  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined,  in  a  civil  action,  as  to  any  information  ac- 
quired in  attending  the  patient,  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient. 

Public  officers. —  Fifth.  A  public  officer  cannot  be  examined  as  to  com- 
munications made  to  him  in  oflBcial  confidence,  when  the  public  interest  would 
suffer  by  the  disclosure. 

0.  S.  ch.  73,  g  10,  as  amended  1889,  ch.  72,  approved  March  15th,  by  adding  "  nor  to  pro- 
oeediugB  euppiementary  to  execution,"  to  first  subdivision.  4  M.  2535:  19  M.  523;  27  M.  69,  35 
H  UL  This  principle  pre^aUed  at  common  law.  1  Oreenlf.  £v.  §§  334,  335,  346.  44  M.  159; 
^M.  372. 

Competent. 

Sec.  5095.  Competent  witnesses. —  All  persons,  except  as  hereinafter 
provided,  having  the  power  and  faculty  to  perceive,  and  make  known  their 
perceptions  to  others,  may  be  witnesses.  Neither  parties  nor  other  persons 
who  have  an  interest  in  the  event  of  an  action  are  excluded,  nor  those  who 
have  been  convicted  of  crime,  nor  persons  on  account  of  their  religious  opin- 
ions or  belief;  although,  in  every  case,  the  credibility  of  the  witnesses  may  be 
drawn  in  question.  ^And  on  the  trial  of  all  indictments,  complaints,  and 
otb^  proceedings  against  persons  charged  with  the  commission  of  crimes  or 
offences,  the  person  so  charged  shall,  at  his  request,  but  not  otherwise,  be 
^ieemed  a  competent  witness;  nor  shall  the  neglect  or  refusal  to  testify  create 
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any  presumption  against  the  defendant,  nor  shall  such  neglect  be  alluded  to 
orcommented  upon  by  the  prosecuting  attorney  or  by  the  court. 

G.  S.  (h,  78,  §  7,  as  amended  1868,  ch.  70.  Amendment  struck  out  at*,  "But  no  defendant 
in  a  criminal  action  or  proceeding  shall  be  a  competent  witness  for  himself,  nor,  until  ac- 
quitted or  convicted,  for  a  codefendant"  1  M.  207;  4  M.  488;  10  M.  350;  14  M.  85,  105;  39  M. 
546 ;  40  M.  152 ;  44  M.  355    1893,  ch.  105. 

Sec,  500G.  Same  —  Adverse  party. —  A  party  to  the  record  of  any  civil 
proceeding  in  law  or  equity,  or  a  person  for  whose  immediate  benefit  such 
proceeding  is  prosecuted  or  defended,  may  be  examined  as  if  under  cross- 
examination  at  the  instance  of  the  adverse  party,  or  any  of  them,  and  for  that 
purpose  may  be  compelled  in  the  same  manner  and  subject  to  the  same  rules 
for  examination  as  any  other  witness  to  testify,  but  the  party  calling  for  such 
examination  shall  not  be  concluded  thereby  but  may  reout  it  by  counter  tes- 
timony. 

1885,  ell.  193:  "An.  act  regulating  the  admission  of  evidence  in  civil  actiona"  Approved 
March  7,  1885.  This  principle  prevailed  in  chancery  courts  (1  Greenlf.  Ev.  §  381;  2  Daniel, 
Ch.  Pr.  1044;  10  Wheat  867),  and  was  enacted  in  many  states  (13  O.  St  273;  12  Kan.  4531    47 

M.  457. 

Sec.  5097.  Confessions. —  A  confession  of  a  defendant,  whether  made  in 
the  course  of  judicial  proceedings,  or  to  a  private  person,  cannot  be  given  in 
evidence  against  him,  when  ma^ie  under  the  influence  of  fear  produced  by 
threats ;  nor  is  it  sufficient  to  warrant  his  conviction,  without  evidence  that 
the  offence  charged  has  been  committed. 

a  S.  ch.  78,  §  93  (103).    4  M.  368 ;  29  M.  222. 

Sec.  5098.  Testimony  of  accomplice.— A  conviction  cannot  be  had 
u])on  the  testimony  of  an  accomplice,  unless  he  is  corroborated  by  such  other 
evidence  as  tends  to  convict  the  defendant  of  the  commission  of  the  offence, 
and  the  corroboration  is  not  sufficient  if  it  merely  shows  the  commission  of 
the  offence  or  the  circumstances  thereof. 

a  S.  ell.  73,  §  94  (104),    30  M.  525;  29  M.  369;  28  M.  224;  37  M.  218;  41  N.  W.  299;  40  M.  55. 

Sec  5099.    In  prosecutions  for  counterfeiting  bank-notes,  etc In 

all  prosecutions  for  forging  or  counterfeiting  any  notes  or  bills  of  any  banking 
company  or  corporation,  or  for  uttering,  publishing  or  tendering  in  payment 
as  true,  any  forged  or  counterfeit  bank-bills  or  notes,  or  for  being  possessed 
thereof  with  the  intent  to  utter  and  pass  them  as  true,  the  testimony  of  the 
president  and  cashier  of  such  banks  may  be  dispensed  with,  if  their  place  of 
residence  is  without  this  state,  or  more  than  forty  miles  from  the  place  of 
trial;  and  the  testimony  of  any  person  acquainted  with  the  signature  of  the 
president  or  cashier  of  such  banks,  or  who  has  knowledge  of  the  difference  la 
the  appearance  of  the  true  and  counterfeit  bills  or  notes  thereof,  may  be  ad- 
mitted to  pcove  that  any  such  bills  or  notes  are  counterfeit. 

G.  S.  ch.  73, '§90  (100). 

Sec  5100.    For  uttering  counterfeit  treasury  notes,  etc.— In  all 

prosecutions  for  forging  or  counterfeiting  any  note,  certificate,  bill  of  credit, 
or  security  issued  on  behalf  of  the  United  States,  or  on  behalf  of  any  state  or 
territory,  or  for  uttering,  publishing,  or  tendering  in  payment  as  true,  any 
such  forced  or  counterfeit  note,  certificate,  bill  of  credit,  or  security,  or  for 
being  possessed  thereof  with  intent  to  utter  and  pass  the  same  as  true,  the 
certificate  under  oath  of  the  secretary  of  the  treasury,  or  of  the  treasurer  of 
the  United  States,  or  of  the  secretary  or  treasurer  of  any  state  or  territory  on. 
whose  behalf  such  note,  certificate,  bill  of  credit  or  security  purports  to  have 
been  issued,  shall  be  admitted  as  evidence  for  the  purpose  of  proving  the 
same  to  be  forged  or  counterfeit 

a  S.  ch.  73,  ^  91  (101). 

Seo.  5101.  In  prosecutions  for  libel. —  In  all  criminal  prosecutions  or 
indictments  for  libel,  the  truth  may  be  given  in  evidence;  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and  was  published  with 
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good  motives  and  justifiable  ends,  the  party  shall  be  acquitted;  and  the  jury 
shall  have  the  right  to  determine  the  law  and  the  fact. 
O.  &  ch.  7S,  g  95  (105).    40M.  55. 

Sec.  5102.  In  prosecutions  for  rape —  Proof  of  actual  penetration  into 
the  body  is  sufficient  to  sustain  an  indictment  for  rape,  or  for  the  crime  against 
nature. 

O.  a  ch.  78,  §  92  (103). 

MaBRIAOE DiVOBOB. 

Sec.  5103.  Proof  Of  marriage. —  When  the  fact  of  marriage  is  required 
or  offered  to  be  proved  before  any  court,  evidence  of  the  admission  of  such 
fact  by  the  party  against  whom  the  proceeding  is  instituted,  or  of  general 
repute,  or  of  cohabitation  as  married  persons,  or  any  other  circumstantial  or 
presumptive  evidence  from  which  the  fact  may  be  inferred,  shall  be  compe- 
tent, 

6.  a  ch.  73,  §  89  (99).     12  M.  476;  23  M.  528;  25  M.  35. 

Sec  5 1 04.  Same — Certificates  —  Records. —  The  origi nal  certi ficates 
and  records  of  marriage,  made  by  the  judge,  justice  or  minister,  as  prescribed 
by  law,  and  the  record  thereof  by  the  clerk  of  the  district  court,  or  a  copy  of 
such  record  duly  certified  by  such  clerk,  shall  be  received,  in  all  courts  and 
places,  as  presumptive  evidence  of  the  fact  of  such  marriage. 

G.  a  ch.  73,  g  88  (97).    41  M.  50. 

Sec.  5105.    In  divorce. —  Divorces  shall  not  be  granted  on  the  sole  con- 
fessions, admissions  or  testimony  of  the  parties,  either  in  or  out  of  court. 
G.  a  ch.  73,  §  96  (106).    6  M.  458. 

Lost  Instruments. 

Sec.  5106.  Evidence  to  disprove  loss. —  Whenever  any  party  to  an  ac- 
tion is  permitted  to  prove  by  his  own  oath  the  loss  of  any  instrument,  in  order 
to  admit  other  proof  of  the  contents  thereof,  the  adverse  party  maj'  also  bo 
examined  by  the  court,  on  oath,  to  disprove  such  loss,  and  to  account  for  such 
instrument. 

G.  S-  ch.  73,  §  67  (75).     This  and  succeeding  sections  is  the  jurisdiction  which  courts  of 
chancery  always  exercised.     1  Story',  Eq.  Jur.  S  82;  1  Ves.  344,  446;  2  Ves.  dS;  16  Ves.  430; 
4  Johns.  Ch.  294;  6  id.  342;  Mitf.  Eq.  PI.  222;  1  Daniel,  Ch.  Pr.  611.     The  method  of  proof  is  . 
ihf^sanie  as  at  common  law.     1  Greenlf.  Ev.  ^g  M,  509,  558;  1  Stark.  Ev.  836;  6  Term  R.  236- 
4  PhiL  Ev.  441. 

Sec.  6107.    Instrument  for  payment  of  money In  any  action 

founded  upon  any .  negotiable  promisson''  note,  bill  of  exchange,  bond  or 
other  instrument  for  the  payment  of  money,  or  in  which  such  note,  bill,  bond 
or  other  instrument  might  be  allowed  as  a  set-oflf  in  the  defense  of  any  action, 
if  it  appears  on  the  trial  that  such  note,  bill,  bond  or  other  instrument  was 
lost  while  it  belonged  to  the  party  claiming  the  amount  due  thereon,  parol  or 
other  evidence  of  the  contents  thereof  may  be  given  on  such  trial,  and  not- 
withstanding such  note,  bill,  bond  or  other  instrument  was  negotiable,  such 
party  shall  be  entitled  to  receive  the  amount  duo  thereon,  as  if  such  note,  bill, 
bond  or  other  instrument  had  been  produced. 

G.  S.  ch.  73,  §  68  (76),  as  amended  1879,  ch.  52.  Approved  February  28th.  Amendment  in- 
serted ••  bond  or  other  instrument  for  the  paynlent  of  money."     14  M.  406. 

Sec.  5108.  Same  —  Indemnity  bond.—  But  to  entitle  a  party  to  a  re- 
covery on  a  negotiable  promissory  note,  bill  of  exchange,  bond  or  other 
iostroment  for  the  payment  of  money,  which  has  been  lost,  he  shall,  before 
iadgment  is  entered,  execute  a  bond  to  the  adverse  party,  in  a  penalty  at 
least  double  the  amount  of  such  note,  bill,  bond  or  other  instrument,  with 
at  least  two  sureties  to  be  approved  by  the  court  in  which  the  recovery  is  had, 
or  the  clerk  thereof  in  case  no  trial  is  had,  conditioned  to  indemnify  the  ad- 
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verse  party,  bis  heirs  and  personal  representatives,  against  all  claims  by  any 
other  persons  on  account  of  such  note,  bill,  or  other  instrument  and  against 
all  costs  and  expenses  by  reason  of  such  claims;  provided^  that  in  case  the 
statute  of  limitations  shall  have  run  against  such  note,  bill,  bond  or  other  in- 
strument while  the  action  is  pending  and  before  a  recovery  is  had  thereon, 
the  court  in  which  the  action  is  pending  may,  in  its  discretion,  reduce  the 
amount  of  the  penalty  of  such  indemnity  bond  or  permit  judgment  to  be  en- 
tered without  such  bond. 

G.  S.  ch.  73,  §  69,  as  amended  1879,  ch.  53.  Approved  February  28th.  Amendment  inserted 
"  bond  or  other  instrument  for  the  payment  of  money/'  and  added  the  pro  visa 

Obal  Peooeedings  Before  Justices. 

Seo.  5109.  How  proved. —  The  proceedings  in  any  cause  had  before  a 
justice,  not  reduced  to  writing  by  saia  justice,  nor  being  the  contents  of  any 
paper  or  document  produced  before  said  justice,  unless  such  paper  or  document 
is  lost  or  destroyed,  may  be  proved  by  the  oath  of  the  justice.  In  case  of  his 
death  or  absence,  they  may  be  proved  by  producing  the  original  minutes  of 
such  proceeding  entered  in  a  book  kept  by  such  justice,  accompanied  by  proof 
of  his  handwriting;  or  they  may  be  proved  by  producmg  copies  of  such  min- 
utes, sworn  to  by  a  competent  witness  as  having  been  compared  by  him  with 
the  original  entries,  with  proof  that  such  entries  were  in  the  handwriting  of 
the  justice. 

G.  S.  ch.  78,  §  78  (85). 

Proof  op  Conviction. 

Seo.  51 10.  By  copy  of  minutes. —  A  copy  of  the  minutes  of  any  convic- 
tion and  judgment,  duly  certified  by  the  clerk  in  whose  custody  such  minutes 
are,  under  his  official  seal,  together  with  a  copy  of  the  indictment  on  which 
the  conviction  was  had,  certified  in  the  same  manner,  shall  be  evidence,  in  all 
courts  and  places,  of  such  conviction  and  judgment,  without  the  production  of 
the  judgment-roll. 

G.  S.  ch.  73,  §  74  (81). 

Sec.  5111.  By  certifieate  of  justice. —  Every  certificate  of  conviction 
made  and  filed  by  a  justice  under  the  provisions  of  law,  or  a  duly  certified 
copy  thereof,  is  evidence,  in  all  courts  and  places,  of  the  facts  therein  con- 
tamed.  '  K 

G.  S.  ch.  73,  §  79  (86). 

Account  Books. 

Sec  5112.  Prima  facie  evidence. —  Whenever  a  party  in  any  cause  or 
proceeding  produces  at  the  trial  his  account  books,  and  proves  that  said  books 
are  his  books  of  account  kept  for  that  purpose,  that  they  contain  the  original 
entries  of  charges  for  moneys  paid,  or  goods  or  other  articles  delivered,  or 
work  and  labor  or  other  services  performed,  or  materials  furnished;  that  the 
charges  therein  were  made  at  the  time  of  the  transactions  therein  entered; 
that  they  were  in  the  handwriting  of  some  person  authorized  to  make  charges 
in  said  books,  and  are  just  and  true  as  the  person  making  such  proof  verily  be- 
lieves, the  witness  by  whom  said  books  are  sought  to  be  proved  being  subject 
to  all  the  rules  of  cross-examination,  and  said  books  subject  to  all  just  excep- 
tions as  to  their  credibility,  said  books  shall  be  received  as  prima  facie  evidence 
of  the  charges  therein  contained. 

G.  S.  ch.  73,  ^  70  (78^,  as  amended  1876,  ch.  52,  approved  March  2d,  which  amended  this 
section  and  repealed  section  71.     21  M.  225;  22  M.  19;  82  M.  50;  86  M.  194.    1898,  ch.  56. 

Sec  5113.  Ledger  to  be  produced,  when.— Where  a  book  has  marks 
which  show  that  the  items  have  been  transferred  to  a  ledger,  the  book  shall 
not  be  testimony  unless  the  ledger  is  produced. 

G.  a  ch.  78,  §  72  (79). 
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Sec.  5114.    Entries  by  person  deceased. —  Any  entries  made  in  a  book 
by  a  person  authorized  to  make  the  same,  he  being  dead,  may  be  received  as 
evidence,  in  a  case  proper  for  the  admission  of  such  book  as  evidence,  on  proof 
that  the  same  are  in  his  handwriting,  and  in  a  book  kept  for  such  entries,  with 
oat  further  verification. 

G.  &  ch.  73,  §  73  (80). 

Bills  and  Notes. 

Sec.  5115.    Signatures  presumed  genuine In  actions  brought  on 

promissory  notes  or  bills  of  exchange  by  the  indorsee,  the  possession  of  the 
note  or  bill  is  prima  facie  evidence  that  the  same  was  Indorsed  by  the  person 
by  whom  it  purports  to  be  endorsed;  and  every  written  instrument  purport- 
ing to  have  been  signed  or  executed  by  any  person  shall  be.  proof  that  it  was 
BO  signed  or  executed,  until  the  person  by  whom  it  purports  to  have  been 
signed  or  executed  shall  deny  the  signature  or  execution  of  the  same  by  his 
oath  or  affidavit;  but  this  section  shall  not  extend  to  instruments  purporting 
to  have  been  signed  or  executed  by  any  person  who  shall  have  died  previous 
to  the  requirement  of  such  proof. 

G.  a  cb.  78,  ii  82  (89).  as  amended  1867,  ch.  64;  1875,  ch.  67.  23  M.  07-  81  M.  63;  30  M.  810; 
80  M.  442;  29  M.  175;  28  M.  398;  36  M.  131 ;  37  M.  404  ;  .5  M.  280;  47  M.  87d. 

Sec.  5116.    Indorsement  of  money  received An  indorsement  of 

money  received,  on  any  promissory  note,  which  appears  to  have  been  made 
when  it  was  against  the  interest  of  the  holder  to  make  it,  is  prima  facie  evi- 
dence of  the  facts  therein  contained. 

G.  a  ch.  73,  §  83  (90).     29  M.  174. 

Sec.  5117.  Existence  of  corporation  or  partnership.—  In  all  actions 
brought  by  any  corporation,  or  by  any  persons  as  copartners,  or  by  the  en- 
dorsers of  any  such  corporation  or  copartners,  upon  any  promissory  note,  bill 
of  exchange,  or  other  written  instrument  for  the  payment  of  money  only,  ex- 
ecuted and  delivered  by  the  defendant  to  such  corporation  by  its  corporate 
name,  or  to  such  plaintiffs  or  copartners  by  their  firm  name,  the  production 
in  evidence  of  the  instrument  upon  which  such  action  is  brought  shall  be  prima 
facte  evidence  of  the  existence  of  such  corporation,  and  that  the  persons 
named  as  payees  in  such  written  instrument  are,  and  at  the  time  of  the  execu- 
tion of  said  instrument  were,  such  copartners. 

1876.  ch.  32,  §  3:  **  An  act  in  reference  to  pleadings  and  evidence  in  certain  civil  actions." 
Approved  February  25.  1876.  Sections  1,  2,  4  of  this  act  provide  that  allegation  of  corpora- 
tion or  copartnership  need  not  be  proved  unless  expressly  denied.    30  M.  310. 

Affidavits. 

Seo.  5118.  Of  publication — The  affidavit  of  the  printer,  or  foreman  of 
such  printer,  of  any  newspaper  published  in  this  state,  of  the  publication  of 
any  notice  or  advertisement  which  by  any  law  of  this  state  is  required  to  bo 
published  in  such  newspaper,  is  prima  facie  evidence  of  such  publication,  and 
of  the  facts  stated  therein. 

G.  S.  ch.  73,  §  57  (64). 

Sec.  5119.  Taken  without  the  state.—  All  oaths  or  affidavits  taken  out 
of  the  state,  before  any  officer  authorized  to  administer  oaths,  and  certified  by 
the  clerk  of  a  court  of  record,  may  be  used  and  read  upon  the  argument  of 
any  motion,  to  the  same  extent,  and  with  like  effect,  as  if  taken  within  this 
state:  provided^  that  if  such  affidavit  is  taken  before  a  notary  public,  or  com- 
missioner for  this  state,  no  such  certificate  shall  be  required. 

G.  S.  ch.  73,  §  35.    47  M.  56a 

Seo.  5120.  Of  publication  prior  to  1870.— When  any  legal  notice  ap- 
pears in  any  printed  newspaper  purporting  to  be  published  in  this  state  prior 
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to  the  year  eighteen  hundred  and  seventy,  filed  with  the  State  Historical  So- 
ciety of  this  slate,  the  secretary  or  other  officer  of  such  society  may  make  an 
aifidavit  setting  forth  a  copy  of  such  notice  and  stating  that  the  same  is  a 
true  copy  of  such  notice  contained  in  such  printed  newspaper,  the  name,  place 
where  it  purports  to  have  been  published,  and  the  date  or  dates  of  the  differ- 
ent issues  or  numbers  thereof  containing  such  notice,  and  so  on  file.  Such 
affidavit  may  be  recorded  in  the  office  of  register  of  deeds  of  any  county  in 
which  any  real  estate  affected  by  such  notice  is  situated,  and  shall  be  evidence 
that  such  newspaper,  with  such  notice  therein,  was  rcirularly  published  at  the 
times  and  at  the  place  so  stated.  If  the  sheritFs  certificate  of  any  foreclosure 
sale  was  made  and  recorded  prior  to  the  year  eighteen  hundred  and  seventy', 
and  if  any  copy  of  the  notice  of  such  foreclosure  sale,  or  of  any  adjournment 
thereof  is  contained,  in  any  newspaper  so  on  file,  and  the  numbers  or  issues  so 
on  file  are  of  the  proper  date  or  dates  for  the  publication  of  such  notice  or 
adjournment,  but  some  of  the  numbers  or  issues,  or  parts  of  numbers  or  issues 
of  such  paper,  of  the  proper  date  or  dates  for  the  publication  of  such  notice 
or  adjournment  are  missing  from,  or  cannot  be  found  amongst  the  papers  of 
said  society,  such  affidavit  may  state  the  dates  of  such  numbers  or  issues  so 
on  file,  and  of  such  numbers  or  issues  which  cannot  be  found  on  file  with  said 
society,  and  such  affidavit  when  so  recorded  shall  be  evidence  so  far  as  such 
certificate  shows  such  publication  of  such  notice  in  said  paper. 

1889,  ch.  270:  '*  An  act  for  procurinj;  evidence  of  the  publication  of  legal  notices  in  news- 
papers filed  with  the  Slate  Historical  Society."     Approved  March  9,  1889. 

Conveyances. 

Sec.  5121.  Conveyances,  and  copies  of  records.— All  conveyances  of 
real  estate,  and  other  instruments  authorized  by  hiw  to  be  recorded,  and 
which  are  acknowledged  or  proved  as  provided  by  law,  and,  if  the  same  have 
been  recorded,  the  record  or  a  transcript  thereof,  certified  by  the  register  in 
whose  office  the  same  is  recorded,  may  be  read  in  evidence  without  further 
proof;  but  the  effect  of  such  evidence  may  be  rebutted  by  other  competent 
testimony. 

^     G.  S.  ch.  73,  §  87  (96).     6  M.  25 ;  9  M.  230 ;  12  M.  255 ;  16  M.  457 ;  33  M.  276 ;  45  M.  280. 

Sec  5122.  Same  —  Whether  duly  recorded.— That  in  all  cases  where 
deeds  or  other  conveyances  of  real  estate  within  this  state,  or  letters  of  at- 
torney authorizing  the  same,  have  heretofore  been  actually  recorded  in  the 
office  of  the  register  of  deeds,  for  the  county  where  the  real  estate  thereby 
alfected  was  at  the  time  of  the  making  of  such  records,  or  is  situate,  whether 
such  deeds,  conveyances  and  letters  of  attorney  were  duly  and  properly  ad- 
mitted to  record  or  otherwise,  all  such  records  may  nevertheless  be  read  in 
evidence  in  any  court  within  this  state,  and  shall  be  received  as  prima  facie 
evidence  of  the  contents  of  the  original  instruments  of  whicli  they  purport  to 
be  the  records,  and  all  such  records  shall  in  all  respects  have  the  same  force 
and  effect  as  they  would  have  if  such  original  instruments  at  the  time  they 
wer^^  so  recorded  had  been  legally  entitled  to  record. 

That  duly  authenticated  copies  of  aforesaid  record  may  be  read  in  evidence 
in  any  court  within  this  state,  with  the  same  effect  as  the  records  tiieraselves 
aforesaid;  provided^  that  nothing  in  this  act  shall  be  held  to  affect  any  vested 
rights  nor  apply  to  any  action  commenced  or  now  pending  in  any  of  the 
courts  of  this  state. 

1885,  ch.  179:  "An  act  relating  to  the  records  in  the  offices  of  the  register  of  deeds."  Ap- 
proved February  27,  1885.      Am.  1891,  ch.  TS. 

WfiirrEN  Instruments  Acknowledged. 

Sec.  5123.  When  evidence. —  Every  written  instrument,  except  promis- 
sory notes  and  bills  of  exchange,  and  except  the  last  wills  of  deceased  persons, 
may  be  proved  or  acknowledged  in  the  manner  now  provided  by  law  for  taking 
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the  proof  or  acknowledgment  of  conveyances  of  real  estate;  and  the  certifi- 
cate of  the  proper  oflScer  indorsed  thereon  shall  entitle  such  instrument  to  be 
read  in  evidence  in  all  courts  of  justice,  and  all  proceedings  before  any  officer, 
body  or  boar^,  with  the  same  eflfect,  and  in  the  same  manner,  as  if  such  in- 
strament  was  a  conveyance  of  real  estate. 
G.  a  ch.  73,  §  60  (67).    84  M.  265;  86  M.  157. 

Ceetifed  Copies  of  Eeooeds- 

Sec.  5124.  When  evidence. —  Copies  of  all  papers,  documents  or  writ- 
ings ^required  by  law  to  be  filed  or  left  in  any  public  office  in  this  state,  and 
transcripts  of  any  public  records  kept  therein,  certified  by  the  officer  having 
costody  of  the  same,  under  his  official  seal,  if  he  has  one,  are  admissible  in 
evidence,  with  the  like  effect  and  to  the  same  extent  as  the  originals. 

a  S.  ch.  78,  §  66  (78).    This  is  the  common  law.     1  Greenlf.  Ev.  gg  91,  485,  507. 

Seo.  5125.  Form  of  certificate.—  Whenever  a  certified  copy  of  an  affi- 
davit, record,  document  or  other  paper,  is  allowed  by  law  to  be  evidence,  such 
copy  shall  be  certified  by  the  officer  in  whose  custody  the  same  is  required  by 
law  to  be,  to  have  been  compared  by  him  with  the  original,  and  to  be  a  cor- 
rect transcript  therefrom;  and  if  such  officer  have  any  official  seal  by  law, 
such  certificate  shall  be  authenticated  by  such  seal;  *  but  this  section  shall  not 
apply  to  any  record,  document  or  any  papers  kept  in  the  departments  or  offices 
of  the  United  Slates  government. 

G.  S.  ch.  73,  §  58  (65),  as  amended  18T6,  ch.  70.  Approved  March  6th.  Amendment  below  ♦. 
14  M.  236;  35  M.  533. 

Sec.  5126.  Same  —  Limitation. —  But  the  preceding  section  shall  not  be 
construed  to  reouire  the  affixing  of  the  seal  of  the  court  to  any  certified  copy 
of  a  rule  or  oraer  made  by  such  court,  or  of  any  paper  filed  therein,  when 
such  copy  is  used  in  the  same  court,  or  before  any  officer  thereof. 

G.  8.  ch.  78,  §  59  (66). 

Sec.  5127.  Certificate  that  paper  not  in  office —  When  any  officer  to 
whom  the  legal  custody  of  any  documents,  instrument  or  paper  belongs,  shall 
certify,  under  his  official  seal,  that  he  has  made  diligent  examination  in  his 
oflBce  for  such  paper,  instrument  or  document,  and  that  it  cannot  be  found, 
such  certificate  is  presumptive  evidence  of  the  fact  so  certified,  in  all  causes, 
matters  and  proceedings,  in  the  same  manner,  and  with  like  effect,  as  if  such 
officer  had  personally  testified  to  the  same  in  the  court  or  before  the  officer 
before  whom  such  cause,  matter  or  proceeding  may  be  pendm^;. 

G.  S.  ch.  73,  §  65  (72). 

Skc.  5128.  Of  United  States  records — That  copies  of  all  or  any 
records,  papers  or  documents  belonging  to  and  being  in  any  of  the  govern- 
mental aepartments  of  the  United  States,  authenticated  as  such,  and  in  ac- 
cordance with  the  laws  of  the  United  States  to  entitle  such  records^  papers 
or  documents  to  be  received  as  evidence  in  the  courts  of  the  United  States, 
shall  be  received  and  admitted  as  evidence  in  all  the  courts  of  the  state  of 
Minnesota. 

1878,  ch.  52,  §  1 :  **  An  act  rnakinn^  copies  of  ceitain  records  and  other  papers  and  certain 
oertificatee  evidence  in  the  courts  of  this  state."    Approved  March  12,  1B78. 

CfiBTjFtBD  Copt  of  Decision  or  Document. 

Sva  5129.  Certify  under  seal. —  That  the  state  librarian,  upon  the  ap- 
plication of  any  person  may  make  out  and  certify,  under  his  otUcial  seal,  a 
copy  or  copies  of  any  judicial  decision  of  any  report  or  proceeding  contained 
in  any  of  the  laws  or  equity  reports  in  his  office  or  under  his  charge,  as  such 
librarian,  and  of  any  other  document  or  paper  in  his  custody,  and  any  such 
oerUfied  copy  may  be  used  and  read  before  any  judge  or  court,  or  in  any  legal 
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proceeding  to  the  same  effect  as  the  original  book,  report,  document  or  paper, 
could  or  might  be  used  if  produced  before  such  judge,  court  or  other  author- 
ity, and  he  shall  be  entitled  to  charge  for  the  same  at  the  rate  of  fifteen  cents, 
per  folio. 

1879,  cb.  89:  '*  An  act  authorizing  the  state  Hbrarian  to  make  and  certify  copies  of  judicial 
decisions  and  other  documents  in  his  custody  and  provide  for  the  use  of  the  same."  Approved 
March  4, 1879. 

Land-offioe  Records. 

Sec  5130.  Receipt  or  certificate. —  The  receipt  or  certificate,  signed  by 
the  register  or  receiver  of  any  United  States  land-oflSoe,  of  the  entry  or  pur- 
chase of  any  tract  of  land,  or  of  the  location  of  any  tract  by  a  military  land 
warrant,  is  prima  facie  evidence,  in  the  courts  of  this  state,  that  the  title  of 
the  lands  mentioned  or  described  in  said  receipt  or  certificate  is  in  the  person 
Bamed  therein,  his  heirs  or  assigns. 

G.  S.  ch.  73,  §  84  (91).    8  M.  127 ;  28  M.  206 ;  42  M,  814. 

Sec.  5131.  Same  —  Record  of.— That  the  duplicate,  or  receiver's  final 
receipt,  issued  from  the  respective  United  States  land-offices  in  this  state,  shall 
be  entitled  to  record  in  the  office  of  the  register  of  deeds  of  the  county  in. 
which  the  land  therein  described  is  located;  and  all  such  records  shall  have 
the  same  force  and  etfect  in  law,  with  respect  to  notice  and  title,  as  the  record 
of  the  patent  to  such  land  would  have. 

1878,  cb.  51 :  '*  An  act  to  make  certain  papers  in  the  land  department  of  the  United  States 
witliin  the  state  of  Minnesota  matters  of  record  in  the  office  of  register  of  deeds,"  Approved 
March  11.  Ib78.     43  M.  814. 

Sko.  5132.  Certificate  of  entry.—  That  the  certificate  of  the  register  or 
receiver  of  any  of  the  United  States  land-offices  within  this  state,  showing  by 
whom,  when  and  how,  any  lands  within  this  state  were  entered  under  the 
homestead,  pre-emption  or  timber-culture  laws  of  the  United  States,  shall  be 
prima  facie  evidence,  in  all  the  courts  of  this  state,  that  the  person  named 
therein  was,  at  the  date  of  such  entry,  the  owner  in  fee  of  such  lands. 

1878,  ch.  52.  §  2 :  "  An  act  making  copies  of  certain  records  and  other  papers  and  certain 
certificaces  evidence  in  the  courts  of  this  state."  Approved  March  12,  1878.  29  M.  286;  d9 
N.  W.  98;89M.  191. 

Seo.  5133.  Patents  and  duplicates.— Patents  issued  by  the  United 
States  of  land  in  the  state,  or  duplicates  thereof  from  the  records  in  the  gen- 
eral land-office  of  the  United  States,  certified  by  the  commissioner  of  such 
land-office,  may  be  recorded  in  the  registry  of  deeds  of  the  county  in  which 
the  land  described  in  the  patent  is  situated ;  and  the  record  of  such  patents  or 
duplicates,  or  copies  of  such  records  certified  by  the  register  pf  deeds,  are  evi- 
dende,  in  like  manner  and  to  the  same  extent,  as  the  records,  or  transcripts 
thereof,  of  other  conveyances  of  real  estate. 

G.  S.  ch.  73,  g  85  (93). 

Sec.  5134.  Plats  of  survesrs. —  All  plats  of  surveys  of  public  lands,  certi- 
fied by  the  register  of  the  land-office  of  the  district  in  which  such  land  is  sit- 
uated, to  be  a  true  copy  of  the  certified  copv  on  file  in  his  office  of  the  original 
plat  thereof,  and  all  certificates,  by  the  register  of  such  land-office,  of  the  sur- 
veys or  entry  and  location  of,  or  other  facts  in  relation  to,  such  lands,  taken 
from  the  books,  of  such  land-office,  or  from  the  certificate  indorsed  on  the  copy 
of  the  original  platen  tile  therem,  are  prima  facie  evidence  of  the  facts  therein 
stated.  The  certificate  of  the  county  surveyor,  or  any  of  his  deputies,  shall 
be  admitted  as  legal  evidence;  but  the  same  may  be  explained  or  rebutted  by 
other  evidence. 

G.  a  ch.  73,  §  86  (95).     8  M.  127;  13  M.  451;  21  M.  882. 
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Printed  Copies  of  Statutes. 

Sbc.  5135.  Of  this  State. —  The  printed  copies  of  all  statutes,  acts  and  re- 
solves of  this  state,  whether  of  a  public  or  private  nature,  which  are  published 
under  the  authority  of  the  state,  are  admissible,  as  sufficient  evidence  thereof 
in  all  courts  of  law,  and  on  all  occasions  whatsoever. 

G.  S.  oh.  73,  J^  50  (55).  Acts  1874,  cb.  79,  enacted  that  Bisseirs  statates  admissible  as  prima 
facie  evidence  of  the  law.  Acts  1879,  ch.  67,  enacted  that  G.  S.  of  1878  •*  be  competent  evi 
deDce  of  the  several  acts  and  resolutions  therein  contained  in  all  the  courts  of  this  state  with* 
out  farther  proof  or  authentication."  Acts  1^1,  Ex.  S.  ch.  75,  enacted  same  provision  as  to  sup* 
plement  in  G.  a  4  M.  335.  This  is  the  general  rule.  4  Cranch,  388;  1  Dall.  463;  6  Binn.  331; 
Rus.  &  Ry.  276.     Sup.  1891,  oh.  37. 

Sec.  5136.  Of  Other  states. —  Printed  copies  of  the  statute  laws  of  any 
state  or  territory  of  the  United  States,  if  purporting  to  be  published  under  the 
authority  of  their  respective  governments,  or  if  commonly  admitted  and  read 
as  evidence  in  their  courts,  are  admissible  in  all  courts  of  law,  and  on  all  other 
occasions,  in  this  state,  as  prima  faoie  evidence  of  such  laws. 

G.  S.  ch.  73,  §  51  (57).  This  is  common-law  rule.  1  Qreenlf.  Ev.  g  489;  4  Cranch,  884;  8 
Pick.  293;  7  Mon.  585;  1  Dall.  458;  12  S.  &  R.  203. 

Sbc.  5137.  City  ordinances. —  Whenever  the  by-laws,  ordinances,  rules 
and  regulations  of  any  city  of  this  state,  incorporated  under  the  provisions 
of  chapter  thirty-one  of  the  laws  of  one  thousand  eight  hundred  and  seventy, 
entitled  '•  An  act  to  authorize  the  incorporation  of  cities,"  or  by  any  special 
act  prior  to  or  subsequent  to  that  date,  have  been  or  shall  hereafter  be  printed 
and  published  by  authority  of  the  corporation,  the  same  shall  be  received  in 
evidence  in  all  courts  and  places,  without  further  proof. 

1873,  ch.  68:  "An  act  concerning  the  proof  of  city  ordinances."    Approved  March  6, 1878. 

Foreign  Laws. 

8ec.  5138.  Proof  of, —  The  existence,  and  the  tenor  or  eflfoct  of  all  foreign 
laws  may  be  proved  as  facts,  by  parol  evidence;  but  if  it  appears  that  the  law 
in  question  is  contained  in  a  written  statute  or  code,  the  court  may,  in  its 
discretion,  reject  any  evidence  of  such  law  that  is  not  accompanied  by  a  copy 
thereof. 

G.  S.  ch.  73,  g  53  (59).  Distinction  between  proof  of  foreign  laws  and  laws  of  sister  state, 
1  Qreenlf.  Ev.  §§  486-489,  504. 

Sec.  5139.  Laws  of  Other  states. —  The  unwritten  or  common  law  of  any 
state  or  territory  of  the  United  States  may  be  proved  as  facts  by  parol  evi- 
dence; and  the  books  of  reports  of  cases  adjudged  in  their  courts  may  also  be 
admitted  as  evidence  of  such  law. 

G.  8.  ch.  73,  §  53  (58). 

Docket  of  Justice  of  Peace. 

Ssa  5140.  Evidence  before  justice. —  Whenever  it  becomes  necessary, 
in  an  action  before  a  justice  of  the  peace,  to  give  evidence  of  a  judgment  or 
other  proceedings  hacl  before  him,  the  docket  of  such  judgment  or  o'ther  pro- 
ceeding, or  a  transcript  (hereof  certified  by  him,  shall  be  good  evidence  thereof 
before  such  justice. 

G.&ch.  73,  §76(82). 

SEa  5141.  Transcript  from  justice's  docket.— A  transcript  from  the 
docket  of  any  justice  of  the  peace  of  any  judgment  had  before  him,  of  the 
proceeding  in  the  case  previous  to  such  judgment,  of  the  execution  issued 
thereon,  if  any,  and  of  the  return  to  such  execution,  if  any,  when  certified  by 
such  justice,  is  evidence  to  prove  the  facts  contained  in  such  transcript,  in  any 
ooort  in  the  county  where  such  judgment  was  rendered. 

G.  a  ch.  78,  §  76  (83). 
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Sec.  5142.  Same. —  To  entitle  such  transcript  to  be  read  in  evidence  in  a 
different  county  than  that  in  which  the  judgment  was  rendered,  or  the  pro- 
ceedings originated,  there  shall  be  attached  thereto,  or  indorsed  thereon,  a 
certificate  of  the  clerk  of  the  district  court  of  the  county  in  which  such  justice 
resides,  under  the  seal  of  said  court,  specifying  that  the  person  subscribing 
such  transcript  was,  at  the  date  of  the  Judgment  therein  mentioned,  a  justice 
of  the  peace  of  such  county. 

G.  S.  ch.  73,  §  77  (84).    82  M.  646. 

Sec.  5148.  Judgment  of  justice  in  another  state.— An  exemplifica- 
tion of  a  judgment  rendered  by  any  justice  of  the  peace,  in  any  state  or  ter- 
ritory of  the  united  States,  oflicially  certified  by  such  justice  or  his  successor 
in  office  as  a  full  and  correct  copy  of  all  the  proceedings  in  that  case  from  his 
docket,  with  a  certificate  of  magistracy  thereon,  signed  and  authenticated  by 
a  clerk  of  a  court  of  record  in  the  county  where  such  judgment  was  rendered, 
with  the  seal  thereof  attached,  is  evidence,  in  any  court  m  this  state,  to  prove 
the  facts  contained  in  such  exemplification. 

G.  S.  ch.  73,  §  80  (87),  as  amended  1889,  ch.  107,  approved  February  11th,  by  insertiDg 
«*  or  his  successor  in  office.**    19  M.  289. 

Keooeds  op  Foreign  Courts, 

Sec.  6144.  Becords  of  foreign  courts,  when.— The  records  and  ju- 
dicial proceedings  of  any  court  of  any  state  or  territory,  or  of  the  United 
States,  shall  be  admissible  in  evidence,  in  all  cases  in  this  state,  when  authen- 
ticated by  the  attestation  of  the  clerk,  prothonotary,  or  other  officer  having 
charge  of  the  records  of  such  court,  with  the  seal  of  such  court  annexed. 

G.  S.  ch.  78,  §  49  (54).  19  M.  289.  This  dispenses  with  the  manner  of  authentication  pro- 
Tided  by  act  of  congress.     1  Greenlf.  £v.  §  5U5;  2  Johns.  Cas.  119;  12  a  &  R.  203. 

9 

Inspection  of  Documents. 

Sec.  5145.  When  and  how. —  The  court  before  which  an  action  is  pend- 
ing, or  a  judge  thereof,  may  order  either  party  to  give  to  the  other,  within  a 
specitted  time,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of  any 
book,  document  or  paper  in  his  possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action,  or  the  defence  therein ;  if  com- 
pliance with  the  order  is  refused,  the  court  may  exclude  the  book,  document 
or  paper  from  being  given  in  evidence,  or,  if  wanted  as  evidence  by  the  party 
applying,  may  direct  the  jury  to  presume  it  to  be  such  as  he  alleges  it  to  be; 
and  the  court  may  also  punish  the  party  refusing.  This  section  is  not  to  be 
construed  to  prevent  a  party  from  compelling  another  to  produce  boolffi, 
papers  or  documents,  when  he  is  examined  as  a  witness. 

O.  a  ch.  78,  g  61  (88).    81  M.  28 ;  46  M.  249. 
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TITLE  2. 

MEANS  OF  SECURING  ATTENDANCE. 

SUBP(ENAS. 

Sbo.  6146.  When  and  by  whom  issued.—  Every  clerk  of  a  court  of 
record  and  every  justice  of  the  peace  may  issue  subpoenas  for  witnesses  in  all 
civil  cases  pending  before  the  court,  or, before  any  magistrates,  arbitrators,  or 
other  persons  authorized  to  examine  witnesses,  and  in  all  contests  concerning 
lands  oefore  the  register  and  receiver  of  any  land-office  in  this  state. 

0.  S.  ch.  78,  §  1.    80  M.  148. 

Sec.  5147.  How  served. —  Such  subpoena  may  be  served  by  any  person, 
by  exhibiting  and  reading  it  to  the  witness,  or  by  giving  him  a  copy  thereof, 
or  by  leaving  such  copy  at  the  place  of  his  abode. 

G.  8.  eh.  73,  §  2. 

Sec.  5148.  Liability  for  disobedience. —  If  any  person  duly  subpoenaed 
and  obliged  to  attend  as  a  witness  fails  to  do  so,  without  any  reasonable  ex- 
cuse, he  is  liable  to  the  aggrieved  party  for  all  damages  occasioned  by  such 
failure,  to  be  recovered  in  a  civil  action. 

G.  S.  oh.  73,  g  8. 

Sec.  5149.  Same  —  Contempt. —  Such  failure  to  attend  as  a  witness,  if 
the  subpoena  issues  out  of  any  court  of  record,  is  a  contempt  of  the  court,  and 
may  be  punished  by  fine  not  exceeding  twenty  dollars. 

G.  8.  eh,  78,  g  4. 

Sec.  5150.  Attachment  for  delinquent  witness — The  court,  in  such 
case,  may  issue  an  attachment  to  bring  such  witness  before  it,  to  answer  for 
the  contempt,  and  also  to  testify  as  a  witness  in  the  action  or  proceeding  in 
which  he  was  subpoenaed. 

a  a  ch.  78,  §  5. 

OaTP   op  WriNESSES. 

Sec.  6151.  The  mode  obligatory  on  witness.—  Whenever  the  court  be- 
fore which  any  person  is  offered  as  a  witness  is  satisfied  that  such  person  has 
any  peculiar  mode  of  swearinff,  which  is  more  solemn  and  obligatory,  in  the 
opinion  of  such  person,  than  the  usual  mode,  the  court  may,  in  its  discretioUi 
adopt  such  mode  of  swearing  such  person. 

G.  a  ch.  78,  §  12. 

Sec.  5152.  According  to  witness' religion. —  Every  person  belie  vine 
in  any  other  than  the  christian  religion  shall  be  sworn  according  to  the  pecul- 
iar ceremonies  of  his  religion,  if  there  are  any  such  ceremonies. 

G.  a  ch.  78,  §  l& 

Sec.  5153.  May  affirm. —  Every  person  who  declares  that  he  has  consci- 
entious scruples  against  taking  an  oath,  or  swearing  in  any  form,  shall  be  per- 
mitted to  make  his  solemn  declaration  or  affirmation. 

G.  a  oh.  78,  §  11. 
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TITLE  3. 

MODES  OF  TAKING  TESTIMONY. 

^  Depositions  Within  the  State. 

Sec.  5154.  Authorized, —  Depositions  may  be  taken  in  the  manner,  and 
according  to  the  regulations,  provided  in  this  chapter,  to  be  used  before  any 
magistrates  or  other  persons  authorized  to  examine  witnesses,  in  any  other 
than  criminal  cases.  ' 

G.  S.  ch.  73,  g  15. 

Seo.  5155.  In  criminal  cases. —  That  upon  cause  shown  to  the  court 
wherein  any  criminal  action  is  pending,  the  judge  thereof  may,  by  order,  allow 
depositions  of  witnesses  on  behalf  of  the  prisoner  to  be  taken  in  the  same 
manner  and  in  the  like  cases  where  depositions  may  be  taken  in  civil  actions; 
and  the  depositions  so  taken  may  be  used  upon  the  trial  of  such  prisoner,  in 
his  behalf,  as  depositions  are  now  allowed  and  used  in  civil  actions.  J^ro 
videdj  that  the  expense  attending  the  taking  and  return  of  such  depositions 
shall  be  paid  by  the  defendant  in  such  action,  except  the  court  shall  other- 
wise  direct,  by  order  duly  entered  upon  the  minutes  of  the  court. 

1876,  ch.  57:  **  An  act  providing  for  the  taking  of  depositions  in  behalf  of  persons  accused 
of  crime."     Approved  February  25,  1876. 

Sb:c.  5156.  When — When  a  witness  whose  testimony  is  wanted  in  any 
civil  cause  pending  in  this  state,  lives  more  than  thirty  miles  from  the  place 
of  trial,  or  is  about  to  go  out  of  the  state,  and  not  to  return  in  time  for  trial, 
or  is  so  sick,  intirm  or  aged  as  to  make  it  probable  that  he  svill  not  be  able  to 
attend  at  the  trial,  his  deposition  may  be  taken  in  the  manner  hereinafter 
provided. 

G.  S.  ch.  73,  g  16.  Depositions  introduced  into  common  law  by  1  Will.  IV.  ch.  23,  in  cases 
of  "  permanent  sickness  or  otlier  permanent  infirmity." 

Sec.  5157.  Time,  place  and  notice. —  At  any  time  after  the  cause  is  com- 
menced by  the  service  of  process  or  otherwise,  or  after  it  is  submitted  to  arbi- 
trators or  referees,  either  party  may  apply  to  any  justice  of  the  peace,  who 
shall  issue  a  notice  to  the  adverse  party,  to  appear  before  the  said  justice,  or 
any  other  justice  of  the  peace,  at  the  time  and  place  appointed  for  taking  the 
deposition,  and  to  put  such  interrogatories  as  he  may  see  lit. 

G.  S.  ch.  73,  §  17. 

Sec.  5158.  Service  of  notice. —  The  said  notice  may  be  served  on  the 
agent  or  attorney  of  the  adverse  party,  and  shall  have  the  same  effect  as  if 
served  on  the  party  himself. 

G.  S.  ch.  73,  §  18. 

Sec.  5159.  Same  —  On  party. —  When  there  are  several  persons,  plaint- 
iffs or  defendants,  a  notice  served  on  either  of  them  is  sufficient. 

a  S.  ch.  73,  g  19. 

Sec.  5160.  Same  — Manner  of.— The  notice  shall  be  served  by  deliver- 
ing an  attested  copy  thereof  to  the  person  to  be  notilied,  or  by  leaving  such 
copy  at  his  place  of  abode,  allowing  in  all  cases  not  less  than  tvventy-four 
hours  after  such  notice  before  the  time  appointed  for  taking  the  depositions, 
and  also  allowing  time  for  his  travel  to  the  place  appointed  after  being  noti- 
fied, not  less  than  at  the  rate  of  one  day,  Sundays  excepted,  for  every  twenty 
miles  travel. 


G.  S.  ch.  73.  55  20. 
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Sec.  5161.  Same  ^-Waived. — The  written  notice  before  prescribed  may 
be  wholly  omitted,  if  the  adverse  party,  or  his  attorney,  in  writing,  waives 
the  right  to  it. 

G.  S.  ch.  78,  §  21. 

Sec.  5162.  Witnesses  compelled  to  attend.—  Any  witness  may  be  sub- 
poenaed and  compelled  to  give  his  deposition,  at  any  place  within  twenty  miles 
of  bis  abode,  in  like  manner,  and  unaer  the  same  penalties,  as  he  may  be  sub- 
poenaed and  compelled  to  attend  as  a  witness  in  any  court. 

G.  S.  ch.  73,  §  31. 

Sec.  5163.  Examination. —  The  deponent  shall  be  sworn  to  testify  the 
whole  truth,  and  nothing  but  the  truth,  relating  to  the  cause  for  whicn  the 
deposition  is  taken,  and  he  shall  then  be  exammed  by  the  parties,  if  they  see 
fit,  or  by  the  justice,  and  his  testimony  shall  be  taken  in  writing. 

G.  S.  ch.  73,  §  22. 

Sec.  5164.  Same  —  Order  of. —  The  party  producing  the  deponent  shall 
be  allowed  first  to  examine  him,  either  upon  verbal  or  written  interrogatories, 
on  all  points  which  he  deems  material,  and  then  the  adverse  party  may  ex- 
amine the  deponent  in  like  manner;  after  which  either  party  may  propose 
such  further  interrogatories  as  the  case  requires. 

6.  a  ch.  73,  §  23. 

Sec.  5165.  To  be  written,  read  and  signed.—  The  deposition  shall  be 
written  by  the  justice  or  by  the  deponent,  or  by  some  disinterested  person,  in 
the  presence  and  under  the  direction  of  the  justice,  and  be  carefully  read  to 
or  by  the  deponent,  and  shall  then  be  subscribed  by  him. 

G.  S.  ch.  73,  §  24. 

Sec  5166.    Certificate. —  The  justice  shall  annex  to  the  deposition  a  cer- 
tificate substantially  as  follows: 
State  of  Minnesota,  ) 

County  of .       )  ^' 

I,  A.  B.,  justice  of  the  peace  in  and  for  said  county,  do  hereby  certify  that 

the  above  deposition  was  taken  before  me.  at  ray  office  in  the in  said 

county,  on  the day  of ,  18 — ,  at o'clock, ;  that  it  was  taken 

at  the  request  of  the  plaintiff  (or  defendant),  upon  verbal  (or  written)  inter- 
rogatories; that  it  was  reduced  to  writing  by  myself  (or  by  deponent,  or  by 

,  a  disinterested  person,  in  my  presentse  and  under  my  direction); 

that  it  was  taken  to  be  used  in  the  suit  of  A.  B.  vs.  C.  D.,  now  pending  in 
- —  court;  and  that  the  reason  for  taking  it  was  (here  state  the  true  reason); 

that attended  at  the  taking  of  said  deposition  (or,  that  a  notice,  of 

which  the  annexed  is  a  copy,  was  served  upon  him,  on  the  — —  day  of , 

18—);  that  said  deponent,  before  exammation,  was  sworn  to  testify  the  whole 
troth,  and  nothing  but  the  truth,  relative  to  the  said  cause,  and  that  the  said 
deposition  was  carefully  read  to  (or  by)  said  deponent,  and  then  subscribed 
by  him. 

Dated  at ,  the day  of ,  one  thousand  ei^ht  hundred  and . 

A.  B.,  Justice  of  the  Peace. 

O.  S.  ch.  73,  §  2S. 

Sec.  5167.  Delivery  of. —  The  deposition  shall  be  delivered  by  the  justice 
to  the  court,  or  arbitrators,  or  referees,  before  whom  the  cause  is  pendmg,  or 
aball  be  inclosed  and  sealed  by  him,  and  directed  to  them,  and  shall  remain 
sealed  until  opened  by  said  court,  or  the  clerk  thereof,  or  arbitrators,  or 
referees. 

O.  a  cb.  73,  §  26. 

Sw.  5168.  Objections  to. —  Every  objection  to  the  competency  or  credi- 
bili^  of  the  deponent,  and  to  the  propriety  of  an}^  question  put  to  him,  or  of 
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any  answer  made  by  him,  may  be  made  when  the  deposition  is  produced,  in 
the  same  manner  as  if  the  witness  was  personally  examined  on  the  trial: pro- 
vided, that  all  objections  to  the  form  of  any  interrogatory  shall  be  made  before 
it  is  answered,  and,  if  the  interrogatory  is  not  withdrawn,  the  objection  shall 
be  noted  in  the  deposition;  otherwise  the  objection  shall  not  be  afterward 
entertained. 

G.  S.  ch.  73.  §  28. 

Sec.  5169.  When  not  to  be  used.— No  deposition  shall  be  used  if  it 
appears  that  the  reason  for  taking  it  no  longer  exists:  provided^  that  if  the 
party  producing  the  deposition  in  such  case  shows  any  sufficient  cause  then 
existing  for  using  such  deposition,  it  may  be  admitted. 

G.  S.  ch.  73,  g  3T.     18  M.  606. 

Ssa  5170.  Used  in  second  action,  when —  When  the  plaintiff  in  any 
action  discontinues  it,  or  it  is  dismissed  for  any  cause,  and  another  action  is 
afterward  commenced  for  the  same  cause  between  the  same  parties,  or  their 
respective  representatives,  all  depositions  lawfully  taken  for  the  lirst  action 
may  be  used  in  the  second,  in  the  same  manner,  and  subject  to  the  same  con- 
ditions and  objections,  as  if  originally  taken  for  the  second  action:  provided^ 
that  the  (ieposition  has  been  duly  filed  in  the  court  where  the  first  action  waa 
pending,  and  remained  in  the  custody  of  the  court,  from  the  termination  of  the 
first  action  until  the  commencement  of  the  second. 

G.  S.  ch.  73.  §29.     2  M.  118. 

Sec.  5171.  Used  on  appeal  of  action,  how.— When  an  action  is  appealed 
from  one  court  to  another,  all  depositions  lawfully  taken  to  be  used  in  the  court 
below  may  be  used  in  the  appellate  court,  in  the  same  manner,  and  subject  to  the 
same  exceptions  for  informality  or  irregularity,  as  were  taken  to  such  deposi- 
tions ia  w  riting  in  the  court  below. 

G.  S.  ch.  73.  g  30. 

Depositions  to  be  Used  Out  of  th]^  State. 

Sec.  5172.  How  and  before  whom  taken.—  Any  witness  may  be  sub- 
poenaed and  compelled,  in  like  manner,  and  under  the  "same  penalties,  as  are 
prescribed  in  this  chapter,  to  give  his  deposition  in  any  cause  pending  in  a 
court  in  any  state  or  government,  which  deposition  may  be  taken  before  any 
justice  of  the  peace  m  this  state,  or  before  any  commissioners  that  may  be 
appointed  under  the  authority  of  the  state  or  government  in  which  the  action 
is  pending;  and  if  the  deposition  is  taken  before  such  commissioners,  the  wit- 
ness may  be  subpoenaed  and  compelled  to  appear  before  them,  by  process  from 
any  justice  of  the  peace  in  this  state. 

G.  S.  ch.  73,  g  48  (53). 

Depositions  WriHOUT  the  State. 

Seo.  5173.  Under  a  commission. —  The  deposition  of  any  witness  with- 
out this  state  may  be  taken  under  a  commission  issued  to  any  competent  per- 
son in  any  state  or  country,  by  the  court  in  which  the  cause  is  pending,  or 
upon  a  reference  as  hereinafter  provided;  and  the  deposition  may  be  used  in 
the  same  manner,  and  subject  to  the  same  conditions  and  objections,  as  if  it 
had  been  taken  in  this  state. 

G.  S.  ch.  73,  §  82.     1  M.  297;  7  M.  74. 

Seo.  5174.  When  commission  may  issue — No  commission  shall  be 
issued  to  take  testimony  out  of  this  state,  except  in  the  fcllowing  cases: 

First.  When  an  issue  has  been  joined  in  an  action  in  a  court  of  record  in 
this  state,  and  it  shall  appear,  on  the  application  of  either  part}',  that  any 
witness  not  residing  in  this  state  is  material  in  the  prosecution  or  defence  of 
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such  action,  and  that  due  notice  of  such  application  was  served  upon  the  ad- 
verse party  at  leiist  eight  days  before  the  application  is  made; 

Second.  When,  in  an  action  commenced  in  a  court  of  record  in  this  state, 
the  lime  of  answering  the  complaint  has  expired,  and  the  defendant  has  not 
answered  or  demurred  to  the  said  complaint,  and  it  appeal's,  upon  the  applica- 
tion of  the  plaintiff,  that  the  testimonv  of  any  witness  not  residing  in  this 
state  is  material  and  necessary  to  establish  the  facts  stated  in  the  complaint, 
and  to  enable  the  court  to  render  judgment  in  such  action. 

G.  a  ch.  78,  §  33. 

Sec.  5175.  Interrogatories  and  cross-interrogatories.— When  the 
application  is  made  by  the  plaintiff,  and  there  has  been  no  appearance  for  the 
defendant  in  the  action,  it  may  be  made  ex  parte,  and  without  notice;  and 
the  deposition  may  be  taken  upon  interrogatories  filed  by  the  plaintiff,  and 
annexed  to  the  commission,  in  all  other  cases,  such  depositions  shall  be 
ukeii  under  a  commission,  and  upon  written  interrogatories,  to  be  exhibited 
to  the  adverse  party  or  his  attorney,  and  cross-interrogatorfes,  to  be  tiled  by 
him,  if  he  sees  lit:  ^provided^  that  the  parties  may,  by  stipulation  in  writing, 
agree  upon  any  other  mode  of  taking  depositions,  and,  when  taken  pursuant 
to  such  stipulations,  they  may  be  used  upon  the  trial,  with  like  force  and 
effect,  in  all  respects,  as  if  taken  upon  the  commission  and  written  interroga- 
tories as  herein  provided. 

G.  ach.  73,  §34.     34  M,  438. 

Sec.  5176.  Upon  notice— Service  of  notice.—  Whenever  the  testimony 
of  any  person  within  or  without  this  state  or  in  any  other  portion  of  the 
United  States  is  wanted  in  any  civil  action  or  proceed mg  in  any  court  of  this 
stale,  the  same  may  be  taken  by  and  before  any  officer  authorized  to  ad- 
minister an  oath  in  the  state  or  territory  or  district  of  the  United  States  in 
which  the  testimony  of  such  person  may  be  taken,  upon  notice  to  the  ad- 
verse party  of  the  time  and  place  of  taking  the  same.  Such  notice  shall  be 
in  writing,  and  shall  be  served  as  other  notices  in  civil  actions  are  required  to 
be  served,  and  shall  be  served  so  as  to  allow  the  adverse  party  sufficient  time,* 
by  the  usual  route  of  travel,  allowing  one  day  for  every  one  hundred  miles  of 
distance  between  the  place  of  the  service  of  the  notice  and  the  place  of  the 
taking  of  such  testimony,  and  one  day  for  preparation,  exclusive  of  Sundays 
and  the  day  of  service;  and  the  examination  may,  if  so  stated  in  the  notice, 
be  adjourned  from  day  to  day :  *  provided,  that  the  justice  of  the  peace,  or 
judge  of  the  court  before  which,  or  the  court  commissioner  of  the  county  in 
which,  the  action  is  pending,  may,  on  motion,  and  by  order  in  the  cause,  des- 
ignate the  time  and  place  for  the" taking  of  the  testimony',  and  the  time  within 
which  a  copy  of  the  order  shall  be  served  on  the  adverse  party  or  his  attorney : 
'ind  provided  further^  that  whenever  the  defendant  in  any  action  or  proceed- 
ing is  in  default  for  want  of  an  answer  or  other  defence,  such  notice  or  order 
need  not  be  served  upon  him. 

1873.  ch.  61,  §  2,  as  amended  1876,  ch.  68  (March  4);  1886,  ch.  53  (February  26);  1887,  ch. 
185  (February  21).  Acts  1873,  ch.  61,  entitled  **  An  act  to  provide  a  more  efficient  method  for 
the  taking  of  depKieitions  of  persons  without  the  state.'*  Approved  Marcli  11,  1873.  Acts 
1876,  ch.  68,  §  1,  inserted  matter  between**.  Acts  1885  inserted  **  within  or"  after  word 
'*per90D  **  in  second  line.  Acts  1887  inserted  *'  or  in  any  other  portion  of  the  United  States  *' 
ifter  word  "state"  in  second  line,  and  "or  district  of  the  United  States"  after  word  **  ter- 
ritory "*  in  fifth  line.    40  M.  178 ;  45  M.  16 ;  43  M.  377. 

Sec.  5177.    Same  —  How  taken,  authenticated  and  returned.—  At 

the  tipe  and  place  specified  in  the  notice  or  order,  or  within  one  hour  there- 
after, the  examination  shall  commence.  Each  witness  shall,  before  testifying, 
be  sworn  by  the  officer  to  testify  the  whole  truth  and  nothin«:  but  the  truth 
relative  to  the  cause  specified  in  the  notice  or  order.  The  testimony  shall  be 
written  by  the  officer.  The  proceeding  may  be  adjourned  from  day  to  day 
01^  the  examinations  are  closed.  Either  party  may  appear  in  person,  or  by 
«n  agent  or  attorney,  and  take  part  in  the  examination.     The  testimony  of 
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each  witness,  when  completed,  shall  be  carefully  read  over  by  the  officer  to 
hira,  whereupon  he  may  add  thereto  or  qualify  the  same  as  he  may  desire. 
When  the  deposition  is  completed,  the  witness  shall  sign  his  name,  or  make 
his  mark,  at  the  end  thereof,  as  vrell  as  upon  each  piece  of  paper  on  which  any 
portion  of  his  testimony"  is  written.  Thereupon  the  officer  taking  such  depo- 
sition shall  annex  thereto  a  copy  of  the  notice  or  order,  and  a  certificate,  under 
his  hand  and  official  seal  (if  he  have  one),  stating  what  office  he  lield  and  ex- 
ercised when  taking  such  depositions,  and  that,  by  virtue  thereof,  he  was  then 
and  there  authorized  to  admmister  an  oath,  and  that  each  witness,  before  tes- 
tifying, was  duly  sworn  to  testify  the  whole  truth  and  nothing  but  the  truth 
relative  to  the  cause  specified  in  the  notice  or  order,  and  that  each  of  such 
depositions  were  taken  pursuant  to  such  notice  or  order,  and  who,  if  any  one, 
examined  for  the  parties  respectively.  Such  certificate  shall  be  prima  facie 
evidence  of  the  matters  therein  stated,  and  it  may  be  substantially  in  the  fol- 
lowing form: 

State  op  ^  j 

County  of  .  ]  **'  ^ 

Be  It  known,  that  I  took  the  annexed  depositions  pursuant  to  the  annexed 
notice  (or  order);  that  I  was  then  and  there  (state  the  title  of  the  officer);  that 
I  exercised  the  power  of  that  office  in  taking  such  deposition;  that,  by  virtue 
thereof,  I  was  then  and  there  authorized  to  administer  an  oath;  that  each  wit- 
ness, before  testifying,  was  duly  sworn  to  testify  the  whole  truth  and  nothing 
but  the  truth^ relative  to  the  cause  specified  in  the  annexed  notice  (or  order); 
that  the  testimony  of  each  witness  was  correctly  read  over  to  him  by  me  be- 
fore he  signed  the  same;  that  the  examination  was  conducted  on  behalf  of  the 

plainiitf  by ;  that  the  examination  was  conducted  on  behalf  of  the 

defendant  by . 

Witness  my  hand  and  seal this day  of ,  A.  D.  18—. 

Such  depositions  shall  be  returned  by  mail  to  the  justice  of  the  peace  before 
whom  the  cause  is  pending,  or,  if  it  be  pending  in  a  probate  court,  to  the  judge 
thereof,  or  if  it  be  pending  in  any  other  court  of  record,  then  to  the  clerk 
thereof;  and  upon  tbeir  return,  they  shall  be  opened  and  subject  to  the  in- 
spection of  either  party. 

1873,  ch.  61,  §  2.    29M.  268;  85M.  478;  86M.  245;  41N.  W.  489. 

Sec.  5178.  Same  —  Objections. —  Such  deposition  maybe  read  in  evi- 
dence at  the  trial  of  the  action  or  proceeding;  but  when  the  same  is  offered 
in  evidence,  objection  may  be  interposed  to  the  competency  of  the  witness,  or 
to  any  question  put  to  him,  or  to  the  whole  or  any  part  of  his  testimony,  in 
like  manner,  upon  the  same  grounds,  and  with  the  like  effect,  as  if  the  witness  wa^ 
there  testifying  in  open  court:  provided,  that  no  objection  to  the  form  of  any 
question,  can  be  made,  unless  such  objection  was  made  before,  and  noted  by 
the  officer  taking  such  deposition. 

1873,  ch.  61,  §  8.     84  M.  438. 

Sec.  5179.  Same  —  Informalities  and  defects.—  No  informality,  error 
or  defect  in  any  proceeding  under  this  statute  shall  be  sufficient  ground  for 
excludmg  the  deposition,  unless  the  partj*^  making  objection  thereto  shall 
make  it  appear,  to  the  satisfaction  of  tiie  court,  that  the  officer  taking  such 
deposition  was  not  authorized  to  administer  an  oath  then  and  there,  or  that 
such  party  was,  by  such  informality,  error  or  defect,  precluded  from  appear- 
ing and  cross-examining  the  witness;  and  every  objection  to  the  sufficiency 
of  the  notice,  or  to  the  manner  of  taking,  or  certifying,  or  returning  such 
depositions,  shall  be  deemed  to  have  been  forever  waived,  unless  such  objec- 
tions are  taken  by  motion  to  suppress  such  depositions,  which  motion  shall 
be  made  within  ten  days  after  service  of  such  notice  in  writing  of  the  return 
thereof. 


1873,  ell.  61,  §  4.    83  M.  89;  85  M.  477;  86  M.  244, 
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Sec.  5180.  Same  —  Costs. —  Whenever  any  party  shall,  under  the  pro- 
vision of  this  act,  serve  notice  of  the  taking  of  the  testimony  of  any  person, 
and  the  adverse  party  shall,  bv  himself  or  attorney,  in  pursuance  of  such  no- 
tice, attend  at  the  time  and  place  therein  named,  and  the  party  serving  such 
notice  shall  fail  or  neglect  to  appear  and  proceed  with  the  taking  of  such  tes- 
timony, the  justice  of  the  peace,  or  judge  of  the  court,  before  whom,  or  in 
which,  [the]  action  is  pending,  shall  allow  such  adverse  party  such  sum  for 
expenses  and  for  attorney's  fees  incurred  in  making  such  attendance  as  he 
shall  deem  proper,  whichsum  shall  be  collected  in  the  same  manner  as  other 
costs  and  disbursements  in  the  action  or  proceeding. 

1876,  ch.  68,  §  2:  "An  act  to  amend  chapter  61,  laws  of  1873,  entitled  'an  act  to  provide  a 
more  efficient  method  for  the  taking  of  depositions  of  persons  without  the  state/  "  by  amend- 
ing section  1  and  adding  foregoing  section  to  said  chapter.    Approved  March  4,  1876. 


TITLE  4.  N 

PERPETUATE  TESTIMONY. 
Witnesses  Wfthin  the  State. 

8bo.  518L  Application. —  When-any  person  is  desirous  to  perpetuate  the 
testimony  of  any  witness,  be  shall  make  a  statement  in  writing,  setting  forth 
briefly  and  substantially  his  title,  claim  or  interest,  in  or  to  the  subject  con- 
cerning which  he  desires  to  perpetuate  the  evidence,  and  the  names  of  all 
other  persons  interested  or  supposed  to  be  interested  therein,  their  residences, 
if  known,  and  if  unknown  it  shall  be  so  stated,  and  also  the  name  of  the  wit- 
ness proposed  to  be  examined,  and  shall  deliver  the  said  statement  to  the 
judge  of  a  court  of  record,  requesting  him  to  take  the  deposition  of  the  said 
witness. 

G.  a  ch.  73,  §  36  (41).    On  this  subject  see  1  Greenlf .  Ev.  g§  834,  325,  552. 

Sec.  5182.  Witnesses  compelled  to  attend.—  Any  witness  may  be  sub- 
poenaed and  compelled  to  give  his  deposition  in  perpetual  remembrance  of 
the  thing,  as  before  prescribed,  in  like  manner,  and  under  the  same  penalties, 
as  are  provided  in  this  chapter  respecting  other  depositions  taken  in  this  state. 

G.  a  ch.  78,  §  41  (46). 

Sbo.  5183.  Notice. —  The  said  judge  shall  thereupon  cause  notice  to  be 
given  of  the  time  and  place  appointed  for  taking  the  deposition,  to  all  persons 
mentioned  in  the  said  statement  as  interested  in  the  case,  which  notice  shall 
be  given  in  the  same  manner  as  is  prescribed  in  this  chapter  respecting  notice 
upon  taking  a  deposition  in  this  state,  to  be  used  in  any  cause  here  pending: 
provided,  that  in  all  cases  where  the  judge  is  satisfied  that,  by  reason  of  the 
non-residence  of  any  of  the  persons  in  this  state,  or  for  any  other  cause,  it  will 
be  impossible  to  serve  the  notice  as  aforesaid,  he  may  direct  notice  to  be  given 
by  publishing  the  same  for  three  successive  weeks  in  a  newspaper  printed  and 
published  in  the  county  where  the  applicant  resides,  or  if  there  is  none,  then 
in  a  newspaper  printed  and  published  at  the  capital  of.  the  state. 

G.  a  ch.  73,  §  87  (42X 

Sk.  5184.  How  taken  —  Certificate.—  The  deponent  shall  be  sworn  and 
eiamined,  and  his  deposition  shiall  be  written,  read  and  subscribed,  in  the 
ttme  manner  as  is  prescribed  respecting  the  other  depositions  before  men- 
tiooed;  and  the  judge  shall  annex  thereto  a  certificate,  under  his  hand,  of  the 
lime  and  manner  of  taking  it,  and  that  it  was  taken  in  perpetual  remembrance 
of  the  thing,  and  he  shall  also  insert  in  the  certificate  the  names  of  the  per- 
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sons  at  whose  request  it  was  taken,  and  of  all  those  who  were  notified  to  at- 
tend, and  of  all  those  who  did  attend  the  taking  thereof* 
Q.  S.  ch.  73.  g  88  (43). 

Seo.  5185.  To  be  recorded. —  The  deposition,  with  the  certificate,  and 
also  the  written  statement  of  the  party  at  whose  request  it  was  taken,  shall, 
within  ninety  days  after  the  taking  thereof,  be  recorded  in  the  registry  of 
deeds  in  the  county  where  the  land  lies,  if  the  deposition  relates  to  real  es- 
tate; otherwise  in  the  county  where  the  party  applying  for  such  depositioa 
resides. 

G.  S.  ch.  73,  §  39  (44). 

Sec.  5186.  Use  of. —  If  any  action,  either  at  the  time  of  taking  such  dep- 
osition, or  at  any  time  afterward,  is  pending  between  the  person  at  whose 
request  it  was  tak^,  and  the  persons  named  in  the  written  statement,  or  any 
of  them^  or  any  person  claiming  under  either  of  the  said  parties  respectively, 
concerning  the  title,  claim  or  interest  set  forth  in  the  statement,  the  aepositioa 
so  taken,  or  a  certified  copy  of  it  from  the  registry  of  deeds,  may  be  used  in 
such  action,  in  the  same  manner,  and  subject  to  the  same  conditions  and  ob- 
jections, as  if  it  had  been  originally  taken  for  the  said  action. 

G.  S.  ch.  73,  §  40  (45). 

Witnesses  Without  the  State. 

Sec.  5187.  Commission  for. —  Depositions  to  perpetuate  the  testimony 
of  witnesses  living  without  this  state  may  be  taken  in  any  state,  or  in  any  for- 
eign country,  upon  a  commission  to  be  issued  by  any  court  of  record,  in  the 
manner  hereinafter  provided. 

G.  S.  ch.  73,  §  42  (47). 

Seo.  5188.  Statement. —  The  person  who  proposes  to  take  the  deposition 
shall  apply  to  the  judge  of  any  such  court,  and  deliver  to  him  a  statement  like 
that  before  prescribed  to  be  delivered  to  the  judge  or  justice  of  the  peace  upoa 
taking  such  a  deposition  within  this  state;  and  if  the  subject  of  the  proposed 
deposition  relates  to  real  estate  within  this  state,  the  statement  shall  be  tiled 
in  the  county  where  the  lands,  or  any  part  thereof,  lies;  otherwise,  in  the 
county  where  the  applicant  resides. 

G.  S.  ch.  73,  §  43  (48). 

Seo.  5189.  Notice  —  Service  of. —  The  court  shall  order  notice  of  such 
application  to  be  served  on  all  the  persons  mentioned  in  such  statement,  and 
living  within  the  state,  which  notice  shall  be  served  fourteen  days,  at  least, 
before  the  time  appointed  for  hearing  the  parties:  provided^  that  if  any  of 
said  parties  reside  out  of  this  state,  or  if  their  residence  is  unknown  to  the 
applicant,  the  judge  shall  order  notice  to  be  served  on  them  by  publishing  the 
same,  for  three  successive  weeks,  in  a  newspaper  printed  and  published  in 
the  county  where  the  applicant  resides,  or  if  there  is  none,  then  in  a  news- 
paper printed  and  published  at  the  capital  of  the  state. 

G.  S.  ch.  73,  §  44  (49). 

Seo.  5190.  When  commission  to  issue.— If,  upon  such  hearing  of  the 
parties,  or  of  the  applicant  alone,  should  no  adverse  party  appear,  the  judge 
as  satisfied  that  there  is  sufficient  cause  for  taking  the  deposition,  he  shall  issue 
a  commission  therefor,  in  like  manner  as  for  taking  a  deposition  to  be  used  in 
any  cause  pending  in  the  same  court. 

G.  S.  ch.  73,  §  45  (50). 

Seo.  5191.  How  taken  and  returned.— The  deposition  shall  be  taken 
upon  written  interrogatories,  filed  by  the  applicant,  and  cross-interrogatories 
filed  by  any  party  adversely  interested,  if  he  sees  fit;  and  it  shall  be  taken 
and  returned  substantially  in  the  same  manner  as  if  taken  to  be  used  la  any 
cause  pending  in  said  court. 

G.  S.  ch.  73,  g  46  (51). 
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Sec.  5192.  How  used,  filed  and  recorded —  All  depositions  to  perpet* 
oate  the  testimony  of  witnesses  taken  at  any  place  without  this  state,  accord- 
in?  to  the  provisions  of  this  chapter,  may  be  used  in  like  manner  as  if  taken 
within  this  state,  and  shall  be  filed  and  recorded  within  the  same  time,  and  in 
the  same  manner. 
G.  S.cb.73,§47(52). 


TITLE  5. 
PRESERVATION  OF  TESTIMONY. 

Sec.  5193.  Deposit  of  instruments —  The  register  of  deeds  and  the 
clerk  of  any  court  of  record  in  every  county  of  this  state,  upon  being  paid 
the  fees  allowed  therefor  by  law,  shall  receive  and  deposit  in  their  offices,  re- 
spectively, any  instruments  or  papers  which  any  person  shall  offer  them  for 
that  purpose,  and,  if  required,  shall  give  such  person  a  written  receipt  there- 
for. 

G.  a  ch.  73.  §  61  («8). 

Sec.  5194.  Indorsed  and  filed. —  Such  instruments  or  papers  shall  be 
properly  indorsed,  so  as  to  indicate  their  general  nature  and  the  names  of  the 
parties  thereto,  shall  be  filed  by  the  officer  receiving  the  same,  stating  the  time 
when  received,  and  shall  be  deposited  and  kept  by  him  and  his  successors  in 
office  in  the  same  manner  as  his  official  papers,  in  some  place  separate  and  dis- 
tinct from  such  papers. 

G.  a  ch.  78.  §  62  (69). 

Seo.  5195.  How  withdrawn. —  The  instruments  and  papers  so  received 
and  deposited  shall  not  be  withdrawn  from  such  office,  except  on  the  order  of 
some  court,  for  the  purpose  of  being  read  in  evidence  in  such  court,  and  then 
to  be  returned  to  such  office;  nor  shall  they  be  delivered,  without  such  order, 
to  any  person,  unless  upon  the  written  order  of  the  person  who  deposited  the 
same,  or  his  executors  or  administrators. 

G.  a  ch.  73,  §  68  (70X    83  M.  50. 

Sec.  5196.  Open  to  examination. —  Such  instruments  or  papers  so  de- 
posited shall  be  open  to  the  examination  of  any  person  desiring  the  same,  upon 
the  payment  of  the  fees  allowed  by  ftiw. 

G.  a  ch.  78,  §  64  (71).  ^ 

Sec.  5197.  Affidavit  of  publication  of  notice.— When  notice  of  any 
application  to  any  court  or  judicial  officer,  for  any  proceeding  authorized  by 
law,  is  required  to  be  published  in  one  or  more  newspapers,  an  affidavit  of  the 
printer  of  such  newspaper,  or  of  his  foreman  or  principal  clerk,  annexed  to  a 
printed  copy  of  such  notice,  taken  from  the  paper  in  which  it  was  published, 
and  specifying  the  time  when  and  the  paper  in  which  such  notice  was  pub- 
lished, may  be  filed  with  the  proper  officer  of  the  court,  or  with  the  judicial 
oflScer  before  whom  such  proceeding  is  pending,  at  any  time  within  six  months 
after  the  last  day  of  the  publication  of  such  notice,  unless  sooner  specially 
required. 

0.  S.  ch.  73,  §  54  (61).    8  M.  881. 

Sec.  519S.    Affidavit  of  publication  of  notice  of  sale  of  real  estate. 

When  any  notice  of  a  sale  of  real  property  is  required  by  law  to  be  published 
inaay  newspaper,  an  affidavit  of  the  printer  of  such  newspaper,  or  of  his  fore- 
man or  principal  clerk,  annexed  to  a  printed  copy  of  such  notice,  taken  from 
the  paper  in  which  it  was  published,  and  specifying  the  times  when  and  the 
paper  in  which  such  notice  was  published,  may  be  filed,  at  any  time  within 
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six  months  after  the  last  day  of  such  publication,  with  the  register  of  def/ds  in 
the  county  in  which  the  premises  sold  are  situated, 

G.  S.  ch.  73,  §  55  (62).     18  M.  66,  366. 

Sec.  5199.  Same  —  Original  or  copy  is  evidence The  original  affi- 
davit so  filed  pursuant  to  the  two  preceding  sections,  and  copies  thereof,  duly 
certified  by  the  officer  in  whose  custody  the  same  may  be,  is  evidence  in  all 
cases,  and  in  every  court  or  judicial  proceeding,  of  the  facts  contained  in  such 
affidavit. 

G.  S.  ch.  73,  §  56  (63). 

Sec.  5200.  Same  —  Prior  affidavits.—  That  in  all  cases  where  affidavits 
and  proof  of  service  authorized  by  sections^sixt3^-one  and  sixty-two  of  chapter 
seventy-three,  and  sections^five,  nineteen,  twenty  and  twenty-three  of  chapter 
eighty-one  of  the  general  statutes  of  one  thousand  eight  hundred  and  seventy- 
eight,  have  been  heretofore  tiled  and  recorded  or  which  shall  be  hereafter  filed 
and  recorded  within  one  year  after  the  passage  of  this  act,  such  affidavits  and 
proofs  or  duly  certified  copies  thereof  shall  be  received  in  evidence  in  the 
same  manner  and  with  same  effect  as  if  the  same  had  been  tiled  and  recorded 
within  the  time  in  said  sections  limited. 

No  proceedings  in  which  such  affidavits  might  have  been  heretofore  filed 
and  recorded  shall  be  deemed  invalid  in  consequence  of  the  failure  to  file  and 
record  the  same  within  the  time  specified  by  said  sections  \  provided^  that 
nothing  herein  contained  shall  he  held  to  affect  any  vested  right  of  any  person 
or  persons  not  parties  to  such  proceedings, 

1885,  ch.  284:  *'  An  act  to  legalize  the  filing  of  affidavits  in  certain  cases  and  making  them 
evidence."  Approved  February  26,  1885.  Excepting  the  time  limited  for  filing  and  record- 
ing, this  statute  is  the  same  as  acts  1863,  ch.  32,  which  limited  the  time  to  six  months.  1865, 
ch,  19,  eaine  limitation.  1866,  ch.  18,  extending  time  to  one  year.  1868,  ch,  77,  one  year. 
1870,  ch.  72,  one  year.  1873,  ch.  62,  one  year.  1874,  ch.  86,  one  year.  1876,  ch.  69,  no  lin»it;itiou. 
1883,  ch.  89,  one  year.    1885,  ch.  234,  one  year.    » Seca  5197,  5198.    -Sees.  5346,  5365,  5366,  5369. 
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CHAPTER  70  (G.  S.  ch.  67). 
COSTS. 


Seetions, 

5201-^218.  Allowance  and  taxation. 

5214-5216.  Tender. 

5217.  Interest  on  verdict. 


Sections, 

5218-5220.  Costs  in  criminal  casee. 

5221-5228.  Costs  in  supreme  court. 

5224-5226.  Security  for  costs. 


Allowance. 


Sec.  5201.  Defined  —  Compensation  of  attorneys.—  The  right  of  a 
party  to  agree  with  an  attorney  or  counsel  for  his  compensation,  is  unre- 
stricted, and  the  measure  and  mode  of  such  compensation  is  left  to  the  agree- 
ment, express  or  implied,  of  the  parties;  but  there  may  be  allowed,  to  the 
prevailing  party,  certain  sums  by  way  of  indemnity  for  his  expenses  in  the 
action,  wtich  allowances  are  termed  costs. 

G.  S.  ch.  67,  g  1.  8  M.  808;  81  M.  241.  This  and  the  subsequent  sections  contain  the  prin- 
ciples embodied  in  8  and  4  WiU.  IV.  ch.  42,  and  8  and  4  Vict.  ch.  24,  for  which  see  Wilkinson 
V.  Edwards,  1  Bing.  N.  C.  301 ;  Southgate  v.  Crowley,  id,  518;  47  M.  490.    Am.  1891,  ch.  41. 

Sbo- 5202.  Amount. —  Costs  are  allowed  to  the  prevailing  party,. in  ac- 
tions commenced  in  the  district  court,  as  follows: 

First.  To  the  plaintiff,  upon  a  judgment  in  his  favor  of  one  hundred  dollars 
or  more,  in  an  action  for  the  recovery  of  money  only,  when  no  issue  of  fact  or 
law  is  joined,  live  dollars.    When  an  issue  is  joined]^  ten  dollars; 

Second.  In  all  other  actions,  except  as  hereinafter  otherwise  provided,  ten 
dollars; 

Third.    To  the  defendant,  upon  discontinuance  or  dismissal,  five  dollars; 

Fourth.    When  judgment  is  rendered  in  his  favor  on  the  merits,  ten  dollars. 

O.  a  ch.  67,  §  2.     14  M.  286.      44  M.  407.     1891,  ch.  41, ' 

Sec.  5203.  In  several  actions. —  When  several  actiops  are  brought  on 
any  instrument  in  writing,  or  in  any  other  case,  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defendants  in  the  same 
action,  no  costs  can  be  allo\\^d  to  the  plaintiff  in  more  than  one  of  such  ac- 
tions, which  may  be  at  his  election,  if  the  parties  proceeded'  against  in  the 
other  actions  were,  at  the  commencement  of  the  previous  action,  openly  within 
this  state;  but  the  disbursements  of  the  plaintiff  may  be  allowed  to  him  as 
provided  in  the  preceding  section. 

G.  8.  ch.  67,  §  4. 

Sbc.  5204.  In  equitable  actions. —  In  equitable  actions,  costs  may  be 
allowed,  or  not;  and,  if  allowed,  may  be  apportioned  between  the  parties  on 
the  same  or  adverse  sides,  in  the  discretion  of  the  court.  When  there  are  sev- 
eral defendants,  not  united  in  interest,  and  making  separate  defences  by  sep- 
arate answers,  and  the  plaintiff  fails  to  recover  judgment  against  all,  the  court 
may  award  costs  to  such  of  the  defendants  as  have  judgment  in  their  favor, 
or  any  of  them.  * 

G.  a  ch.  67,  §  5.    8  M.  451 ;  82  M.  208. 

S«a  5205.  When  chargeable  on  estate  or  fund.—  In  an  action  prose- 
cuted or  defended  by  an  executor,  administrator,  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  costs  and  disbursements  may  be 
recovered,  as  in  an  action  by  and  against  a  person  prosecuting  or  defending 
Bi  bis  own  right;  but  the  same  shall,  by  the  judgment,  be  made  chargeable 
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only  upon  the  estate,  fund,  or  party  represented,  unless  the  court  directs  the 
same  to  be  paid  by  the  plaintiff  or  defendant  personally,  for  mismanagement 
or  bad  faith  in  the  action;  but  no  costs  or  disbursements  are  recoverable  in 
such  action,  unless  it  appears  that  the  demand  was  first  presented  to  the  exec- 
utor or  administrator,  verified  by  oath,  and  payment  dertianded. 
a  S.  ch.  67,  §  13.    39  M.  296. 

Seo.  5206.  In  action  on  judgment.—  Costs  cannot  be  allowed  to  the 
plaintiff  in  an  action  upon  a  judgment  of  a  court  of  this  state,  between  tho 
same  parties,  unless  such  action  was  brought  with  previous  leave  of  tbe  court, 
for  cause  shown;  but  this  prohibition  does  not  apply  to  an  action  upon  tho 
judgment  of  a  justice,  brought  in  another  county,  or  brought  in  the  same 
county,  m  case  of  the  summons  not  having  been  served  on  all  the  defendants, 
or  the  death  of  a  party,  or  the  death,  resignation,  incapacity  to  act,  or  removal 
from  the  county,  of  the  justice,  or  the  loss  of  his  docket. 

a  a  ch.  67,  §  6.     41  M.  553.  ^ 

.    Seo.  5207.    Against  guardian  of  infant — When  costs  rfre  adjudged 
against  an  infant  plaintiff,  the  guardian  by  whom  he  appears  in  the  action  is 
responsible  for  them,  and  judgment  therefor  may  be  entered  against  both  the 
guardian  and  the  infant. 
G.  S.  ch.  67,  §  10. 

Seo.  5208.  Relator  in  name  of  State. —  When  an  action  or  proceeding 
is  instituted  in  the  name  of  the  state,  on  the  relation  of  any  citizen,  such  re- 
lator is  entitled  to  and  liable  for  costs  and  disbursements,  in  the  same  cases, 
and  to  thasame  extent,  as  if  such  action  or  proceeding  had  been  instituted  in 
bis  own  name. 

G.  S.  ch.  67,  §  18. 

Sec  5209.  On  motions  and  demnrrers.—  Costs  may  be  allowed  on  a 
motion  or  demurrer,  in  the  discretion  of  the  court  or  judge,  not  exceeding 
ten  dollars,  and  may  be  absolute,  or  directed  to  abide  the  event  of  the  action. 

G.  S.  ch.  67,  §  9,  as  amended  1867,  ch.  82.  Before  amendment  this  section  merely  empow- 
ered the  couii;  to  impoee  terms  not  exceeding  ten  doUars  as  a  condition  to  opening  defaults, 
grantins:  continuances,  amendments,  leave  to  answer  or  demur,  and  other  applications  of  a 
discretionary  nature  when  justice  requires  it.     26  M.  105. 

Sko.  5210.  On  appeal  from  justice.—  In  civil  actions  tried  before  a  jus- 
tice of  the  peace,  if  the  plaintiff  appeals  from  a  judgment  in  his  favor,  and 
does  not  recover,  in  the  district  court,  a  greater  sura  as  damages  than  he  re- 
covered bj^  the  first  judgment,  the  defendant  is  entitled  to  costs  and  disburse- 
ments; if  the  defendant  appeals,  and  the  amount  of  the  plaintiff's  recovery 
before  the  justice  is  reduced  one-half  or  more  in  the  district  court,  the  defend- 
ant is  entitled  to  costs  and  disbursements;  in  all  other  cases  of  appeal  frona 
the  judgment  of  a  justice  of  the  peace  in  such  actions,  the  successful  party  is 
entitled  to  costs  and  disbursements. 

G.  S.  ch.  67,  §  14.    £7  M.  80. 

Sko.  5211.  Same  —  Interest  not  considered.—  In  comparing  the  sums 
recovered  by  the  two  judgments,  for  the  purposes  specified  in  the  precedincr 
€ection,  the  interest  accrued  on  the  plaintiff's  demand,  after  the  first  judg- 
ment, shall  not  be  considered. 

Q.  a  ch.  67,  §  15. 

Seo.  5212.  Disbursements. —  In  every  action  commenced  in  the  district 
courts  of  this  state,  the  prevailing  party  shall  be  allowed  his  disburdements 
necessarily  paid  or  incurred:  ^provided^  that  in  all  actions  for  the  recovery  of 
money  only,  of  which  a  justice  of  the  peace  has  jurisdiction,  the  plaintitf,  if 
he  recover  no  more  than  fifty  dollars,  shall  recover  no  disbursements;  and  if 
he  recover  less  than  fifty  dollars,  he  shall  pay  the  defendant's  costs  and  dis- 
buraements,  as  allowed  by  law  when  judgment  is  rendered  in  favor  of  the  de- 
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fendant  on  the  merits;  which  said  costs  and  disDursements  shall  be  taxed  and 
allowed  by  the  clerk,  upon  notice,  the  same  as  in  other  cases,  and  shall  b« 
deducted  by  the  clerk  from  the  amount  recovered  by  the  plamiiff ;  and  in  case 
the  amount  of  such  costs  and  disbursements  exceed  the  amount  recovered  by 
the  plaintiff,  the  clerk  shall  enter  judgment  against  the  plaintiff,  and  in  favor 
of  the  defendant,  for  the  amount  of  such  excess,  and  the  defendant  may  have 
execution  thereon. 

0.  a  ch.  67,  g  8,  as  amended  1867,  eh.  83;  1868,  eh.  89.  Amendment  below  *.  8  M.  451; 
20  M.  418. 

Sec.  5213.  Taxation  of. —  Costs  and  disbursements  shall  be  taxed  and 
allowed  in  the  first  instance  by  the  clerk,  upon  two  days'  notice  by  either 
party,  and  inserted  in  the  entry  of  judgment.  The  disbursements  shall  be 
stated  in  detail  and  verified  by  affidavit,  which  shall  be  filed;  *a  copy  of  the 
items  of  the  costs  and  disbursements  with  t^he  affidavit  verifying  the  same 
shall  be  served  with  the  notice  of  taxati6n.*  The  party  objecting  to  any  item 
shall  specify  in  writing  the  grounds  of  objection  and  the  same,  in  case  of  ap- 
peal, shall  be  certified  to  the  court  by  the  clerk,  and  the  appeal  shall  be  heard 
and  determined  upon  the  objection  so  certified  and  none  otner. 

G.  S.  ch.  67,  §  8,  aa  amended  1885,  ch.  28.  Approved  March  9th.  Amendment  between  *  ♦. 
85  M.  298;  2  M.  67;  8  M.  847;  4  M.  552;  5  M.  522;  8  M.  808;  10  M.  423;  17  M.  82. 

Tender. 

Sec.  6214.  Entitled  to  costs  after  tender.—  When,  in  an  action  on  con- 
tract, express  or  implied,  the  defendant  alleges  in  his  answer,  that,  before  the 
commencement  of  the  action,  he  tendered  to  the  plaintiff  the  full  amount  to 
which  he  was  entitled,  and  thereupon  deposits  in  court,  for  the  plaintiff,  the 
amount  so  tendered,  and  the  allegation  is  found  true,  the  defendant  is  entitled 
to  costs  and  disbursements. 

G.  a  ch.  67,  §  11. 

Seo.  5215.  In  actions  for  tort. —  When  in  an  action  to  recover  damages 
for  the  commission  of  a  tort,  the  defendant  shall  at  any  time  before  the  trial 
of  such  action,  tender  to  the  plaintiff  a  sum  of  money  as  damages  or  compen- 
sation for  such  tort,  and  if  such  tender  be  made  after  the  commencement  of 
the  action,  in  addition  to  such  tender  for  damages  or  compensation,  he  shall 
also  tender  the  costs  and  disbursements  of  the  plaintiff  then  accrued,  and  the 
plaintiff  in  such  action  shall  not  recover  a  greater  sum  than  the  amount  so 
tendered;  the  plaintiff  shall  recover  no  costs  or  disbursements,  but  shall  pay 
the  defendant's  costs  and  disbursements.  The  fact  of  such  tender  having  been 
made  shall  not  be  pleaded  nor  given  in  evidence  to  the  court  or  jury. 

1877,  ch.  119,  §  1:  **  An  act  regulating  costs  and  disbursements  in  certain  civil  actions." 
Approved  March  6,  1877. 

Sec.  5216.  Same  —  Judgment  for  excess.— In  all  such  actions,  when 
such  tender  shall  be  made  and  the  plaintiff  fails  to  recover  a  greater  sum  than 
the  amount  of  such  tender,  if  the  amount  of  such  recovery  and  the  costs  and 
disbursements  accrued  and  tendered  exceed  the  amount  of  the  defendant's 
costs  and  disbursements,  the  court  shall  enter  judgment  against  the  defendant 
for  such  excess.  If  the  amount  of  the  defendant's  costs  and  disbursements 
exceed  the  amount  recovered  by  the  plaintiff,  and  his  costs  and  disbursements 
accrued  and  tendered,  the  court  shall  enter  judgment  against  the  plaintiff  for 
such  excess. 

1677,  ch.  119,  §  3. 

Interest  on  Verdict. 

Ssa  5217.  Prom  time  verdict  rendered.—  When  the  judgment  is  for 
the  recovery  of  money,  interest,  from  the  time  of  the  verdict  or  report,  until 
the  judgment  is  tinaily  entered,  shall  be  computed  by  the  clerk,  and  added 
thereio. 

Q.  a  di.  67,  §  7. 
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Secs.  5218-5224.J  costs. 

Costs  and  Disbursements  in  Criminal  Actions. 

Sec.  5218.  When. —  In  all  criminal  actions,  upon  the  conviction  of  the 
defendant,  the  court  may,  in  its  discretion,  in  addition  to  the  punishment  now 
or  hereafter  provided  by  law  for  such  offense,  and  as  a  part  of  the  sentence 
to  be  pronounced,  adjudge  that  the  defendant  shall  pay  the  whole  or  any 
part  of  the  costs  and  disbursements  of  the  prosecution,  and  payment  thereof 
may  be  enforced  m  the  same  manner  as  is  or  may  be  provided  for  enforcing 
such  sentence,  or  by  execution  against  his  property. 

1881«  ch.  122,  §  1 :  "An  act  relating  to  costs  and  disbursements  in  criminal  actions.**  Ap- 
proved February  18,  1881. 

Sec.  5219,  Paid  into  county  treasury. —  The  costs  and  disbursements 
when  collected  shall  be  paid  into  the  treasury  of  the  county  where  the  con- 
viction is  had,  for  the  use  and  benefit  of  such  county;  provided^  the  provis- 
ions of  this  act  shall  in  no  manner  interfere  with  or  change  the  payment  of 
officers',  witnesses'  or  jurors'  fees,  as  now  provided  by  law. 

1881,  ch.  122,  g  2. 

Sec  5220.  Not  retroactive.—  The  provisions  of  this  act  shall  not  apply 
nor  extend  to  any  act  done  nor  offense  committed  prior  to  the  passage  hereof. 

1881,  ch.  122,  §  3. 

Costs  in  Supreme  Court. 

Sec  5221.    When. —  Costs  in  the  supreme  court  may  be  allowed,  in  the 

discretion  of  said  court,  as  follows: 

First.  To  the  prevailing  party,  upon  a  judgment  in  his  favor  on  the  merits, 
not  exceedino^  t\vent3'-five  dollars; 

Second.     Upon  dismissal,  not  exceeding  ten  dollars. 

G.  S.  ch.  07.  §  16.     4  M.  5o3;  6  M.  508;  37  M.  46;  45  M.  476. 

Sec  5222.    Disbursements. —  In  all  cases  the  prevailing  party  shall  be 

allowed  his  disbursements  necessarily  paid  or  incurred. 

G.  a  ch.  67,  Sn.     37M.  46. 

Sec  5223.  When  appeal  taken  for  delay. —  In  an  action  for  the  recov- 
ery of  money  only  said  court  may,  if  of  opinion  that  the  appeal  was  taken  for 
delay  merely,  allow  the  plaintiff,  in  addition  to  costs  and  disbursements,  a 
sum  not  exceeding  three  per  cent,  on  the  judgment  in  the  district  court,  *  and 
in  all  cases  except  where  it  is  otherwise  ordered  by  the  court,  the  costs  and 
disbursements  provided  for  in  this  and  the  two  preceding  sections,  together 
with  the  fees  and  charges  of  the  clerk  of  said  court,  shall  be  paid  before  any 
remittitur  of  the  case  shall  be  made  or  had,  and  as  a  condition  precedent  to  any 
further  proceedings  in  the  cause,  by  the  adverse  or  losing  party  in  the  district 
court  or  court  below;*  j^rovided,  that  whenever  it  appears  to  the  satisfaction 
of  said  court  that  such  party  is  unable  to  pay  such  costs  in  full,  it  shall  be  the 
duty  of  said  court  to  remit  the  case  to  the  court  below  upon  payment  of  the 
clerk's  fees  only. 

G.  S.  ch.  07,  ^  18,  as  amended  1885,  ch.  81;  1887,  ch.  188  (February  22).  Acts  1881  added 
matter  between  *  *,  and  acta  1887  added  the  proviso. 

SEcuRmr  FOR  Costs. 

Sec  5224,  When. —  When  an  action  is  commenced  in  the  district  court 
in  the  name  of  any  plaintiff  who  is  committed  and  in  execution  for  a  crime, 
or  wherein  the  plaintiff  is  a  non-resident  of  this  state,  or  wherein  all  of  several 
plaintiff's  are  non-residents  of  this  state,  or  in  the  name  and  behalf  of  any  for- 
eign corporation,  such  plaintiff  shall  tile  with  the  clerk  of  the  court  wherein 
such  action  is  brought,  before  the  service  of  the  summons  therein,  a  bond  in 
the  penal  sum  <jf  seventy-live  dollars,  executed  by  one  or  more  sureties,  pay- 
aitle  to  the  clerk  of  sucli  ctiurt,  for  the  benefit  of  parties  who  may  become 

810 


Digitized  by 


Google 


m 


COSTS.  [Seos.  5225,  5226. 

entitled  to  disbursements  or  costs  in  such  action,  and  conditioned  for  the  pay- 
ment of  all  disbursements  and  costs  that  may  be  adjudged  against  the  plaintiff 
in  the  action.  If,  after  the  commencement  of  the  action,  all  the  parties  plaint- 
iff therein  become  non-residents  of  this  state,  or  the  sureties  in  the  bond  above 
provided  for  remove  from  this  state,  or  become  insolvent,  the  defendant  may, 
on  motion,  by  order  of  the  court,  require  an  additional  bond  to  be  filed,  pay- 
able and  conditioned  as  herein  provided. 
G.  S.  ch.  67,  S  19. 

Sec  5225.  Same  —  Failure  to  give — Result.—  If  any  party  commences 
an  action  without  tiling  a  bond,  or  fails  to  provide  an  additional  one,  as  above 
required,  the  court,  on  motion  of  the  defendant,  may  order  a  stay  of  all  pro- 
ceedings in  such  action,  or  a  dismissal  of  such  action  at  the  cost  of  the  attorney 
commencing  the  same. 

G.  a  ch,  67,  §  20.     43  M.  S95. 

Sec  5226.  Suit  on  bond. —  When  judgment  is  entered  against  any  party 
who  has  given  security  as  above  provided,  and  the  disbursements  and  costs  so 
adjudged  against  such  party  remain  in  whole  or  in  part  unpaid,  for  ten  days 
after  the  entry  of  judgment,  such  bond  may  be  put  in  suit,  and  prosecuted  to 
final  judgment  and  execution, 

G.  a  ch,  67,  §  21. 
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FEES. 


Sections. 

5227.  Fees  regulated  by  statute. 

5328-5231.  Fees  of  clerks  of  district  courts. 

5232,  Clerk  supreme  court. 

5233-5234  Sheriffs. 

5235-5238.  Register  of  deeds. 

5239.  Coroners. 

5240.  Court  commissioner. 

5241.  Appraisers  —  Commissionera. 
6342.  Commissioner  to  take  testimony. 


Sections, 
5243. 
5244. 
5245. 
5246, 
5247. 

5248-5255. 

5256-5257. 

5258-5266. 

5267-5276. 


Referees. 

Notaries  public. 

Executors  and  administrators. 

Printer. 

Jurors. 

Witnesses. 

Constables. 

Justice  of  the  peace. 

General  provisions. 


Sec.  5227.    Pees. —  For  the  services  mentioned  in  this  chapter,  the  fees 
hereinafter  described  are  allowed: 


G.  S.  ch.  70,  §  1. 


Fees  of  Clerks  of  District  Courts. 


Sec.  5228.  Schedule. —  For  issuing  and  sealing  every  writ,  summons,  sub- 
poena or  process,  fifty  cents. 

Certified  copy  of  such  writ,  when  required,  ten  cents  per  folio,  and  twenty- 
five  cents  for  certificate. 

Entering  the  return  of  every  writ  and  filing  such  writ,  ten  cents  per  folio. 

Entering  an  appearance,  retraxit,  discontinuance,  non-suit,  or  default,  twenty 
cents. 

Entering  every  rule,  order  or  motion,  in  term,  ten  cents  for  each  folio. 

Certified  copies  of  rules  or  orders,  ten  cents  for  each  foJio  and  twenty-five 
cents  for  the  certificate.  ' 

Every  report  upon  an  assessment  of  damages  or  other  matter  referred  to 
him,  seventy-five  cents,  and  ten  cents  per  folio  for  such  report  when  it  exceeds 
five  folios. 

Every  certificate,  twenty-five  cents. 

Calling  and  swearing  grand  jury,  fifty  cents. 

Calling  and  swearing  petit  jur}^  in  civil  causes,  fifty  cents. 

Swearing  jurors  in  criminal  causes,  ten  cents  for  each  oath  adrainistered. 

Swearing  each  witness  on  trial,  ten  cents. 

Swearing  officers  to  take  charge  of  jury,  ten  cents. 

Entering  or  taking  a  recognizance,  fifty  cents. 

Entering  a  cause  in  a  calendar  for  the  court,  and  making  a  copy  thereof  for 
the  bar,  twenty  cents. 

Eeceiving  and  entering  a  verdict,  twenty-five  cents. 

Entering  an  action  without  process,  fifty  cents. 

Certified  copy  of  the  minutes  of  a  trial,  when  required,  ten  cents  per  folio. 

Entering  a  final  judgment,  when  the  same  does  not  exceed  three  folios,  fifty 
cents,  and  ten  cents  for  each  additional  folio. 

Copy  of  judgment  to  be  attached  to  judgment-roll,  ten  cents  for  each  folio. 

Entering  satisfaction  of  judgment,  twenty  cents  for  each  judgment  debtor. 

Drawing  a  special  jury,  seventy-five  cents. 

Filing  every  paper,  five  cents.  " 

Copies  and  exemplifications  of  records  and  pleadings,  ten  cents  for  each 
folio. 

Searching  the  records  or  files  in  his  office,  if  a  copy  is  not  required,  twenty 
cents  for  the  records  or  files  of  each  year. 
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Administering  oaths  not  otherwise  provided  for  herein,  twenty-five  cents. 

Recording  credentials  of  ordination  of  ministers^  and  giving  a  certificate, 
seventj'-five  cents. 

Recording  certificate  of  solemnization  of  marriage,  fifty  cents. 

Filing  and  docketing  transcripts  of  judgment  from  another  county,  or  from 
justice  court,  when  but  one  judgment  debtor,  twenty -five  cents,  and  ten  cents 
for  each  additional  judgment  debtor. 

Entering  an  appeal  or  transcript  from  justice  court,  fifty  cents. 

Entering  a  surrender  of  bail,  twenty-five  cents. 

Issuing  commission  to  take  deposition,  one  dollar. 

Issuing  venire  facias,  one  dollar. 

Certificate  of  juror's  and  witness'  attendance  at  court,  fifteen  cents. 

Entering  forfeiture  of  recognizance,  twenty-five  cents. 

Entering  discharge  of  bail,  twenty-five  cents. 

Entering  a  declaration  to  become  a  citizen  of  the  United  States,  fifty  cents. 

A  certified  copj'^  of  such  declaration  under  the  seal  of  the  court,  fifty  cents. 

Entering  the  final  admission  of  an  alien  to  the  rights  of  citizenship,  fifty 
cents. 

A  certified  copy  thereof,  under  the  seal  of  the  court,  fifty  cents. 

Making  docket  entries  of  judgments,  twenty  cents  for  each  judgment  debtor. 

Admission  of  attorneys,  one  dollar. 

Taxing  costs,  fifty  cents. 

Certified  copy  of  marriage  record,  fifty  cents. 

Certified  transcript  of  docket  entry,  fifty  cents. 

Attendance  on  court,  for  each  day  of  actual  session,  three  dollars. 

Judgments. —  For  searching  the  judgment  docket  books  of  his  office  and 
certifj'ing  to  the  existence  or  non-existence  of  judgments  docketed  therein  he 
shall  receive  as  fees  the  sum  of  fifty  cents.  This  act  shall  not  apply  to  the 
county  of  Rice. 

1889,  ch.  160. 

Other  services. —  For  all  other  services  required  by  law  to  be  performed 
by  such  clerk,  respectively,  such  fees  as  compare  favorably  with  the  rates 
herein  prescribed,  and  as  may  be  established  by  general  rule  or  order  of  the 
court:  provided^  that  the  fees  of  clerks  of  the  district  court,  in  actions  for  the 
foreclosure  of  mortgages  on  real  estate,  where  no  trial  is  had,  shall  not  exceed 
the  sum  of  four  dollars  for  all  services  required  to  be  performed  by  said  clerks 
in  such  actions. 

Salary. —  The  provisions  of  this  act  shall  not  affect  the  salary  of  any  county 
officer  whose  salary  is  now  provided  for  by  a  special  law  for  such  county,  fix- 
ing his  salary,  nor  to  the  salary,  fees  or  clerk  hire  of  the  county  auditor  or 
county  treasurer  of  the  county  of  Dodge,  but  such  oHicers  shall  be  entitled  to 
receive  only  such  salary,  fees  and  clerk  hire  as  is  now  by  law  provided,  nor 
to  the  counties  of  Ramsey  and  Hennepin,  nor  Kandiyohi.' 

Deposit. —  Provided  furthei^  thtit  no  civil  action,  appeal  or  proceeding 
shall  be  entered  in  the  clerk's  ofiice  of  said  district  court  until  the  person  de- 
siring such  entry  shall  deposit  with  said  clerk  the  sum  of  three  dollars  on  ac- 
count of  fees  in  the  case,  and  out  of  which  the  clerk  shall  satisfy  the  fees  due 
in  such  case  as  they  accrue,  and  whenever  said  sum  or  any  further  deposit  is 
exhausted,  said  clerk  may  require  as  a  condition  for  further  entries  or  clerks' 
fees,  an  additional  deposit  of  one  dollar  for  the  purposes  and  application 
aforesaid.  Any  balance  remaining  with  the  said  clerk  after  such  application, 
and  the  determination  of  the  case  shall  be  returned  to  the  party  depositing  the 
same,  his  agent  or  attorney.  This  act  shall  not  apply  to  the  counties  of  Hen- 
nepin or  Bamsey  or  Dakota. 

Deputies  and  fees. —  Provided  further^  that  on  the  holding  of  any  terms 
of  the  district  court  in  and  for  any  county  in  this  state,  the  presiding  judge 
theteof  shall,  in  bis  discretion,  determine  and  fix  by  his  order  the  number  of 
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deputies  which  shall  in  his  judgment  be  necessary  for  the  clerk  of  said  court 
to  have  in  attendance  during  said  term  of  said  court,  and  may  revoke,  modify 
or  revise  said  order  at  pleasure  during  said  term,  and  thereupon  said  clerk 
shall  appoint  or  discharge  said  deputies  in  pursuance  of  such  order  or  its 
modifications.  Such  deputy  or  deputies  so  appointed  shall  receive  the  same 
fees  per  diem  as  said  clerk. 

G.  S.  ch.  70,  g  2,  as  amended  1877,  ch.  120.  §  5;  1878,  ch.  50,  §  1;  1883,  ch.  48;  1885,  ch.  101; 
1889.  ch.  160.     33  M.  411 ;  34  M.  214  :  41  M.  284. 

Seo.  5229.    In  certain  counties That  in  counties  where  the  clerks  o' 

district  courts  do  not  receive  compensation  for  their  services  to  exceed  th. 
amount  of  eight  hundred  dollars  per  annum  they  shall  be  entitled  to  charg 
and  receive  fees  as  follows; 

For  issuing  and  sealing  every  writ,  suraraonSj  subpoena  or  process,  seventj^  - 
five  cents. 

Certified  copy  of  such  writ  when  required,  ten  cents  per  folio  and  twenty- 
five  cents  for  certificate. 

Entering  the  return  of  every  writ  and  filing  such  writ,  fifteen  cents  per  folio. 

Entering  an  appearance,  retraxit,  discontinuance,  nonsuit  or  default,  twenty 
cents. 

Entering  every  rule,  order  or  motion  in  terra,  fifteen  cents  per  folio. 

Certified  copies  of  rules  or  orders,  ten  cents  for  each  folio  and  twenty-five 
cents  for  certificate. 

Every  report  on  assessment  of  damages  or  other  matter  referred  to  him, 
seventy-five  cents  and  fifteen  cents  per  folio  for  such  report  when  it  exceeds 
five  folios. 

Every  certificate,  twenty-five  cents. 

Calling  and  swearing  grand  jury,  one  dollar. 

Calling  and  svvearing  petit  jury  in  civil  cases,  seventy-five  cents. 

Swearing  jurors  in  criminal  causes,  ten  cents  for  each  oath  administered.     ' 

Swearing  triers,  ten  cents  for  each  oath  administered. 

Swearing  each  witness  on  trial,  fifteen  cents. 

Swearing  officer  to  take  charge  of  jury,  twenty  cents. 

Entering  or  taking  recognizance,  seventy-five  cents. 

Entering  cause  on  a  calendar  for  the  court  and  making  a  copy  thereof  for 
the  bar,  twenty  cents. 

Receiving  and  entering  a  verdict,  thirty  cents. 

Entering  an  action  without  process,  sixty-five  cents. 

Certified  copy  of  minutes  of  trial,  when  required,  seventy-five  cents. 

Entering  final  judgment  when  the  same  does  not  exceed  three  folios,  fifty 
cents,  and  fifteen  cents  for  each  additional  folio. 

Copy  of  judgment  to  be  attached  to  judgment  roll,  fifteen  cents  for  each 
folio. 

Entering  satisfaction  of  judgment,  twenty  cents  for  each  debtor. 

Drawing  special  jury,  seventy-five  cents. 

Filing  every  paper,  ten  cents. 

Copies  andexemplifications  of  records  and  pleadings,  fifteen  cents  for  each 
folio. 

Searching  the  records  or  files  in  his  office,  if  a  copy  is  not  required,  twenty 
cents  for  the  records  or  files  of  each  year. 

Administering  oaths  not  otherwise  provided  herein,  twenty-five  cents. 

Recording  credentials  of  ordination  and  giving  certificate,  one  dollar. 

Recording  certificate  of  solemnization  of  marriage,  fifty  cents. 

Filing  and  docketing  transcript  of  judgment  from  another  county,  or  from 
justice's  court,  when  but  one  judgment  debtor,  thirty  cents  and  twentj''  cents 
for  each  additional  judgment  debtor. 

Entering  an  appeal  of  transcript  from  justice's  court,  sixty-five  cents. 

Entermg  a  surrender  of  bail,  thirty  cents. 

Issuing  commission  to  take  deposition,  one  dollar. 
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Issuing^  venire  facias,  one  dollar. 

Certiticate  of  jurors  and  witnesses  in  attendance  at  court,  fifteen  cents. 

Entering  forfeiture  of  recognizance,  thirty  cents. 

Entering  a  declaration  to  become  a  citizen  of  the  United  States,  fifty  cents. 

Certified  copy  of  such  declaration  under  seal  of  the  court,  seventy -five  cents. 

Entering  final  admission  of  an  alien  to  the  rights  of  citizenship,  fifty  cents. 

A  certified  copy  thereof  under  the  seal  of  the  court,  seventy-five  cents. 

Making  docket  entries  of  judgments,  twenty  cents  for  each  judgment 
debtor. 

Admission  of  attorneys,  two  dollars. 

Taxing  costs,  fifty  cents. 

Certified  copy  of  marriage  record,  fifty  cents. 

Certified  transcript  of  docket  entry,  fifty  cents. 

Attendance  in  court  for  each  day  of  actual  session,  three  dollars. 

For  other  services  required  by  law  to  be  performed  by  such  clerk  respect- 
ively, such  fees  as  compare  favorably  with  the  rates  herein  prescribed,  and  as 
may  be  established  by  general  rule  or  order  of  the  court. 

1881,  ch.  120,  §  1 :  '*  An  act  relating  to  the  fees  of  clerks  ofl  district  courts  and  registers  of 
deeds  in  certain  counties.*'    Approved  March  7,  1881. 

Seo.  5230.  In  Hennepin  and  Ramsey  counties.—  The  fees  and  com* 
pensation  of  the  clerks  of  the  district  court  and  court  of  common  pleas  of  said 
counties,  shall  be  as  follows: 

For  entering  a  discontinuance,  nonsuit  or  default,  ten  cents. 

Entering  every  return  on  writ  or  order,  ten  cents  for  each  folio. 

For  certified  copies  of  orders,  the  same  fees  as  for  entering  such  orders. 

Every  report  upon  an  assessment  of  damages  or  matter  referred  to  him,  ten 
cents  for  each  folio. 

Every  certificate,  twenty-five  cents,  but  not  to  be  allowed  for  certifying  any 
paper  to  be  a  copy,  for  the  copying  of  which  he  shall  be  paid. 

Calling  and  swearing  a  jury,' fifty  cents. 

Sweanng  each  witness  on  trial,  ten  cents. 

And  swearing  officer  to  take  charge  of  jury,  ten  cents. 

Entering  every  recognizance,  fifty  cents. 

Entering  every  cause  in  calendar  for  court,  and  making  a  copy  thereof  for 
the  bar,  ten  cents. 

Beceiving  and  entering  a  verdict,  twenty  cents. 

Entering  every  cause  or  suit  in  register,  twenty-five  cents. 

Certified  copy  of  the  minutes  of  a  trial,  when  requested,  ten  cents  per  folio. 

Entering  every  final  judgment,  thirty  cents,  and  ten  cents  for  each  folio  ex- 
ceeding three. 

For  mdexing  case  in  register,  ten  cents. 

For  copy  of  judgment,  to  be  attached  to  judgment-roll,  ten  cents  for  each 
folio. 

Entering  satisfaction  of  a  judgment,  ten  cents  for  each  judgment-debtor. 

Drawing  a  special  jury  in  cause,  fifty  cents. 

For  a  writ  or  subpoena,  when  issued  by  a  clerk  on  request,  and  sealing  the 
same,  twenty-five  cents. 

Ck>pie8  and  exemplifications  of  records  and  of  pleadings,  ten  cents  for  each 
folio. 

Searching  the  records  or  files  in  his  office,  if  a  copy  is  not  required,  twenty- 
five  cents. 

For  administering  oaths  not  otherwise  provided  for  herein,  twenty-five 
cents. 

Recording  credentials  of  ordination  of  ministers,  and  giving  certificate  of 
the  same,  one  dollar. 

Entering  appeal  from  justice  court,  twenty  five  cents. 

Entering  a  surrender  of  bail,  fifteen  cents. 

lasoing  a  commission  to  take  deposition,  fifty  cents. 
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Issaing  a  venire  facias,  fifty  cents. 

Certificate  of  jurors'  or  witnesses'  attendance  at  court,  to  be  paid  from 
county  treasury,  each  five  cents. 

Entering  forfeiture  of  recognizance,  fifteen  cents. 

Entering  discharge  of  bail,  fifteen  cents. 

For  entering  a  declaration  to  become  a  citizen  of  the  United  States,  twenty- 
five  cents. 

For  a  certified  copy  of  such  declaration,  under  the  seal  of  the  court,  twenty- 
five  cents. 

For  entering  the  final  admission  of  an  alien  to  the  rights  of  citizenship, 
twenty-five  cents. 

For  a  certified  copy  thereof,  under  the  seal  of  the  court,  twenty-five  cents. 

For  making  docket  entries  of  judgment,  ten  cents  for  each  judgment  debtor. 

For  filing  and  docketing  transcript  of  judgment  from  another  county,  or 
from  justice  court,  when  but  one  judgment  debtor,  thirty  cents,  an^  twenty 
cents  for  each  additional  judgment  debtor,  m  addition  to  the  fees  for  entering 
the  case. 

For  docketing  and  enteripg  the  return  of  and  filing  execution,  twenty-five 
cents. 

For  certified  copy  or  transcript  of  judgment,  fifty  cents. 

For  filing  papers,  five  cents  each. 

For  granting  license  of  marriage,  with  the  seal  aflBxed  thereto,  administer- 
ing the  oath  to  the  applicant  therefor,  recording  the  certificate  of  marriage, 
and  filing  the  necessary  papers,  one  dollar  and  fifty  cents. 

Taxing  costs,  twenty-five  cents. 

Attendance  at  court,  three  dollars  per  day ;  when  more  than  one  session  of 
court  shall  be  held  at  the  same  time,  requiring  the  attendance  of  the  clerk  by 
deputy  at  one  or  more  of  such  sessions,  such  per  diem  shall  also  be  allowed 
for  such  necessary  deputy  or  deputies. 

And  no  civil  action,  proceeding  or  appeal  shall  be  entered  in  the  clerk's 
office  of  the  said  district  or  common  pleas  court,  until  the  plaintiff,  relator  or 
appellant,  during  such  entry,  shall  deposit  with  the  said  clerk  the  sum  of  one 
dollar  as  security  for  the  clerk's  fees  in  such  action,  proceeding  or  appeal,  and 
out  of  which  the  said  clerk  shall  satisfy  the  fees  due  from  such  party  as  they 
accrue;  and  whenever  said  sum  is  exhausted,  but  not  before,  the  said  clerk 
shall  require,  as  a  condition  of  further  entries  for  said  party,  an  additional 
deposit  of  one  dollar  for  the  purpose  and  application  aforesaici,  and  the  same 
amount,  in  the  same  condition,  for  the  same  purpose  and  application,  when- 
ever such  exhaustion  occurs;  and  any  balance  remaining  after  the  termina- 
tion of  the  action,  proceeding  or  appeal,  shall  be  returned  to  the  party  de- 
positing the  same,  or  to  his  attorney  in  the  proceeding.  This  provision  shall 
not  apply  in  cases  where  the  cities  of  Minneapolis  and  St.  Paul,  or  the  counties 
of  Hennepin  and  Kamsey  are  interested,  or  the  state  of  ]\j!innesota,  or  to 
cases  when  applications  are  made  for  judgment  for  taxes  or  assessments. 
And  the  per  diem  compensation  mentioned  herein  shall  be  in  full  of  all  com- 
pensation, fees  or  allowances  in  suits  or  proceedings  when  either  of  said 
counties,  or  any  city  or  town  thereof,  or  the  state,  is  interested;  but  in  all 
such  cases,  and  in  cases  of  special  assessments  and  tax  judgments,  the  fees 
shall  be  charged  and  taxed  as  now  provided  by  law,  and  shall  be  collected 
and  paid  into  the  treasury  of  the  town,  city  or  county  entitled  thereto. 

1876,  Spl.  Laws,  ch.  207.  §  5.     25  M.  846 

Sec.  5231.  In  Hennepin  county.—  The  compensation  of  the  clerk  of 
the  district  court  of  said  Hennepin  county  shall  be  as  follows: 

For  each  entry  of  a  discontinuance,  nonsuit,  or  default,  tive  cents. 

For  each  entry  of  every  return  on  writ  or  order,  five  cents. 

For  certified  copies  or  orders,  seven  and  one-half  cents  for  each  folio. 

For  everv  report  upon  an  assessment  of  damages,  seven  and  one-half  cents 
for  each  folio. 
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For  every  certificate,  ten  cents. 

For  calling  and  swearing  jury,  twenty-five  cents. 

For  administering  oath  and  making  entry  thereof  in  minutes  of  court,  ten 
cents. 

For  making  certificate  thereof  at  request  of  party,  ten  cents. 

For  entering  every  recognizance,  twenty-five  cents. 

For  entering  every  cause  on  calendar  for  court  and  making  copy  thereof  for 
the  bar,  ten  cents. 

For  receiving  and  entering  a  verdict,  fifteen  cents. 

For  entering  every  cause  or  suit  in  register,  fifteen  cents. 

For  certified  copies  of  the  minutes  of  a  trial,  when  requested,  seven  and 
one-half  cents  per  folio. 

For  entering  every  final  judgment,  twenty-five  cents,  and  seven  and  one- 
half  cents  for  each  folio  exceeding  three. 

For  indexing  case  in  register,  five  cents. 

For  copy  of  judgment  to  be  attached  to  judgment  roll,  seven  and  one-half 
cents  per  folio. 

For  entering  satisfaction  of  judgment,  five  cents  for  each  debtor. 

For  drawing  a  special  jury  in  cause,  fifty  cents. 

For  writ  or  subpoena  when  issued  on  reauest,  under  seal,  twenty  cents. 

For  copies  and  exemplification  of  records  and  of  pleadings,  seven  and  one- 
half  cents  per  folio. 

For  searching  the  records  or  files  in  his  ofiSce  if  a  copy  is  not  required,  fif- 
teen cents. 

For  taking  affidavits  and  acknowledgments,  including  certificate  thereof, 
not  otherwise  provided  for  herein,  twenty  cents. 

For  recording  credentials  of  ordination  of  ministers  and  giving  certificates 
of  the  same,  fifty  cents. 

For  filing  and  recording  copy  of  certificate  of  marriage  when  license  was 
-issued  from  another  county,  twenty  cents. 

For  entering  a  surrender  of  bail,  ten  cents.  / 

For  issuing  a  commission  to  take  deposition,  twenty-five  cents. 

For  issuing  a  venire  facias^  forty  cents. 

For  issuing  a  certificate  of  jurors'  or  witnesses'  attendance  at  court  to  be  paid 
from  county  treasury,  five  cents. 

For  entering  forfeiture  of  recognizance,  ten  cents. 

For  entering  a  declaration  to  become  a  citizen  of  the  United  States,  and  for 
making  a  copy  thereof,  twenty-five  cents. 

For  entering  the  final  admission  of  an  alien  to  the  rights  of  citizenship,  and 
for  making  copy  thereof,  twenty-five  cents. 

For  making  docket  entries  of  judgment,  five  cents  for  each  judgment  debtor. 

For  tiling  and  docketing  transcript  of  judgment  from  another  county  or 
from  justice's  court  when  but  one  judgment  debtor,  twenty  cents,  and  five 
cents  for  each  additional  judgment  debtor  in  addition  to  the  fees  for  entering 
the  cause. 

For  transcript  of  judgment,  twenty-five  cents. 

For  tiling  papers,  five  cents  each.  " 

For  granting  license  of  marriage  with  the  seal  affixed  thereto,  administer- 
ing the  oath  to  the  applicant  therefor,  recording  the  certificate  of  marriage, 
and  filing  the  necessary  paper,  one  dollar. 

For  certified  copy  of  such  license  and  certificate  when  requested,  twenty- 
five  cents. 

For  taxing  costs,  fifteen  cents. 

For  attendance  at  court,  or  for  the  purpose  of  drawing  juries,  three  dollars 
per  day. 

When  more  than  one  session  of  the  court  shall  be  held  at  the  same  time, 
requiring  the  attendance  of  the  clerk  by  deputy  at  one  or  more  of  such  ses- 
sions, such  per  diem  shall  also  be  allowed  for  such  necessary  deputy  or  deputies; 
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and  no  civil  action,  proceeding,  or  appeal  shall  be  entered  in  the  clerk's  ofBce 
of  the  said  district  court  until  the  plaintiflF,  relator,  or  appellant,  desiring  such 
entry,  shall  deposit  with  said  clerk  the  sum  of  one  dollar  as  security  for  the 
clerk's  fees  in  such  action,  proceeding,  or  appeal,  and  out  of  which  said  clerk 
shall  satisfy  the  fees  due  from  such  party  as  they  accrue;  and  whenever  said 
sum  is  exhausted,  but  not  before,  the  said  clerk  shall  require,  as  a  condition  of 
further  entries  for  said  party,  an  additional  deposit  of  one  dollar  for  the  pur- 
pose and  application  aforesaid,  and  the  same  amount  in  the  same  condition, 
for  the  same  purpose  and  application,  whenever  such  exhaustion  occurs;  and 
any  balance  remaining  after  the  termination  of  the  action,  proceeding,  or  ap- 
peal shall  be  returned  to  the  party  depositing  the  same,  or  to  his  attorney  in 
the  proceeding.  This  provision  shall  not  apply  in  cases  where  the  city  of  Min- 
neapolis or  the  county  of  Hennepin  is  interested,  or  the  state  of  Minnesota,  or 
to  cases  when  applications  are  made  for  judgment  for  taxes  or  assessments; 
and  the  per  diem  compensation  mentioned  herein  shall  be  in  full  of  all  com- 
pensation, fees,  or  allowances  in  suits  or  proceedings,  when  either  said  county, 
or  any  cit>^  or  town  thereof,  or  the  state,  is-  interested;  but  in  all  such  cases, 
and  in  cases  of  special  assessments  and  tax  judgments,  the  fees  shall  be  charged 
and  taxed  as  now  provided  by  law,  and  shall  be  collected  and  paid  mto  the 
treasury  of  the  town,  city,  or  county  entitled  thereto. 

1881.  Spl.  Laws,  ch.  408,  g  2 :  "  An  act  to  fix  the  compensation  and  fees  of  certain  oflacere  in 
Hennepin  county."    Approved  February  16,  1881. 

Fees  of  the  Clerk  of  the  Supreme  Court.  ' 

Sec.  5232.  Schedule. —  For  drawing  a  writ  of  error,  or  other  process  issaed 
under  the  seal  of  the  court,  one  dollar. 

Affixing  the  seal  to  any  process  of  the  court,  twenty-five  cents. 

Filintr  papers,  ten  cents  for  each  paper. 

Keading  and  filing  any  petition  relating  to  any  proceedings  in  court,  ten  cents. 

Entering  the  appearance  or  default  of  appellant  or  plaintiif  or  of  defendant 
or  respondent,  fifteen  cents. 

Entering  every  rule  or  order,  fifteen  cents  for  each  folio. 

A  certified  copy  of  every  such  rule  or  order,  and  of  all  papers,  pleadings  and 
proceedings  filed  with  him,  ten  cents  for  each  folio. 

Entering  a  decree  or  sentence,  ten  cents  for  each  folio. 

Entering  a  judgment  or  order,  fifteen  cents  for  every  judgment  debtor;  ten 
cents  for  each  folio  more  than  two. 

Ent»rossing  a  remittitur  to  be  sent  to  a  district  court,  ten  cents  for  each  folio. 

Every  certificate,  twenty-five  cents. 

Taxiiig  costs,  fifty  cents. 

Entering  satisfaction  of  record,  fifteen  cents. 

Taking  security,  fifty  cents. 

Entering  each  cause  in  the  calendar,  and  making  copy  for  the  bar,  ten  cents. 

Searching  records  and  files  in  his  office,  twenty  cents  for  the  records  or  files 
of  each  year.  *  . 

For  services  required  by  law  or  the  rules  of  the  court,  not  herein  provided 
for,  such  fees  as  the  court  direct. 

Admission  of  attorneys,  two  dollars. 

G.  S.  ch.  70,  §  3  (5). 

Sheriffs. 

Sec.  5233.  Schedule.—  For  serving  a  summons,  or  any  process  issued  by 
a  court  of  law,  one  dollar  for  each  defendant  served. 

Traveling  in  making  any  service  upon  any  writ  or  summons,  ten  cents  per 
mile  for  goTn^**  and  returning,  to  be  computed  from  the  place  where  the  court 
is  usually  held. 

Taking  and  approving  a  bond,  fifty  cents. 

A  certified  copy  of  such  bond,  when  requested,  ten  cents  per  folio. 
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Copy  of  every  summons  or  other  paper  served  by  the  sheriflf,  when  such  copy 
is  made  by  him,  ten  cents  per  folio. 

Ck)llections  on  executions,  when  the  same  is  collected  or  settled  after  levy  at 
the  rate  of  four  per  centum  upon  the  first  two  hundred  and  fifty  dollars,  and 
two  per  centum  upon  the  excess  of  said  sum. 

The  fees  herein  allowed  for  the  service  of  an  execution,  and  for  advertising 
thereon,  shall  be  collected  by  virtue  of  such  execution,  in  the  same  manner  as 
the  sum  therein  directed  to  be  levied;  but  when  there  are  several  executions 
against  the  defendant,  at  the  time  of  advertising  his  property,  in  the  hands  of 
the  same  sheriff,  there  shall  be  but  one  advertising  fee  cnarged  on  the  whole, 
and  the  sheriff  rfiall  elect  on  which  execution  he  will  receive  the  same. 

Advertising  sale,  one  dollar,  and  the  reasonable  fees  paid  to  any  printer  by 
such  sheriff  for  publishing  an  advertisement  of  sale. 
Posting  three  notices  of  such  sale,  one  dollar  and  fifty  cents. 
Every  certificate  on  the  sale  of  real  estate,  two  dollars,  and  one  dollar  for 
each  copy,  which  together  with  the  register's  fees  for  filing  the  same,  shall  be 
collected  as  other  fees  on  execution;  but  no  sheriff  shall  charge  for  more  than 
one  certificate  issued  upon  the  same  sale  to  the  same  purchaser,  unless  he'  re- 
quires it,  in  which  case  he  shall  pay  to  said  sheriff  one  dollar  for  each  addi- 
tional certificate. 

Serving  a  writ  of  restitution  or  possession,  and  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  occupants,  three  dollars. 

Summoning  a  jury  upon  a  writ  of  inquiry,  attending  such  jury,  and  making 
<ind  returning  the  inquisition,  one  dollar  and  fifty  cents. 

Summoning  a  special  jury,  struck  pursuant  to  an  order  of  the  court,  and  re- 
turning the  panel,  fifty  cents  for  eacn  juror,  and  mileage.  ' 

Summoning  a  jury  pursuant  to  any  precep.t  or  summons  of  any  officer  in 
special  proceedings,  two  dollars;  and  attending  such  jury,  when  required,  one 
dollar. 

Bringing  up  a  person  on  a  habeas  corpus  to  testify  or  answer  in  any  court, 
or  with  the  cause  of  his  arrest  and  detention,  or  for  the  purpose  of  having  him 
surrendered  in  exoneration  of  his  bail;  or  attempting  to  receive  a  prisoner  so 
surrendered  who  was  not  committed  at  the  time,  and  receiving  such  prisoner 
into  his  custody;  or  for  committing  a  prisoner  to  jail ;  or  for  bringing  any 
prisoner  before  any  court  for  examination;  in  either  case,  one  dollar;  and  for 
travelling,  the  same  mileage  as  upon  service  of  writs;  and  for  attending  before 
any  officer  or  court  in  any  such  case,  two  dollars  per  day. 
Attending  court,  three  dollars  per  day. 
Boarding  prisoners,  four  dollars  per  week. 

Serving  attachment  upon  any  ship,  boat  or  vessel,  in  proceedings  to  enforce 
any  lien  thereon  created  by  law,  three  dollars,  and  such  additional  compensa- 
tion for  his  trouble  and  expense  in  taking  possession  of  and  preserving  the 
same  as  the  officer  issuing  the  warrant  shall  certify  to  be  reasonable. 

Selling  any  ship,  boat,  vessel,  or  the  tackle,  apparel  and  furniture  thereof 
80  attached,  and  for  advertising  the  same,  the  same  fees  as  are  allowed  on  ex- 
ecutions. * 

Making  and  returning  an  inventory  and  an  appraisal  of  property  attached 
in  any  case,  two  dollars  per  day  to  each  appraiser  for  each  day  actually  em- 
ployed, and  one  dollar  for  each  half -day. 

Summoning  grand  or  petit  jurors,  tif  t}*^  cents  for  each  juror  summoned,  and 
mileage  at  fifteen  cents  per  mile  for  the  number  of  miles  necessarily  travelled 
in  summoning  the  panel. 

Serving  subpoena,  fifty  cents  for  each  witness  summoned,  and  mileage  as  in 
service  of  a  summons;  but  when  two  or  more  witnesses  live  in  the  same  direc- 
tion, mileage  shall  be  charged  only  for  the  furthest. 

Selling  lands  on  foreclosure  of  mortgage  by  advertisement,  and  executing 
certificate  and  deed  to  purchaser,  and  for  all  services  required  on  such  sale, 
three  dollars. 
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*  Selling  land  on  decree  by  foreclosure,  and  executing  a  deed,  and  for  all 
services  required  in  making  such  sale,  the  sum  of  three  dollars.* 

Postponing  a  sale,  one  dollar,  to  be  paid  by  the  party  requesting  the 
same. 

Making  and  drafting  an  inventory  of  property  levied  upon,  replevied  or  at- 
tached, twenty-five  cents  for  each  folio;  and  for  each  copy  of  such  inventory, 
ten  cents  per  folio. 

For  diligent  search  and  inquiry,  and  returning  summons,  when  parties  can- 
not be  found,  one  dollar;  and  returning  execution  when  no  property  found, 
one  dollar. 

Eeceiving  and  paying  over  the  money  paid  on  redemption  of  property,  and 
executing  certificate  therefor,  one  per  cent,  on  the  amount  so  received  and 
paid,  to  be  collected  from  the  person  redeeming  such  property. 

For  the  necessary  expenses  which  may  be  incurred  to  secure  and  safely  keep 
all  property  taken  by  the  sheriff  by  virtue  of  a  warrant  of  attachment,  execu- 
tion or  writ  of  replevin,  such  sum  as  ma}'^  be  allowed  by  the  court. 

For  all  United  States  revenue  stamps,  now  or  hereafter  required  by  law  to 
be  used  upon  any  certificate,  deed,  or  other  instrument,  the  cost  of  such 
stamps  so  used,  and  also  such  sum  as  may  be  required  to  be  paid  to  the  United 
States  government  as  a  tax  on  any  sale  made  by  him. 

For  any  services  not  herein  enumerated,  which  a  sheriflf  may  be  required  to 
perform,  he  shall  receive  the  fees  herein  allowed  for  similar  services. 

G.  S.  ch.  70,  §  10  (11),  as  araeodecl  1878.  ch.  8.  Amendment  between  ♦  *  23  M.  458;  29  M. 
168;  20  M.  355;  85  M.  866;  37  M.  492. 

Sec.  5234.  In  Ramsey  and  Hennepin  counties.— The  fees  and  com- 
pensation of  the  sheriffs  of  said  counties  of  Hennepin  and  Kamsey  counties, 
shall  be  as  follows: 

For  serving  a  summons  or  any  process  issued  by  a  court  of  law,  one  dollar 
for  first  defendant  served,  and  tifty  cents  for  each  additional. 

Travelling  in  making  any  service  upon  any  writ  or  summons,  ten  cents  per 
mile  for  going  and  returning,  to  be  computed  from  the  place  where  the  court 
is  usually  held. 

Taking  and  approving  a  bond,  fifty  cents. 

A  certified  copy  of  such  bond,  when  requested,  ten  cents  per  folio. 

Copy  of  every  summons  or  other  paper  served  by  the  sheriff,  when  such  copy 
is  made  by  him,  ten  cents  per  folio. 

Collections  on  executions,  when  collected  without  levy,  or,  when  levied  upon 
personal  property,  when  the  same  is  collected  or  settled  after  levy,  at  the  rate 
of  four  per  centum  upon  the  first  two  hundred  and  fifty  dollars,  and  two  per 
centum  upon  the  excess  of  said  sum. 

Selling  lands  on  execution  or  decree,  and  executing  certificate  or  deed,  and 
for  all  services  required  in  making  such  sale,  the  sum  of  ten  dollars. 

The  fees  herein  allowed  for  the  service  of  an  execution,  and  for  advertising 
thereon,  shall  be  collected  by  virtue  of  such  execution  in  the  same  manner  as 
the  sum  therein  directed  to  be  levied;  but  when  there  are  several  executions 
against  the  defendknt,  at  the  time  of  advertising  his  property,  in  the  hands  of 
the  same  sberifl',  there  shall  be  but  one  advertisement  fee  charged  on  the  whole, 
and  the  sheriff  shall  elect  on  which  execution  he  will  receive  the  same. 

Advertising  sale,  one  dollar,  and  the  reasonable  fees  paid  to  any  printer  by 
such  sheriff  lor  publishing  an  advertisement  of  sale. 

Posting  three  notices  of  such  sale,  one  dollar  and  fifty  cents. 

Every  certificate  on  the  sale  of  real  estate,  two  dollars,  which,  together  with 
the  register's  fees  for  recording  the  same,  shall  be  collected  as  other  fees  on 
execution;  but  no  sheriff  shall  charge  for  more  than  one  certificate  issued  upon 
the  same  sale  to  the  same  purchaser,  unless  he  requires  it,  in  which  case  he 
shall  pay  to  said  sheriff  one  dollar  for  each  additional  certificate. 

Serving  a  writ  of  restitution  or  possession,  and  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  occupants,  three  dollars.  ' 
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Summoning  a  jury  upon  a  writ  of  inquiry,  attending  such  jury,  and  making 
and  returning  the  inquisition,  one  dollar  and  fifty  cents. 

Summoning  a  special  jury,  struck  pursuant  to  an  order  of  the  court,  and 
returning  the  panel,  fifty  cents  for  each  juror,  and  mileage  actually  and  neces* 
sarily  traveled. 

Bringing  up  a  person  on  habeas  corpus  to  testify  or  answer  in  any  court,  or 
with  the  cause  of  his  arrest  or  detention,  or  for  the  purpose  of  having  him 
surrendered  in  exoneration  of  his  bail;  or  attempting  to  receive  a  prisoner  so 
surrendered  who  was  not  committed  at  the  time,  and  receiving  such  prisoner 
into  his  custody;  or  for  committing  a  prisoner  to  jail;  or  for  bringing  a  pris- 
oner before  any  court  for  examination;  in  either  case,  one  dollar;  and  for 
travelling,  the  same  mileage  as  upon  service  of  writs;  and  two  dollars  per  day 
for  attending  court  with  such  prisoner. 

Summoning  grand  or  petit  jurors,  twenty-five  cents  for  each  juror,  and  ten 
cents  mileage  actually  and  necessarily  travelled  in  summoning  said  jurors. 

Attending  court,  three  dollars  per  day,  each,  for  himself  and  two  deputies, 
during  jury  trials  only. 

Boarding  prisoners,  three  dollars  per  week. 

Serving  subpoena,  fifty  cents  for  each  witness  summoned,  and  mileage  as  in 
service  of  a  summons;  but  when  two  or  more  witnesses  live  in  the  same  direc- 
tion, mileage 'shall  be  charged  only  for  the  furthest. 

Selling  lands  on  foreclosure  of  mortgage  by  advertisement,  and  executing 
certificate  and  deed  to  purchaser,  and  for  all  services  required  on  such  sale, 
three  dollars. 

Postponing  a  sale,  one  dollar,  to  be  paid  by  party  requesting  the  same. 

Msi^mg  and  drafting  an  inventory  of  property  levied  upon,  replevied  or  at- 
tached, twenty-five  cents  for  each  folio,  and  for  each  copy  of  such  inventory, 
ten  cents  per  tolio. 

For  diligent  search  and  inquiry,  and  returning  summons,  when  parties  can- 
not be  found,  one  dollar,  without  regard  to  number  of  defendants;  and  return- 
ing execution  when  no  property  can  be  found,  one  dollar. 

lleceiving  and  paying  over  the  money  paid  on  redemption  of  property,  and 
executing  certificate  therefor,  one  per  cent,  of  the  amount  so  received  and 
paid,  to  be  collected  from  the  person  redeeming  such  property,  but  not  exceed 
in  any  one  case  fifty  dollars. 

For  all  the  necessary  expense  which  may  be  incurred  to  secure  and  safel}^ 
keep  all  property  taken  by  the  sheriflp,  by  virtue  of  a  warrant  of  attachment, 
execution,  or  writ  of  replevin,  such  sum  as  may  be  allowed  by  the  court. 

The  county  commissioners  of  each  ot  said  counties  shall  allow  the  sheriff  of 
their  respective  counties  the  sura  of  six  hundred  dollars  per  annum  as  compen- 
sation for  a  watchman  or  turnkey  of  the  jail;  but  all  bailiffs,  deputy  sheriff 
attendant  upon  court,  shall  be  furnished  by  such  sheriff. 

The  food  furnished  persons  shall  be  of  good  substantial  quantity,  and  of  the 
variety  needed  for  health,  and  as  shall  be  regulated  by  the  county  commis- 
sioners. 

1876,  Spl.  Laws,  ch.  207,  as  amended  1878,  Spl.  Laws,  ch.  79.    29  M.  198. 

Fees  of  Registers  of  Deeds. 

Sec.  5235.  Schedule. —  For  entering  or  recording  any  deed  or  other  in- 
strument, ten  cents  for  each  folio,  to  be  paid  when  the  same  is  left  for  record. 

For  every  certificate,  ten  cents. 

For  copies  of  any  records  or  papers,  when  required,  ten  cents  for  each  folio. 

For  translations  for  record  and  recording  any  deed  or  other  paper  coming 
from  a  foreign  country,  in  anj'  other  than  the  English  language,  twenty-five 
cents  per  folio. 

Every  entry  of  a  discharge  of  mortgage,  ten  cents. 
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Filing  every  other  paper,  and  making  an  entry  thereof  when  necessary,  ten 
.cents. 

Searching  for  every  such  paper,  on  request,  five  cents  for  every  paper  ex- 
amined. 

Searching  the  record,  ten  cents. 

For  an  abstract  of  title,  twenty-five  cents  for  every  transfer,  and  twenty- 
five  cents  for  his  certificate. 

G.  8.  cb.  70,  g  24  (26),  88  amended  1877,  eh.  120,  §  4. 

Sec.  5236.  In.  certain  counties. —  That  in  counties  where  registers  of 
deeds  do  not  receive  compensation  for  their  services  to  exceed  the  amount  of 
eight  hundred  dollars  per  annum,  they  shall  be  entitled  to  charge  and  receive 
fees  as  follows: 

For  entering  or  recording  any  deed  or  other  instrument,  twelve  and  one-half 
cents  per  folio,  to  be  paid  when  the  same  is  left  for  record. 

Every  certificate,  twenty-five  cents. 

For  copies  of  any  record,  or  papers  when  required,  ten  cents  per  folio. 

For  recording  any  deed  in  any  other  than  English  language,  twenty  cents 
per  folio. 

Every  entry  of  discharge  of  mortgage  in  margin  of  record,  ten  cents. 

Filing  every  other  paper  and  makmg  due  entry  thereof  when  necessary,  ten 
cents. 

Searching  for  every  such  paper  on  request,  five  cents  fpr  every  paper  exam- 
ined. 

Searching  record,  ten  cents. 

For  an  abstract  of  title,  twenty-five  cents  for  every  transfer,  and  fifty  cents 
for  his  certificate.  • 

1881,  ch.  120,  g  2:  "An  act  relating  to  the  feea  of  clerks  of  district  courts  and  registers  of 
deeds  in  certain  counties."    Approved  March  7,  1881. 

Sec.  5237.  In  Ramsey  and  Hennepin  counties.—  The  fees  and  com- 
pensation of  the  register  of  deeds  of  said  counties  shall  be  as  follows: 

For  entering,  indexing  and  recording  any  deed  or  other  instrument,  ten 
cents  for  each  folio,  to  be  paid  when  the  same  is  left  for  record. 

For  every  certificate,  fifteen  cents. 

For  copies  of  any  records  or  papers,  when  required,  ten  cents  for  each, 
folio. 

For  recording  any  deed  or  other  paper  in  any  other  than  the  English  lan- 
guage, twenty  cents  for  each  folio. 

Every  entry  of  a  discharge  of  mortgage  in  the  margin  of  the  record,  ten 
cents. 

Filing  every  instrument,  and  making  an  entry  thereof  when  necessary,  ten 
cents. 

Searching  for  every  such  paper  on  request,  five  cents  for  every  paper  exam- 
ined. 

Searching  the  records,  ten  cents. 

Provided^  the  compensation  to  the  register  of  deeds  of  Ramsey  county  until 
and  including  December  thirty-first,  eighteen  hundred  and  seventy-nine,  for 
recording  instruments  or  making  copies  of  papers  or  records,  shall  be  twelve 
and  one-half  cents  per  folio. 

1876,  Spl.  Laws,  oh.  207,  §  4,  as  amended  1878,  Spl.  Laws,  ch.  82,  §  1. 

Sbc.  5238.  In  Hennepin  county. —  The  compensation  of  the  register  uf 
deeds  for  the  county  of  Hennepin,  in  this  state,  shall  be  as  follows: 

For  entering,  indexing,  and  recording  any  deed  or  other  instrument,  seven 
and  one-half  cents  for  each  folio,  to  be  paid  when  the  same  is  left  for  record. 

For  every  certificate,  ten  fcents. 

For  copies  of  any  records  or  paper,  when  required,  seven  and  one-half  cents 
for  each  folio. 
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For  recording  any  deed  or  any  other  paper  in^any  other  than  the  English 
language,  fifteen  cents  per  folio. 

For  entering  the  discharge  of  mortgage  in  the  margin  of  the  record,  ten 
cents. 

For  filing  every  instrument  and  making  an  entry  thereof,  when  necessary, 
five  cents. 

1881,  SpL  Laws,  ch.  408,  §1. 

Fees  of  Cokoners. 

Bjsc  6239.  In  general  —  Inquests.—  For  all  services  rendered  by  cor- 
oners, they  shall  receive  the  same  fees  allowed  to  sheriflFs  for  like  services; 
and  for  an  inquest  or  examination  of  a  dead  body,  they  shall  receive  five  dol- 
lars per  day  for  the  time  actually  spent,  and  ien'cents  per  mile  to  and  from 
the  place  where  such  inquest  or  examination  shall  take  place.  There  shall  be 
allowed  to  physicians  called  by  the  coroner  to  make  any  professional  post 
mortem  examination,  six  dollars  per  day,  and  ten  cents  per  mile  for  actual 
distance  travelled  in  going  to  and  from' the  place  of  holding  such  inquest  or 
examination. 

Additional. —  ProveW^rf,  that  whenever  it  shall  be  made  to  appear  satis- 
factorily to  the  board  of  county  commissioners  that  such  post  mortem  exam- 
ination was  attended  by  great  and  unusual  difficulty  the  said  board  of  countv 
commissioners  may  allow  such  further  sum  to  the  physicians  who  made  such 
post  mortem  examination,  as  in  the  opinion  of  the  board  may  be  a  just  and 
fair  compensation  for  the  service  rendered. 

G.  a  ch.  70,  g^ll  (18),  as  amended  1871,  cb.  95;  1878,  ch.  46;  1887,  ch.  89. 

Fees  of  Coukt  Commissioners. 

Sec.  5240.  Schedule. —  Court  commissioners,  for  services  mentioned  in 
this  act,  shall  be  allowed  the  following  fees: 

For  examining  any  petition,  complaint,  affidavit,  or  other  paper  wherein  an 
order  is  requiretl,  one  dollar.     ' 

For  making  and  entering  an  order  on  the  same,  fifty  cents. 

For  taking  bail,  or  approving  sureties  on  any  bond  or  recognizance,  fifty 
cents. 

For  hearing  and  deciding  on  the  return  of  a  writ  of  habea«  corpus,  three 
dollars  for  each  day  necessarily  occupied  in  the  hearing  of  the  same. 

For  all  other  services  rendered  by  them,  the  same  fees  as  allowed  by  law  to 
other  officers  for  similar  services. 

1888,  ch.  97. 

Fees  of  Appbaisebs,  Commissiokebs  and  Othebs. 

Sbo.  5241.  Per  diem  and  mileage. —  All  appraisers  of  estates  of  deceased 
persons,  appi*aisers  of  property  taken  on  writ  of  attachment  or  replevin,  per- 
sons appointed  under  a  legal  process  or  order  for  assigning  dower,  or  making 
a  partition  of  real  estate,  sheriiT's  aids  in  criminal  cases,  and  all  other  private 
persons  performing  any  other  like  service  required  by  law,  or  in  the  execution 
of  legal  process,  where  no  express  provision  is  made  for  compensation  there- 
for, shall  be  entitled  to  one  dollar  for  each  day  for  their  services,  and  five 
cents  a  mile  for  travel  in  going  and  returning.       * 

G.  8.  ch.  70.  §  26  (29).  ^ 

Fees  of  Commissionebs  to  Take  Testimont. 

Ssa  5242.  Same  fees  as  justices. —  The  person  to  whom  any  commission 
iaraes  to  take  testimony  in  any  action  shall  receive  the  same  fees  as  allowed  to 
justices  of  the  peace  for  the  same  services. 

O.  S.  ch.  70.  §  4  (6). 
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Fees  of  Kbfebee8. 

Sbo.  5243.  Per  diem  — Agreement—  The  fees  of  referees  are  Ove  del- 
lars  to  each,  for  every  day  spent  in  the  business  of  the  reference;  but  the  par- 
ties may  agree,  in  writing,  upon  any  other  rate  of  compensation,  and  thereupon 
such  rate  shall  be  allowed.  ' 

G.  S.  ch.  70,  §  25  (28). 

Fees  of  Notaries  Public. 

Sec.  5244.  Schedule. —  For  drawing  and  copy  of  protest  of  the  non-pay- 
ment of  a  promissory  note,  or  bill  of  exchange,  or  of  the  non-acceptance  of 
such  bill,  one  dollar,  in  the  cases  where  by  law  such  protest  is  necessary. 

For  drawing  and  a  copy  of  every  other  protest,  fifty  cents. 

For  drawing,  copy  and  serving  every  notice  of  non-payment  of  note,  or 
non-acceptance  of  a  bill,  fifty  cents. 

Drawing  any  affidavit,  or  other  pa|>er  or  proceeding,  for  which  provision  is 
not  herein  made,  twenty  cents  tor  each  folio;  and  copying  the  samp,  six  cents 
for  each  folio. 

For  each  oath  administered,  twenty-five  cents. 

Taking  the  acknowledgment  of  deeds  and  for  other  services  authorized  by 
law,  the  same  fees  as  are  allowed  to  other  officers  for  similar  services. 

Recording  each  instrument  required  by  law  to  be  recorded  by  him,  ten  cents 
per  folio. 

G.  S.  ch.  70,  §  14  (16). 

Fees  of  Executors  and  Administrators. 

Sec.  5245.  Per  diem  —  Disbursements  —  Additional.—  For  actual 
service  two  dollars  per  day,  and  their  actual  and  necessary  disbursements  for 
the  benefit  of  the  same;  t)ut  the  probate  court  may  allow  executors  and  ad- 
ministrators, in  cases  of  unusual  difficulty  or  responsibility,  such  further  sum 
as  the  judge  deems  reasonable. 

G.  S.  ch.  70,  §  6  (7),  as  amended  1868,  ch.  66. 

Fees  of  Printer. 

Seo.  5246.  Per  folio. —  For  publishing  any  notice,  or  atiy  order,  citation, 
summons,  or  any  other  proceeding  or  advertisement,  required  by  law  to  be 
published  in  any  newspaper,  not  more  than  seventy-five  cents  per  folio  for 
the  first  insertion,  and  thirty-five  cents  per  folio  for  each  insertion  after  the 
first;  and  for  the  purpose  of  computing  the  same,  a  folio  is  hereby  declared  to 
be  equal  to  the  space  occupied  by  two  hundred  and  fifty  ems  of  solid  matter 
of  the  kind  of  type  used. 

G.  S.  ch.  70,  g  28  (31),  as  amende^  l^-^fJO,  ch.  so. 

Fees  of  Jurors. 
See  1891,  chs.  88,  59  and  8a 

Sec.  5247.  Grand— Petit — Before  coroners— Justices.—  Each  grand 
and  petit  juror  shall  be  entitled  to  two  dollars  for  each  day's  attendance  upon 
any  district  court,  and  ten  cents  for  each  mile  traveled  in  going  to  and  return- 
ing from  the  said  court,  the  distance  to  be  computed  by  the  usual  traveled 
route,  and  paid  out  of  the  county  treasury  of  the  county  in  which  the  service 
was  rendered.  The  clerk  of  the  district' court  shall  deliver  to  each  juror  a 
certificate  for  the  number  of  days'  attendance,  and  miles  traveled,  for  which 
he  is  entitled  to  receive  compensation. 

Each  juror  sworn  before  any  coroner,  on  any  inquest  taken  by  him,  is  en- 
titled to  one  dollar  for  each  day's  attendance  on  such  inquest. 

Each  juror  sworn  in  any  action  pending  in  a  justice  court,  or  before  any 
sheriff  on  a  writ  of  inquiry,  is  entitled  to  fift}^  cents,  to  be  paid  in  the  first 
instance  by  the  party  requiring  such  juror. 
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Provided^  that  the  certificate  of  the  clerk  for  services  rendered  as  such  juror^ 
in  the  district  court,  or  kiy  the  coronef,  shall  be  filed  with  the  county  auditor, 
who  shall  issue  his  warrant  on  the  treasurer  of  his  county  for  the  amount  due, 
which  certificate  shall  be  a  proper  and  sufficient  voucher  for  the  issuance  of 
said  warrant:  provided^  further^  that  the  provisions  of  this  act  in  relation  to 
the  amount  allowed  jurors  in  the  district  court  shall  not  apply  to  the  county 
of  Kiimsey. 

G.  &  ch.  70,  §  27  (80).  as  amended  1870,  ch.  80.  34  M.  214  Acts  1868,  ch.  91,  gave  jurors 
before  justices  and  on  writ  of  inquiry  fifty  cents  for  each  half  day  and  ten  cents  for  each  mile 
actually  traveled. 

Fees  of  Witnesses. 
Amended  1891,  ch.  33. 

Seo.  5248.  In  courts  —  Mileage  —  Experts —  For  attending  in  any 
action  or  proceeding  pending  in  a  court  of  record,  one  dollar  for  each  day. 

For  attending  in  any  justice's  court,  or  before  any  officer,  person  or  board 
authorized  to  take  the  examination  of  witnesses,  one  dollar  for  each  day. 

For  traveling,  at  the  rate  of  six  cents  per  mile,  in  going  to  and  returning 
from  the  place  of  attendance,  to  be  estimated  from  the  residence  of  such  wit- 
ness, if  within  this  state,  or  from  the  boundary  line  of  this  state  which  such 
witness  passed  in  coming,  if  his  residence  is  out  of  the  state:  provided,  that 
the  judge  of  any  court  of  record  in  this  state,  before  whom  any  witness  is 
summoned,  or  sworn  and  examined,  as  an  expert  in  any  profession  or  calling, 
may,  in  his  discretion,  allow  such  fees  or  compensation  as,  in  his  judgment, 
may  be  just  and  reasonable. 

G.  a  cb.  70,  8  7  (8),  as  amended  1872,  ch.  76.  14  M.  280;  16  M.  829;  21 'm.  458;  86  M.  537; 
41  N.  W.  647. 

Ssa  5249.  Same —To  be  paid  in  advance — No  person  is  obliged  to  at- 
tend as  a  witness  unless  the  fees  are  paid  or  tendered  to  him  which  are  allowed 
by  law  for  one  day's  attendance  as  a  witness,  and  for  traveling  to  and  return- 
iug  from  the  place  where  be  is  required  to  attend. 

G.  a  ch.  70,  §  8  (9).     2  M.  87.  .       ' 

Sfia  5250.  Same  —  Attorney  not  entitled. — No  attorney  or  counsel  in 
any  cause  shall  be  allowed  any  fee  for  attending  as  a  witness  in  such  cause. 

G.  S.  ch.  70.  §  88^(40). 

Skc.  5251.  In  criminal  cases. —  Witnesses  for  the  state  in  criminal  cases 
or  proceedings  beforeiany  court  of  record  or  justice's  court,  shall  receive  for 
such  attendance  one  dollar  for  each  day  and  six  cents  per  mile  in  going  to 
and  returning  from  the  place  of  attendance.  The  judges  of  the  district  court 
may,  in  their  discretion,  allow  like  fees  to  witnesses  attending  in  behalf  of  any 
defendant  in  criminal  cases  or  proceedings  pending  in  the  district  court.  In 
Gonrts  of  record  said  witness  fees  shall  be  certified  and  paid  in  the  same  man- 
ner as  jurors  in  said  court  are  paid,  and  in  justice  courts  said  fees  shall  be  a 
county  charge,  and  be  allowed  and  paid  by  the  county* in  which  such  services 
tre  rendered,  in  the  same  manner  as  othercounty  charges. 

a  &  ch.  70,  §  9  cm  as  amended  1870,  ch.  77 ;  1881,  ch.  74  (March  7).  Acts  1870  inserted  mile- 
afce.  1881,  ch.  74,  added  provision  for  justice  courts.  84  M.  214;  47  N.  W.  SIQ;  45  M.  28a 
1891,  chs.  88  and  59. 

Sbo.  5252.  Same— To  attend  without  prepayment.— The  attorney 
general,  or  county  attorney  in  each  county,  is  authorized  to  issue  subpoenas, 
and  compel  the  attendance  of  witnesses,  on  behalf  of  the  state  or  county, 
withoQt  paying  or  tendering  fees  in  advance;  and,  in  criminal  cases,  the  wit- 
nesses for  the  defendant  shall  also  be  compelled  to  attend  without  payment 
or  teiMer  of  fees  in  advance;  and  any  witness  failing  or  neglecting  to  attend, 
after  bein^  served  with  a  subpoena,  may  be  proceeded  against,  and  shall  be 
liaUe^  in  tne  same  mannel*  as  provided  by  law  in  other  cases  where  fees  have 
been  paid  or  tendered. 
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Sbos.  5253-5257.]  fees. 

Seo.  5253.  Same — Witness  from  another  state  or  country-—  When 
any  person  shall  attend  a  court  of  record  as  a  witness  in  behalf  of  the  state 
of  Minnesota,  upon  request  of  the  public  prosecutor,  or  upon  a  subpoena,  or 
by  virtue  of  a  recognizance  for  that  purpose,  and  it  appears  that  such  person 
has  come  from  any  other  state  or  territory  of  the  United  States,  or  from  any 
foreign  country,  or  that  such  person  is  poor,  the  court  may,  by  order  on  its 
minutes,  direct  the  county  treasurer  of  the  county  in  which  the  court  shall  be 
sitting,  to  pay  to  such  witness  such  sum  of  money  as  shall  seem  reasonable 
for  expenses. 

G.  a  oh.  70,  §  89  (48). 

Seo.  5254:.  Same  —  Payment. —  The  clerk  of  any  court  at  which  any 
witness  has  attended  on  behalf  of  the  state,  in  a  civil  action,  shall  sive  to 
such  witness  a  certilicate  of  travel  and  attendance,  which  shall  entitle  nim  to 
receive  the  amount  from  the  treasurer  of  the  county  where  the  action  arises. 

G.  S.  ch.  70,  §  42  (46). 

.  Seo.  5255.  Same  —  Paid  out  of  county  treasury,  when.—  When  any 
prosecution,  instituted  in  the  name  of  this  state,  for  breaking  any  law  thereof, 
rails,  or  when  the  defendant  proves  insolvent  or  escapes,  or  is  unable  to  pay 
the  fees,  when  convicted,  the  fees  shall  be  paid  out  of  the  county  treasury, 
unless  otherwise  ordered  by  the  court.     46  M.  281;  47  N.  W.  870. 

G.  a  ch.  70,  §  40  (44). 

Fees  of  Constables. 

Seo.  5256.    Schedule. —  Constables  shall  receive  the  following  fees: 

For  serving  a  warrant  or  other  writ,  not  herein  provided  for,  on  each  person 
named  therein,  twenty-five  cents. 

For  a  copy  of  every  summons  delivered  on  request,  or  left  at  the  place  of 
residence  of  defendant,  fifteen  cents. 

Serving  a  subpoena  or  summons,  on  each  party  or  name  therein,  fifteen 
cents. 

Serving  an  attachment,  fifty  cents. 

Each  copy  of  an  attachment,  fifteen  cents. 

Each  copy  of  inventory  of  property  seized  on  attachment,  fifteen  cents. 

Serving  summons  on  garnishee,  fifty  cents. 

Copy  of  an  aflidavit  or  other  paper  not  otherwise  enumerated,  per  folio, 
ten  cents. 

Posting  each  notice,  fifteen  cents. 

Attending  on  justice's  court,  when  required  by  the  justice,  one  dollar  per 
day. 

Serving  any  process  or  paper  authorized  to  be  served  by  them,  for  travel, 
ten  cents  per  mile,  both  going  to  and  returning  from  the  place  of  service. 

Committing  to  prison,  tifty  cents. 

Summoning  a  jury,  one  dollar. 

Writing  a  list  of  jurors,  fifteen  cents. 

Attending  on  a  jury,  fifty  cents. 

On  all  sums  made  on  execution  and  paid  over,  charged  upon  the  defendant^ 
five  per  cent. 

Serving  every  writ  of  replevin,  fifty  cents. 

Summoning  and  swearing  appraisers,  and  taking  appraisement,  fifty  cents* 

Takmg  and  approving  security  in  any  case,  twenty -five  cents. 

G.  S.  ch.  70,  §  12  (14).    87  M.  492. 

Seo.  5257.  Same. —  When  the  services  mentioned  in  the  last  section  aro 
performed  by  the  sheriff  or  any  other  person,  the  same  fee  shall  be  allowed 
that  constables  are  entitled  to  receive, 

G.  S.  ch.  70,  §  13  (15). 
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FEES.  [Ssos.  5258-5260. 

Fees  of  Justices  of  the  Peace. 

Seo.  5258.  Schedule  of  fees. —  Justices  of  the  peace  shall  receive  thefol- 
lowing  fees  and  may  tax  the  same  in  all  cases  wh^re  applicable: 

For  a  summons,  warrant  or  subpoena,  twenty-five  cents. 

For  a  venire  for  a  jury,  twenty-five  cents. 

For  a  warrant  in  a  criminal  case,  twenty-five  cents. 

Taking  a  recognizance  of  bail,  twenty-five  cents. 

Administering  an  oath,  fifteen  cents. 

Certifying  the  same,  when  administered  out  of  court,  fifteen  cents. 

For  a  writ  of  attachment,  twenty-five  cents. 

Entering  a  judgment,  twenty-five  cents. 

Every  adjournment,  fifteen  cents. 

Every  bond,  recognizance  or  security,  directed  by  law  to  be  taken  and  ap- 
proved bj  the  justice,  twenty-five  cents. 

Swearing  a  jury,  twenty-five  cents. 

Taking  an  examination,  deposition  or  confession,  per  folio,  fifteen  cents. 

For  copy  of  proceedings,  or  of  any  paper  or  exammation  in  any  case,  when 
demanded,  per  folio,  fifteen  cents. 

Entering  a  satisfaction  of  judgment,  twenty-five  cents. 

Issuin£U3ommission  to  take  testimony,  fifty  cents. 

EnterB|  any  order,  or  exceptions  thereto,  fifteen  cents. 

EnteriV  amicable  suit  without  process,  twenty-five  cents. 

For  a  tt^nscript  of  judgment,  tvventy-five  cents. 

Opening  a  judgment  for  rehearing,  twenty-five  cents. 

Filing  every  paper  required  to  be  filed,  five  cents. 

Issuing  notice  to  take  deposition,  twenty-five  cents. 

Taking  recognizance,  certifying  oath  or  aflidavit,  and  making  return  to  an 
appeal,  including  travel,  two  jdollars. 

For  a  search  warrant,  twenty-five  cents. 

For  every  affidavit  or  other  paper  drawn  by  the  justice,  for  which  no  other 
allowance  is  made  by  law,  per  folio,  fifteen  cents. 

For  a  commitment  to  jail,  twenty-five  cents. 

For  an  order  to  bring  up  prisoner,  twenty-five  cents. 

For  an  order  to  discharge  prisoner,  issued  to  jailor,  twenty-five  cents. 

Discharging  a  prisoner,  after  a  hearing  on  motion  to  discharge,  fifteen 
cents. 

For  an  execution,  twenty-five  cents. 

For  every  other  writ  not  herein  enumerated,  twenty-five  cents. 

Taxing  costs,  fifteen  cents. 

For  marrying,  and  making  return  thereof,  one  dollar  and  fifty  cents,  and 
such  other  sum  as  may  be  allowed  by  the  party  making  the  application. 

Holding  an  inquisition,  in  cases  of  forcible  entry  and  detamer,  in  addition 
to  other  fees,  one  dollar. 

Taking  and  certifying  the  acknowledgment  of  a  deed,  for  each  grantor 
named  therein,  twenty-five  cents. 

For  travelling  to  perform  any  duty,  when  not  otherwise  provided  for,  and 
snch  travel  is  necessary,  going  and  returning,  per  mile,  ten  cents. 

G.  a  ch.  70,  §  15  (17),  as  amended  1867,  ch.  89. 

Provisions  in  Eblation  to  Fees  in  Justices'  Coubts. 

Sec.  6259.  Costs  to  prevailing  party. —  In  all  civil  actions,  unless  other- 
wise provided,  the  party  in  whose  favor  judgment  is  given  shall  recover  costs. 

O.  8.  cb.  70,  g  16  (18).     10  M.  220;  12  M.  216 ;  16  M.  329.      1891,  ch.  41. 

Sia  5260.  Fees  for  depositions,  etc. —  No  fees  for  copies  or  exempli- 
fications of  documents  or  papers,  or  for  depositions,  shall  be  allowed,  unless 
such  copies  of  depositions  were  used  upon  the  trial. 

G.  a  Ob.  70.  S  21  (28). 
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.  Seos.  5261-5271.]  fees. 

Sec.  5261.  Only  two  witnesses  to  same  fact.—  The  attendance  of  only 
two  witnesses  to  each  particular  fact  before  a  justice  of  the  peace  shall  be 
taxed  in  the  bill  of  costs. 

G  S.  ch.  70,  §  20  (33). 

Sko,  5262.  Mileage. —  The  justice  shall  allow  no  fees  for  the  travel  of 
witnesses,  unless  the  same  is  proved  by  the  oath  of  some  person  qualified  to 
testify  in  the  action. 

G.  a  ch.  70.  g  18  (-20).     16  M.  329. 

Sec.  5263.    Same  —  In  serving  subpoena No  fees  shall  be  allowed  for 

travel  in  serving  a  subpoena,  unless  the  same  is  charged  by  a  constable  or  sheriff, 
or  is  proved  by  the  oath  of  the  person  w^ho  served  the  same. 

G.  a  ch.  70,  §  19  (21). 

Seo.  5264.  Disbursements. —  No  allowance  for  disbursements,  except  to 
officers,  shall  be  allowed,  unless  the  items  are  particularly  specified,  and 
proved  to  the  justice,  and  the  same  were,  in  the  opinion  of  the  justice,  neces- 
sary, and  reasonable  in  amount. 

G.  a  ch.  70,  §  32  (24). 

Sec.  5265.  Tax  costs  without  notice.—  At  the  time  of  entering  a  judg- 
ment for  costs,  in  any  case,  the  justice  may  proceed  to  tax  the  costs;  and  no 
notice  of  suQh  taxing  need  be  given  to  the  party  against  whom  judgment  ia 
rendered. 

G.  ach.  70,  §17(19). 

Sec.  5266.  Unreasonable  charges. —  The  justice  shall  hear  any  evidence 
which  may  be  offered  to  him,  to  prove  that  any  charge  is  unreasonable,  or 
that  the  service  has  not  been  rendered. 

G.  a  ch.  70,  §  23  (25). 

General  Provisions. 

Seo.  5267.  Post  up  table  of  fees. —  Every  officer  whose  fees  are  herein 
fixed,  shall  publish  and  set  up  in  his  office,  fair  tables  of  his  fees,  according 
to  this  chapter,  in  some  conspicuous  place,  for  the  inspection  of  all  persons 
who  have  business  in  such  office,  upon  pain  of  forfeiting,  for  each  day  the 
same  shall  not  be  put  up  through  such  officer's  neglect,  a  sum  not  exceeding 
two  dollars,  which  may  be  recovered  by  a  civil  action,  in  the  name  of  any 
person,  before  any  justice  of  the  peace  of  the  same  county, 

G.  S.  ch.  70,  g  29  (33).     6  5L  235. 

Sec  5268.  No  fees  for  services  not  rendered.—  No  fees  shall  be  taxed 
for  services  as  havin":  been  rendered  by  any  clerk,  sheriff,  or  other  officer,  in 
the  progress  of  a  cause,  unless  such  service  was  actually  rendered,  except  when 
otherwise  expressly  provided. 

G.  S.  ch.  70,  §  33  (37). 

Sec.  5269.  No  fees  for  services  not  actually  performed.—  No  fee  or 
compensation  allowed  by  law  shall  be  demanded  or  received  by  any  officer 
or  person,  for  any  service,  unless  such  service  was  actually  rendered  by  him, 
except  in  the  case  of  prospective  costs  hereinafter  specified, 

G.  S.  ch.  70,  §  31  (35). 

Sec.  5270.  Illegal  fees  forbidden.— No  judge,  justice,  sheriff,  or  other 
officer  whatever,  or  other  person  to  whom  any  fees  or  compensation  is  allowed 
by  law  for  any  service,  shall  take  or  receive  any  other  greater  fee  or  reward 
for  such  service  than  is  allowed  by  the  laws  of  this  state. 

G.  S.  ch.  70,  §  30  (34).     14  M.  487 ;  15  M.  334. 

Sec.  5271.  Same  —  Penalty.—  A  violation  of  either  of  the  last  two  sec- 
tions is  a  misdemeanor;  and  the  person  guilty  thereof  shall  be  liable  to  the 
party  aggrieved  for  treble  the  damages  sustained  by  him. 

G.  S.  ch.  70,  §  32  (36). 
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FEES.  [Secs.  5272-5276. 

Sec.  5272.  Prospective  costs  — In  entering  any  judgment  or  decree,  no 
prospective  costs  sball  be  taxed  or  included  therein,  except  for  docketing  the 
same,  unless  the  part^  demanding  such  judgment  or  decree  shall  require  the 
costs  of  an  execution  or  transcript  of  the  judgment  to  be  taxed  and  included 
therein,  in  which  case  the  same  shall  be  so  taxed  and  included. 

G.  S,  ch.  70,  §  34  (38X  as  amended  1877.  cb.  33,  approved  February  15th. 

Sec.  5273.  Account  for  fees. —  Every  officer,  upon  receiving  any  fees  for 
any  official  duty  or  service,  shall,  if  required  by  the  person  paying  the  same, 
make  out  in  writing,  and  deliver  to  such  person,  a  particular  account  of  such 
fees,  specifying  for  what  they  respectively  accrued,  and  shall  receipt  the  same; 
and  if  he  refuses  or  neglects  to  do  so,  he  shall  be  liable  to  the  party  paying 
the  same  for  three  times  the  amount  so  paid. 

G.  a  ch.  70,  §  37  (41). 

Sec.  5274.  Same  fees  for  same  services.—  When  a  fee  is  allowed  to  one 
officer,  the  same  fees  shall  be  allowed  to  other  officers  for  the  performance  of 
the  same  services,  when  such  officers  are  by  law  authorized  to  perform  such 
services. 

G.  S.  ch.  70.  g  38  (4S).     87  Bl  492. 

Sec.  5275.  Fees  for  copies  of  papers.— The  legal  fees  paid  for  certified 
copies  of  the  depositions  of  witnesses  filed  in  any  clerk's  office,  and  of  any 
documents  or  papers  recorded  or  tiled  in  any  public  office,  necessarily  used  on 
the  trial  of  a  cause,  or  on  the  assessment  of  damages,  shall  be  allowed  in  the 
taxation  of  costs. 

G.  S.  ch.  70.  §  35  (39). 

Sec  5276.  When  paid  from  county  treasury. — That  in  all  cases  where 
the  bonds,  oaths  of  office,  certificates  of  qualification  or  evidences  of  the  elec- 
tion and  qualification  for  o^ce  of  any  countj^  or  town  office  now  required  by 
law  to  be  tile<l  or  recorded  with  the  register  of  deeds  or  clerk  of  the  district 
court,  the  fees  for  filing  or  recording  the  same  shall  be  paid  from  the  county 
treasury  in  the  same  manner  as  other  claims. 

1889,  ch.  181 :  "An  act  to  provide  for  the  paymfnt  of  fees  for  filing  and  recording  the  quali- 
fications of  certoin  town  and  county  officers."    Approved  April  24,  18o9. 
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CHAPTER  72  (G.  S.  ch.  80,  title  1). 
WRIT  OF  MANDAMUS. 

This  writ  was  introduced  by  9  Anne,  ch.  20,  and  regulated  by  1  Will.  IV.  ch.  21 ;  and  6  and  7 
Viit.  ch.  «7,  to  prevent  disorder  from  failure  of  justice,  and  to  be  used  where  the  law  has 
established  no  specific  remedy,  and  where  in  justice  and  good  government  there  ought  to  be 
one.  8  Burr.  1267 ;  1  T.  R  148 ;  5  Pet  190.  The  writ  is  a  command  in  the  name  of  the  Bover* 
eign  authority  to  some  person,  corporation  or  inferior  court,  requiring  some  specific  act  to  be 
done  which  belongs  to  the  office  or  duty  of  such  person,  corporation  or  inferior  tribunal. 
5  Pet.  190;  21  Pick.  258.  It  is  not  a  writ  of  right,  and  hence  not  grantable  as  of  course,  bat 
upon  discretion.    2  T.  R.  885;  1  Ck>wen,  501. 


Sections, 
5277. 
5278. 
5279. 
5280. 
5281. 


5283. 


Regulated  by  statute. 
Office  of  the  writ. 
When  writ  shall  not  issue. 
Alternative  or  |>eremptory. 
JiU'isdiction  to  issue. 
Allowanjce  —  Service. 
Peremptory  in  first  instance. 


Sections, 

5284. 

Answer. 

5285. 

New  matter. 

5286. 

Amendment  —  Issue  —  Trial. 

5287. 

Trial  of  issues  of  fact 

5288. 

Judgment 

5289. 

Disobedience  of  writ. 

5290. 

Appeals. 

Sec.  5277.    Regulated. —  The  writ  of  mandamus  is  regulated  as  in  this 
chapter  prescribed, 
a  S.  ch.  80,  §  1. 

Sec.  5278.  Office  of  writ. —  It  may  be  issued  to  any  inferior  tribunal, 
corporation,  board  or  person,  to  compel  the  performance  of  an  act  which  the 
law  s|>ecially  enjoins  as  a  duty  resulting  from  an  office,  trust  or  station;  but 
though  it  may  require  an  inferior  tribunal  to  exercise  its  judgment,  or  pro- 
ceed to  the  discharge  of  any  of  itS  functions,  it  cannot  control  judicial  dis- 
cretion. 

G.  S.  ch.  80,  §  2.    2  M.  846;  15  M.  177;  17  M.  429;  18  M.  40;  81  M.  445. 

Sec.  5279.  When  writ  shall  not  issue.—  The  writ  shall  not  issue  in  any 
case  where  there  is  a  plain,  speedy  and  adequate  remedy,  in  the  ordinary- 
course  of  law.  It  shalj  issue  on  the  information  of  the  party  beneficially  in- 
terested. 

G.  8.  ch.  80,  §  8.  17  M.  215;  25  M.  848.  The  principle  is  that  the  writ  wiU  issue  to  compel 
the  perCorniaDce  of  a  ministerial  act  when  there  is  no  other  special  and  adequate  remedy. 
19  How.  15;  14  How.  152;  14  East,  395;  9  Pet.  573;  14l>et.  497;  bl  Ju.  445. 

Sec.  5280.  Alternative  or  peremptory — The  \^rit  of  mandamus  is 
either  alternative  or  peremptory.  The  alternative  writ  shall  state  concisely 
the  facts  showing  the  obligation  of  the  defendant  to  perform  the  act,  and  his 
omission  to  perform  it,  and  command  him  that  immediately  after  the  receipt 
of  acop}'  of  the  writ,  or  at  some  other  specified  time,  to  do  the  act  required 
to  be  performed,  or  show  cause  before  the  court  out  of  which  the  writ  issued, 
at  a  specified  time  and  place,  why  he  has  not  done  so;  and  that  he  then  and 
there  make  his  return  to  the  writ,  with  his  certificate  on  such  return  of 
having  done  as  he  is  commanded.  The  peremptory  writ  shall  be  in.  similar 
form,  except  that  the  words  requiring  the  defendant  to  show  cause  why  he  has 
not  done  as  commanded  shall  be  omitted. 

G.  S.  ch.  80,  >S  4,  as  amended  1875,  ch.  68.  Approved  March  2d.  Amendment  inserted 
•*  a  copy  of"  before  writ,  and  "  make  his  return  to.**    2  M.  180,  842,  844,  846;  13  M.  882. 

Seo.  5281.  Jurisdictioii  to  issue. — The  district  court  has  exclusive  orig- 
inal jurisdiction  in  all  cases  of  mandamus,  except  where  such  writ  is  to  be 
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WRIT  OF  MANDAMUS.  [Secs.  5282-5287. 

# 

directed  to  a  district  court  or  a  jndge  thereof  in  his  official  capacity,  in  which 
case  the  supreme  court  has  exclusive  original  jurisdiction;  and  in  such  case 
the  supreme  court,  or  a  judge  thereof,  shall  first  make  a  rule,  returnable  in 
terra,  that  such  district  court,  or  judge  thereof,  show  cause  before  the  court 
why  a  peremptory  writ  of  mandamus  should  not  issue;  and  upon  the  return- 
day  of  such  rule,  such  district  court  or  judge  may  show  cause  against  the  rule, 
by  affidavit  or  record  evidence;  and  upon  the  hearing  thereof  the  supreme 
court  shall  award  a  peremptory  writ,  or  dismiss  the  rule.  In  case  of  emer- 
gency, a  jud^e  of  the  supreme  court,  at  the  time  of  making  the  rule  to  show 
cause,  may  also  appoint  a  special  term  of  the  court  for  hearing  the  motion, 
and  at  which  the  rule  shall  be  made  returnable. 
G.  a  oh.  80,  g  12.    10  M.  869;  88  M.  293:  80  M.  99;  28  M.  41. 

Seo.  5282.  Allowance —  Service. —  The  court  or  judge,  by  an  endorse- 
ment on  the  writ,  shall  allow  the  same,  and  designate  the  return-day  thereof, 
and  direct  the  manner  of  the  service  thereof:  provided^  that  such  service  shall 
be  by  copy  of  the  writ,  and  of  the  allowance  thereof,  and  of  any  order  or  di- 
rection of  said  court  or  judge  endorsed  upon  said  writ. 

Q.  S.  ch.  80»  §  6»  as  amended  1875,  ch.  68,  §  2.  Approved  March  2d.  Amendment  added 
the  proviso. 

Sbo.  6283.  Peremptory  writ  in  first  instance.—  When  the  right  to 
require  the  performance  of  the  act  is  clear,  and  it  is  apparent  that  no  valid 
excuse  can  be  given  for  not  performing  it,  a  peremptory  mandamus  may  be 
allowed  in  the  first  instance;  in  all  other  cases^  the  alternative  writ  shall  be 
first  issued. 

G.  S.  ch.  80,  §  5. 

Seo.  5284.  Answer. —  On  the  return-day  of  the  alternative  writ,  or  such 
further  day  as  the  court  allows,  the  party' on  whom  the  writ  is  served  may 
show  cause  by  answer,  made  in  the  same  manner  as  an  answer  to  a  complaint 
in  a  civil  action. 

0.  S.  ch.  80,  §  7.  This  is  substitute  for  common-law  return  under  1  WiU.  IV.  ch.  21.  BuU. 
N.  P.  201 ;  2  Bl.  Ck)m.  HI. 

Ssa  5285.  Same  —  New  matter  —  No  answer.—  If  no  answer  is  made, 
a  peremptory  mandamus  shall  be  allowed  against  the  defendant;  if  an  answer 
18  made  containing  new  matter,  the  plaintiff  may,  on  the  trial  or  other  pro- 
ceedings, avail  himself  of  any  valid  objection  to  its  sufficiency ;  or  may  counter- 
vail it  by  evidence,  either  in  direct  denial,  or  by  way  of  avoidance. 

Q.  S.  ch.  80,  §  8.  If  return  insufficient,  traverse  ought  not  to  be  tendered  nor  issue  joined, 
but  upon  demurrer  peremptory  writ  issues.  Bull.  N.  r.  201 ;  3  DaU.  42 ;  5  Binn.  87;  41  £.  O.  L. 
697. 

Seo.  5286.  Amendment  —  Issue  —  Trial.—  No  other  pleading  or  writ- 
ten allegation  is  allowed  than  the  writ  and  answer.  They  shall  be  construed 
and  amended  in  the  same  manner  as  pleadings  in  a  civil  action,  and  the  issues 
thereby  joined  shall  be  tried,  and  further  proceedings  had,  in  the  same  manner 
as  io  a  civil  action. 

G.  S.  ch.  80,  §  9.    15  M.  221 ;  39  N.  W.  156 ;  89  M.  222. 

Sec.  5287.  Trial  of  issues  of  fact. —  Issues  of  fact  in  any  such  proceed- 
ing instituted  in  the  supreme  court  or  in  any  district  court,  [shall  be  tried  in 
the  district  court]  of  the  county  in  which  the  defendant  may  reside,  or  in 
which  the  material  facts  contained  in  the  relation  for  the  mandamus  shall  be 
alleged  to  have  taken  place,  and  either  party  shall  be  entitled  to  have  any 
issue  of  fact  in  such  proceeding  tried  by  a  jury  as  in  an  ordinary  civil  action. 
The  provisions  of  this  act  shall  govern  and  be  applicable  in  any  such  action  or 
proceeding  heretofore  commenced  in  the  supreme  court  in  which  there  has 
not  been  a  tinal  hearing.  Provided^  always,  that  except  as  aforesaid  nothing 
in  this  act  contained  shall  be  construed  so  as  to  divest  the  supreme  court  of 
jurisdiction  to  hear  and  finally  determine  any  and  all  such  suits  or  proceed- 
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ings  now  pending  in  said  court.  And  provided  further^  that  any  such  suit  or 
proceeding  now  pending  in  the  supreme  court  in  which  there  is  any  issue  of 
fact  which  has  not  been  finally  heard  or  determined,  the  said  supreme  court 
shall,  on  the  request  of  the  attorney  of  either  the  plaintiff  or  defendant  in 
such  suit  or  proceeding,  transmit  the  recor^  to  the  district  court  of  the  proper 
county,  w^hich  district  court  shall  thereupon  and  thereafter  have  jurisdiction 
of  the  case,  and  shall  proceed  to  try  any  issue  or  issues  therein,  in  the. same 
manner  and  with  the  same  effect  as  if  such  suit  or  proceeding  had  been  orig- 
inally commenced  in  such  district  court.  And  provided  further,  that  the  dis- 
trict court  in  which  such  suit  or  proceeding  is  pending  may  grant  a  change 
of  venue  as  in  ordinary  civil  actions. 

1869,  cb.  79,  as  amended  1881.  ch.  40.  Approved  March  7th.  Before  amendment  this  law 
provided  that  supreme  court  shall  have  original  concurrent  jurisdiction  with  the  district  courts 
in  all  cases  of  mandamus,  allowed  by  court  or  by  any- judge  in  term  or  vacation,  returnable 
as  may  be  designated,  and  in  case  of  issue  of  fact,  referee  may  be  appointed  to  take  and  report 
teHtira'ony.     15  M.  321 ;  28  M.  50,  41,  863;  38  M.  293. 

*  Sec.  5288,  Judgment  for  plaintiflEl—  If  judgment  is  given  for  the 
plaintiff,  he  shall  recover  the  damages  which  he  has  sustained,  togetiier  with 
costs  and  disbursements,  and  a  peremptory  mandamus  shall  be  awarded  with- 
out delay. 

G.  S.  ch.  80,  §  10. 

Seo.  5289.  Disobedience  of  writ  —  Penalty.—  Whenever  a  peremptory 
mandamus  is  directed  to  a  public  ofBcer,  body  or  board,  commanding  the  per- 
formance of  any  public  duty  specially  enjoined  by  law,  if  it  appears  to  the 
court  that  such  officer,  or  any  member  of  such  body  or  board,  without  just 
excuse,  refuses  or  neglects  to  perform  the  duty  so  enjoined,  the  court  may  impose 
a  tine,  not  exceeding  two  hundred  and  fifty  dollars,  upon  every  such  officer  or 
member  of  such  body  or  board;  such  fine,  when  collected,  shall  be  paid  into 
the  state  treasury,  and  the  payment  of  such  fine  is  a  bar  to  an  action  for  any 
penalty  incurred  by  such  officer,  or  member  of  such  body  or  board,  by  reason 
of  his  refusal  or  neglect  to  perform  the  duty  so  enjoined. 

G.  S.  ch.  80.  §11.     15  M.  221. 

Sec.  5290.  Appeal. —  An  appeal  lies  to  the  supreme  court  from  the  dis- 
trict court  m  mandamus  as  in  civil  actions. 

Q.  a  ch.  80,  §  13  (14).    15  M.  465;  31  M.  211. 
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CHAPTER  73  (G.  S.  ch.  80,  title  2). 
WRIT  OF  PROHIBITION. 

This  writ  was  first  introduccnl  in  rei^n  of  8  Edw.  I.,  for  the  purpose  of  preserving  the  rights 
of  the  crown  and  keeping  courts  in  their  regular  channel.  3  Bl.  Com.  113;  8  Bac.  Air.  :.'00 ;  7  Com. 
Dig.  185;  2  H.  BI.  583;  5  East,  345;  I  Saund.  186.  The  writ  issued  by  a  superior  court  directed 
to  the  judge  and  parties  to  a  suit  in  an  infc  rior  jurisdiction,  commanding  them  to  cease  from 
prosecution  of  the  same,  upon  suggestion  that  the  cau.««e  originally,  or  some  collateral  matter 
aridingtherein,  does  not  belong  .to  that  jurisdiction  (3  Bl.  Com.  112;  Vin.  Abr.  H.,  T.),  and  also 
when  the  court  is  proceeding  by  rules  different  from  those  which  ought  to  be  observed  (Bull. 
N.  P.  219)*  and  when  the  inferior  court  would  by  proceeding  defeat  a  legal  right.  2  Chilt.  Pr 
$55. 


Sections, 

5291.  Issuance  and  contents  of  writ. 

5292.  Service  and  return. 
5298.  Issue. 


Sections, 

5294.  Trial. 

5'i95.  Judgment 

5296.  Prohibition  absolute. 


Sec.  5291.  Issuance  and  contents  of  writ —  Writs  of  prohibition  shah 
only  be  issued  out  of  the  supreme  court,  and  shall  be  applied  for  upon  aHi- 
davit,  by  motion  to  the  court,  or  a  judge  thereof  in  vacation;  and  if  the  cause 
shown  appears  to  the  court  or  judge  to  be  sufficient,  a  writ  shall  be  thereuf>on 
issued  which  shall  command  the  court  and  party,  or  officer,  to  whom  it  is  di- 
rected, to  desist  and  refrain  from  any  further  proceedings  in  the  action  or 
matter  specitied  therein,  until  the  next  term  of  said  supreme  court,  or  the 
further  order  of  the  court  thereon;  and  to  show  cause  at  the  next  term  of 
said  court,  or  some  day  to  be  named  in  the  same  term,  at  the  option  of  the 
court,  if  issued  in  term  time,  why  they  should  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 

G.  S.  ch.  80.  §  U  (15).  4  M.  866;  18  M.  244,  493;  15  M.  369;  19  M.  170.  At  common  law  th^ 
grounds  for  the  writ  were  set  forth  in  the  affidavit,  upon  which  a  rule  issued  to  sliuw  cause. 
The  service  of  the  rule  had  the  effect  of  a  prohibition  quousque.  Upon  the  return,  tlie  det end- 
ant  declared  or  adopted  the  return,  to  which  the  applicant  demurred  or  oleaded,  and  the  issue 
tried  as  in  other  cases.    8  Bac.  Abr.  206;  7  Com.  Dig.  135;  MSaund.  13a* 

Sec.  5292.  Service  and  return. —  Such  writ  shall  be  served  upon  the 
court  and  party,  or  officer,  to  whom  it  is  directed,  in  the  same  manner  as  a 
writ  of  mandamus;  and  a  return  shall  be  made  thereto  by  such  court  or  offi- 
cer, which  may  be  enforced  by  attachment. 

G.  S.  ch.  80,  g  15  (16). 

SEa  5293.  Return  —  Issue. —  If  the  party  to  whom  such  writ  is  directed 
shall,  by  an  instrument  in  writing,  to  be  signed  by  him  and  annexed  to  such 
return,  adopt  the  same  return,  and  reW  upon  the  matters  therein  contained, 
as  sufficient  cause  why  such  court  should  not  be  restrained,  as  mentioned  in 
said  writ,  such  party  shall  thenceforth  be  deemed  the  defendant  in  such  pro- 
ceeding, and  the  person  prosecuting  such  writ  may  take  issue,  or  demur  to  the 
matters  so  relied  upon  by  such  defendant. 

G.  a  ch.  80,  §  16  (17).     4  M.  866. 

Ssa  5294.  Same  —  Trial. —  If  the  party  to  whom  such  writ  is  directed 
shall  not  adopt  such  return,  the  party  prosecuting  such  writ,  shall  bring  on 
the  argument  of  such  return  as  upon  a  rule  to  show  cause;  and  he  may,  bv 
his  own  affidavit  and  other  proofs,  controvert  the  matters  set  forth  in 'such 
return. 

^.8.ch.  17(18). 
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WRIT    OF    PROHIBITION. 


Seo.  5295.  Judgment. —  The  court,  after  hearing  the  proofs  and  allega- 
tions of  the  parties,  shall  render  judgment,  either  that  a  prohibition  absolute, 
restraining  the  said  court  and  party,  or  officer,  from  proceeding  in  such  actioQ 
or  matter,  do  issue,  or  a  writ  of  consultation  authorizing  the  court  and  party, 
or  officer,  to  proceed  in  the  action  or  matter  in  question;  and  may  make  and 
enforce  such  order  in  relation  to  costs  and  charges,  and  the  amount  thereof, 
as  may  be  deemed  just. 

G.  S.ch.  80.  §18(19). 

Seo.  5296.  Prohibition  absolute. —  If  the  party  to  whom  such  first  writ 
of  prohibition  is  directed  adopts  the  return  of  the  court  thereto,  and  judgraen^ 
is  rendered  for  the  party  prosecuting  such  writ,  a  prohibition  absolute  shaL 
be  issued;  but  if  judgment  is  given  against  such  party,  a  writ  of  consultatiou 
shall  be  issued  as  above  provided. 

a  S.  ch.  80,  §  19  (20). 
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CHAPTER  74  (G.  S.  ch.  80,  title  3). 
WRIT  OP  HABEAS  CORPUS. 


This  writ  was  nsed  anterior  to  Car.  II.  to  remove  illegal  restraint  on  freemen.  8  Bulst.  28; 
2  Lev.  128;  8  Keble,  434.  To  secure  the  full  benefit  of  the  writ,  the  statute  31  Car.  II.  ch.  2, 
was  enacted,  and  was  made  more  effective  by  56  Geo.  IIL  ch.  100.  The  writ  was  taken  from 
the  interdict  de  homine  libera  exhihendo  of  the  Roman  law.  Dig.  43.  20.  The  American  stat- 
ntea  were  taken  from  81  Car.  U.  ch.  2,  and  56  Oeo.  III.  ch.  100,  and  ^he  office  of  the  writ  is  to 
inqatre  into  the  lawfulness  of  the  restraint  and  not  the  justice  thereof.  Hui'd,  Hab.  Corp. 
210,  457;  8  Pet.  201 ;  7  Wheat  88;  Cooley,  Const.  Lim.  839;  29  M.  468. 


SeetionB, 
5297-5299. 
6800-5808. 
5804-5806u 
.5807-5810. 


Jurisdiction. 
Application  for  the  writ. 
Issuance  of  writ. 
Service  of  writ. 


Sections. 

53 1 1-5318.  Disobedience  of  writ. 

5814-5321.  Return  of  writ. 

5322-5330.  Proceedings  on  the  return. 


JuBiSDicnoN. 

Ssa  6297.  When  to  be  granted. —  Every  person  imprisoned  or  other- 
wise restrained  of  his  liberty,  except  in  the  cases  in  the  following  section  speci- 
fied, may  prosecute  a  writ  of  haoeas  corpus,  according  to  the  provisions  of 
tiiis  chapter,  to  obtain  relief  from  such  imprisonment  or  restraint,  if  it  proves 
to  be  anlawful. 

a&ch.  80.  §20(21).    89M.65. 

Sec.  5298.  When  not.— The  following  persons  are  not  entitled  to  pros- 
ecute such  writ:  persons  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or 
by  virtue  of  an  execution  issued  upon  such  judgment  or  decree;  but  no  order 
of  commitment  for  any  alleged  contempt,  or  upon  proceedings  as  fqr  contempt 
to  enforce  the  rights  or  remedies  of  any  party,  shall  be  deemed  a  judgment  or 
decree  within  the  meaning  of  this  section;  nor  shall  any  attachment  or  other 
process  issued  upon  any  such  order  be  deemed  an  execution  withm  the  mean- 
ing of  this  section. 

G.  &  ch.  bO,  §  21  (22).    81  M.  118;  20  M.  463  48  M.  257. 

Sbc.  5299.  Not  to  restrain  power  of  court,  when.—  Nothing  contained 
in  this  chapter  shall  be  construed  to  restrain  the  power  of  any  court  to  issue  a 
writ  of  habeas  corpus,  when  necessary  to  bring  before  them  any  prisoner  for 
trial,  in  any  criminal  case  lawfully  pending  in  the  same  court,  or  to  bring  any 
prisoner  to  be  examined  as  a  witness  in  any  action  or  proceeding,  civil  or 
criminal,  pending  in  such  court,  when  they  think  the  personal  attenaance  and 
examination  of  the  witness  necessary  for  the  attainment  of  justice. 

O.  &  ch.  so,  §  53  (54).  This  is  preservation  of  writs  of  liabeas  corpus  ad  testificandum  and 
habeas  corpus  ad  subjiciendum.    8  Bl.  Ck>m.  180. 

Application  foe  Wbit. 

Sec  5300.  To  whom,  how  and  where  made.—  Application  for  such 
writ  shall  be  made  by  petition,  signed  and  verified,  either  by  the  party  for 
whose  relief  it  is  intended,  or  by  some  person  in  bis  behalf,  as  follows:  to  the 
•opreme  or  district  court,  or  to  any  judge  thereof  being  within  the  oountv 
where  the  prisoner  is  detained;  or  if  there  is  no  such  oflScer  within  such 
conn t J,  or  if  he  is  absent,  or  from  any  cause  is  incapable  of  acting,  or  has  re- 
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fused  to  ^rant  such  writ,  then  to  some  officer  having  such  authority  residing 
in  any  adjoining  county. 

G.  S.  ch.*  80,  §  22  (23).     10  M.  39,  63;  38  M.  280 ;  47  M.  518.  530;  31  M.  111. 

Sec.  5301.  Same. —  Whenever  application  for  any  such  writ  is  made  to 
any  officer  not  residing  withm  the  county  where  the  prisoner  is  detained,  he 
shall  require  proof  by  the  oath  of  the  party  applying,  or  by  other  sufficient 
evidence,  that  there  is  no  officer  in  such  county  authorized  to  grant  the  writ; 
or  if  there  is  one,  that  he  is  absent,  or  has  refused  to  grant  such  writ,  or,  for 
some  cause,  to  be  specially  set  forth,  is  incapable  of  acting;  and  if  such  proof 
is  not  produced,  the  application  shall  be  denied, 

G.  S.  ch.  80.  §  23  (24).     10  M.  63 ;  47.  M.  519. 

Seo.  5302.    Petition  —  Contents.—  The  petition  shall  state  in  substance: 

First.  That  the  person  in  whose  behalf  the  writ  is  applied  for  is  imprisoned 
or  restrained  of  his  liberty,  the  officer  or  person  by  whom  he  is  so  con  lined  or 
restrained,  and  the  place  where,  naming  both  parties,  if  their  names  are  known, 
or  describmg  them  if  they  are  not; 

Second.  That  such  person  is  not  committed  or  detained  by  virtue  of  any 
process,  judgment,  decree  or  execution,  specilied  in  the  twenty-first  section  of 
this  chapter; 

Third.  The  cause  or  pretence  of  such  confinement  or  restraint,  according 
to  the  knowledge  or  belief  of  the  party  verifying  the  petition; 

Fourth.  If  the  confinement  or  restramt  is  by  virtue  of  any  warrant,  order 
or  process,  a  copy  thereof  shall  be  annexed,  or  it  shall  be  averred  that,  by 
reason  of  such  prisoner  being  removed  or  concealed  before  application,  a  de- 
mand of  such  copy  could  not  be  made,  or  that  such  demand  was  made,  and 
the  legal  fees  therefor  tendered  to  the  officer  or  person  havmg  such  prisoner 
in  his  custody,  and  that  such  copy  was  refused. 

Filth.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  shall  state 
in  what  the  illegality  consists. 

G.  S.  ch.  80,  §24(25).     31  M.  113. 

Sec.  5303.  Penalty  for  refusal  of  copy.—  Any  officer  or  other  person 
refusing  to  deliver  a  copy  of  any  order,  warrant,  process,  or  other  authority, 
by  wiiich  he  detains  any  person,  to  any  one  who  demands  such  copy,  and  ten- 
ders the  lees  thereof,  shall  forfeit  two  hundred  dollars  to  the  person  so  de- 
tained. 

G.  S.  ch.  80,  §47  (48). 

Issuance  of  Weit. 

Sec.  5304.  Penalty  for  wilfully  refusing.— If  any  officer  herein  au- 
thorized to  grant  writs  of  habeas  corpus  wilfully  refuses  to  grant  such  writ 
when  legally  applied  for,  he  shall  forfeit,  tor  every  such  offence,  to  the  party 
aggrieved,  one  thousand  dollars. 

G.  S.  ch.  80,  §  27  (28). 

Sec.  5305.     Form  of  writ. —  Every  writ  of  habeas  corpus,  issued  under 
the  provisions  of  this  chapter,  shall  be  subsiantially  in  the  following  form; 
**  The  State  of  Minnesota,  to  the  sheriff  qf\  etc.  {or  to  A.  B.): 

''  You  are  hereby  commanded  to  have  the  body  of  C.  D.,  by  you  imprisoned 
and  detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever  name  the  said  C.  D.  shall  be  called  or 
charged,  before  E.  F.,  judge  of  the  district  court,  as,  etc.  (or  immediately  after 
the  receipt  of  this  writ),  to  do  and  receive  what  shall  then  and  there  be  con- 
sidered concerning  the  said  C.  D.     And  have  you  then  and  there  this  writ. 

•*  Witness,  etc." 

G.  S.  ch.  80,  £5  25  (26), 
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I 

Seo.  6306.  Sufficiency  of. —  Such  writ  of  habeas  corpus  shall  not  be  dis- 
obeyed for  any  defect  of  form.    It  is  sufficient: 

First.  If  the  person  having  the  custody  of  the  prisoner  is  designated,  either 
by  his  name  of  oQice,  if  he  nas  any,  or  by  his  own  name;  or  if  both  such 
names  are  unknown  or  uncertain,  he  may  be  described  by  an  assumed  appel- 
lation ;  and  any  one  who  may  be  served  with  the  writ  shall  be  deemed  to  be 
the  person  to  whom  it  is  directed,  although  it  is  directed  to  him  by  a  wrong 
name  or  description,  or  to  another  person. 

Second.  If  the  person  who  is  directed  to  be  produced  is  designated  by 
name;  or,  if  his  name  is  uncertain  or  unknown,  he  may  be  described  in  any 
other  way,  so  as  to  designate  the  person  intended. 

G.  a  eh.  80.  §  26  (27). 

Service  of  Wrft. 

Sec.  5307.  By  whom—  Security  for  costs,—  It  can  only  be  served  by 
an  elector  of  this  state.*  The  oflBcer  granting  the  writ  may,  in  his  discretion. 
require  a  bond  in  a  penaltv  not  exceeding  one  thousand  dollars,  with  suffi- 
cient sureties,  conditional  that  the  obligators  will  pay  all  costs  and  expenses 
of  the  proceeding,  and  the  reasonable  charges  of  restoring  the  prisoner  to  the 
person  from  whose  custody  he  was  taken,  if  he  is  remanded.  Such  bond  shall 
run  to  the  sheriff  of  the  county,  and  be  filed  in  the  office  of  the  clerk  of  the 
court  from  which  the  writ  issues. 

G.  S.  ch.  80,  §  49  (50),  as  amended  1877,  eh.  34.  Approved  March  6th.  Amendment  struck 
out  at,  ^  **  and  the  service  thereof  shaU  not  be  deemed  complete  unless  the  party  serving  the 
same  tenders  to  the  person  in  whose  custody  the  prisoner  is,  if  such  person  is  a  sheriff,  coroner, 
constable  or  marshal,  the  fees  allowed  by  law  for  bringing  up  such  prisoner."  At  common 
law  any  person  could  make  legal  service  by  delivery.    Hurd.  Hab.  Corp.  237. 

Seo.  6308.  How  served. —  Every  writ  of  habeas  corpus,  issued  pursuant 
to  this  chapter,  may  be  served  bj'^  delivering  the  same  to  the  person  to  whom 
it  is  directed;  if  he  cannot  be  found,  it  may  be  served  by  being  left  at  the  jail, 
or  other  place  in  which  the  prisoner  is  confined,  with  any  under  officer,  or 
other  person  of  proper  age,  having  charge,  for  the  time,  of  "such  prisoner. 

G.  S.  ch.  80,  §  50  (61). 

Seo.  5309.  Same. —  If  the  person  on  whom  the  writ  ought  to  be  served 
conceals  himself,  or  refuses  admittance  to  the  party  attempting  to  serve  the 
same,  it  may  be  served  by  affixing  the  same  in  some  conspicuous  place  on 
the  outside,'either  of  his  dwelling-house,  or  of  the  place  where  the  party  is 
confined. 

G.  S.  ch.  80,  §  51  (52). 

Sec.  6310.  Concealment  of  prisoner  —Penalty —  If  any  one  who  has 
in  his  custody,  or  under  his  control,  a  person  entitled  to  a  writ  of  habeas  cor- 
pus, whether  a  writ  has  been  issued  or  not,  transfers  such  prisoner  to  the  cus- 
tody, or  places  him  under  the  power  or  control,  of  another  person,  or  conceals 
him,  or  changes  the  place  of  his  confinement,  with  intent  to  elude  the  service 
of  such  writ,  or  to  avoid  the  effect  thereof,  the  person  so  offending  shall  for- 
feit, to  the  party  aggrieved  thereby,  the  sum  of  four  hundred  dollars,  to  be 
recovered  in  a  civil  action. 

G.  S.  ch.  80,  §  46  (47). 

Disobedience  of  Writ. 

Sec.  5311.  Attachment  for. —  If  the  person  upon  whom  such  writ  is  duly 
served  refuses  or  neglects  to  obey  the  same  by  producing  the  party  named  in 
Buch  writ,  and  making  a  full  and  explicit  return  to  every  such  writ,  within  the 
time  required  by  the  provisions  of  this  chapter,  and  no  sufficient  excuse  is 
shown  for  such  refusal  or  neglect,  the  officer  before  whom  such  writ  is  return- 
able, upon  due  proof  of  the  service  thereof,  shall  forthwith  issue  an  attach- 
ment against  such  person,  directed  to  the  sheriff  of  any  county  in  this  state, 
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and  commanding  him  forthwith  to  apprehend  such  person,  and  to  brin^  him 
immediately  before  such  officer;  and  on  such  person  being  so  brought,  he 
shall  be  committed  to  close  custody  in  the  jail  of  the  county  in  which  such 
officer  is,  until  he  makes  return  to  such  writ,  and  complies  with  any  order 
that  may  be  made  by  such  officer  in  relation  to  the  person  for  whose  relief 
such  writ  was  issued. 
G.  S.  ch.  80,  §30(31). 

Sec.  5312.  Precept  for  prisoner.—  The  officer  by  whom  any  such  at- 
tachment is  issued,  may  also,  at  the  same  time  or  afterward,  issue  a  precept 
to  the  sherijQf  or  other  person  to  whom  such  -attachment  was  directed,  com- 
manding him  to  bring  forthwith  before  such  officer  the  party  for  whose  bene- 
fit such  writ  was  allowed,  who  shall  thereafter  remain  in  the  custody  of  such 
sheriff  or  person,  until  he  is  discharged,  bailed  or  remanded,  as  such  officer 
directs. 

G.  S.  ch.  80,  §  32  (33). 

Sec  5313.  Same  —  Disobedience  ot  sheriff.— If  a  sherifif  neglects  to 
return  such  writ,  the  attachment  may  be  directed  to  any  coroner  or  other  per- 
son designated  therein,  who  shall  have  full  power  to  execute  the  same;  and 
such  sheriff,  upon  being  brought  up,  may  be  committed  to  the  jail  of  any 
county  other  than  his  own. 

G.  S.  ch.  80,  g  31  (32). 

Keturk  of  Writ. 

ISeo.  5314.  When  returnable. —  Every  writ  of  habeas  corpus  maybe 
made  returnable  at  a  day  certain,  or  forthwith,  as  the  case  may  require,  and 
shall  be  under  the  seal  of  the  court, 

G.  S.  ch.  80,  §  48  (49).     17  M.  340. 

Seo.  5315.  When  and  how, —  If  the  writ  is  returnable  at  a  certain  day, 
such  return  shall  be  made,  and  such  prisoner  produced,  at  the  time  and  place 
specified  therein;  if  it  is  returnable  forthwith,  and  the  place  is  within  twenty 
miles  of  the  place  of  service,  such  return  shall  be  made,  and  such  prisoner 
produced,  within  twenty-four  hours;  and  the  like  time  shall  be  allowed  for 
every  additional  t\venty  miles. 

G.  S.  ch.  80,  g  53  (53). 

Seo.  5316.    Form  of  return. —  The  person  upon  whom  any  such  writ  is 

duly  served  shall  state  in  his  return,  plainly  and  unequivocally:" 

First.  Whether  he  has  or  has  not  the  party  in  his  custody  or  control,  or 
under  his  restraint;  and  if  he  has  not,  whether  he  has  had  the  party  in  his 
custod3%  or  under  his  control  or  restraint,  at  any  and  what  time  prior  or  sub- 
sequent to  the  date  of  the  writ; 

Second.  If  he  has  the  party  in  his  custody  or  control,  or  under  his  re- 
straint, the  authority  and  true  cause  of  such  imprisonment  or  restraint,  setting 
forth  the  same  at  large; 

Third.  If  the  party  is  detained  by  virtue  of  any  writ,  warrant,  or  other 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  return,  and  the  orig- 
inal shall  be  produced  and  exhibited,  on  the  return  of  the  writ,  to  the  officer 
before  whom  the  same  is  returnable; 

Fourth.  If  the  person  upon  whom  such  writ  is  served  has  had  the  party  in 
his  control  or  custody,  or  under  his  restraint,  at  any  time  prior  or  subsequent 
to  the  date  of  the  writ,  but  has  transferred  such  custody  or  restraint  to  an- 
other, the  return  shall  state  particularly  to  whom,  at  what  time,  for  what 
cause,  and  by  what  authority,  such  transfer  took  place. 

The  return  shall  be  signed  by  the  person  making  the  same,  and  except 
where  such  person  is  a  sworn  public  officer,  and  makes  his  return  in  his  offi- 
cial capacity,  it  shall  bo  verified  by  oath. 

G.  S.  ch.  80,.§28.(29). 
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Sec.  5317.  Traverse  of  return.— The  party  brought  before  any  such 
officer,  on  the  return  of  any  writ  of  habeas  corpus,  may  deny  any  of  the  ma- 
'  terial  facts  set  forth  in  the  return,  or  allege  any  fact  to  show,  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to  his  discharge, 
which  allegations  or  denials  shall  be  on  oath ;  and  thereupon  such  officer  shall 
proceed,  in  a  summary  way,  to  hear  such  allegations  and  proofs  as  are  legally 
produced  in  support  of  such.imprisonraent  or  detention,  or  against  the  same, 
and  so  dispose  of  such  party  as  justice  requires. 

G.  a  eh.  80,  §  43  (48). 

Sec.  5318.  Body  to  be  produced  —  Exception.—  The  person  or  officer 
on  whom  the  writ  is  served  shall  bring  the  body  of  the  person  in  his  custody, 
according  to  the  command  of  such  writ,  except  in  the  case  of  the  sickness  of 
such  person,  as  hereinafter  provided. 

G.  8.  ch.  80,  §  29  (30).   89  M.  59, 

SEa  5319.  Same  — When  prisoner  sick — Whenever,  from  the  sick- 
ness or  infirmity  of  the  person  directed  to  be  produced  by  any  writ  of  habeas 
corpus,  such  person  cannot,  without  danger,  be  brought  before  the  officer  before 
whom  the  writ  is  made  returnable,  the  party  in  whose  custody  he  is  may  state 
the  fact  in  his  return  to  the  writ,  verifying  the  same  by  his  q'ath;  and  if  such 
officer  is  satisfied  of  the  truth  of  such  allegation,  and  the  return  is  otherwise 
sufficient,  he  shall  proceed  to  decide  upon  such  return,  and  to  dispose  of  the 
matter;  and  if  it  appears  that  the  person  detained  is  illegally  imprisoned,  con- 
fined or  restrained  of  his  liberty,  the  officer  shall  order  those  having  such 
person  in  their  custody  to  discharge  him  forthwith;  and  if  it  appears  that  such 
person  is  legally  detained,  imprisoned  or  confined,  and  is  not  entitled  to  be 
bailed,  such  officer  shall  dismiss  the  proceedings. 

G.  &  ch.  80,  §  43  (44). 

Seo.  5320.    Custody  of  prisoner  until  judgment  on  return Until 

judgment  is  given  upon  the  return,  the  officer  before  whom  such  party  is 
brought  may  either  commit  such  party  to  the  custody  of  the  sheriff  of  the 
county  in  which  such  officer  is,  or  place  him  in  such  care,  under  such  custody 
as  his  age  and  other  circumstances  require. 

G.  ach.80.§40(41). 

Ssa  5321.  Notice  to  county  attorney  and  persons  interested.—  In 
criminal  cases,  notice  of  the  time  and  place  at  which  the  writ  is  made  return- 
able shall  be  given  to  the  county  attorney,  if  he  is  within  the  county;  in  other 
cases,  like  notice  shall  be  given  to  any  person  interested  in  continuing  the 
custody  or  restraint  of  the  party  seeking  the  aid  of  said  wrijt. 

Q.  a  ch.  80,  §  41  (42). 

Peoceedings  on  Return. 

Seo.  5322.  Examine  into  facts —  The  officer  before  whom  the  party  is 
brought  on  such  writ,  shall,  immediately  after  the  return  thereof,  proceed  to 
examine  into  thjB  facts  contained  in  such  return,  and  into  the  cause  of  the  con- 
iinement  or  restraint  of  such  party,  whether  the  same  was  upon  commitment 
for  any  criminal  charge,  or  not. 

a  a  ch.  80,  §  38  (34).    10  M.  68. 

Sec.  5323.  When  cannot  question  legality —  But  no  officer,  on  the  re- 
turn of  any  habeas  corpus,  can  inquire  into  the  legality  or  justice  of  any  judg- 
ment, decree  or  execution,  specified  in  the  preceding  twenty-first  section.^ 

G.  a  ch.  80,  g  87  (88).    i  Sec.  5298,  ante,    81  M.  118. 
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Sec.  5324.  When  prisoner  to  be  remanded.— The  officer  shall  forth- 
with  remand  such  party,  if  it  appears  that  he  is  detained  in  custody,  either: 

First.  By  virtue  of  process  issued  by  any  court  or  jud/je  of  the  United 
States,  in  a  case  where  such  court  or  judge  has  exclusive  jurisdiction;  or, 

Second.  By  virtue  of  the  final  judgnnent  or  decree  of  any  competent  court 
of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued  upon  such  judg- 
ment or  decree;  or. 

Third.  For  any  contempt,  specially  and  plainly  charged  in  the  commit- 
ment, by  some  court,  officer  or  body,  having  authority  to  commit  for  the  con- 
tempt so  charged;  and, 

Fourth.  That  the  time  during  which  such  party  may  be  legally  detained 
has  not  expired. 

G.  S.  ch.  80,  §  85  (36).    81  M*  113. 

Seo.  5325.  When  to  be  admitted  to  bail —  If  it  appears  that  the  party 
has  been  legally  committed  for  any  criminal  oflfence,  or  if  he  appears,  by  the 
testimony  otfered  with  the  return,  upon  the  hearing  thereof,  to  be  guilty  of 
such  an  oflfence,  although  the  commitment  is  irregular,  the  officer  before 
whom  such  party  is  brought  shall  proceed  to  let  such  party  to  bail,  if  the 
case  is  bailable,  and  good  bail  is  offered,  or  if  not,  shall  forthwith  remand 
such  party. 

G.  8.  ch.  80,  §  88  (89). 

Sec.  5326.  Same. —  In  other  cases  the  party  shall  be  placed  in  custody  of 
the  person  legally  entitled  thereto,  or,  if  no  one  is  so  entitled,  he  shall  be  dis- 
charged. 

G.  a  ch.  80,  §  89  (40). 

Sbo.  5327.  When  to  be  discharged. —  If  no  legal  cause  is  shown  for 
such  imprisonment  or  restraint,  or  for  the  continuation  thereof,  such  officer 
shall  discharge  such  party  from  the  custody  or  restraint  under  which  he  is 
held. 

G.  a  ch.  80,  §  84  (85). 

Sec.  5328.  Same — Held  under  civil  process. —  If  it  appears,  on  the 
return,  that  the  prisoner  is  in  custody  by  virtue  of  civil  process  of  any  court 
legally  constituted,  or  issued  by  an  officer  in  the  course  of  judicial  proceedings 
before  him,  authorized  by  law,  such  prisoner  can  only  be  discharged  in  one  of 
the  following  cases: 

First.  When  the  jurisdiction  of  such  court  or  officer  has  been  exceeded, 
either  as  to  matter,  place,  sum  or  person;  ^ 

Second.  Where,  though  the  original  imprisonment  was  lawful,  yet,  by  some 
act,  omission  or  event  which  has  taken  place  afterward,  the  party  is  entitled 
to  be  discharged; 

Third.  Where  the  process  is  defective  in  some  matter  of  substance  required 
by  law,  rendering  such  process  void ; 

Fourth.  Where  the  process,  though  in  proper  form,  has  been  issued  in  a 
case  not  allowed  by  law; 

Fifth.  Where  the  person  having  the  custody  of  the  prisoner,  under  such 
process,  is  not  the  person  empowered  by  law  to  detain  him;  or. 

Sixth.  Where  the  process  is  not  authorized  by  any  judgment,  order  or  de- 
cree of  any  court,  nor  by  any  provision  of  law. 

G.  a  ch.  80.  §  86  (37). 

Sbo.  5329.  Enforcement  of  order  of  discharge.— Obedience  to  any 
order  for  the  discharge  of  any  prisoner,  granted  pursuant  to  the  provisions  of 
this  chapter,  may  be  enforced  by  the  officer  issuing  such  writ,  or  granting  such 
order,  by  attachment,  in  the  same  manner  as  herein  provided  for  a  neglect  to 
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make  a  return  to  a  writ  of  habeas  corpus;  and  the  person  guilty  of  such  diso- 
bedience  shall  forfeit,  to  the  party  aggrieved,  one  thousand  dollars,  in  addition 
to  any  special  damages  such  party  may  have  sustained. 

G.  a  cb.  80,  §  44  (45). 

Sec.  5330.  Re-arrest. —  No  person  who  has  been  discharged  upon  a  habeas 
corpus  shall  be  again  imprisoned  or  restrained  for  the  same  cause,  unless  in- 
dicted therefor,  convicted  thereof,  or  committed  for  want  of  bail,  by  some 
court* of  record  having  jurisdiction  of  the  cause;  or  unless,  after  a  discharge 
for  defect  of  proof,  or  for  some  material  defect  in  the  commitment  in  a  crimi- 
nal case,  be  is  again  arrested  on  sufficient  proof,  and  committed  by  legal 
process. 

G.  S,  eh.  80,  §  45  (46).    87  M.  406. 
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CHAPTER  75  (G.  S.  cli.  79). 


• 


ACTIONS  TO  VACATE   CHARTERS  AND  LETTERS  PATENT.  AND  TO 
PREVENT  THE  tSURPATION  OF  AN  OFFICE  OR  FRANCHISE. 

Sections. 

5;J31-533G.     Jurisdiction. 

5337-5343.    Judgment 

JuKISDICTION. 
40]yL234;  48  M.  499. 

Sec.  5331.  To  annul  incorporation  obtained  by  fraud.— An  action 
may  be  brought  by  the  attorney  general,  in  the  name  of  the  state,  whenever 
the  legislature  so  directs,  against  a  corporation,  for  the  purpose  of  vacating 
or  annulling  the  act  of  incorporation,  or  an  act  renewing  its  corporate  exist- 
ence, on  the  ground  that  such  act  or  renewal  was  procured  upon  some  fraudu- 
lent suggestion,  or  concealment  of  a  material  fact,  by  the  persons  incorporated, 
or  some  of  them,  or  with  their  knowledge  and  consent. 

G.  a  ch.  79,  §  1.     35  M.  223;  27  M.  39;  41  N.  W.  1025. 

Sec.  5332.  To  vacate  charter. —  An  action  may  be  brought  by  the  attor- 
ney general,  in  the  name  of  the  state,  for  the  purpose  of  vacating  tne  charter, 
or  annulling  the  existence,  of  a  corporation,  other  than  municipal,  whenever 
such  corporation: 

First.  Offends  against  any  of  the  provisions  of  the  act  or  acts  creating, 
altering  or  renewing  such  corporation;  or, 

Second.  Violates  the  provisions  of  any  law  by  which  such  corporation  for- 
feits its  charter  by  abuse  of  its  powers;  or, 

Third.  Whenever  it  has  forfeited  its  privileges  or  franchises,  by  failure  to 
exercise  its  powers;  or. 

Fourth.  Whenever  it  has  done  or  omitted  any  act  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  and  franchises;  or. 

Fifth.  Whenever  it  exercises  a  franchise  or  privdege  not  conferred  upon  it 
by  law. 

And  the  attorney  general  shall  bring  the  action  in  every  case  of  public 
interest,  whenever  he  has  reason  to  believe  tliat  any  of  these  acts  or  omissions 
can  be  proved;  and  also  in  every  other  case  in  which  satisfactory  security  is 
given  to  indemnify  the  state  against  the  costs  and  expenses  to'be  incurred 
thereby. 

G.  S.  ch.  79,  §  2.     21  M.  339. 

Sec.  5333.  Usurping  or  forfeiting  ofllces  or  franchises.—  An  action 
may  be  brought  by  the  attorney  general,  in  the  name  of  the  state,  upon  iiis 
own  information,  or  upon  the  complaint  of  a  private  party,  against  the  party 
offending  in  the  following  cases: 

First.  When  any  person  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises any  public  office,  or  any  franchise,  within  this  state,  or  any  otiico  in  a 
corporation  created  by  the  authority  of  this  state;  or. 

Second.  When  any  public  officer  has  done  or  suffered  an  act  which,  by  the 
provisions  of  law,  causes  a  forfeiture  of  his  office;  or. 

Third.  When  any  association  or  number  of  persons  act  within  this  state 
as  a  corporation,  without  being  duly  incorporated.  And  the  attorney  general 
shall  brmg  the  action  whenever  he  has  reason  to  believe  that  any  of  these  acts 
can  be  proved. 

a  a  ch.  71),  §  3.     25  M.  218:  25  M.  344  141  M.  128,  130. 
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Sec.  5334.  To  vacate  letters  patent. —  An  action  may  be  brought  by 
the  attorney  general,  in  the  name  of  the  state,  for  the  purpose  of  vacating  or 
annulling  letters  patent  granted  by  the  state,  in  the  following  cases: 

First.  When  he  has  reason  to  believe  that  such  letters  patent  were  obtained 
by  means  of  some  fraudulent  suggestion,  or  concealment  of  a  material  fact, 
made  by  the  person  to  whom  the  same  were  issued,  or  made  with  his  consent 
or  knowledge;  or, 

Second.  *W  hen  he  has  reason  to  believe  that  such  letters  patent  were  issued 
through  mistake,  or  in  ignorance  of  a  material  fact; 

Third.  When  ho  has  reason  to  believe  that  the  patentee,  or  those  claiming 
under  him,  have  done  or  omitted  any  act  in  violation  of  the  terms  and  condi- 
tions on  which  the  letters  patent  were  granted,  or  have  by  any  other  means 
forfeited  the  interest  acquired  under  the  same. 

G.  a  ch.  79.  §  4. 

Sec.  5335.    One  action  when  several  claim  office.—  When  several 

Eersons  claim  to  be  entitled  to  the  same  office  or  franchise,  one  action  may  be 
rought  against  all  such  persons,  in  order  to  try  their  respective  rights  to  such 
ofSce  or  franchise, 
a  S.  ch.  79.  §  8. 

Sec.  5336.  Join  complainant  as  party. —  When  an  action  is  brought 
by  the  attorney  general,  by  virtue  of  this  chapter,  on  the  complaint  or  informa- 
tion of  any  person  having  an  interest  in  the  question,  the  name  of  such  per- 
son shall  be  joined  with  the  state  as  plaintiff. 

G.  acb.79,§5.    8  M.  240;  41  M.  18a 

Judgment. 

Sec.  5337.  Upon  right  of  complainant  and  defendant.—  Whenever 
such  action  is  brought  against  a  person  for  usurping  an  office,  the  attorney 
^neral^  in  addition  to  the  statement  of  the  cause  of  action,  may  also  set 
forth  in  the  complaint  the  name  of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto;  and,  in  every  such  case,  judgment  may 
be  rendered  upon  the  right  of  the  defendant,  and  also  upon  the  right  of  the 
party  so  alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as 
justice  requires. 

G.ach.79,  §«.    41  M.  180. 

Sec.  5338.  Possession  of  ofl9.ce. —  If  judgment  is  rendered  in  favor  of 
the  person  so  alleged  to  be  entitled,  he  shall  be  entitled,  after  taking  the  oath 
of  otBce,  and  executing  such  official  bond  as  may  be  required  by  law,  to  take 
upon  himself  the  execution  of  the  office,  and  may  be  put  in  possession  thereof, 
and  of  the  books  and  papers  belonging  thereto,  by  order  of  the  court ;  and 
any  party  refusing  to  deliver  the  same,  when  ordered  by  the  court,  shall  be 
punished*  as  for  a  contempt ;  and  he  may  also  recover,  by  action,  the  dam- 
ages which  he  sustains  by  reason  of  the  usurpation  of  the  office  by  the  de- 
fendant. 

G.ach.79,  §7.    41  M.  130. 

Sec  5339.  Of  exclusion  from  oflAce  or  firanchise.—  When  a  person 
or  a  corporation  is  adjudged  guilty  of  usurning  or  intruding  into,  or  unlaw- 
fully holding  or  exercising,  any  office,  francnise  or  privilege,  judgment  shall 
be  rendered  that  such  {!>erson  or  corporation  be  excluded  from  the  office,  fran- 
chise or  privilege.  The  court  may  also,  in  its  discretion,  impose  upon  the 
defendant  a  fine  not  exceeding  one  thousand  dollars. 

G.ach.79,  §9.    41  M.  180. 

Sec.  5340.  Dissolution  of  corporation.—  If  it  is  adjudged  that  a  cor- 
poration  has,  by  neglect,  abuse  or  surrender,  forfeited  its  corporate  rights, 
privileges  and  franchises,  judgment  shall  be  rendered  that  the  corporation  be 
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excluded  from  such  corporate  rights,  privileges  and  franchises,  and  that  the 
corporation  be  dissolved.    . 
G.  S.  ch.  79,  §  10. 

Sec  5341.  Injunction  —  Receiver. —  When  such  judgment  is  rendered 
against  a  corporation,  the  court  has  power  to  restrain  the  corporation,  to 
appoint  a  receiver  of  its  property,  and  take  an  account,  and  make  distribu- 
tion thereof  among  its  creditors;  and  the  attorney  general,  immediately  after 
the  rendition  of  such  judgment,  shall  institute  proceedings  for  that  purpose. 

G.  S.  ch.  79,  §  13. 

Sec  5342.  Costs. —  If  judgment  is  rendered  in  such  action  against  a  cor- 
poration, or  against  persons  claiming  to  be  a  corporation,  the  court  may  cause 
the  costs  therein  to  be  collected  by  execution  against  the  persons  claiming  to 
be  a  corporation,  or  by  process  against  the  directors  or  other  officers  of  such 
corporation. 

G.  S.  ch.  79,  §  11. 

Sec  5343.  Judgment-roll. — Upon  the  rendition  of  such  judgment  against 
a  corporation,  or  for  the  vacating  or  annulling  of  letters  patent,  the  attorney 
general  shall  cause  a  cop}-^  of  the  judgment-roll  to  be  forthwith  filed  in  the 
office  of  the  secretary  of  state. 

G.  S.  ch.  79,  §  18. 
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CHAPTER  76  (G.  S.  ch.  81). 

FORECLOSURE  OP  MORTGAGES. 

*  Acts  1878,  ch.  77,  provided  for  action  to  set  aside  or  test  validity  of  foreclosure  sale,  and  wai» 
repealed  by  acts  1881.    Ex.  a  ch.  51. 

Title  1.  Foreclosueb  by  advertibement. 
*  2,    Foreclosure  by  action. 
3.  f^ES  on  foreclosure. 


FOBECLOSUBB  BY  ADYERTISEHENT. 

HeeHons. 

6844-5a45.  Authorized. 

5»4(H5847.  Notice. 

634t^-5357.  Sale. 

5858-5364.  Certificate  of  sale. 

5365-5370.  Perpetuate  evidence  of  sale. 

5371-6878.  Foreclosure  by  installments. 

5873-5375.  Foreclosure  by  foreign  executors. 

5376-5879.  Bedemption. 


Sections. 
6880-5382. 
5883-3:^87. 
5388-5895. 

5896. 

5397. 


foreclosure  by  ACnON. 

Authorized. 

Judgment  of  foreclosure. 

Sale. 

Redemption. 

Final  deorea 


FEES  on  foreclosure. 

5398-5400.    Regulation  of  attorney  fees. 


TITLE    1. 

FORECLOSURE  BY  ADVERTISEMENT. 

Authorized. 

45  M.  286. 

Sec.  5344.  Within  fifteen  years.—  Every  mortgage  of  real  estate  here- 
tofore or  hereafter  executed  containing  therein  a  power  of  sale  upon  default 
being  made  in  any  condition  of  such  mortgage,  may  be  foreclosed  by  adver- 
tisement within  fifteen  years  after  the  maturing  of  such  mortgage  or  the  debt 
secured  thereby  in  the  cases  and  in  the  manner  hereinafter  specified. 

G.  a  ch.  81,  §  1,  as  amended  1871,  ch.  53  (March  6);  1878,  cli.  51  (February  17);  1877,  ch.  131 
(March  3);  1878,  ch.  53,  §  1  (March  7);  1879,  ch.  21  (February  26X  This  section  of  General  Stat- 
utes contained  no  limitation.  Acts  1871  inserted  ten  years,  exempting  mortgages  foreclosed  or 
attempted  to  be  foreclosed.  Acts  1873  continued  the  ten  years^  limitation  and  exemption,  and 
required  all  re-foreclosures  before  October  1,  1873.  Acts  1877  repealed  this  section.  Acts  1878, 
cfa.  53 :  "  An  act  providing  for  the  foreclosure  of  mortgages  on  real  estate  by  advertisement,*' 
approved  March  7th ;  in  force  from  April  1,  1878,  re-enacted  this  section  with  ten  years'  lim- 
itation but  without  the  exemptions.  Acts  1879  increased  limitation  from  ten  to  fifteen  years.  The 
above  same  as  General  Statutes  except  the  limitation.  6  M.  168 ;  19  M.  85 ;  47  N.  W.  803 ;  45  M. 
287,  286;  40  M.  480;  44  M.  99. 

Sec.  5345.  Requirements. —  To  eihtitle  any  party  to  give  a  notice,  as 
hereinafter  prescribed,  and  to  make  such  foreclosure,  it  is  requisite: 

First.  That  some  default  in  a  condition  of  such  mortgage  has  occurred,  by 
which  the  power  to  sell  has  become  operative. 

Second.  That  no  action  or  proceeding  has  [been]  instituted  at  law  to  re- 
cover the  debt  then  reraainiilg  secured  by  such  mortgage,  or  any  part  thereof; 
or  if  the  action  or  proceeding  has  been  instituted,  that  the  same  has  been  dis- 
continued, or  that  an  execution  upon  the  judgment  rendered  therein  has  been 
returned  unsatisfied  in  whole  or  in  part. 

Third.  That  the  mortgage  containing  such  power  of  sale  has  been  duly  re- 
corded, and  if  it  has  been  assigned,  that  all  the  assignments  thereof  have  been 
recorded. 

G.  a  ch.  81.  §  2,  as  amended  1877,  ch.  121 ;  1878,  ch.  53,  §  2.  Acte  1877,  ch.  121,  repealed  this 
•ection,  and  acts  1878  re-enacted  it  as  it  stood  in  G.  S.  11  M.  438:  12  M.  113;  18  M.  194;  16  M. 
116;  18 M.  282;  20  M.  464;  21  M.  386;  32  M.  206;  38  M.  42;  41  M.  114;  48  M.  26a 
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IfoTICE. 

Sec.  5346.  Publication  and  service. —  Notice  that  such  mortgage  will 
be  foreclosed  by  sale  of  the  mortgaged  premises,  or  some  part  of  them,  shall 
be  given  b}^  publishing  the  satne  for  six  successive  weeks,  at  least  once  in  each 
week,  in  a  newspai)er  printed  and  published  in  the  county  where  the  premises 
intended  to  be  sold,  or  some  part  thereof,  are  situated,  if  there  is  one,  *  if  not, 
then  in  a  newspaper  printed  and  published  in  an  adjoining  county,  if  there  is 
such  a  newspaper;  if  there  is  not,  then  in  a  newspaper  printed  and  published 
in  the  count}'  to  which  the  county  in  which  the  premises  are  located  is  at- 
tached for  judicial  purposes,  if  there  be  such  a  newspaper;  if  there  is  not,* 
then  in  a  newspaper  printed  and  published  at  tHe  capital  of  the  state.  In  all 
cases,  a  copy  of  such  notice  shall  be  served  in  like  manner  as  summons  in 
civil  actions  in  the  district  court,  at  least  four  weeks  before  the  time  of  sale, 
on  the  person  in  possession  of  the  mortgaged  premises,  if  the  same  are  actu- 
ally occupied.  Proof  of  such  service  may  be  made,  certified  and  recorded 
in  the  same  manner  as  proof  of  publication  of  a  notice  of  sale  under  a  mort- 
gage. 

G.  a  ch.  81,  ^  5,  OS  amended  1867,  ch.  74 ;  1877,  ch.  121 ;  1878,  ch.  53,  §  5.  Acts  1877  repealiKl 
this  section,  and  acts  1878,  ch.  53,  re-enacted  it,  excluding  the  provision  for  eervice  when  prem- 
ises not  occupietl,  and  adding  matter  between  *  *.  4  M.  83;  0  M.  192;  7  M.  40.  49;  15  M.  512; 
IB  JL  45;  18  M.  00;  20  M  448;  21  M.  132;  32  IVL  206;  30  JVL  24;  28  ^L  407;  33  M.  349;  47  N.  W. 
U70;  40  M,  105,  167. 

Sec.  5347.     Form  of  notice.— Every  notice  shall  specify: 

First.  The  names  of  the  mortgagor  and  of  the  mortgagee,  and  the  assignee, 
if  any ; 

Second.     The  date  of  the  mortgage,  and  when  and  where  recorded; 

Third.  The  amount  claimed  to  be  due  thereon,  and  taxes,  if  any,  paid  by 
the  mortgagee  at  the  date  of  the  notice; 

Fourth.  A  description  of  the  mortgaged  premises,  conforming  substan- 
tially to  that  contained  in  the  mortgage;  and 

Fiftli.     The  time  and  place  of  sale. 

45M.  208;47N.  W.  788. 

a  a  cli.  81.  §  0,  as  amended  1877,  ch.  121 ;  1878,  ch.  53,  §  6;  1883,  ch.  24  (February  17).  Acta 
1877.  ch.  121,  repealed  this  section,  an*!  acts  1878,  ch.  53,  re-enacted  it  as  it  stood  in  G.  S.  Acts 
1883  added  '*aud  where"  in  second  subdivision.  4  M.  542;  6  AL  168;  7  M.  159;  18  M.  306;  19  M. 
85;  20  M.  448,  453,  464;  30  M.  539;  4  M.  25;  48  M.  26a 

Sale. 

Sec.  5848.  When,  where,  how.— The  sale  shall  be  at  public  vendue, 
between  the  hours  of  nine  o'clock  in  the  forenoon  and  the  setting  of  the  sun, 
in  the  county  in  which  the  premises  [are]  to  be  sold,  or  some  part  thereof,  are 
situated,  and  shall  be  made  by  the  sheriff  of  the  said  county,  or  his  deputy,  to 
the  highest  bidder. 

G.  S.  cli.  81, 4^  7,  as  amended  1877,  ch.  121 ;  1878,  ch,  53,  §  7.  Acts  1877  repealed  this  section, 
and  acts  1878  re-enacted  it  as  it  stood  in  G.  a  6  M.  168 ;  10  M.  379 ;  12  M,  335 ;  19  M.  85 ;  32  M. 
206.     1893.  cli,  158. 

Sec.  5349.  Postponement  of  sale. —  Such  sale  may  be  postponed  from, 
time  to  time,  by  inserting  a  notice  of  such  postponement,  as  soon  as  practica- 
ble, in  the  newspaper  in  which  the  original  advertisement  was  published,  and 
continuing  such  publication  until  the  time  to  which  the  sale  is  postponed,  at 
the  expense  of  the  party  requesting  such  postponement. 

G.  S.  cli.  81,  §  8,  as  amended  1877,  ch.  121;  1878,  ch.  53,  §8.  Acts  1877  repealed  this  section, 
and  acts  1878  re-enacted  it  as  it  stood  in  G.  8.     4  M.  433;  8  M.  43;^. 

Sec  5350.  Distinct  tracts  sold  separately.—  If  the  mortgaged  premises 
consist  of  separate  and  distinct  farms  or  tracts,  they  shall  be  sold  separately, 
and  no  more  farms  or  tracts  shall  be  sold  than  are  necessary  to  satisfy  the 
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amount  clue  on  such  mortgage  at  the  date  of  notice  of  such  sale,  with  interest, 
taxes  paid,  and  costs  of  sale. 

G.  a  ch.  81.  §  9,  as  amended  1877.  ch.  121 ;  1878,  ch.  53,  §  9.  Acts  1877  excepted  this  section 
from  repealing  clause,  and  acts  1878  re-enacted  it  as  it  read  in  G.  S.  4  1^1  260 ;  6  M.  168 ;  ID  M. 
379;  18  H.  366;  24  M.  419;  42  M.  476;  44  M.  354. 

Seo.  5351.  Mortgagee,  etc.,  may  purchase.—  The  mortgagee,  his  as- 
signees, or  his  or  their  legal  representatives,  may  fairly  and  in  good  faith  pur- 
chase the  premises  so  advertised,  or  any  part  thereof,  at  such  sale. 

G.  S.  ch.  81,  §  10,  as  amended  1877,  ch,  121;  1878,  ch.  53,  §  10.  Acts  1877  repealed  this  sec- 
tion, anda^ts  1878  re-enacted  it  as  it  reads  in  G.  S.    6  M.  192;  8  M.  485;  17  M.  61. 

Seo.  5352.  Interest  of  purchaser. — The  interest  acquired  upon  any  such 
sale  is  subject  to  the  lien  of  anj"  attachment  or  judgment  duly  made  or  dock- 
eted against  the  person  holding  the  same,  as  in  case  of  real  property,  and 
may  t^  attached  or  sold  on  execution  in  the  same  manner. 

G.  S.  ch.  81,  §  17,  re-enactsd  1878,  ch.  53,  §  17.    Not  repealed  by  1877,  ch.  121. 

Seo.  5353.  Surplus  purchase-money.—  If,  after  sal6  of  any  real  estate, 
made  [or]  as  herein  prescribed,  there  remains  in  the  hands  of  the  officer  mak- 
ing the  sale  any  surplus  money,  after  satisfying  the  mortgage  on  which  such 
real  estate  was  sold,  and  paynient  of  the  tax  and  cost  of  sale,  the  surplus  shall 
be  paid  over  by  said  officer,  on  demand,  to  the  mortgagor,  his  legal  represent- 
atives or  assigns. 

0.  S.  ch.  81,  g  18.  Repealed  1877,  ch.  121.  Re-enacted  1878,  ch.  58,  §  18.  14  M.  97;  20  M. 
2(A;  87  M.  75. 

Ssa  6354.  Becovery  of  surplus.r— That  the  mortgagor,  his  heirs  or 
assigns,  at  any  time  within  one  year  after  foreclosure,  may  recover  from  the 
owner  of  the  mortgage  at  the  time  of  foreclosure  three  times  the  amount  of 
any  costs  or  disbursements  not  absolutely  paid  for  said  foreclosure,  and  three 
times  the  amount  of  any  bonuses  or  interest  over  and  above  twelve  per  cent., 
embraced  in  said  foreclosure,  and  for  which  the  property  was  sold,  unless 
said  overplus  has  been  paid  to  the  mortgagor  or  his  assigns. 

1878,  ch.  53,  g  24.    Not  in  G.  S.    28  M.  7. 

Sea  5355.  Foreclosure  in  firm  name.—  That  all  mortgages  heretofore 
made  of  any  real  property  in  this  state  or  of  any  interest  therein  to  any  part- 
nership or  tjrm,  in  their  partnership  or  firm  name  and  which  said  mortgages 
have  been  foreclosed  by  advertisement  pursuant  to  the  statute  relating  to 
foreclosure  by  advertisement,  in  the  name  of  the  said  partnership  or  firm,  be 
and  the  same  are  together  with  all  proceedings  had  in  such  foreclosure,  are 
hereby  realized  and  confirmed  so  far  as  relates  to  any  question  of  defect  by 
reason  of  the  mortgagees'  names  being  stated  in  the  said  mortgage  by  their 
partnership  or  firm  name  instead  of  the  iikdividual  names  of  the  members  of 
said  partnership  or  firm. 

1887,  ch.  154:  "  An  act  to  legalize  mortgages  heretofore  made  to  partnerships  or  firms  in 
the  firm  name,  and  foreclosure  proceedings  had  thereunder.**  Approved  March  7, 1887.  Acts 
1861,  ch.  140.    Approved  February  21st.    Same  as  above. 

Sec.  5356.  Certain  sales  legalized.— Every  foreclosure  sale  heretofore 
made  under  a  power  of  sale  in  the  usual  form,  contained  in  a  mortgage,  here- 
tofore made  in  good  faith,  of  real  property  within  the  limits  of  this  .state,  and 
previously  actually  recorded  in  the  ottice  of  the  proper  register  of  deeds,  is, 
together  with  such  record  thereof,  hereby  legalized  and  made  valid  and  effect- 
ual to  all  intents  and  purposes,  as  against  the  following  objections,  namely: 
First— That  the  mortgage  or  any  assignment  thereof  had  but  one  witness. 
Second — That  the  mortgage,  or  any  assignment  thereof,  was  duly  witnessed, 
bat  was  recorded  as  if  it  had  but  one  witness.  Third — That  the  mortgage, 
or  any  assignment  thereof,  was  not  duly  sealed.  Fourth  —  That  the  mort- 
gap,  or  any  assignment  thereof,  was  duly  sealed,  but  was  recorded  as  if  not 
•doij  sealed.    Fifth  —  That  the  original  certificate  of  the  acknowledgment  of 
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the  mc^rtgage  was  not  sealed  with  the  official  seal  of  the  officer  taking  sach 
acknowledgment.  Sixth  —  That  the  original  certificate  of  the  acknowledg- 
ment of  the  mortgage  was  duly  sealed,  but  it  was  recorded  as  if  not  duly 
sealed. 

Provided^  however,  that  such  mortgage  was  in  other  respects  properly  ex- 
ecuted, witnessed,  acknowledged,  delivered  and  recorded,  and  such  foreclosure 
was  in  other  respects  regular  and  according  to  the  statute  then  in  force. 

Provided^  further^  that  this  act  shall  not  affect  or  prejudice  the  rights  of 
any  bona  fide  purchaser,  and  shall  not  apply  to  any  action  now  pending. 

1889,  ch.  87:  "An  act  legalizing  past  foreclosures  of  mortgages  heretofore  made  as  against 
specified  objections  thereto."    Approved  March  7,  1889. 

Sec.  S357.  Same. —  Mortgages,  or  assignments  of  mortgages,  heretofore 
made  in  good  faith  of  real  property  within  the  limits  of  this  state,  and  actually 
recorded  in  the  office  of  the  proper  register  of  deeds,  but  having,  or  having 
been  recorded  as  having  only  one  subscribing  witness  to  such  mortgage  or 
assignment  thereof,  or  not  duly  sealed,  or  having  been  recorded  as  if  not  duly 
sealed,  or  the  certificate  of  acknowledgment  to  which  has  not  been  duly  sealed, 
or  has  been  recorded  as  if  not  duly  sealed,  are,  together  with  said  records 
thereof,  hereby  legaHzed  and  made  valid  to  all  intents  and  purposes  as  of, 
from  and  after  such  actual  recording  thereof;  and  foreclosure  sales,  under 
such  mortgages,  are  hereby  legalized  and  validated,  provided  all  the  proceed- 
ings in  that  behalf  were  in  other  respects  according  to  the  statute  then  in 
force.  Provided^  further^  that  this  act  shall  not  aflfect  or  prejudice  the  rights 
of  any  bona  fide  purchaser  nor  apply  to  any  action  now  pending. 

1889,  ch.  86:  "  An  act  legalizing  certain  mortgages  and  assignments  heretofore  made,  as 
weU  as  the  records  and  foreclosures  thereof  heretofore  made,  notwithstancUng  certain  defects 
in  the  execution  or  record  of  such  mortgages.*'    Approved  March  8,  18<59. 

Cbrtifioatb  op  Sale. 

Seo.  6358.  Form  of. —  Whenever  any  sale  of  real  property  is  made  under 
a  power  of  sale  contained  in  any  mortgage,  the  officer  shall  make,  and  deliver 
to  the  purchaser,  a  certificate,  under  his  hand  and  seal,  containing  — 

First.    A  description  of  th^  mort^^ge  under  which  such  sale  is  made; 

Second.    A  description  of  the  real  property  sold; 

Third.    The  price  paid  for  each  parcel  sold  separately; 

Fourth.    The  date  of  the  sale,  and  the  name  of  the  purchaser;  and 

Fifth.    The  time  allowed  by  law  for  redemption. 

Said  certificate  shall  be  executed,  proved  or  acknowledged,  and  recorded,  as 

required  by  law  for  a  conveyance  of  real  estate,  within  twenty  days  after  such 

sale. 

G.  S.  ch.  81,  §  11.  as  amended  1873,  ch.  73;  1876,  ch.  89,  §  1 ;  1877,  ch.  121 ;  1878.  ch.  53,  g  11. 
Acts  1876  struck  out  *'  within  twenty  dajs  after  such  sale."  Acts  1877  did  not  repeal  this  seo- 
tion,  and  acts  1878  re-enacted  it  as  it  reads  in  G.  S.  Acts  1872,  ch.  78,  contained  provision  that 
certificate  be  executed,  proved,  acknowledged  and  recorded  within  twenty  days  after  confirm 
mation  of  sale.  If  not,  the  court  could,  after  notice  to  all  parties,  order  that  another  certifi- 
cate be  given  which  could  be  recorded  with  same  effect.  18  M.  66;  20  M.  458;  24  M.  164;  85 
M.  235i  35  M.  410;  35  M.  451;  37  M.  77;  38  M.  206. 

Seo.  5359.  Not  invalid. — Tliat  no  certificate  executed  under  and  by  virtue 
of  section  ^eleven,  chapter  eighty -one,  title  one,  general  statutes  one  thousand 
eight  hundred  and  seventy-eight,  shall  be  deemed  invalid,  by  reason  of  the 
same  not  having  been  made,  executed,  proved,  acknowledged,  or  recorded 
within  the  twenty  days  mentioned  in  said  section,  and  the  record  of  all  such 
certificates  heretofore  executed,  proved  or  acknowledged,  and  recorded  after 
the  expiration  of  said  twenty  days  is  hereby  legalized  and  made  valid,  and 
the  said  record  shall  have  the  same  force  and  effect  as  if  the  said  certificates 
bad  been  executed,  proved,  acknowledged  and  recorded  within  the  said  twenty 
days. 

1889,  ch.  35:  "An  act  to  legalize  the  record  of  certain  certificates  executed  under  and  by 
virtue  of  section  11,  ch.  81  of  G.  S."    Approved  April  8, 1889.    The  language  of  this  section  u 
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same  as  acts  1871,  ch.  51,  approved  March  2d ;  1873,  cK  53,  approved  March  7th;  1874,  ch.  85, 
approved  March  5th ;  1875,  ch.  46,  approved  February  13tli ;  1877,  ch.  112,  approved  March  5th ; 
1888.  ch.  90,  approved  March  8d ;  1885,  ch.  237,  approved  March  3d ;  1889,  ch.  38,  §  2,  approved 
February  2l8t  All  except  1871,  cli.  51,  and  1889,  ch.  35,  contain  a  provision  not  to  apply  to 
pending  actions     1891,  ch.  46 ;  1893,  ch.  72.    i  Sec,  535a 

Sec.  5360.  Operate  ss  conveyance.—  Such  certificate,  so  proved,  ac- 
knowledged and  recorded,  shall,  upon  the  expiration  of  the  time  for  redemp- 
tion, operate  as  a  conveyance,  to  the  purchaser  or  his  assignees,  of  all  the 
right,  title  and  interest  of  the  mortgagor  in  and  to  the  premises  named 
therein,  at  the  date  of  such  mortgage,  without  any  other  conveyance  what- 
ever. 

G.  a  ch.  81,  §  la  Repealed  by  1877,  ch.  121.  Re-enacted  by  1878,  ch.  53,  §  12.  20  M.  106; 
29  M.  57;  48  M.  172;  35  M.  235. 

Seo.  5361.  Heretofore  executed  with  one  witness —  That  sheriflfs' 
certilicates  issued  on  mortgage  foreclosure  sale  or  sales  on  execution  authoriz- 
jng  or  relating  to  the  conveyance  Qf  real  estate,  or  any  interest  therein  in  this 
state  that  have  been  heretofore  executed,  with  but  one  subscribing  witness, 
are  hereby  declared  to  be  legal  and  valid,  and  the  record  thereof  effectual  to 
all  intents  and  purposes  as  if  such  conveyance  had  been  executed  with  two 
subscribing  witnesses,  provided  this  act  shall  not  apply  to  or  affect  any  suit  or 
action  now  pending. 

1889,  ch.  38,  g  1:  **  An  act  legalizing  sheriffs'  certificates  issued  on  mortgage  foreclosure  and 
execution  sales.*'    Approved  February  21,  1889. 

SEa  5362.  When  may  be  set  sside — That  the  sheriff's  certificate  of 
any  sale,  heretofore  or  hereafter  made,  under  a  power  to  sell  contained  in  a 
mortgage,  shall  be  prima  facie  evidence  that  all  the  requirements  of  law  in 
that  behalf  have  been  duly  complied  with,  and  prima  facie  evidence  of  title 
in  fee  thereunder  in  the  purchaser  at  such  sale,  his  heirs  or  assigns,  after  the 
time  for  redemption  therefrom  has  expired ;  and  no  such  sale  shall  be  held  in- 
valid or  set  aside  by  reason  of  anj^  defect  in  the  notice  thereof,  or  in  the  pub- 
lication or  posting  of  such  notice,  or  in  the  proceedings  of  the  oflBcer  making 
such  sale,  unless  ihe  action  in  which  the  validity  of  such  sale  shairbe  called 
in  question  be  commenced,  or  the  defense  alleging  its  invalidity  be  interposed 
within  live  years  after  the  date  of  such  sale.  Provided^  that  persons  under 
disability  to  sue  by  reason  of  being  minors,  insane  persons,  idiots,  persons  in 
captivity  or  in  any  country  with  which  the  United  States  are  at  war  when 
such  sale  was  made,  may  commence  such  action,  or  interpose  such  defense 
at  any  time  within  live  years  after  the  removal  of  such  disability.  Provided 
further^  that  such  actions  shall  be  commenced  with  reasonable  diligence  in 
all  cases. 

1^8,  ch.  112:  "An  act  prescribing  the  force  and  effect  €t  sheriffs*  certificates  of  sale  made 
under  powers  in  mortKages,  and  limiting  the  time  within  which  such  sheriff  sales  may  be 
called  in  question.*'  Approved  March  fst.  In  force  from  September  1,  1888.  Acts  1878,  ch. 
T7,  provided  for  action  to  set  aside  or  test  the  validity  of  foreclosure  sale,  and  was  repealed  by 
acts  188i,  Ex.  S.  ch,  61 ;  46  M.  203;  47  M.  225. 

Sec.  5363.  Same. —  That  no  foreclosure  heretofore  or  hereafter  made  by 
the  mortgagee,  his  legal  representatives,  or  assigns,  of  any  mortgage  on  real 
property  within  the  limits  of  this  state,  shall  be  adjudged  invalid  or  be  set 
aside,  unless  the  action  in  which  the  validity  of  such  foreclosure  is  called  in 
question  be  commenced  or  the  defense  alleging  its  invalidity  be  interposed 
within  twenty  years  from  date  of  the  foreclosure  sale.  Provided^  that  per- 
sons who,  at  the  time  of  such  toreclosui;e  sale,  were  under  disability  to  sue  by- 
reason  of  being  minors,  insane  persons,  idiots  or  in  captivity,  may  commence 
such  action  or^  interpose  such  defense  at  any  time  within  five  years  after  re- 
moval of  such  disability.  Provided^  further ^  that  such  actions  shall  be  com- 
menced with  reasonable  diligence  in  all  cases;  provided^  that  this  act  shall 
not  affect  or  prejudice  the  rights  of  anji^ona  tide  purchaser,  nor  apply  to  any 
action  or  proceeding  now  pending  in  any  court  of  this  state;  and  provided^ 
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further,  that  notbing  contained  in  this  act  shall  be  understood  as  intended  to 
repeal  chapter^  one  hundred  and  twelve  of  the  general  laws  of  Minnesota  for 
eighteen  hundred  and  eighty-three  or  any  part  thereof. 

1889,  ch,  81:  **  An  act  limiting  the  time  within  which  mortgage  foreclosure  sales  may  be 
called  in  question."    Approved  March  19th.     In  force  from  January  1,  iy90.     ^  Sec.  53G2,  ante. 

Sec.  5364.  Same. —  That  the  sheriff's  certificate  of  any  sale  made  and  re- 
corded in  the  ofiice  of  the  register  of  deeds  of  the  proper  county,  more  than 
twenty  years  prior  to  the  passage  of  this  act,  under  a  power  to  sell  contained 
in  any  mortgage  covering  and  describing  the  same  lands,  shall  be  sutHcient 
evidence  that  all  the  requirements  of  law  in  that  behalf  have  been  duly  com- 
plied with  and  shall  be  sulHcient  evidence  of  title  in  fee  thereunder  in  tlie 
purchaser  at  such  sale,  his  heirs  or  assigns,  after  the  time  for  redemption 
therefrom  has  expired,  and  no  such  sale  shall  be  held  invalid  or  set  aside  by 
reason  of  any  defect  or  irregularity  of  any  kind  in  said  foreclosure  proceeding 
unless  the  action  in  which  the  validity  of  such  sale  shall  be  called  in  question 
be  commenced,  or  the  defense  calling  such  foreclosure  in  question  be  made 
within  twenty  years  from  the  date  of  such  sale.  Provided  that  nothing 
herein  contained  shall  be  construed  as  a  repeal  of  chapter^  one  hundred  and 
twelve,  general  laws  of  eighteen  hundred  and  eighty-three,  or  any  part  thereof. 
Provided^  that  nothing  herein  contained  shall  atfect  any  action  now  pending, 
nor  apply  to  any  alleged  foreclosure  proceedings,  or  certificate  mentioned  or 
brought  in  question  in  such  action,  or  the  rights  of  any  bona  fide  purchaser. 

1889,  ch.  33:  "  An  act  entitled  an  act  prescrihing  the  force  and  effect  of  sherififs*  certificates 
of  sale  made  under  powers  in  mortgages  and  limiting  the  time  within  which  such  sales  may 
be  called  m  question,"  Approved  April  24,  1889.  In  force  from  January  i,  1890.  ^  Sec.  5363* 
ante* 

PEErETUATE  EviDKNCE  OF  SaLE. 

Sec.  5365.  AflSdavit  of  publication  and  sale.—  Any  party  desiring  to 
perpetuate  the  evidence  of  any  sale  made  in  pursuance  of  the  provisions  of 
this  chapter,  may  procure  — 

First.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of  any  no- 
tice of  postponement,  to  be  made  by  the  printer  of  the  newspaper  in  which 
the  same  was  inserted,  or  by  some  person  in  his  employ  knowing  the  facts; 
and 

Second.  An  affidavit  of  the  facts  of  any  sale  pursuant  to  such  notice,  to  be 
made  by  the  person  who  acted  as  an  auctioneer  at  the  sale,  stating  the  time 
and  place  at  which  the  same  took  place,  the  sum  bid,  and  the  name  of  the 
purchaser,  which  affidavit  may  be  taken  and  cerLilied  to  by  any  officer  au- 
thorised by  law  to  administer  oaths. 

G.  a  ch.  81,  §  19,  as  repealed  fi377,  ch.  121.  Re-enacted  1878,  ch.  53,  g  19.  S  M.  343;  18  M. 
66.  '6m  i  20  M.  448,  453. 

Sec.  5366.  To  be  recorded.—  Such  affidavit  shall  be  recorded  at  length 
by  the  register  of  deeds  of  the  county  in  w4iich  the  premises  are  situated,  in 
a  book  kept  for  the  record  of  deeds;  and  such  original  affidavits,  the  record 
thereof,  and  certified  copies  of  such  record,  shall  be  presumptive  evidence  of 
the  facts  therein  contained. 

G.  S.  ch.  81,  §  20,  as  repealed  1877.  ch.  121,  and  re-enacted  1873,  ch.  53,  g  20.  Acts  1869, 
ch.  67,  enacted  that  * '  all  such  atfidavits  heretofore  recorded  in  books  .of  deeds  instead  of  mort- 
gages in  the  several  counties  of  this  state,  and  the  records  thereof,  are  hereby  legalized  to  all 
intents  and  for  all  purposes_to  the  same  extent  as  though  the  same  liad  been  recorded  iu  books 
of  mortgages." 

Sec.  5367.  Recording. —  A  note  referring  to  the  page  and  book  where 
the  evidence  of  any  sale  having  been  made  under  a  mortgage  is  recorded, 
shall  be  made  by  the  register  recordmg  such  evidence,  in  the  margin  of  the 
record  of  such  mortgage,  if  such  rotord  is  in  his  office. 

G.  S.  ch.  81,  §  21,  as  repealed  by  1877,  ch.  121,  and  re-enacted  1878,  ch.  53,  §  01. 
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Seo.  6368/  Effect  of  record. —  A  record  of  the  affidavits  herein  provided, 
and  of  the  certificates  executed  on  the  sale  of  the  premises,  shall  be  sufficient 
to  pass  the  title  thereto;  and  the  said  conveyance  shall  be  an  entire  bar  of  all 
claims  or  equity  of  redemption  of  the  mortgagor,  his  heirs  and  representa- 
tives, and  of  all  persons  claiming  under  him  or  them,  by  virtue  of  any  title 
subsequent  to  such 'mortgage,  except  as  herein  provided. 

O.  a  ch.  81,  §  22.    Repealed  1877,  eh.  121.    Re-enaoted  1878,  ch.  58,  §  22.    6  M.  240. 

Sec.  5369.  Affidavit  of  costs  and  disbursements.—  That  within  ten 
daj's  after  foreclosure  of  any  mortgage  under  the  provisions  of  this  act,  the 
party  foreclosing,  or  his  attorney  shall  make  and  file  for  record  with  the  reg- 
ister of  deeds  in  the  county  where  the  property  is  located,  an  affidavit  of  costs 
and  disbursements,  setting  forth  in  full  a  detailed  bill  of  the  costs  and  dis- 
bursements, including  attorneys'  fees  embraced  in  the  foreclosure  sale,  and 
that  the  same  has  been  absolutely  and  unconditionall}^  paid  or  incurred. 

1878,  ch.  58,' g  23,  as  amended  1889,  ch.  101.  Approved  April  23d.  Same  as  before  amend- 
meot.  Not  in  G.  S.  Acts  1883,  ch.  89,  and  1885,  ch.  234,  enacted  that  affidavits  under  this 
section  heretofore  filed  and  recorded,  or  which  shall  be  hereafter  filed  and  recorded  within 
one  year  thereafter,  shall  be  received  in  evidence.    28  M.  7 ;  37  M.  532. 

Sec.  5370.  Affidavits  legalized. —  That  in  all  cases  where  affidavits  au- 
thorized by  sections^sixty-one  and  sixty-two  of  chapter  seventy-three,  and  sec- 
tions^nineteen,  twenty  and  twenty -three  of  chapter  eighty-one  of  the  general 
statutes  of  one  thousand  eight  hundred  and  seventy-eight,  have  been  heretofore 
filed  and  recorded,  or  which  shall  be  hereafter  filed  and  recorded  within  one 
year  after  the  passage  of  this  act,  such  afiidavits  or  duly  certified  copies  thereof 
shall  be  received  in  evidence  in  the  same  manner  and  with  same  effect  as. if 
the  same  had  been  filed  and  recorded  within  the  time  in  .said  sections  limited. 

No  proceeding  in  which  such  affidavits  might  have  been  heretofore  filed 
and  recorded  shall  be  deemed  invalid  in  consequence  of  the  failure  to  file  and 
record  the  same  within  the  time  specified  by  said  sections.  Provided^  that 
nothing  herein  contained  shall  be  held  to  affect  any  vested  rights  of  any  person 
or  persons  not  parties  to  such  proceedings. 

1885,  ch.  234:  "  An  act  to  legalize  the  filing  of  affidavits  in  certain  cases  and  making  them 
evidence."  Approved  February  26,  1885.  This  statute  same  as  ltt70.  ch.  73.  1873,  ch.  63,  ap- 
proved February  7th.  1874,  ch.  86,  approved  March  5th:  1876,  ch.  69,  approved  February  38tn, 
contains  no  limitation.  1883,  ch.  89,  approved  March  8d.  Prior  laws  are  1863,  ch.  32;  1865, 
ch.  19;  1866,  ch.  18;  1868,  ch.  77 ;  1869,  ch.  67.     i  §§  5J9?,  6198.     ^  g§  5305,  5366,  5369. 

FOEEOLOSUBE   BY   INSTALMENTS. 

Sec.  5371.  When  and  how  made. —  When  a  mortgage  is  given  to  secure 
the  payment  of  money  by  instalments,  each  of  the  instalments,  either  of  prin- 
cipal or  interest,  mentioned  in  such  mortgage,  may  be  taken  and  deemed  to  be 
a  separate  and  independent  mortgage  for  each  of  such  instalments,  [and]  may 
be  foreclosed  in  the  same  manner,  and  with  like  effect,  as  if  such  separate 
mortgage  was  given  for  6ach  of  such  subsequent  instalments ;  and  a  redemption 
of  any  such  sale  by  the  mortgagor  shall  have  the  like  effect  as  if  the  sale  for 
such  instalments  had  been  made  upon  an  independent  mortgage. 

G.  S.  ch.  81,  §  3,  as  amended  1877,  ch.  121 ;  1878,  ch.  53,  §  3.  Acts  1877  excepted  this  section 
from  the  general  repeal,  and  acts  1878  re-enacted  it  substantially  as  in  G.  S.  4  M.  17:3;  8  M.  67 ; 
20  M.  106;  22  M.  34y;  2tt  M.  840;  26  M.  651 ;  43  M.  10.  .^^ 

Sec.  5372.  Sale  under. —  In  such  case,  if  the  mortgaged  premises  consist 
of  separate  and  distinct  farms  or  tracts,  onl3'^  such  tract  or  tracts  shall  be  sold 
as  are  sutiicient  lo  satisfy  the  instalment  then  due,  with  interest  and  costs  of 
sale;  bat  if  said  premises  do  not  consist  of  such  separate  and  distinct  farms  or 
tracts,  the  whole  shall  be  sold;  and,  in  either  case,  the  proceeds  of  such  sale 
shall,  after  satisfying  the  interest,  portion  or  instalment  of  the  principal  due, 
wiih  interest  and  costs  of  sale,  be  applied  towards  the  payment  of  the  residue 
of  the  sura  secured  by  said  mortgage,  and  not  due  and  payable  at  the  time  of 
such  sale;  and  if  such  residue  does  not  bear  interest,  such  application  shall  be 
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made  with  a  rebate  of  the  legal  interest  for  the  time  during  which  the  residue 
shall  not  be  due  and  payable;  and  the  surplus,  if  any,  shall  be  paid  to  the 
mortgagor,  his  legal  representatives  or  assigns. 

•  G.  S.  ch.  81,  §  4,  as  amended  1877.  ch.  121;  187a  ch.  58.  §  4.  Acts  1877  excepted  this  flec- 
tion from  general  repeal,  and  acts  1878  re-enacted  it  as  it  stood  in  G.  S.  80  M.  7 ;  26  M.  812;  26 
M.  652 ;  43  M.  16. 

Foreclosure  by  Foreign  Executor. 

Sec.  5373.  When  and  how. —  Any  executor  or  administrator  duly  ap- 
pointed in  any  other  state  or  country  may  foreclose  by  advertisement  any 
mortgage  of  land  in  this  state,  belonging  to  the  estate  represented  by  him,  in 
the  same  manner,  and  under  like  restrictions,  as  a  resident,  appointed  in  this 
state,  may  do :  provided^  that  before  commencing  any  such  foreclosure,  an 
authenticated  copy  of  his  appointment  as  such  executor  or  administrator  is 
tiled  for  record  in  the  office  of  the  register  of  deeds  of  the  county  in  which 
such  foreclosure  is  to  be  commenced. 

1876,  cb.  41:  *'An  act  to  enable  foreign  executors  and  administrators  to  foreclose  mort- 
gages by  advertisements."    Approved  February  10,  1876.    88  M.  42;  44  M.  99. 

Sec.  5374.  Sale  legalized. —  That  all  foreclosures  heretofore  made  under 
section' twenty-five  of  chapter  eighty-one  of  the  general  statutes  of  a.  d.  one 
thousand  eight  hundred  and  seventy-eight,  and  the  executor  or  administrator 
was  at  the  commencement  of  such  foreclosure,  authorized  so  to  do  by  said 
section  twenty-five,  except  that  he  had  filed  the  authenticated  copy  of  his 
appointment  required  by  said  section  twenty-five-  with  the  probate  court  of 
the  proper  county,  instead  of  filing  such  authenticated  copy  for  record  in  the 
oflBce  of  the  register  of  deeds  of  the  proper  county,  be  "^and  the  same  are 
hereby  legalized  and  made  valid  from  and  after  the  filing  and  recording  thereof 
in  the  ofllce  of  the  register  of  deeds;  provided^  that  the  time  to  redeem  from 
such  foreclosure  is  hereby  extended  one  year  from  and  after  the  filing  and 
recording  of  said  authenticated  copy;  provided  further^  that  this  act  shall  not 
be  construed  as  to  impair  or  in  any  way  affect  any  vested  right,  nor  actions 
now  pending. 

1885,  ch.  192:  "  An  act  to  legalize  certain  foreclosure  proceedings  by  executors  and  admin- 
istrators.^*   Approved  March  7,  1885.     i  §  5373. 

Sec  5375.  Same. —  In  all  cases  where  mortgages  have  been  foreclosed  by 
foreign  executors  or  administrators,  without  having  filed  for  record  in  the 
office  of  the  register  of  deeds  in  the  county  where  such  foreclosure  was  had, 
an  authenticated  copy  of  his  appointment  as  such  executor  or  administrator 
before  the  commencement  of  such  foreclosure,  such  foreclosure  shall  not  for 
that  reason  be  invalid;  provided^  that  since  such  foreclosure  was  commenced 
such  authenticated  copy  has  been  so  filed,  showing  that  he  had  been  duly  ap- 
pointed such  executor  or  administrator  in  some  other  state  or  county  before 
the  commencement  of  such  foreclosure. 

1885,  ch.  238:  **  An  act  to  legalize  the  foreclosure  of  mortgages  by  foreign  executors  a^d  ad- 
ministrators in  certain  cases."    Approved  March  81,  1885.  ^ 

Redemption. 

Seo.  5376.  By  mortgagor,  etc.—  Interest.— The  mortp^gor,  his  heirs, 
executors,  administrators  or  assigns,  whose  real  property  is  sold  in  conformity 
to  the  provisions  of  this  act,  may,  within  twelve  months  after  such  sale,  re- 
deem such  property  as  hereinafter  provided,  by  paying  the  sum  of  money  for 
which  the  same  was  sold,  together  with  interest  on  the  same  from  the  time  of 
such  sale:*  provided.^  that  no  redemption  shall  be  made  for  real  property  sold 
in  conformity  to  the  provisions  of  this  act,  when  the  mortgage  foreclosed  con- 
tains a  distinct  rate  of  interest  more  than  seven  per  cent,  per  annupi,  unless 
the  party  entitled  to  redeem  shall  pay,  within  the  time  provided,  the  sum  for 
which  said  property  was  sold,  together  with  interest  thereon,  from  the  date  of 
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sale  to  the  time  of  redemption,  at  the  rate  specified  in  the  mortgage,  not  to 
exceed  ten  per  cent,  per  annum :  provided^  that  when  no  rate  of  interest  is 
specified  in  the  mortgage,  the  rate  of  interest  after  sale  shall  be  seven  percent, 
per  annum  on  the  amount  for  which  the  property  was  sold. 

G.  S.  ch.  81,  ^  13,  aa  repealed  by  1877,  oh.  121,  and  amended  and  re-enacted  1878,  ch,  53. 
g  la.  by  adding  matter  below  ♦.  4  M.  172.  483;  7  M.  167;  8  M.  887:  10  M.  178;  20  M.  106;  29 
M.  486;  28  M.  7;  28  M.  49;  28 M.  497;  86  M.  187,  140;  37  M.  72;  48  M.  172. 

Ssa  5377.  By  creditors.—  If  no  such  redemption  is  made,  the  senior  cred- 
itor having  a  lien,  legal  or  equitable,  on  the  real  estate,  or  some  part  thereof, 
subsequent  to  the  mortgage,  may  redeem  within  five  days  after  the  expiration 
of  the  said  twelve  months;  and  each  subsequent  creditor,  having  such  lien, 
within  five  days  after  the  time  allowed  all  prior  lien-holders,  as  aforesaid,  may 
redeem  by  [paying]  the  amount  aforesaid,  and  all  liens  prior  to  his  own  held 
by  the  party  from  whom  the  redemption  is  made:  provided,  that  no  creditor 
shall  be  entitled  to  redeem,  unless,  within  the  year  allowed  for  redemption,  he 
files  notice  of  his  intention  to  redeem  in  the  office  of  the  register  of  deeds 
where  the  .mortgage  is  recorded. 

a.  a  ch.  81,  g  16,  as  amended  1869,  ch.  66.  Repealed  by  1877,  ch.  121,  and  re-enacted  1878. 
ch.  53,  §  16.  20  M.  106.  208;  21  M.  132;  29  M.  56;  29  M.  229,  436;  28  M.  49;  28  M.  34^;' 37 
M.  75 ;  43  M.  172;  45  M.  846:  48  M.  228. 

Sec.  5378.  How  made. —  Eedemption  shall  be  made  as  follows:  The  per- 
son desiring  to  redeem  shall  pay  to  the  person  holding  the  right  acquired  under 
such  sale,  or  for  him  to  the  sheriflf  who  made  the  sale,  or  his  successor  in  ottice, 
the  amount  required  by  law  for  such  redemption,  and  shall  produce  to  such 
person  or  oBicer  ^— 

First.  A  certified  copy  of  the  docket  of  the  judgment,  or  the  deed  of  con- 
veyance or  mortgage,  or  of  the  record  or  files  evidencing  any  other  lien  under 
which  he  claims  a  right  to  redeem,  certified  by  the  officer  in  whose  custody 
such  docket,  record  or  files  shall  be; 

Second.  Any  assignment  necessary  to  establish  his  claim,  verified  by  the 
affidavit  of  himself  or  the  subscribing  witness  thereto,  or  of  some  person  ac- 
quainted with  the  signature  of  the  assignor;  and 

Third.  An  affidavit  of  himself  or  his  agent,  showing  the  amount  then  actu- 
ally due  on  his  lien. 

File  with  register  of  deeds. —  *  Within  twenty-four  hours  after  such  re- 
demption is  made,  the  party  redeeming  shall  cause  the  documents  so  required 
to  be  produced,  to  be  tiled  in  the  office  of  the  register  of  deeds  of  the  county 
io  which  the  mortgaged  lands  are  situated,  and  the  register  of  deeds  shall  en- 
dorse thereon  the  date  and  hour  of  receiving  the  same,  and  shall  preserve  such 
documents  in  his  office  for  one  year  thereafter,  for  which  service  he  shall  be 
entitled  to  receive  one  dollar.  Provided,  that  in  case  such  redemption  shall 
be  made  aa  any  place  other  than  the  county  seat,  it  shall  be  deemed  a  suffi- 
cient compliance  herewith  to  forthwith  deposit  such  documents  in  the  nearest 
post  office,  addressed  to  such  register  of  deeds,  with  the  postage  thereon  pre- 
paid. 

G.  S.  ch.  81,  §  K  as  amended  1877,  ch.  121 ;  1878,  ch.  53,  §  14;  1881,  Ex.  S.  ch.  3.  Approved 
5oTeniber  22d.  Acts  1877  excepted  this  section  from  general  repeal.  Acts  1878  re-enacted 
it  as  it  stood  in  G.  S..  and  acts  1»81,  Kx.  S.  ch.  3,  added  matter  below  *.  14  M.  289;  Itt  M.  210; 
31  M.  132;  27  M.  23 ;  40  M.  531 .  45  M.  347,  349. 

Sec.  5379.  Certificate  of  redemption. —  The  person  or  officer  from  whom 
BDch  redemption  is  made,  shall  make,  and  deliver  to  the  person  redeeming,  a 
•certificate  under  his  hand  and  seal,  containing  — 

First.  The  name  of  the  person  redeeming,  and  the  amount  paid  by  him  on 
sach  redemption; 

Second.  A  description  of  the  sale  for  which  such  redemption  is  made,  and 
of  the  property  redeemed ;  and 

Third.    Stating  upon  what  claim  such  redemption  is  made,  and,  if  upon  a 
lien,  the  amount  claimed  to  be  due  thereon  at  the  date  of  redemption. 
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Snch  certificates  shall  be  executed,  and  proved  or  acknowledged,  and  re- 
corded, as  provided  by  law  for  convej'ances  of  real  estate ;  and  if  not  so  recorded 
within  ten  days  after  such  redemption,  such  redemption  and  certificate  is  void 
as  against  any  person  in  good  faith  making  redemption  from  the  same  person 
or  lien.  If  such  redemption  is  made  by  the  owner  of  the  property  sold,  bis 
heirs  or  assigns,  such  redemption  annuls  the  sale;  if  by  a  creditor  holdmg  a 
lien  unon  the  property  or  anv  part  thereof,  said  certificate,  so  executed,  and 
provea  or  acknowledged,  and  recorded,  operates'  as  an  assignment  to  him  of 
the  right  acquired  under  such  sale,  subject  to  such  right  of  any  other  person 
to  redeem  as  is  or  may  be  provided  by  law. 

G.  S.  ch.  81,  ^  15,  excepted  from  repeal  by  1877,  ch.  121,  and  re-enacted  by  1878,  ch.  53,  §  15. 
9^  M.  182;  29  M.  67 ;  87  M.  172,  178:  4»  M.  230. 


TITLE  2. 

FORECLOSURE  BY  ACTION. 

4«M.  4->4;4SBi.  238. 

AUTHOSIZBD. 

Seo.  6380.  Conform  to  civil  actions.—  Actions  for  the  foreclosure  of 
mortgages,  shall  be  governed  by  the  same  rules  and  provisions  of  statute  as 
civil  actions,  except  as  herein  otherwise  expressly  prescribed. 

G.  B.  ch.  81.  §  24  (27).  The  first  section  of  this  title  (§  23)  provided  that  there  shaU  be  bat 
one.  method  of  foreclosing  mortgages  in  court,  and  in  every  case  the  premises  shall  he  sold  at 
public  auction  to  the  highest  bidder  tp  satisfy  tne  debt,  costs  and  disbursements,  which  was 
repealed  by  acts  1870,  ch.  5b.  i 

Seo.  6381.  Summons. —  Service  by  publication  of  the  summons,  in  the 
manner  provided  in  section  ^  five,  of  title  one  of  this  chapter,'  for  publication 
of  the  notice  of  sale  therein  specified,  may  be  made  upon  all  parties  to  the  ac- 
tion against  whom  no  personal  judgment  is  sought;  and  in  such  case  judgment 
may  be  taken  without  giving  security  as  to  those  parties,  at  the  expiration  of 
twenty  days  after  the  completion  of  the  period  of  publication;  but  such  parties 
or  any  of  "them  shall  be  permitted  to  appear  and  defend,  upon  good  cause 
shown,  at  any  time  before  final  decree.     » 

G.  S.  ch.  81,  $5  25  (28),  as  amended  1868.  ch.  74: 1878.  ch.  6.  Acts  1868  struck  out  word  •'  per- 
sonal" before  word  judgment  and  acts  1878  restored  it.     ^  Sec.  5846,  ante,    44  M.  97. 

Seo.  5382.  Preceding  sections. —  The  provisions  of  sections  three,  four, 
nine,  eleven,  fourteen,  fifteen  and  seventeen  of  title  one  aforesaid,  shall  apply 
to  and  govern  proceedings  under  this  title. 

G.  S.  ch.  81,  §  82  (86),  as  amended  1869.  ch.  68;  1872,  ch.  73;  1876,  ch.  89,  g  2.  Same  as  befo%8 
amendment.  Amendment  of  1872  also  contained  a  provision  that  the  certificate  mentioned  in 
section  11  be  executed  and  recorded  within  twenty  days  after  confirmation  of  report  of  sale, 
and  if  not  the  court  could  order  another  certificate  to  be  given  after  proper  notice  to  all  parties. 
Acts  1876,  ch.  89,  ^  2,  amended  this  section  as  above  without  mentioning  previous  amend- 
ments.   The  reference  is  to  gg  5871,  5872,  5350,  5358,  5878,  5379  and  5852,  ante,     44  M.  91. 

Judgment  of  Fobeolosure. 

Seo.  5383.  For  amount  due  and  order  of  sale. —  Judgment  shall  be 
entered,  under  the  direction  of  the  court,  adjudging  the  amount  due,  with 
costs  and  disbursements,  and  the  sale  of  the  mortgaged  premises,  or  some  part 
thereof,  to  satisfy  said  amount,  and  directing  the  sheritf  to  proceed  and  sell 
the  same,  according  to  the  provisions  of  law  relating  to  sales  of  real  estate  on 
execution,  and  make  report  to  the  court. 

G.  S.  ch.  81,  §  26  (29).     14  M.  537 ;  27  M.  881. 

Seo.  5384.  Por  sale  of  whole  of  mortgaged  premises — Nothing 
herein  contained  shall  be  so  construed  as  to  prevent  the  court  from  adjudging 
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that  the  whole  of  the  mortgaged  premises  shall  be  sold,  notwithstanding  they 
consist  of  distinct  farms  or  tracts,  whenever  it  is  jnade  to  appear  that  a  sale  of 
the  whole  will  be  most  beneficial  to  the  interests  of  the  parties, 
G.  a  ch.  81,  §  38  (41). 

Sec.  5385.  For  Strict  foreclosure.—  Nothing  contained  in  this  chapter 
shall  be  so  construed  as  to  prevent  judgment  being  given  for  the  strict  fore- 
closure of  a  mortgage,  in  cases  when  such  remedy  is  just  or  appropriate;  but 
in  case  of  strict  foreclosure,  no  final  decree  of  foreclosure  shall  be  rendered 
until  the  lapse  of  one  year  after  the  judgment  adjudging  the  amount  due  on 
such  mortgage. 

1870.  ch.  58,  §  2:  **  An  act  to  repeal  §  23,  title  2,  ch.  81,  and  add  a  new  section  to  said  title  2, 
relatiog  to  the  foreclosure  of  mortgages."  Approved  March  7 tb.  13  M.  194;  21  M.  lOL;  28 
Ji.  22. 

Sec.  5886.  For  instalments. —  Whenever  an  action  is  brought  for  the 
foreclosure  of  any  mortgage  upon  which  there  is  due  any  interest,  or  any  portion 
or  instalment  of  the  principal,  and  tbero  are  other  portions  or  instalments  to 
become  due  subsequently,  the  action  shall  be  dismissed,  upon  the  defendant's 
bringing  into  court,  at  any  time  before  the  judgment  of  sale,  the  principal  and 
interest  due,  with  costs. 

Q.  a  cb.  81,  §  36  (89). 

Sec.  5387.  Same  —  Proceedings  stayed.—  If,  after  a  judgment  of  sale 
is  entered  against  a  defendant  in  such  case,  he  brings  into  court  the  principal 
and  interest  due,  with  costs,  the  proceedings  in  the  action  shall  be  stayed; 
but  the  court  shall  enter  a  judgment  of  foreclosure  and  sale,  to  be  enforced, 
by  a  further  order  of  the  court,  upon  a  subsequent  default  in  the  payment  of 
any  portion  or  instalment  of  the  principal,  or  of  any  interest  thereafter  to 
grow  due. 

G.  &  ch.  81,  §  87  (40). 

Sale.  ' 

Seo.  5388.  Authority  for  making.—  A  transcript  of  such  judgment  shall 
be  made,  and  signed  by  the  judge,  or  certified  by  the  clerk,  and  delivered  to 
the  sheriff,  and  shall  be  his  authority  for  making  the  sale. 

O.  a  ch.  81,  g  27  (80).     89  M.  53. 

Sec.  5389.  Purchase  by  mortgagee.—  The  mortgagee,  or  any  one  claim- 
ing under  him,  may  fairly  and  in  good  faith  bid  off  tbe  premises  at  said  sale; 
and  in  such  case  the  statement  of  such  fact  in  the  report  of  sale  shall  have  the 
same  effect  as  a  receipt  for  money  paid  upon  a  sale  tor  cash. 

O.  &  ch.  81,  §  28  (31).    6  M.  168;  8  M.  435;  39  M.  50. 

Sec.  5390.  Confirmation  of  sale. —  Upon  the  coming  in  of  the  report  of 
sale,  the  court  shall  grant  an  order  confirming  the  same,  or,  if  it  appears  upon 
due  examination  that  justice  has  not  been  done,  may  order  a  resale  on  such 
terms  as  are  just. 

O.  &  ch.  81,  8  29  (32).     U  M.  138,  220. 

Sko.  5391.  Same  —  Notice  of  application.—  That  no  order  confirming 
sheriffs  report  of  sale  upon  a  decree  on  trial  in  foreclosure  shall  be  set  aside 
or  deemed  invalid  upon  the  ground  that  notice  of  application  to  the  court  to 
conHrm  report  of  sale  was  not  served  upon  the  adverse  party  or  his  counsel 
before  the  giving  of  the  order  by  the  court.  And  the  order  and  the  record 
of  all  such  orders  so  entered  without  notice  is  hereby  legalized  and  made  valid, 
and  said  order  and  the  record  thereof  shall  have  the  same  force  and  etFect  as 
if  notice  of  the  application  had  been  duly  served  upon  the  adverse  party  or 
his  attorney.  Provided  that  nothing  herein  contained  shall  be  construed  to 
apply  to  cases  now  pending,  which  involve  the  legality  or  validity  of  such 

fl0i^-ali.  85, §2:  "  An  act  to  legalize  orders  confirming  report  of  sale  executed  under  and  by 
■Mill  ^  I  ad.  Ch.  81,  tiUe  2,  G.  S."    Approved  April  8,  18S9. 

355 


Digitized  by 


Google 


Sbcs.  5392-5397.1 


FOBEOLOSaKE   BY   ACTION. 


Sec.  5302.  Delivery  of  possession. —  "Whenever  possession  of  lands  fore- 
closed as  aforesaid  is  wrongfully  withheld  after  final  decree,  the  court  may 
compel  delivery  of  possession  to  the  party  entitled  thereto,  by  order  directing 
the  sheriff  to  effect  such  delivery. 

G.  S.  ch.  81,  §  89  (42).    86  M.  889. 

Sec  5393.  Entry  Of  satisfaction  of  jud^ent —  Upon  confirmation  of 
the  report  of  sale,  the  clerk  shall  enter  satisfaction  of  the  judgment,  to  the 
extent  of  the  sum  bid  for  the  premises,  less  expenses  and  cpsts;  and  for  any 
balance  of  said  judgment,  execution  may  issue  as  in  other  cases;  but  no  such 
execution  shall  issue  on  such  judgment  until  after  a  sale  of  the  mortgaged 
premises,  and  the  application  of  the  amount  realized  as  aforesaid. 

G.  a  ch.  81,  §  80  (33).     26  M.  823  :  46  M.  4?5. 

Sec.  5394.  Surplus  brought  into  court.— Whenever  there  is  a  sale  for 
cash,  under  the  provisions  of  this  title,  and,  after  satisfying  the  mortgage 
debt,  with  costs  and  expenses,  there  is  a  surplus,  it  shall  be  brought  into  court 
for  the  benefit  of  the  mortgagor,  or  the  person  entitled  thereto,  subject  to  the 
order  of  the  court. 

G.  S.  ch.  81,  §  84  (87). 

Sec.  5395.  Surplus  to  be  invested. —  If  such  surplus,  or  any  part  thereof, 
remams  in  the  said  court  for  the  term  of  three  months,  without  being  applied 
for,  the  district  judge  may  direct  the  same  to  be  put  out  at  interest,  subject  to 
the  order  of  the  court,  for  the  benefit  of  the  defendant,  his  representatives  or 
assigns,  to  be  paid  to  them  by  the  order  of  the  court. 

Q.  S.  ch.  81.  §  85  (88). 

Redemption. 

\  Sec.  5396.  By  mortgagor,  creditor.— The  mortgagor,  or  those  claim- 
ing  under  him,  shall  have  one  year  after  the  date  of  the  order  of  confirmation, 
in  which  to  redeem  the  preniises  sold,  or  any  separate  portion  thereof,  by 
paying  the  amount  bid  therefor,  with  interest  thereon  from  the  day  of  sale; 
and  judgment  or  other  lien  creditors  may  redeem  in  the  order  and  manner 
specified  in  title 'one  of  this  chapter:  provided,  that  no  creditor  shall  be  en- 
titled to  redeem,  unless,  within  the  year  allowed  for  redemption,  he  files  notice 
of  his  intention  to  redeem,  in  the  office  of  the  district  clerk  where  the  judg- 
ment is  entered. 

G.  S.  ch.  81,  §  81  (84),  as  amended  1888,  ch.  2!^  (approved  February  17th),  by  inserting  "or 
other  lion"  between  "judgment"  and  "creditors."    48  M.  23a    iSec.  587a 

Final  Decree. 

Sec.  5397.  When  —  Perm  and  effect  of.—  At  the  expiration  of  the  time 
allowed  for  redemption,  and  no  one  redeeming,  the  court,  upon  the  applica- 
tion of  the  purchaser  or  his  assigns,  shall  grant  a  final  decree,  which  sha  1 
recite  the  judgment  aforesaid,  the  fact  of  sale,  the  premises  sold,  and  the 
amount  bid  therefor,  and  that  no  redemption  has  been  made,  and  shall  ad- 
judge and  decree  that  the. title  to  said  oremises  is  in  said  purchaser  or  his 
assigns,  free  and  clear  of  all  equity  of  reaemption  on  the  part  of  any  one  who 
is  a  party  to  the  judgment.  Such  decree,  being  recorded  in  the  office  of  the 
register  of  deeds  of  tne  county  in  which  the  premises  lie,  shall  be  effectual  to 
pass  the  title  to  the  same  as  against  the  parties  aforesaid. 

G.  a  ch.  81,  §  88  (86).    27  M.  880;  44  M.  529;  45  M  347;  48  M.  229,  280. 
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FEES  ON  FORECLOSURE.  [Seos.  5398-6400. 

TITLE  3. 

FEES  ON  FORECLOSURE. 

Sec.  5398.  Amonnt  allowed. —  That  in  all  cases  and  whenever  any 
mortgage  hereinafter  executed,  covering  any  lands  in  this  state,  shall  contain 
any  covenant  on  the  part  of  the  mortgagor  to  pay  any  sum  as  an  attorney's  or 
solicitor's  fee  in  case  of  the  foreclosure  of  such  mortgage,  or  when  any  such 
mortgage  shall  contain  any  stipulation  or  provision,  authorizing  or  empower- 
ing the  mortgagee,  in  case  of  any  sale  of  the  mortgaged  premises;  either  upon 
foreclosure  by  action  or  by  advertisement,  to  retain  any  sum  whatever  as  an 
attorney's  or  solicitor's  fee,  the  amount  of  such  fee  contamed  in  such  mort- 
gage shall  not  exceed  the  following  sums,  to  wit:  when  the  amount  of  the 
debt  secured  by  such  mortgage  shall  not  exceed  the  sum  of  five  hundred  dol- 
lars, the  amount  of  such  attorney's  or  solicitor's  fee  shall  not  exceed  the  sum 
of  twentv-five  dollars;  when  the  amount  of  such  debt  shall  exceed  the  sum  of 
five  hundred  dollars,  and  shall  not  exceed  the  sum  of  one  thousand  dollars,  the 
amount  of  such  fee  shall  not  exceed  the  sum  of  fifty  dollars;  when  the  amount 
of  such  debt  shall  exceed  the  sum  of  one  thousand  dollars,  and  shaU  not  exceed 
the  sum  of  live  thousand  dollars,  the  amount  of  such  fee  shall  not  exceed  the 
sum  of  seventy-five  dollars;  when  the  amount  of  such  debt  shall  exceed  the 
sum  of  five  thousand  dollars,  and  shall  not  exceed  the  sum  of  ten  thousand 
dollars,  the  amount  of  such  fee  shall  not  exceed  the  sum  of  one  hundred  dol- 
lars; when  the  amount  of  such  debt  shall  exceed  the  sum  of  ten  thousand 
dollars,  the  amount  of  such  fee  shall  not  exceed  the  sum  of  two  hundred 
dollars;  and  in  all  cases  where  any  such  mortgage  shall  contain  any  cove- 
nant to  pay,  or  shall  in  any  manner  authorize  or  permit  the  retaining  or 
application  of,  any  greater  sum  as  an  attornev's  or  solicitor's  fee,  in  case  of 
the  foreclosure  of  such  mortgage,  than  as  is  herein  provided,  such  covenant 
or  authority  shall  be  void  for  the  excess  of  such  fee  above  the  fee  herein  pro- 
vided ;  and  no  such  excess  whatever  shall  be  collected,  retained  or  applied,  by 
virtue  of  anything  in  such  mortgage  contained. 

1873,  ch.  49,  §  1 :  *' An  act  fixing  the  amount  of  attorney's  or  soUcitor's  fee  to  be  contained 
in  niortea£:e8  upon  real  estate  situate  within  this  state."  Approved  March  7th.  In  torce  from 
May  1.  isr3. 

Sec.  5399.  No  fees  unless  attorney  ac^tually  employed.—  That  in  all 
cas^  where  any  mortgagee,  or  his  heirs,  executors,  administrators  or  assigns, 
shall  foreclose  any  mortgage  without  the  employment  of  an  attorney  of  the 
courts  of  record  of  this  state  to  conduct  such  foreclosure,  such  mortgagee  or 
other  person  shall  not  be  entitled  to  collect,  demand,  receive  or  retain  any 
sum  whatever  as  an  attorney's  or  solicitor's  fee;  and  in  all  such  cases,  where 
any  sum  whatever  as  or  for  such  fee  is  included  in  or  made  a  part  of  the 
amount  of  the  bid  upon  which  the  mortgaged  premises  are  sold,  the  amount 
of  such  fee  so  included  in  such  bid  shall  be  paid  in  money  by  the  purchaser 
to  the  sheriff  or  other  officer  making  such  sale,  before  the'  certilicate  of  such 
sale  shall  be  executed,  and  shall  l3e  by  such  sheriff  or  other  officer  paid  to  the 
mortgagor,  or  those  having  his  estate  in  the  mortgaged  premises. 

1873,  ch.  49,  §  2.    28  ^.  466. 

Sec.  5400.  Collect  and  retain. —  That  where  any  such  mortgage  shall 
contain  any  covenant  to  pay,  or  any  stipulation  or  provision  authorizing  or 
empowering  the  mortgagee,  in  case  of  any  foreclosure  sale  of  the  mortgaged 
premises,  to  retain,  any  sum  such  as  is  in  this  act  provided  as  an  attorney's  or 
tolicitor's  fee,  such  mortgagee,  or  his  heirs,  executors,  administrators  or  assigns, 
Bball  be  entitled  to  collect  or  retain  such  fee  upon  the  foreclosure  of  such 
mortgage,  either  by  action  or  advertisement. 

1S78,  ch.  49,  §  a.    28  M.  466. 

857 


Digitized  by 


Google 


CHAPTER  77  (G.  S.  ch.  75). 
ACTIONS  CONCERNING  AND  RIGHTS  IN  REAL  PROPERTY. 

Act  1877,  ch.  88  (ante,  %  4752),  provides  for  service  of  process  upon  non-resident  parties  in 
aetioua  respecting  real  estate.  This  chapter  intended  to  provide  for  two  remedies:  (1)  By  one 
in  possession  against  any  one  claiming  an  adverse  interest.  (2)  For  the  recovery  of  possession 
and  damages  for  the  unlawful  detention.  The  former  is  the  equity  action  to  quiet  title,  and 
the  latter  the  action  of  ejectment.  Prior  to  Hen.  VII.  (1485),  writs  of  entry,  assize,  formedon, 
descender,  reverter,  remainder  and  writ  of  right  were  used.  In  this  reign  ejectment  began 
to  be  applied  to  trying  the  title  to  land,  thus  merging  writs  of  entry  and  right.  When  Black- 
stone  wrote,  this  was  the  common  method  of  trying  title  to  lands  and  tenements  (*i  61.  Com. 
156),  and  writs  of  entry,  assize,  formedon  and  right  were  out  of  use,  but  not  abolished.  The 
New  York  statute  (2  R.  S.  302)  was  the  fii*8t  to  merge  all  the  benefits  of  the  [possessory  and 
droitural  writs  into  the  action  of  ejectment  and  to  eliminate  all  matters  of  form  and  fiction. 
Many  of  the  principles  of  quieting  title  are  not  impinged  by  this  chapter;  and  there  does  nofe 
appear  to  be  any  statute  interfering  with  the  ejectment  as  it  stood  at  common  law  and  prior 
to  3  and  4  Will.  IV.  ch.  26,  with  all  its  fiction  and  form-,  when  the  writ  did  not  possess  the 
principles  of  writ  of  right:  and  the  conflicting  question  whether  the  defendant  can  show  bet- 
ter title  in  third  person.  8  Wheat  224,  a  leading  case;  7  Wheat.  27;  4  Burr.  2484;  16  Johns. 
284;  Buller,  N.  P.  110. 


Sections. 

5401-54 1 0.  Juri^sdiction. 

34 1 1-54 13.  Action  to  q  uiet  title. 

5414-5417.  Ejectment. 

5418-54:^7.  Occupying  olaimant. 


Sections, 

5428-5442.  Special  actiona 

5448-5444.  Las  pendens. 

5445-5450.  Rent. 


JUBISDICTION. 


Sec.  5401.  To  pass  title. —  The  district  court  has  power  to  pass  the  title 
to  real  estate  by  a  judgment,  without  any  other  act  to  be  done  on  the  part  of 
the  defendant,  when  such  appears  to  be  "the  proper  mode  to  carry  its  judg- 
ments into  effect;  and  such  judgment,  being  recorded  in  the  registry  of  deeds 
of  the  county  wl)ere  such  real  estate  is  situated,  shall,  while  in  force,  be  as 
effectual  to  transfer  the  same  as  the  deed  of  the  defendant. 

G.  S.  ch.  75,  g  14  (82). 

Sec,  5402.  To  order  survey. —  The  court  in  which  an  action  is  pending 
for  the  recovery  of  real  property,  may,  on  motion,  upon  notice  by  either  party, 
and  for  cause  shown,  grant  an  order  allowing  to  such  party  the  right  to  enter 
upon  the  property,  and  make  survey  and  measurement  thereof  for  the  purpose 
of  the  action. 

G.  S.  ch.  76,  §  9  (27). 

Sec.  5403.    Same— Contents  of  order The  order  shall  describe  the 

property,  and  a  copy  thereof  shall  be  served  on  the  owner  or  occupant;  and 
thereupon  such  party  may  enter  upon  the  property  with  necessary  surveyors 
and  assistants,  and  make  such  survey  and  measurement;  but  if  any  unneces- 
sary injury  is  done  to  the  property,  he  is  liable  therefor. 

G,  S.  cii.  75,  §  10  (28). 

Sec.  5404.  Not  prejudiced  by  alienation.—  An  action  for  the  recovery 
of  real  property,  against  a  person  in  possession  or  in  receipt  of  the  rents  and 
profits  thereof,  cannot  be  prejudiced  by  an  alienation  made  by  such  person, 
either  before  or  after  the  commencement  of  the  action;  but  in  such  case  if 
the  delendant  has  no  property  sufficient  to  satisfy  the  damages  recovered  for 
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REAL   PROPKBTY,  [SeOS.  54'05-5411. 

the  withholding  of  possession,  such  damages  may  be  collected  by  action  against 
the  purchaser. 

G.  S.  ch.  75,  §  18  (81). 

Sec.  5405.  Termination  of  right  pending  suit.—  In  an  action  for  the 
recovery  of  real  property,  when  the  plaintiff  shows  a  right  to  recover  at  the 
time  the  action  was  commenced,  but  it  appears  that  such  right  has  terminated 
during  the  pendency  of  the  action,  the  verdict  and  judgment  shall  be  accord- 
ing to  the  fact,  anci  the  plaintiff  may  recover  damages  for  withholding  the 
property. 

G.  a  cb.  75,  §  4  (10).     10  M.  897;  17  M.  215. 

Sec.  5406.  Notice  to  quit  in  estates  at  will. —  Estates  at  will  may  be 
determined  by  either  party,  by  three  months'  notice  in  writing  for  that  pur-, 
pose,  given  to  the, other  "party;  and  when  the  rent  reserved  is  payable  at 
periods  of  less  than  three  months,  the  time  of  such  notice  shall  be  sutiicient, 
if  it  is  equal  to  the  interval  between  the  times  of  payment;  and  in  all  cases  of 
neglect  or  refusal  to  pay  the  rent  due  on  a  lease  at  will,  fourteen  clays'  notice 
to  quit,  given  in  writing  by  the  landlord  to  the  tenant,  is  sufficient  to  deter- 
mine the  lease. 

G.  S.  ch.  75,  §  21  (40).     24  M.  174  ;  47  M.  2,  3,  5.  6;  44  M.  524. 

Sec.  6407.  When  mortgagee  entitled  to  possession.—  A  mortgage 
of  real  property  is  not  to  be  deemed  a  conveyance,  so  as  to  enable  the  owner 
of  the  mortgage  to  recover  possession  of  the  real  property  without  a  fore- 
closure. 

G.  8.  ch.  75.  §  11  (29).  4  M.  499:  7  M.  167.  456:  11  M.  2l3;  12  M.  287,  835;  13  M.  364;  14  M. 
845;  16  M.  26;  19  M.  221;  44  M.  144;  89  M.  48;  31  M.  118. 

Sec.  5408.  Treble  damages. —  If  a  person,  put  out  of  real  property  in  a 
forcible  manner,  without  lawful  authority,  or,  being  so  put  out,  is  afterwards 
kept  out  by  force,  recovers  damages  therefor,  judgment  may  be  entered  for 
tbree  times  the  amount  at  which  the  actual  damages  are  assessed. 

G.  S.  ch.  75,  §  31  (50).     84  M.  472. 

Sec  5409.  Same. —  In  case  of  forcible  entry  or  forcible  detention,  if  a 
person  claiming  in  good  faith,  under  color  of  title,  to  be  rightfully  in  posses- 
sion, so  put  out,  or  kept  out,  recovers  damages  therefor,  judgment  may  be 
entered  in  his  favor  for  three  times  the  amount  at  which  the  actual  damages 
are  assessed. 

G.  S.  ch.  75,  §  82  (51). 

Skc.  5410.  Bights  of  aliens. —  Aliens  may  take,  hold,  transmit  and  con- 
vey  real  estate;  and  no  title  to  real  estate  shall  be  invalid  on  account  of  the 
alienage  of  any  former  owner. 

G.  S.  ch.  75,  §  22  (41).  This  section  is  qualified  by  acts  1887,  ch.  204,  as  amended  1889,  cha. 
118,  117,  129,  for  which  see  g§  899t^8999,  ante. 

Action  to  Quiet  Title. 

Sec.  5411.  When  to  be  brought. —  An  action  may  be  brought  by  any 
person  in  possession,  by  himself  or  his  tenant,  of  real  property,  against  any 
person  who  claims  an  estate  or  interest  therein,  or  lien  upon  the  same,  adverse 
to  him,  for  the  purpose  of  determining  such  adverse  claim,  estate,  lien  or  in- 
terest; and  any  person  having  or  claiming  title  to  vacant  or  unoccupied  real 
estate  may  bring  an  action  against  any  person  claiming  an  estate  or  interest 
therein  adverse  to  him,  for  the  purpose  of  determining  such  adverse  claim,  and 
the  rights  of  the  parties  respectively. 

6.a  cK  75,  8  1  (2),  ^  amended  1867.  ch.  72:  1874,  ch.  6a  2  M.  158;  5  M.  223;  6  M.  177: 
8M.  408:  10  M.  59;  12  M.  152;  15  M.  182.  245;  16  M.  521 ;  35  M.  819,  367;  33  M.  358;  32  M.  154; 
«  31  245.  308.  360;  30  31  434:  28  >L  414;  27  M.  93;  26  M.  205:  86  M.  313:  38  M.  29;  38  N.  W. 
W,  758:  41  N.  W.  238;  25  M.  13;  40  M.  439;  46  M.  175-180,  439;  48  M.  504. 
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Secs.  6412-5414.]  beal  pbopeety. 

Seo.  5412.  Unknown  parties. —  That  in  any  action  brought  to  determine 
any  adverse  claim,  estate,  lien,  or  interest  in  real  property,  uiider  section'two 
of  chapter  seventy-five  of  the  general  statutes  A.  D.  one  thousand  eight  hun- 
dred and  seventy-eiffht,  the  plamtiflF  may  include  as  defendant  in  such  action, 
and  insert  in  the  title  thereof,  in  addition  to  the  names  of  such  persons  or  par- 
ties as  appear  of  record  to  have,  and  other  persons  or  parties  who  are  known 
to  have  some  title,  claim,  estate,  lien  or  interest  in  the  lands  in  controversy, 
the  following,  viz:  "Also  all  other  persons  or  parties  unknown,  claiming  any 
right,  title,  estate,  lien  or  interest  in  the  real  estate  described  in  the  complaint 
herein."  And  service  of  the  summons  may  be  had  upon  all  such  unknown 
persons  or  parties  defendant,  by  publication,  as  provided  by  law  in  case  of 
non-resident  defendants.  And  all  such  unknown  persons  or  parties  so  served, 
shall  have  the  same  rights  as  are  provided  by  law  in  case  of  all  the  other  de- 
fendants upon  whom  service  is  made  by  publication,  and  the  action  shall  pro- 
ceed against  such  unknown  persons  or  parties  in  the  same  manner  as  against 
the  defendants  who  are  named,  upon  whom  service  is  made  by  publication, 
and  with  like  eflFect;  and  any  such  unknown  persons  or  parties  who  have  or 
claim  an}^  right,  estate,  lien  or  interest  in  the  said  property  in  controversy,  at 
the  time  of  the  commencement  of  the  action  duly  served  as  aforesaid,  shall  be 
bound  and  concluded  by  the  judgment  in  such  case,  if  the  same  is  in  favor 
of  the  plaintitf  therein,  as  effectually  as  if  the  action  was  brought  against  such 
defendant  by  his  or  her  name,  and  personal  service  of  the  summons  obtained. 

Provided^  however,  that  such  judgment  shall  not  bind  such  unknown  per- 
sons or  parties  defendants,  unless  the  plaintiff  shall  file  a  notice  of  Lis  pendens 
in  the  office  of  register  of  deeds,  as  provided  by  law,  before  commencing  the 
publication  of  the  said  summons,  and  a  copy  of  said  notice  of  lis  pendens  be 
printed  and  published  with  said  summons,  and  following  next  thereafter  in 
the  columns  of  the  newspaper  wherein  said  summons  is  printed  and  published. 

1881,  Ex.  S.  ch.  81:  "An  act  relating  to  actions  brought  to  determine  adverse  claims  to  real 
estate  under  section  2,  cb.  75,  G.  a  1878."    Approved  November  22,  1881.    >  §  5411. 

Seo.  5413.  Disclaimer— Default.— If  the  defendant  in  such  action  dis- 
claims, in  his  answer,  any  interest  or  estate  in  the  property,  or  suffers  judg- 
ment to  be  taken  against  him  without  answer,  the  plaintiff  cannot  recover 
costs. 

Costs. —  *  But  if  .the  summons  has  been  served  upon  the  defendant  per- 
sonally, and  it  is  made  to  appear  that,  after  the  cause  of  action  has  accrued 
and  before  the  commencement  of  the  action,  the  plaintiff  has  demanded  in 
writing  of  defendant,  and  defendant  has  neglected  to  furnish  within  a  reason- 
able time  thereafter,  a  good  and  sufficient  quit-claim  deed  to  the  property  de- 
scribed in  the  complaint,  upon  tender  of  such  deed  ready  for  execution,  the 
plaintiff  shall  nevertheless  recover  bis  costs. 

O.  S.  ch.  75,  %  2  (3),  as  amended  1889,  oh.  111.  Approved  March  8th.  Amendment  below  *« 
28  M.  414. ;  80  M.  434. 

Ejectment. 

Seo.  5414.  Second  trial. —  Any  person  against  whom  a  judgment  is  re- 
covered in  an  action  for  the  recovery  of  real  property,  may,  witnin  six  months 
after  written  notice  of  such  judgment,  upon  payment  of  all  costs  and  dam* 
a^es  recovered  thereby,  demand  another  trial,  by  notice  in  writing  to  the 
adverse  party,  or  his  attorney  in  the  action;  and  thereupon  the  action  shall 
be  retried,  and  may  be  brought  to  trial  by  either  party.  Provided^  that  in  all 
cases  in  which  an  appeal  shall  be  taken  from  such  judgment  to  the  supreme 
court,  such  demand  for  another  trial  may  be  made  at  any  time  vyithin  six 
months  after  written  notice  of  the  determination  of  such  appeal,  and  there- 
upon  the  action  shall  be  retried,  and  may  be  brought  to  trial  by  either  party. 

G.  S.  ch.  75,  ^  5  (11),  as  amended  1867,  ch.  72,  §  2;  1881,  ch.  71.  Approved  March  7tb.  IQ 
M.  897;  14  M.  170;  16  M.  445;  20  M.  4^^;;;  82  M.  180;  29  M.  IbO;  26  M.  76;  25  M.  185;  85  M. 
838,  367 ;  41  N.  W.  1083 ;  40  M.  191. 
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SEa  5415.  Judgment  on  second  trial. —  The  judgment  given  on  a  trial 
to  be  had  under  the  last  section  shall  be  annexed  to  the  judgment-roll  of  the 
former  trial,  and  the  judgment  last  given  shall  be  the  final  determination  of 
the  rights  of  the  parties.  If  a  prior  judgment  has  been  executed,  restitution 
shall  be  ordered  as  the  last  judgment  may  determine  the  rights  of  the  parties, 
and  the  same  may  be  enforced  by  execution. 

a  S.  ch.  75,  §  6  (12).     6  M.  220 ;  10  M.  897 ;  82  M.  190. 

Seo.  5416.  Removal  of  buildings,  etc. —  Any  person  who  erects  any 
building,  tenement  or  fences  upon  land,  in  good  faith,  and  having  color  of 
title,  and  good  reason  to  believe  that  the  legal  title  to  such  lands  is  or  was 
vested  in  him,  when,  in  fact,  such  title  was  or  is  not  in  him,  and  he  has  no 
leffal  or  equitable  rights  whereby  he  can  enforce  a  conveyance  to  him  of  such 
title,  such  person  shall  be  entitled  to  and  may  remove  such  buildings,  tene- 
ments or  fences  from  said  land,  doing  no  unnecessary  damage  to  the  land,  and, 
in  so  doing,  shall  only  be  liable  for  the  actual  damage  done  the  land :  provided, 
that  no  person  shall  remove  a  building  or  fence,  under  the  provisions  of  this 
section,  unless  he  removes  the  same  w^ithin  sixty  days  after  the  determination 
of  the  action  or  proceeding  respecting  the  title  to  the  premises  on  which  such 
building  or  fence  is  erected,  as  contemplated  herein,  or  within  sixty  days  after 
notice  to  remove  the  same,  given  by  the  holder  of  the  legal  title,  unless,  within 
said  sixty  days,  an  action  is  commenced  and  prosecuted  to  try  such  question 
of  title. 

G.  8.  ch.  75,  §  8  (14).      40  M.  397. 

Sbo.  5417.  Damages  recoverable. — Damages  for  withholding  the  prop- 
erty recovered,  shall  not  exceed  the  fair  value  of  the  property,  exclusive  of  the 
use  of  improvements  made  by  the  defendant,  for  a  period  not  exceeding  six 
years;  and  when  permanent  improvements  have  been  made  by  a  defendant 
or  those  under  whom  he  claims,  holding  under  color  of  title  adversely  to  the 
claims  of  the  plaintitF,  in  good  faith,  the  value  thereof  shall  be  allowed  as  a 
set-otf  against  the  damages  of  the  plaintiff  for  the  use  of  the  property. 

G.  a  ch.  75,  §  7  (18).    87  M.  158. 

OoouPYiNG  Claimants. 

This  Btatute,  like  similar  statutes  in  other  states,  introduced  no  new  priticiple.  CJourts  of 
equity  always  gave  Ixma  fide  occupants  of  land,  recovered  from  him  by  paramount  title, 
compensation  for  valuable  improvements  made  while  he  believed  himself  to  be  the  real  owner.. 
5  John.  Ch.  184;  8  Eng.  Ex.  R.  448r  40  E.  C.  L.598;  1  John.  Ch.  450;  4  Pet  1;  15  Wall.  624. 
The  Massachusetts  statute  is  a  well-considered  condensation  of  the  equity  principles  involved 
in  ihU  subject. 

Sec.  5418.  Compensated  for  improvements.—  Where  any  person,  un- 
der color  of  title  in  fee,  and  in  good  faith,  has  peacefully  taken  possession  of  any 
land  for  which  he  has  given  a  valuable  consideration,  or  when  any  person  has 
taken  possession  of  any  land  under  the  official  deed  of  any  person  or  officer 
empowered  by  law,  or  by  any  court  of  competent  jurisdiction,  to  sell  land,  and 
such  person  has  no  actual  notice  of  any  defects  invalidating  such  deed,  and 
Buch  deed  is  regular  upon  its  face,  neither  such  person,  nor  his  heirs,  repre- 
sentatives or  assigns,  shall  be  ejected  from  such  land,  except  as  hereinafter 
provided,  until  compensation  is  tendered  him  or  them  for  all  improvements 
which  he  or  they  may  have  made  upon  said  land  previous  to  actual  notice  of 
ibe  claim  upon  which  the  action  is  founded,  or,  in  case  of  possession  under  an 
official  deed,  previous  to  actual  notice  of  defects  invalidating  the  same. 

1878,  ch.  55,  ^  1 :  **  An  act  to  protect  bona  fide  occupants  of  real  estate."  Approved  March  10, 
1873.  22  M.  488;  83  M.  538;  30  M.  876;  27  M.  62,  101,  452;  37  M.  157;  88  M.  30,  238,  436; 
88  N.  W.  758;  39  M.  85 ;  40  M.  450 ;  39  M.  200,  233,  486 ;  37  M.  157-159. 

Sec.  5419.  Same  — When  not  in  possession. —  All  the  provisions  of 
this  act  shall  apply  to  cases  where  occupant  is  not,  as  well  as  where  he  is,  in 
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actual  possession,  and  also  to  cases  where  the  action  is  brought  by  the  occu- 
pant himself  to  determine  an  adverse  claim. 

1873,  ch.  65,  §  10.     27  M.  63. 

Sec.  5420.  "Improvements"  defined.— The  word  "improvements," 
as  used  in  this  act,  shall  be  construed  to  include  all  kinds  of  buildings,  fences, 
ditching,  draining,  grubbing,  clearing,  breaking,  and  all  other  necessary  or 
useful  labor  of  permanent  value  to  the  land. 

1873,  ch.  55,  §  5.    37  M.  62 ;  40  M.  452. 

Sec.  5421.  Non-resident. —  When  occupant  holds  as  heir  or  devisee,  or 
as  grantee,  either  immediate  or  remote,  of  any  person  who  is  a  non-resident 
of  this  state,  the  good  faith  of  the  original  taker  shall  be  presumed. 

1873,  ch.  55,  S  9.     27  M.  62 ;  40  M.  452. 

Sec.  5422.  Pleadings  —  Trial  —  Verdict. —  In  any  action  to  try  the  title 
to  land,  the  occupant  may,  in  addition  to  his  other  defences,  allege  the  amount 
and  value  of  all  improvements  made  by  himself  or  those  under  whom  he 
claims,  and  also  the  amount  of  all  taxes  and  assessments  paid  upon  such  land 
by  himself  or  those  under  whom  he  claims,  and,  if  the  claim  be  under  an  offi- 
cial deed,  the  purchase-money  paid  therefor;  the  claimant  may  reply,  alleging 
the  value  of  the  premises,  without  the  improvements,  at  the  time  of  the  com- 
mencement of  the  action,  and  also  the  value  of  the  yearly  rent  of  the  land, 
without  the  improvement,  during  the  possession  of  the  occupant.  In  case  the 
title  is  found  to  be  in  the  claimant,  the  jury,  or  court,  in  case  the  action  is 
tried  without  a  jury,  shall  assess  the  value  of  all  improvements  made,  and  all 
taxes  or  assessments  paid  upon  the  land  by  the  occupant,  or  those  under  whom 
he  claims,  with  interest  at  seven  per  cent",  and,  if  his  claims  be  under  an  offi- 
cial deed,  regular  upon  its  face,  and  without  actual  notice  of  any  defect  inval- 
idating the  same,  shall  also  find  the  purchase-money  paid  by  him  or  those 
under  whom  he  claims,  with  interest  thereon  at  seven  per  cent.  The  jury,  or 
court  in  case  of  trial  by  the  court,  shall  also  assess  the  value  of  the  land  at  the 
time  of  commencing  the  action,  without  the  improvements,  and  also  the  value 
of  yearly  rent  thereof  during  the  occupant's  possession. 

1873,  ch.  55,  §  2.     23  M.  541 ;  29  M.  266;  27  M.  453;  39  IVl  470;  40  M.  452. 

Sec,  5423.  When  land  has  depreciated.—  In  case  the  land  has  depre- 
ciated in  value  since  its  purchase  at  an  official  sale,  the  jury,  or  court  in  crs3 
of  trial  by  the  court,  may  allow  such  part  only  of  the  purchase- money  as,  in 

their  discretion,  they  may  see  fit. 
1873,  ch.  55,  §  a     27  M.  63 ;  40  M.  452. 

Sec.  5424.  Compensation  before  execution,—  Should  claimant  suc- 
ceed in  the  action,  execution  for  possession  shall  not  issue,  except  as  herein 
provided,  unless,  within  one  year  from  the  entry  of  judgment  on  the  verdict, 
or  the  finding  of  the  court,  the  claimant  pay  into  court  for  the  occupant  the 
amount  so  found  as  the  value  of  the  improvements,  and  also  the  amount  of 
the  taxes  or  assessments,  and  also  the  purchase-money,  if  occupant  claim 
under  an  official  deed  as  aforesaid,  with  'interest  thereon  as  aforesaid,  less  the 
assessed  value  of  the  yearly  rent  of  the  land  without  the  improvements,  dur- 
ing occupant's  possession. 

1873,  ch.  55,  ^  3,  as  amended  1889,  ch.  190,  by  Btriking  out  **  rendition  of"  and  inserting 
« entry  of  judgment  on."     38  M.  435 ;  4(5  M.  459 ;  47  M.  60 ;  '39  M.  470 ;  40  M.  45a 

Skc.  5425.  Occupant  pay  value  of  land,  when. — Unless  the  occupant 
claims  under  an  official  deed,  ^iven  either  to  himself  or  to  those  under  wnom 
he  claims,  as  provided  in  section^  one  of  this  act,  the  claimant  may,  within 
thirty  days  after  '^  entry  of  judgment  on  the  verdict,  or  finding  of  the  court 
in  his  favor,  serve  upon  the  occupant  a  written  demand  that  within  one  year 
he  pay  claimant  the  sum  assessed  as  the  value  of  the  land  without  improve- 
ments, less  the  taxes  or  assessments  paid  thereon  as  aforesaid,  with  interest 
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as  aforesaid.  Such  demand  shall  be  served,  and  the  service  proved,  as  in  case 
of  a  summons,  and  shall  then  be  filed  with  the  clerk  of  the  court  where  the 
judgment  was  rendered.  If  occupant  do  not,  within  one  year  after  the  serv- 
ice of  such  demand,  pay  into  court  for  claimant  the  amount  so  demanded,  he 
shall  forfeit  all  claim  to  compensation,  and  execution  may  then  issue  for  the 
possession  of  the  land.  If  he  do  so  pajr  into  court  the  amount  demanded,  the 
court  shall,  by  decree,  confirm  the  title  in  him.  But  when  the  occupant  claims 
under  an  official  deed,  as  provided  in  section  one  bf  this  act,  which  is  regular 
upon  its  face,  and  occupant  had  no  notice  of  any  defect  making  it  void,  exe- 
cution shall  not  issue,  unless  claimant,  witliin  one  year  *  after  judgment  pay 
into  court  the  value  of  improvements,  taxes,  assessments,  purchase-money  and 
interest,  as  provided  in  section  three  of  this  act:  provided^  that  when  claimant 
has  had  notice,  either  actual  or  constructive,  of  occupant's  possession,  or  when 
the  claim  of  the  occupant  is  derived  through  or  under  any  entry  in  the  land- 
office  of  the  United  States,  or  the  official  certificate,  duplicate  or  receipt 
thereof,  the  provisions  of  this  section  shall  not  apply,  and  execution  shall  not 
issue,  unless  plaintiff  comply  with  the  provisions  of  "section^  three  of  this  act. 
1873,  ch.  55,  g  4.  as  amended  1889,  ch.  190,  by  inserting  '* entry  of  judgment  on''  and  "after 
judgment  "at  *     38  M.  436 ;  47  M.  60 ;  27  M.  62 ;  40  M.  452.     i  Sea  iUia    '^  Sec.  T}^2\, 

Skc.  5426.  Remove  crops. —  The  occupant,  in  case  of  ejection,  shall  be 
entitled  to  enter  the  land,  and  gather  and  remove  all  crops  sown  thereon  pre- 
vious to  the  entry  of  judgment  against  him. 

1873,  ch.  55,  §  6.    27  Ml  62;  40  M  452. 

Sec.  5427.  Apply  to  all  aetioiis  testing  title.—  la  case  an  action  is 
brought  for  damages  for  trespass  upon  such  land,  or  for  the  rents  and  profits, 
or  use  and  occupation  thereof,  or  in  any  other  form,  but  which  action  is  in 
effect  one  testing  the  validity  of  the  title  thereto,  all  the  foregoing  provisions 
of  this  act  shall  so  far  as  possible  be  complied  with;  and  the  value  of  all  im- 
provements, taxes  and  assessments,  ami  purchase-money,  in  case  the  occupant 
claims  under  an  official  deed,  with  interest  as  aforesaid,  shall  be  set  off  against 
any  judgment  for  money  that  the  claimant  may  obtain;  and  if  any  excess 
remains  in  favor  of  occupant  after  such  set-oflf,  such  excess  may  be  set  oft 
against  any  judgment  or  judgments  that  claimant  or  those  claiming  under 
him  may  subsequently  obtain,  in  any  such  or  similar  action  relating  to  said 
land. 

187S,  ch.  55,  §  7.    27  M.  62 ;  40  M.  452. 

Special  Actions. 

Ssa  5428.  By  reversioners. —  A  person  seized  of  an  estate  in  remainder 
or  reversion  may  maintain  a  civil  action  for  any  injury  done  to  the  inheritance, 
notwithstanding  an  intervening  estate  for  lite  or  years. 

G.  a  ch.  75,  §  28  (42). 

Sec.  5429.  For  dower  or  against  cotenant. —  In  an  action  for  the  re- 
covery of  dower,  before  admeasurement,  or  by  a  tenant  in  common,  or  joint 
tenant  of  real  property,  against  a  cotenant,  the  plamtitf  shall  show,  in  addi- 
tion to  the  evidence  of  his  right,  that  tlie  defendant  either  denied  the  plaint- 
iff's right  or  did  some  act  amounting  to  such  denial. 

G.  a  ch.  76,  §  8  v9). 

Sec.  5430.  By  joint  tenant  or  tenant  in  common. —  One  joint  tenant 
or  tenant  in  common,  and  his  executors  or  administrators,  may  maintain  an 
action  against  his  cotenant  for  receiving  more  than  his  just  proportion  of  the 
rents  or  profits  of  the  estate  owned  by  them  as  joint  tenants  or  tenants  in 
common. 

G.  8.  ch.  75,  8  24  (48).     29  M.  88;  29  M.  252 ;  25  M.  225. 

Sw}.  5431.  By  claimants  under  common  grantor.—  Whenever  lots 
or  tracts  of  real  estate  are  claimed  in  severalty  by  two  or  more  persons  from, 
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or  under  conveyance  from,  the  same  grantor  as  the  common  source  of  title, 
and  a  claim  or  title  thereto  is  set  up  or  made  by -any  one  else  as  against  the 
title  of  such  grantor,  any  one  claiming  under  such  grantor  may  bring  an  ac- 
tion, on  behalf  of  himself  and  all  others  who  may  come  in  and  become  par- 
ties to  such  action,  against  the  person  so  claiming  adversely,  to  have  the  title 
of  such  grantor  perfected,  settled  or  quieted,  as  to  the  lots  or  real  estate 
claimed  by  the  plaintiff  and  others  who  may  become  parties  to  the  action; 
and  in  such  action,  any  person  who  claims  title  to  property  by  conveyance 
from  or  under  the  same  grantor  or  common  source  as  the  plaintiff,  and  when 
title  thereto  is  disputed  or  controverted  by  the  same  defendant,  upon  the  same 
ground  as  that  of  the  plaintiff,  may  come  in  as  of  course  and  become  a  party 
in  such  action,  by  tiling  a  statement  therein  in  the  form  of  a  complaint,  set- 
ting forth  the  property  he  claims,  and  his  source  of  title,  and  ma}'  have  his 
riglits  adjudicated  the  same  as  the  plaintiff  w^ho  commenced  the  action.  The 
answer  of  the  defendant  to  the  complaint  of  the  plaintiff  shall  be  taken  and 
considered  as  an  answer  also  to  all  who  may  thus  come  in  and  become  parties 
to  such  action. 

1«70,  ch.  57:  *' Amict  relating  to  parties  in  civil  actions."    Approved  March  1,  1870. 

Sec.  5432.     Against  unknown  heirs That  when  tbe  heirs  of  a  deceased 

person  are  ftroper  parties  defendant  to  any  action  relating  to  real  property  in 
tiiis  slate,  and  when  the  names  and  residences  of  such  heirs  are  unknown,  such 
'heirs  may  be  proceeded  against  under  ihe  name  and  title  of  *'the  unknown 
heirs"  of  the  deceased. 

1867,  ch.  69,  §  1 :  **  An  act  to  provide  for  service  of  process  in  certain  cases.*'  Approved 
March  7,  186i.     See  2  N.  Dig.  381 ;  4  Pet.  466;  14  How.  834  ;  44  M.  S^2. 

Sec.  5433.  Publication  of  summons. —  Upon  presenting  an  affidavit  to 
the  court  or  judge,  showing  to  his  satisfaction  that  the  heirs  of  such  deceased  per- 
son are  proper  parties  to  ttie  action,  and  that  their  names  and  residences  cannot 
with  use  ot  reasonable  diligence  be  ascertained,  such  court  or  judge  may  grant 
an  order  that  service  of  the  summons  in  such  action  be  made  on  such  ''un- 
known heirs,"  by  publication  thereof  in  the  same  manner  as  in  actions  against 
non-resident  defendants. 

1867,  ch.  69.  §  3.   46  M.  175. 

Sec.  5434.    Effect  of  judgment. —  Any  order,  judgment  or  decree  made  or 

rendered  in  any  such  case  shall  be  valid  and  bindmg  on  such  unknown  heirs, 
whether  they  be  of  age  or  minors. 

1867,  ch.  69,  S  3. 

Sec.  5435.  Admitted  to  defend  after  judgment—  Such  heirs  may,  on 
application  to  the  court,  and  on  sufficient  cause  shown,  be  allowed  to  defend 
such  action,  at  any  time  within  one  year  after  the  rendition  of  judgment 
thereon:  provided,  that  if  it  shall  appear  that  such  heirs  were  minors  at  the 
time  such  judgment  was  rendered,  they  may  be  allowed  to  defend  the  action 
at  any  time  wuhin  two  years  from  the  day  of  their  becoming  of  age. 

1867,  ch.  69,  §  4.    44  M.  394. 

Six.  5436.  For  waste. —  If  a  guardian,  tenant  by  the  curtesy,  in  dower^ 
for  life  or  years,  joint  tenant,  or  tenant  in  common,  of  real  prQperty,  commits 
waste  thereon,  any  person  injured  by  the  waste  may  bring  an  action  against 
him  therefor,  in  which  action  there  may  be  judgment  for  treble  damages,  for- 
feiture of  the  estate  of  the  party  otfendmg,  and  eviction  from  the  property, 

G.  S.  ch.  75,  4^  26  (45).     36  M.  381. 

Sec.  5437.  Same  —  Judgment. —  Judgment  of  forfeiture  and  eviction  can 
only  be  given  in  favor  of  the  person  entitled  to  the  reversion,  against  the  ten- 
ant in  possession,  when  the  injury  to  the  estate  in  reversion  is  adjudged  in  the 
action  to  be  equal  to  tiie  value  of  the  tenant's  estate  or  unexpired  term,  or  to 
have  been  done  in  malice. 

a  S.  ch.  75,  §  27  (46).     36  M.  381. 
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Sec.  5438.  For  wilful  trespass. —  Whoever  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timber,  or  girdles,  or  otherwise  injures,  any  tree, 
timber,  or  shrub,  on  the  land  of  another  person,  or  in  the  street  or  highway 
in  front  of  any  person's  house,  village  or  city  lot,  or  cultivated  grounds,  or  on 
the  commons  or  public  grounds  of  any  city  or  town,  or  on  the  street  or  high- 
way in  front  "thereof,  without  lawful  authority,  is  liable  to  the  owner  of  such 
land,  or  to  such  city  or  town,  for  treble  the  amount  of  damages  which  may  be 
assessed  therefor,  in  a  civil  action  in  any  court  having  jurisdiction,  except  as 
provided  in  the  next  section. 

Q.  S.  ch.  75,  g  28  (47). 

Sec.  5439.  Same— Single  damages. —  If,  upon  trial  of  such  action,  it 
appears  that  the  trespass  was  casual  or  involuntary,  or  that  the  defendant  had 
probable  cause  to  believe  that  the  land  on  which  the  trespass  was  committed 
was  his  own,  or  that  of  the  person  in  whose  service,  or  by  whose  direction,  the 
act  was  done,  judgment  shall  be  given  for  only  the  single  damages  assessed  in 
the  action. 

G.  S.  cb.  75,  §  29  (48). 

Sec.  6440.  Same  —  When  recovery  for  just  value.— Nothing  in  the 
last  two  sections  authorizes  the  recovery  of  more  than  the  just  value  of  the 
timber  taken  from  uncultivated  wood  land,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

G.  a  ch.  75.  §  30  (49). 

Sec.  5441.  Trespass  after  execution  sale —  When  real  property  is  sold 
on  execution,  the  purchaser  thereof,  or  any  person  who  may  have  succeeded 
to  his  interest,  may,  after  his  estate  becomes  absolute,  recover  damages  for  in- 
jury to  the  property  by  the  tenant  in  possession,  after  the  sale,  and  before  pos- 
session is  delivered  under  the  conveyance. 

G.  S.  ch.  75,  §  12  (80). 

Sec.  5442.  To  abate  nuisance. —  Anything  which  is  injurious  to  health, 
or  indecent  or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  to  interfere  with  the  comfortable  enjoyment  of  life  or  prop- 
erty, is  a  nuisance,  and  the  subject  of  an  action;  such  action  may  be  brought 
by  any  person  whose  property  is  injuriously  affected,  or  whose  personal  en- 
joyment is  lessened  bv  the  nuisance;  and,  by  the  judgment,  the  nuisance  may 
be  enjoined  or  abated,  as  well  as  damages  recovered. 

G.  S.  ch.  75,  §  25  (44).     12  M.  451 ;  16  M.  855;  17  M.  215;  22  M.  1,  463;  27  M.  249;  33  M.  517. 

Lis  Pendens. 

SEa  5443.  Notice  —  Filing  —  Discharge*—  In  all  actions  heretofore  or 
hereafter  commenced,  in  which  the  title  to,  or  any  lien  upon,  or  interest 
in  real  property  shall  be  affected,  involved  or  brought  in  question  by  either 
party,  any  party  to  such  action  may,  at  the  commencement  or  any  time  during 
the  pendency  thereof,  file  for  record  in  the  office  of  the  register  of  deeds  of 
each  county  iji  which  the  real  property  so  affected,  involved  or  brought  in 
question,  or  some  part  thereof,  is  situated,  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties,  the  object  of  the  action,  and  a  de- 
scription of  the*  real  property  in  the  county  affected,  involved  or  brought  in 
question  thereby.  And  when  any  pleading  in  such  action  is  amended  by  alter- 
ing the  description  of  the  premises  affected,  involved  or  brought  in  question, 
or  so  as  to  extend  the  claim  against  such  premises,  the  party  filing  such  notice 
shall  file  a  new  notice.  And  the  register  of  deeds  shall  record  all  such  no- 
tices in  the  same  book  and  in  the  same  manner  as  mortgages  are  recorded. 
From  the  time  of  filing  such  notice,  and  from  such  time  only,  the  pendency  of 
the  action  shall  be  notice  to  purchasers  and  incumbrancers  of  the  rights  and 

865 


Digitized  by 


Google 


m    -^      — ^^wwUP 


Seos.  5444-54^9.]  keal  pkopertt. 

equities  of  the  party  filing  such  notice,  to  the  real  propert}'  in  such  notice  de- 
scribed.* The  said  notice  may  be  discharged,  and  the  effect  thereof  annulled, 
by  an  entry  to  that  effect  on  the  margin  of  the  record  thereof  by  the  pari}' 
tiling  the  same,  or  his  attorney,  in  presence  of  the  register  of  deeds,  or  by  an 
instrument  in  writing  executed  in  the  manner  provided  by  law  for  the  execu- 
tion of  deeds  of  conveyance;  and  such  register  shall  thereupon  enter  a  minute 
of  the  same,  on  the  margin  of  the  record  of  such  notice. 

G.  S.  ch.  75,  p  16  i34),  as  amended  1869,  ch.  75.  Amendment  below  ».  4  M.  294;  17  M.  457: 
20  M.  165,  170;  35  N.  W.  75«;  39  M.  3j;  35  A,  23X 

Sec.  5444.  Same—  Notice  of  no  personal  claim.—  If,  in  any  such  ac- 
tion, there  are  delendants  against  whom  no  personal  claim  is  made,  the  plaint- 
iff may  serve  upon  such  delendants,  at  the  time  of  ihe  service  of  the  summons 
on  them,  a  wriiten  notice,  subscribed  by  the  plaintiff  or  his  attorney,  setting 
forth  the  general  object  of  the  action,  a  description  of  the  property  affected 
by  it,  and  that  no  personal  claim  is  made  against  such  defendants.  If  any 
such  defendant  on  whom  such  notice  is  so  served  unreasonably  defends  the 
action,  he  shall  pay  full  costs  to  the  plaintiff. 

G.  S.  ch.  75,  §  17  (35). 

Eent. 

Sec.  5445.  Distress  for  rent  abolished,- *That  the  remedy  by  distress 
for  rent  is  hereby  abolished. 

1877,  ch.  140:  **  An  act  to  abolish  the  remedy  by  distress  for  rent."  Approved  March  3.  1877. 
At  common  law  the  remedy  for  rem  was  by  action  and  distress.  Statutes  '62  Hen.  Vlll.  ch. 
oi  ;  8  Anne,  ch.  14,  si  4 ;  U  Geo.  II.  ch.  19,  regulated  these  remedies  and  made  them  more 
effective.  1  Tho.  Co.  Litt.  45»;  Cro.  Car.  471;  4  M.  &  S.  113;  16  Johns.  159;  Six  Carpenters* 
Case.  8  Rep.  146;  40  E.  C.  L,  43. 

Sec.  5446.  Action  by  landlord, —  When,  in  case  of  a  lease  of  real  prop- 
erty, and  the  fadure  of  the  tenant  to  pay  rent,  the  landlord  has  a  subsisting 
right  to  re-enter  for  such  failure,  be  may  bring  an  action  to  recover  possession 
of  the  property,  and  such  action  is  equivalent  to  a  demand  of  the  rent,  and  a 
re-entry  upon  the  property;  but  if,  at  any  time  before  the  expiration  of  six 
months  atter  possession  obtained  by  the  plaintiff  on  recovery  in  the  action, 
the  lessee,  or  his  successor  in  interest  as  to  the  whole  or  part  of  the  property, 
pays  to  the  plaintiff,  or  brings  into  court,  the  amount  of  rent  then  in  arrear, 
with  interest  and  the  costs  of  the  action,  and  performs  the  other  covenants 
on  the  part  of  the  lessee,  he  ma^'  be  restored  to  the  possession,  and  hold  the 
property  according  to  the  terms  of  the  original  lease. 

G.  S.  ch.  75,  §  15  (33).     8  M.  281;  14  M.  170;  36  M.  173;  37  M.  5;  41  M.  545. 

Sec.  5447.  Action  to  recover  rent. —  Such  rent  may  be  recovered  in  a 
civil  action;  and  the  deed,  demise,  or  other  instrument  in  writing,  if  there  is 
any,  showing  the  provisions  of  the  lease,  may  be  used  in  evidence  by  either 
party,  to  prove  the  amount  due  from  the  defendant. 

G.  S.  ch,  75,  §  19  (37). 

Sec.  5448.  Tenant  liable. —  Every  person  in  possession  of  land  out  of 
which  any  rent  is  due,  whether  it  was  originally  demised  in  fee,  or  for  any 
other  estate  of  freehold,  or  for  any  term  of  years,  shall  be  liable  for  the  amount 
or  proportion  of  rent  due  from  the  land  in  his  possession,  although  it  is  oiiy 
a  part  of  what  was  originally  demised. 

G.  S.  ch.  75.  §  18  (36).     24  M.  589. 

Sec.  5449.  Other  remedy. —  Nothing  contained  in  the  two  preceding  sec- 
tions shall  deprive  landlords  of  any  other  legal  remedy  for  the  recovery  of 
their  rent,  whether  secured  to  them  by  their  leases  or  provided  by  law. 

G.  S.  ch.  75,  §  20  (38). 
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Sec.  5450.  When  premises  untenantable.— The  lessees  or  occupants 
of  any  building  which  shall,  without  anj^  fault  or  neglect  on  their  part,  be  de- 
Btroyed,  or  be  so  injured  by  the  elements,  or  any  other  cause,  as  to  be  unten- 
antable or  antit  for  occupancy,  shall  not  be  liable  or  bound  to  pay  rent  to  the 
lessees  or  owners  thereof  after  such  destruction  or  injury,  unless  otherwise 
expressly  provided  by  written  agreement  or  covenant,  and  the  lessees  or  occu- 
pants may  thereupon  quit  and  surrender  possession  of  the  leasehold  premises, 
and  of  the  land  so  leased  or  occupied, 

1883,  ch.  100:  "An  act  in  relation  to  the  rights  and  liabilities  of  ownera  and  lessors^  and  of 
^e&sem  and  occupants  of  buildings."    Approved  March  Z,  lb83.       47  M.  292^  463. 
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CHAPTER  78  (G.  S.  ch.  74). 
ACTIONS  FOR  THE  PARTITION  OF  REAL  PROPERTY. 


Sectiorvt, 

5451-5453.  Authorized. 

5453-5456.  Proceedings. 

5457-5473.  Judgment  of  partition. 

5474-5478.  AUotment  in  kind. 


Sectiom. 

5479-54b8.  Sale. 

5489-5494.  Disposition  of  proceeds. 

5495-5496.  Fees  and  costa 


AUTHOBIZED. 

Seo.  5451.    By  joint  tenants  and  tenants  in  common.— When  two  or 

raore  persons  are  interested  in  real  property,  as  joint  tenants,  or  as  tenants  in 
common,  in  which  one  or  more  of  them  have  an  estate  of  inheritance,  or  for 
life  or  years,  an  action  may  be  brought  by  one  or  more  of  such  persons  against 
the  others,  in  the  district  court  of  the  proper  county,  for  a  partition  thereof,  ac- 
cording to  the  respective  rights  and  interests  of  the  pei^sons  interested  therein, 
or  a  sale  of  such  property  or  part  of  it,  if  it  appears  that  a  partition  cannot  be 
had  without  great  prejudice  to  the  owner. 

G.  S.  ch.  74,  S  1.  19  M.  167;  88  N.  W.  806.  Since  reign  of  Elizabeth  parties  almost  in- 
variably resorted  to  courts  of  equity  for  partition.  1  Story,  Eq.  i$  654;  2  liead.  Cas.  Eq.  503; 
2  Ves.  570;  1  Ve8.  &  B.  555;  1  Jac.  &  W,  473.  At  common  law  joint  tenants  were  not  com- 
pelled to  make  partition.  2  Bl.  Com.  185;  1  Tho.  Co.  Lit.  753;  1  Story,  Eq.  §  647.  The  stat- 
utes 31  Hen.  VIIL  and  82  Hen.  VIII.  ch.  82.  first  subjected  joiAt  tenants  and  tenants  in 
common  to  compulsory  partition.  2  Bi.  Com.  Ib5.  The  principle  of  the  American  statutes  of 
partitiou  is  to  recognize  the  remedy  in  chancery  only  ana  make  it  ex  debito  justitia,  not  dis- 
cretionary as  at  common  law,  and  to  abolish  the  common-law  rule  that  to  entitle  the  plaintiff 
to  relief  he  must  have  a  clear  legal  title.  1  Story,  Eq.  §  647.  This  statute  does  not  embrace 
coparceners.     It  is  not  prudent  to  partition  joint  tenancy  for  life.    2  Bl.  Com.  187.      89  M.  96. 

Sec.  5452.  When  the  state  is  party. —  The  state  may  be  made  a  party 
to  an  action  for  the  sale  or  partition  of  real  property,  in  which  case  the  sum- 
mons and  complaint  shall  be  served  apon  the  attorney  general,  who  shall  ap- 
pear on  bel)alf  of  the  state. 

G.  S.  ch.  74,  §  45. 

Pbooeeding. 

Seo.  5453.  Governed  by  rules  in  civil  actions.—  Such  action  shall 
bo  governed  by  the  rules  and  provisions  applicable  to  civil  actions,  includ- 
ing the  right  of  appeal,  except  that,  when  service  of  the  summons  is  made 
by  publication,  it  shall  be  accompanied  by  a  brief  description  of  the  prop- 
erty sought  to  be  divided,  and  except  as  herein  otherwise  expressly  provided. 

G.  S.  ch.  74,  §  4. 

Seo.  5454.  Summons. —  The  summons  shall  be  addressed  by  name  to  all 
the  owners  and  lien-holders  who  are  known,  and  generally  to  all  persons  un- 
known, having  or  claiming  an  interest  in  the  property. 

G.  S.  ch.  74,  §  2.    14  M.  18;  89  M.  92. 

Sec.  5455.  Complaint. —  The  interest  of  all  persons  in  the  property, 
whether  by  way  of  ownership  or  lien,  and  whether  such  persons  are  known  or 
unknown,  shall  be  set  forth  in  the  complaint  specifically  and  particularly,  as 
far  as  known  to  the  plaintiflf ;  and  if  any  one  or  more  of  the  parties,  or  the 
share  or  quantity  of  interest  of  any  of  the  parties,  is  unknown  to  the  plaintiff, 
or  uncertain  or  contingent,  or  the  ownership  of  the  inheritance  depends  upon 
executory  devise,  or  the  remainder  is  a  contingent  remainder,  so  that  such 
parties  cannot  be  named,  that  fact  shall  be  set  forth  in  the  complaint.     The 
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complaint  shall  also  contain  an  allegation  of  the  cash  value  of  the  property, 
and  shall  be  verified. 
O.  a  eh.  74,  §  a    14  M.  la. 

Ssa  5456.  Proof  of  title  and  right. —  Judgment  of  partition  shall  not 
be  rendered  in  any  case  until  the  title  to  the  property  and  the  rights  of  the 
fi^rties  are  established  by  evidence,  unless  upon  written  stipulation  of  the  par- 
ties to  be  afifected  thereby. 

Provided^  that  it  shall  be  no  defense  to  an  action  for  partition  in  which  the 
title  of  the  plaintifiF  or  plaintiffs  to  a  certain  undivided  share  or  shares  of  the 
property  is  proved  or  admitted;  that|there  is  a  dispute  or  litigation  undeter- 
mined between  some  of  the  defencJants  as  to  the  title  or  right  of  such  defend- 
ants, or  any  of  them,  in  or  to  any  undivided  share  or  shares  of  such  property 
claimed  by  them  or  any  of  them,  but  in  such  case  the  court  shall  proceed  to 
render  judgment  that  partition  be  made  or  to  order  a  sale  of  such  property  as 
in  other  cases,  and  shall  cause  the  portion  of  such  property  or  of  tiie  proceeds 
thereof  pertaining  to  the  undivided  share  or  shares  in  dispute  to  be  allotted 
to  the  defendants  claiming  such  undivided  share  or  shares  without  determin- 
ing their  respective  rights  thereto,  and  in  case  of  sale  of  said  property  may 
oi3er  the  proceeds  pertaining. to  the  undivided  share  or  shares  in  dispute  to 
be  paid  into  court  to  abide  the  result  of  any  existing  or  subsequent  litigation 
between  such  disputing  defendants  as  to  their  title  and  right  therein. 

O.  S.  ch.  74,  §  5,  as  amended  1887,  cb.  88.  Approved  February  26th.  Amendment  added 
the  proviso. 

Judgment  of  Pabtttion. 

Seo.  6457.  When  —  Referees  to  make  partition.—  The  title  and  rights 
of  the  parties,  respectively,  being  duly  proved  or  admitted,  the  court  shall 
render  judgment  that  partition  be  made  accordingly,  and  appoint  ttiree  dis- 
interested and  judicious  citizens  of  the  county,  referees,  to  make  partition  of 
the  estate,  and  set  oflf  each  share  of  the  several  persons  interested,  according 
to  their  respective  rights  as  determined  in  the  action.* 

Q.  S.  ch.  74,  §  6.  Partition  should  be  in  kind  whenever  possible.  1  Story,  Eq.  §§  654,  655 ; 
1  P.  Wnis.  447;  8  Ves.  145;  2  Danl.  Ch.  Pr.  1327 ;  44  M  627,  629. 

Sec.  5458.  Liens  —  How  charged. —  When  there  is  a  lien  on  an  undi- 
vided interest  or  estate  of  any  of  the  parties,  such  lien,  if  partition  is  made,  is 
thenceforth  a  charge  only  on  the  share  assigned  to  such  party;  but  such  share 
shall  be  first  charged  with  its  just  proportion  of  the  costs  of  the  partition,  in 
preference  to  such  lien. 

G.  8.  ch.  74,  §  10. 

Sbo.  5459.  Sale  when  property  incumbered.—  In  every  case,  proof 
shall  be  made  of  the  existence,  priority  and  amount  of  any  liens  on  the  prop- 
erty of  which  partition  is  sought,  in  such  manner,  and  upon  such  notice  to  those 
interested,  as  the  court  shall  direct;  and  if  said  liens  do  not  amount  to  the 
value  of  the  premises  as  admitted  or  proved,  a  sale  may  be  ordered,  by  ref- 
erees, under  the  direc^on  of  the  court. 

G.  a  ch.  74,  §  18. 

Sec.  5460.  Same  —  Not  to  delay  sale. —  The  proceedings  to  ascertain 
the  amount  of  incumbrances,  and  to  determine  their  priority,  as  above  pro- 
vided, or  those  herein  authorized  to  determine  the  rights  of  parties  to  funds 
paid  into  court,  shall  not  delay  the  sale,  nor  affect  any  other  party  whose 
rights  are  not  involved  in  such  proceedings. 

G.  a  ch.  74,  §  20. 

Swj.  5461.  Same  —  Application  of  proceeds.—  The  proceeds  of  the 
sale  of  the  incumbered  property  shall  be  applied,  under  the  direction  of  the 
coort^  as  follows: 

First.    To  pa}''  its  just  proportion  of  the  general  costs  of  the  action; 
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Second.     To  pay  the  costs  of  the  reference; 

Third.  To  satisfy  and  cancel  of  record  the  several  liens,  in  their  order  of 
priority,  by  payment  of  the  sums  due  and  to  become  due;  the  amount  remain- 
in^due  to  be  verified  by  atfidavit  at  the  time  of  payment; 

Fourth.  The  residue  among  the  owners  of  the  property  sold,  according  to 
their  respective  shares. 

G.  a  cU.  74,  §  1&. 

Sec.  5462.  Compensation  by  one  party  to  another.— When  it  ap- 
pears that  partition  cannot  be  made  equal  between  the  parties,  according  to 
their  respective  rights,  without  prejudice  to  the  rights  and  interest  of  some  of 
them,  the  court  may  adjudge  compensation  to  be  made  by  one  party  to  an- 
other for  equality  of  partition;  but  such  compensation  cannot  be  required  to 
be  made  to  others  by  owners  unknown,  nor  by  infants,  unless,  in  case  of  an  in- 
fant, it  appears  that  he  has  personal  property  sufficient  for  that  purpose,  and 
that  his  interest  will  be  promoted  thereby. 

•a  S.  ch.  74,  §  41. 

Sec.  5463.  Same  —  Where  tenement  cannot  be  divided.— When  the 
premises  consist  of  a  mill  or  other  tenement  which  cannot  be  divided  with- 
out damage  to  the  owners,  or  when  any  speoltied  part  of  the  estate  is  of 
greater  value  than  either  party's  share,  and  cannot  be  divided  without  dam- 
age to  the  owners,  the  whole  estate,  or  the  part  thereof  so  incapable  of  divis- 
ion, may  be  set  off  to  any  one  of  the  parties  who  will  accept  it,  he  paying  to 
any  one  or  more  of  the  others  such  sums  of  money  as  the  referees  award  to 
make  the  partition  just  and  equal;  or  the  referees  may  assign  the  exclusive 
occupancy  and  enjoyment  of  the  whole,  or  the  part,  to  each  of  the  parties 
alternately,  for  certain  specified  times,  in  proportion  to  their  respective  inter- 
ests. 

G.  S.  ch,  74,  g  14. 

Sec.  546tt.  Guardian  may  consent. —  The  general  guardian  of  an  in- 
fant, and  the  guardian  entitled  to  the  custody  and  management  of  the  estate 
of  an  insane  person,  or  other  person  adjudged  incapable  of  conducting  his 
own  atiairs,  who  is  entitled  to  real  estate  held  in  joint  tenancy,  or  in  com- 
mon, or  in  any  other  manner  to  authorize  his  being  made  party  to  an  action 
for  the  partition  thereof,  may  consent  to  a  partition  without  action,  and  agree 
upon  the  share  to  be  set  off  to  such  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behalf,  to  the  owners  of  the  shares,  of  the  parts  to 
which  the}'  may  be  respectively^  entitled,  upon  an  order  from  the  court. 

G.  S.  ch.  74.  §  44. 

Sec  54B5.  Right  of  dower. —  In  all  cases  of  sales  in  partition,  when  it 
appears  that  a  married  woman  has  an  inchoate  right  of  dower  in  any  of  the 
property  divided  or  sold,  or  that  any  person  has  a  vested  or  contingent  future 
right  or  estate  therein,  the  court  shall  ascerXain  and  settle  the  proportional 
value  of  such  inchoate,  contingent  or  vested  right  or  estate,  according  to  the 
principles  of  law  applicable  to  annuities  and  survivorships,  and  direct  such 
propoi'tion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or  paid  over,  in 
such  manner  as  to  protect  the  rights  and  interests  of  the  parties. 

G.  S.  ch.  74,  §  29.     38  N.  W.  767. 

Sec.  5^66.  Wife  may  release  dower. —  A  married  woman  may  release 
such  right,  interest^or  estate  to  her  husband,  and  acknowledge  the  same,  in  the 
manner  required  by  law  in  respect  to  the  acknowledgment  of  deeds  by  married 
women,  before  any  officer  authorized  to  take  acknowledgment  of  deeds,  or,  if 
executed  out  of  this  state,  before  any  oflBcer  residing  in  the  state,  territory, 
district  or  county  where  the  acknowledgment  is  made,  who  is  authorized  to 
take  the  acknowledgment  of  deeds,  to  be  recorded  in  this  state.  Upon  the 
release,   the  share  of  the  proceeds  of  the  sale  arising  from  her  contingent 
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interest  shall  be  paid  to  her  hasband;  and  the  release,  or  the  payment,  invest- 
ment, or  otherwise  securing  of  a  share  of  the  proceeds  of  -a  sale,  shall  be  a  bar 
against  such  right,  estate  or  claim. 
G.  a  ch.  74,  §  80. 

Sec.  5467.  Gross  sum  in  lieu. —  The  persons  entitled  to  such  estate  in 
dower,  tenancy  by  curtesy,  or  tenancy  for  life  or  years,  whose  estate  has  been 
sold,  are  entitled  "to  receive  such  sums  in  gross  as  may  be  deemed,  upon  prin- 
ciples of  law  applicable  to  annuities,  a  reasonable  satisfaction  for  such  estate, 
and  which  the  person  so  entitled  may  consent  to  accept  instead  thereof,  by  an 
instrument  under  seal,  duly  acknowledged  or  proved  in  the  same  manner  as 
deeds  for  the  purpose  of  record. 

G.  8.  ch.  74,  §  25. 

Sec.  6468.  Same  —  How  ascertained. —  If  such  consent  is  not  given  at 
or  before  the  report  of  sale,  the  court  shall  ascertain  and  determme  what  prp- 
portion  of  the  proceeds  of  the  sale,  deducting  expenses,  will  be  a  just  and  rea- 
sonable sum  to  be  invested  for  the  benefit  of  the  person  entitled  to  such  estate 
in  dower,  by  the  curtesy,  or  for  life,  and  order  the  same  to  be  deposited  in 
court  for  that  purpose. 

G.  &  ch.  74,  §  26. 

Sec.  5469.  Same  —  How  determined. —  The  proportions  of  the  proceeds 
of  the  sale  to  be  invested,  shall  be  ascertained  and  determined  in  the  several 
cases,  as  follows: 

First.  If  an  estate  in  dower  is  included  in  the  order  of  sale,  its  pro'portion 
shall  be  one-third  of  the  proceeds  of  the  sale  of  the  property,  or  of  the  sale  of 
the  individual  share  in  such  property,  upon  which  the  chiira  of  dower  existed; 

Second.  If  an  estate  by  the  curtesy,  or  other  estate  for  life  or  years,  is  in- 
cluded in  the  order  of  sale,  its  proportion- shall  be  the  whole  proceeds  of  the 
sale  of  the  property,  or  of  the  sale  of  the  individual  share  thereof  in  which 
such  estate  may  be.  And  in  all  cases  the  proportion  of  the  expenses  of  pro- 
ceedings shall  be  deducted  from  the  proceeds  of  the  sale. 

G.  S.  ch.  74,  g  27. 

Seo.  5470.  When  unknown. —  If  the  persons  entitled  to  such  estate  in 
dower,  by  the  curtesy,  or  for  life  or  years,  are  unknown,  the  court  shall  pro- 
vide for  the  protection  of  their  rights,  in  the  same  manner,  as  far  as  may  be, 
as  if  they  were  known  and  had  appeared. 

G.  S.  ch.  74,  §  28. 

Sec.  5471.  Life  estates  to  be  set  off.—  When  a  part  of  the  property  only 
is  ordered  to  be  sold,  if  there  is  an  estate  by  the  curtesy,  in  dower,  or  for  life 
or  years,  in  an  undivided  share  of  the  property,  the  whole  of  such  estate  may 
be  set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

G.  S.  ch.  74,  §  17. 

Sec.  5472.  Same  — When  to  be  sold —  When  the  estate  of  a  tenant  in 
dower,  or  by  the  curtesy,  or  for  life  or  years,  in  the  whole  or  any  part  of  the 
property  in  question,  has  been  admitted  by  the  parties,  or  ascertained  by  the 
court,  to  be  existing  at  the  time  of  the  order  for  sale,  and  the  person  entitled 
to  such  estate  has  been  made  a  party  to  the  action,  such  estate  may  be  first 
setoff  out  of  any  part  of  the  property,  and  a  sale  made  of  such  parcel,  sub- 
ject to  the  prior  unsold  estate  of  such  tenant  therein;  but  if,  in  the  judgment 
of  the  court,  a  due  regard  to  the  interest  of  all  the  parties  requires  that  such 
estate  be  also  sold,  the  sale  may  be  so  ordered. 

G.  a  ch.  74,  §  23. 

Sixj.  5473.  Same— Effect  of  such  sale.— If  a  sale  of  the  property,  includ- 
ing  sacb  estate,  is  ordered,  the  estate  and  interest  of  every  such  tenant  or  person 
passes  thereby ;  and  the  purchaser,  his  heirs  and  assigns^shall  hold  the  property 
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discharged  from  all  claims  by  virtue  of  such  estate  or  interest,  whether  the  same 
relate  to  the  individual  share  of  a  joint  tenant,  or  tenant  in  common,  op  to  the 
whole  or  any  part  of  the  property  sold, 
G.  S.  ch.  74,  §  24. 

Allotment  in  Kind. 

Sec.  5474.    By  referees  —  Report.—  When  partition  is  made,  the  referees 

snail  divide  the  property,  and  allot  the  several  portions  thereof  to  the  respect- 
ive parties,  quality  and  quantity  relatively  considered,  according  to  the  re- 
spective rights  of  the  parties,  as  determined  by  the  court,  designating  the 
several  portions  by  proper  landmarks,  and  may  employ  a  surveyor,  with  the 
necessary  assistants,  to  aid  them  therein.  They  shall  make  report  of  their 
proceedmgs.  specifying  the  manner  of  executing  their  trust,  describing  the 
property  divided  and  the  shares  alloted  to  each  party,  with  a  particular  descrip- 
tion of  each  share. 
G.  a  ch.  74.  §  7. 

Seo.  5475.  Confirmation  of  report. —  The  court  may  confirm  or  set 
aside  the  report, and,  if  necessar3%  appoint  new  referees;  upon  the  report  being 
confirmed,  judgment  shall  be  rendered  that  such  partition  be  effectual  forever, 
which  judgment  is  binding  and  conclusive: 

First.  Un  all  the  parties  named  therein,  and  their  legal  representatives, 
who  have  at  the  time  any  interest  in  the  property  divided,  as  owners  in  fee, 
or  as  tenants  for  years,  or  as  entitled  to  the  reversion,  remainder  or  inheritance 
of  such  propert}',  after  the  determination  of  a  particular  estate  therein,  or  who, 
by  any  contingency,  may  be  entitled  to  a  beneficial  interest  in  the  property, 
or  who  liave  an  interest  in  an  individual  share  thereof,  as  tenants  for  years, 
for  life,  by  the  curtesy,  or  in  dower. 

Second.  On  all  persons  interested  in  the  property  who  may  be  known,  to 
wtiom  notice  has  been  given  of  the  application  for  partition,  by  publication; 
and, 

i  bird.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either 
of  them. 

a  S.  ch.  74,  g  8,     19  M.  1B7;  44  M.  536;  40  M.  451. 

Seo.  5476.  Same  —  Who  not  affected. —  But  such  judgment  and  parti- 
tion cannot  affect  tenants,  or  persons  havmg  claims  as  tenants,  in  dower,  by 
the  curtesy,  or  tor  life,  to  the  whole  of  the  property  which  is  the  subject  of 
the  partition;  nor  can  such  judgment  and  partition  [)reclude  any  person,  ex- 
cept such  as  are  specilied  in  tlie  last  section,  Irom  claiming  title  to  the  prop- 
erty in  question,  or  from  controverting  the  title  of  the  parties  between  whom 
the  partition  is  made. 

G.  S.  cii.  74,  §  9.     19  M.  167 :  40  M.  451. 

Sec.  5477.  Rights  after  assignment.— While  an  estate  is  in  the  exclu- 
sive occupancy  of  a  cotenant  under  such  an  assignment,  he  shall  be  entitled 
to  the  same  renied}'  against  whoever  trespasses  upon,  or  otherwise  injures  the 
premises,  as  if  he  held  the  same  under  a  lease  for  the  term  for  which  they 
were  so  assigned  to  him;  and  he  and  all  the  other  tenants  in  common  shall  be 
entitled  to  recover  such  other  and  further  damages  as  they  have  sustained  by 
the  same  trespass  or  injury,  in  like  manner  as  if  the  premises  had  been  leased 
by  them.  Joint  damages  recovered  by  such  tenants  in  common,  by  force  of 
this  or  the  preceding  section,  shall  be  apportioned  and  divided  among  them, 
according  to  their  respective  rights,  by  the  court  in  which  the  judgment  is 
recovered. 

G.  ^.  ch.  74,  §  16. 

Sec.  5478.  Liability  after  assignment.—  When  the  whole  or  any  specific 
part  of  the  premises  is  thus  assigned,  the  person  entitled  for  the  tune  being 
to  the  exclusive  occupancy  shall  be  liable  to  his  cotenantsforany  injury  to  the 
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premises  occasioned  by  his  misconduct,  as  a  tenant  for  years,  under  a  common 
lease  without  express  covenants,  would  be  liable  to  his  landlord ;  and  the  other 
tenants  in  common  may  have  their  remedy  therefor  against  him  by  action, 
jointly  or  severally  at  their  election. 
G.  S.  eh.  74,  §  15. 

Sale. 

Sec.  5479.  When  sale  to  be  made.—  If  it  is  alleged  in  the  complaint,  and 
established  by  evidence,  that  the  property,  or  any  part  of  it,  is  so  situated 
that  partition  cannot  be  made  without  great  prejudice  to  the  owners,  the  court, 
except  as  provided  in  the  next  section,  may  order  a  sale  thereof,  and  for  that 
purpose  may  appoint  one  or  more  referees;  or  when,  without  such  allegation 
and  proof,  referees  are  appointed  to  make  partition,  who  report  that  the  prop- 
erty, or  any  distinct  portion  thereof,  is  so  situated  that  a  partition  thereon 
cannot  be  made  without  great  prejudice  to  the  owners,  and  the  court  is  satis- 
fied that  such  report  is  correct,  it  may  thereupon,  by  an  order,  direct  the 
referees  to  sell  the  property  or  portions  so  situated. 

O.  a  ch.  74,  §  12. 

Sec.  5480.  When  no  sale. —  When  there  are  liens  on  the  property  amount- 
ing to  more  than  the  value  thereof  as  stated  in  the  complaint,  or  when,  after 
due  examination,  it  appears  probable  that  the  property  will  not  sell  for  a  sum 
in  cash  equal  to  the  amount  of  the  liens  thereon  existing,  with  costs  and  ex- 
penses of  sale,  no  sale  shall  be  made. 

G.  S.  ch.  74,  §  13. 

Seo.  5481.  Notice  of  sale. —  All  sales  of  real  property  made  by  referees, 
under  this  chapter,  shall  be  made  by  public  auction,  to  the  highest  bidder  for 
cash,  upon  notice  published  in  the  manner  required  for  the  sale  of  real  prop- 
erty on  execution;  the  notice  shall  state  the  terms  of  the  sale,  and,  if  the 
property,  or  any  part  of  it,  is  to  be  sold  subject  to  a  prior  estate,  charge,  or 
specitic'lien,  that  shall  be  stated  in  the  notice. 

G.  S.  ch.  74,  g  22. 

Sec  5482.  Terms  of  sale. —  The  terms  of  the  sale  shall  be  made  known  at 
the  time;  and  if  the  premises  consist  of  distinct  farms  or  lots,  they  shall  be 
sold  separately. 

O.  a  ch.  74,  §  81. 

Sec.  5483.  Who  may  purchase.—  When  a  party  entitled  to  a  share  of 
the  property,  or  an  incumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale, 
becomes  a  purchaser,  the  referees  may  take  his  receipt  for  so  much  of  the  pro- 
ceeds of  the  sale  as  belongs  to  him,  and  shall  also  pay  over  to  the  plaintiff  or 
his  attorney,  and  take  his  receipt  for,  the  costs  and  charges  of  the  action. 

O.  a  ch.  74,  §  35. 

Sec.  5484.  Who  may  not  purchase. —  Neither  of  the  referees,  nor  any 
person  for  the  benefit  of  either  of  them,  can  be  interested  in  the  purchase,  nor 
can  a  guardian  of  an  infant  party  be  interested  in  the  purchase  of  any  real 
property,  being  the  subject  of  the  action,  except  for  the  benefit  of  the  infant. 
All  sales  contrary  to  the  provisions  of  this  section  are  void. 

G.  a  ch.  74,  §  82. 

Sxa  5485.  Report  of  sale. —  After  completing  the  sale,  the  referees  shall 
report  the  same  to  the  court,  with  a  description  of  the  different  parcels  of 
land  sold  to  each  purchaser,  the  name  of  the  purchaser,  the  price  paid  or 
fecored,  the  terms  and  conditions  of  the  sale;  the  report  shall  be  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  where  the  property  is 
tttoated. 

a  a  eh.  74,  §  88. 
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Sec.  5486.  Confirmation  of  sale. —  If  the  sale  is  confirmed  by  the  court 
an  order  shall  be  entered,  directing  the  referees  to  execute  convej^ances,  which 
they  are  authorized  to  do;  such  order  may  also  give  directions  to  them  re- 
spectin^'  the  disposition  of  the  proceeds  of  the  sale. 

G.  S.  ch.  74,  §  34. 

Seo.  5487.    Record  and  effect  of  conveyance The  conveyance  shall 

be  recorded  in  the  county  where  tiie  premises  are  situated,  and  shall  be  a  bar 
against  all  persons  interested  in  the  property  in  any  way,  who  have  been 
named  as  parties  in  the  action," and  against  all  such  parties  and  persons  as 
were  unknown,  if  the  summons  has  been  properl}^  served,  and  against  all  per- 
sons claiming  from  them  or  either  of  them. 

O.  S.  ch.  74,  g  36. 

Sec.  5488.  Bar  liens,  when. — The  conveyances  shall  also  be  a  bar  against 
all  persons  having  specific  or  general  liens  or  incumbrances,  by  judgment,  on 
any  undivided  share  or  interest  in  the  premises  sold,  or  who  have  been  served 
with  notice,  as  prescribed  by  section  ^eighteen;  and  also  against  all  persons 
having  specific  liens  of  any  undivided  share  or  interest  therein,  who  have  been 
made  parties  to  the  action;  but  no  creditor  having  such  specific  lien  can  be 
affected  by  the  sale  or  conveyance,  unless  he  has  been  made  a  part3\ 

G.  8.  ch.  74,  §  37.     i  §  5459, 

Disposition  of  Pkoceeds  of  Sale. 

Sec.  5489.  Claims  of  parties  known.— When  the  proceeds  of  sales  of 
any  shares  or  parcels,  belonging  to  persons  who  have  become  parties  to  the 
action,  and  who  are  known,  are  paid  into  court,  the  action  may  be  continued 
as  between  such  parties,  for  the  determination  of  their  respective  claims 
thereto,  which  shall  be  ascertained  and  adjudged  by  the  court;  further  testi- 
mony may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of  the  court; 
and  the  court  ma\%  if  necessary,  require  such  parties  to  present  the  facts  or 
law  in  controversy,  by  pleadings,  as  m  an  original  action. 

G.  S.  ch.  74,  §  21. 

Sec.  5490.  Of  unknown  parties,—  When  there  are  proceeds  of  sale  be- 
lon<;ing  to  an  unknown  owner,  or  to  a  person  without  the  state  who  has  no 
legal  representative  within  it,  or  when  there  are  proceeds  arising  from  th6 
sale  of  an  estate  subject  to  the  prior  estate  of  a  tenant  in  dower,  or  by  the 
curtesy,  or  tenant  for  life  or  years,  which  are  paid  into  court  or  deposited  with 
an  olhcer,  by  order  of  the  court,  the  same  shall  be  invested  in  securities,  on  in- 
terest, for  the  benetit  of  the  persons  entitled  thereto. 

G,  S.  ch.  74,  g  38. 

Seo.  5491.  Same  —  Investment  ot.— When  an  investment  of  any  such 
proceeds  is  made  it  shall  be  done,  except  as  herein  otherwise  provided,  m  the 
.  name  of  the  clerk  of  the  district  court  of  the  county  where  the  papers  are 
filed,  and  his  successors  in  office,  who  shall  hold  the  same  for  the  use  and  ben- 
etit of  the  parties  mterested,  subject  to  the  order  of  the  court. 

G.  S.  ch.  74,  §  39. 

Sec.  5492.  Same  —  Interest  and  securities.— The  clerk  by  whom  an 
investment  is  made,  and  his  successors  in  office,  shall  receive  the  interest  and 
principal  as  it  becomes  due,  and  apply  and  invest  the  same  as  the  court  may 
direct;  and  shall  tile,  in  his  office,  all  securities  taken,  and  keep  an  account- 
book,  provided  and  kept  for  that  purpose  in  the  clerk's  office,  free  for  inspec- 
tion by  all  persons,  of  investments  and  moneys  received  by  him  thereon,  and 
the  disposition  thereof. 

G.  S.  ch.  74,  §  40. 

Sec  5493.  Share  of  infant. —  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid,  by  the  referees  making  the  sale,  to  his  gen- 
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eral  guardian,  or  to  the  special  guardian  appointed  for  him  in  the  action,  if 
such  general  or  special  guardian,  before  the  payment  of  such  share  into  court, 
has  given  the  security  required  by  statute. 
G.  S.  ch.  74,  ^  42. 

Sec.  5494.  Share  of  insane  person.— The  guardian  who  is  entitled  to 
the  custody  and  management  of  the  estate  of  an  insane  person,  or  other  per- 
son adjudged  incapable  of  conducting  his  own  affairs,  whose  interest  in  real 
property  has  been  sold,  maV  receive,  in  behalf  of  such  person,  his  share  in  the 
proceeds  of  such  real  property,  from  the  referees,  if  the  guardian,  before  the 
money  is  paid  into  court,  has  executed,  with  sufficient  sureties,  an  undertaking 
approved  by  the  judge  of  the  district  court,  that  he  will  faithfully  discharge 
the  trust  reposed  in  him,  and  will  render  a  true  and  just  account  to  the  person 
entitled,  or  to  his  legal  representative. 

G.  a  ch.  74,  §  43. 

Fees  and  Costs. 

Seo.  5495.  Fees  and  expenses  of  referees.— The  expenses  of  the  ref- 
erees, including  those  of  a  surveyor  and  his  assistants,  when  employed,  shall 
be  ascertained  and  allowed  by  the  court,  and  the  amount  thereof,  together 
with  the  fees  allowed  by  law  to  the  referees,  shall  be  paid  by  the  plaintiff, 
and  may  be  allowed  ^s  part  of  the  charges. 

G.  S.  ch.  74,  §11. 

Sec.  5496.  Costs. —  The  costs,  charges  and  disbursements  of  partition  shall 
be  paid  by  the  parties  respectively  entitled  to  share  in  the  land.  The  amounts 
to  be  paid  by  each  party  shall  be  determined  by  the  court,  and  be  specilied  ia 
the  judgment.  Such  amounts  may  be  docketed  in  like  manner  as  judgments 
requiring  the  payment  of  money  are  docketed,  and  payment  thereof  may  be 
enforced  by  executions  against  the  property  of  the  respective  judgment  debt- 
ors, as  provided  by  sectiou^two  hundred  and  sixty-four  of  chapter  sixty-six  of 
the  general  statutes. 

G.  S,  ch.  74,  §  40,  as  amended  1874,  ch.  63.     Approved  March  9th.       i  §  4918. 
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CHAPTER  79  (G.  S.  ch.  84). 
FORCIBLE  ENTRIES  AND  UNLAWFUL  DETAINERS. 

The  object  of  this  writ,  and  the  yarious  statutes  in  Eoji^land  on  the  same  sabject  from  which 
the  writ  was  originally  taken,  is  to  prevent  individuals  *'from  doing  themselves  right  by 
force  "  and  to  protect  persons  in  peaceable  occupation.  Hawk.  274 ;  9  Wend.  50 ;  4  S.  &  R. 
207.  The  remedy  is  to  protect  the  actual  possession,  whether  rightful  or  wrongful,  against 
unlawful  invasion,  the  entry  of  the  owner  being  unlawful,  if  forcible,  and  that  of  any  other 
person  is  unlawful  whether  forcible  or  not.  Hence,  the  only  question  involved  is  the  right  to 
the  possession,  not  the  title.  2  Car.  &  Payne,  17;  8  Ad.  &  Ellis,  817;  3  C.  L.  R.  229;  11  Johns. 
604;  4  Johns.  160;  11  Wend.  167. 

Sections. 

5497-5499.     Jurisdiction. 


5500-r)o03.    Complaint  and  sommona. 
5503-5506.     Trial. 

5507.     Judgment. 


Sections, 

5508.    Restitution. 


5509-5515.    Appeals. 
5516.    Forms. 


JUKISDICTION. 


Sec.  5497.  Forcible  entry  forbidden.— No  person  shall  hereafter  make 
an  entry  into  lands  or  tenements,  except  in  cases  where  an  entry  is  oriven  by 
law  ;  and  in  such  cases,  not  with  strong  hands,  nor  with  a  multitude  of  people, 
but  only  in  a  peaceable  manner;  if  any  person  from  henceforth  does  to  the 
contrary,  he  shall  be  punished  by  fine. 

G.  S.  ch.  84.  §  1.  83  M.  291;  28  M.  272,  888;  26  M.  168;  87  M.  77;  40  N.  W.  362.  This  is  the 
common  law.  4  Bl.  Com.  148;  1  Russ.  on  Cr.  283;  1  Serg.  &  R.  124;  8  Gowen,  226.  See 
g§  540S,  5409,  ante.     47  M.  269;  89  M.  886;  40  M.  211. 

Sec.  5498.  Jurisdiction  of  justice. —  Any  justice  of  the  peace  has  au- 
thority to  inquire,  as  hereinafter  directed,  as  well  against  those  who  may  make 
unlawful  or  forcible  entry  into  lands  or  tenements,  and  detain  the  same,  as 
against  those  who,  having  lawful  or  peaceful  entry  into  lands  or^neraentSy 
unlawfully  and  forcibl}'  detain  the  same;  and  if  it  is  found,  upon  such  inquiry, 
that  an  unlawful  or  forcible  entry  has  been  made,  and  that  said  lands  or  tene- 
ments are  unlawfully  detained  by  force  and  strong  hand,  or  that  the  same, 
after  a  lawful  entry,  are  so  held  or  detained  unlawfully,  such  justice  shall 
cause  the  party  complaining  to  have  restitution  thereof. 

G.  S.  ch.  84,  §  2.     19  M.  134;  28  M.  461;  27  M.  288;  87  M.  77. 

Sko.  5499.  Same  —  Tenant  holding  over —  When  any  person  holds 
over  any  lands  or  tenements,  after  a  sale  thereof  on  an  execution,  judgment, 
or  on  foreclosure  of  a  mortgage  by  advertisement,  and  expiration  of  the  time 
for  redemption,  or  after  the  termination  of  the  time  for  which  they  are  de- 
mised or  let  to  him,  or  to  the  person  under  whom  he  holds  possession,  or  con- 
trary to  the  conditions  or  covenants  of  the  lease  or  agreement  under  which  he 
holds,  or  after  any  rent  becomes  due,  according  to  the  terms  of  such  lease  op 
agreement,  or  when  any  tenant  at  will  holds  over  after  the  determination  of 
any  such  estate  by  notice  to  quit,  in  all  such  cases  the  party  entitled  to  pos- 
session may  make  complaint  thereof  to  any  justice  of  the  peace  of  the  county, 
and  the  justice  shall  proceed  to  hear,  try  and  determine  the  same,  in  the  same 
manner  as  in  other  cases  hereinbefore  provided  for;  but  he  shall  impose  no 
fine  upon  such  tenants,  or  persons  holding  over. 

Cr.  a  ch,  84.  §  11.  4  M.  29a  488;  8  M.  686;  14  M.  469;  21  M.  898;  22  M.  87;  35  M.  868;  25 
M.  185;  26  M,  99,  292;  28  M.  461;  80  M.  28,  12a  898;  81  M.  89a  481;  84 M.  471;  86  M.  82;  86  M. 
102;  86  M.  173;  87  M.  77;  45  M.  27;  47  M.  3;  41  M.  542;  42  M.  85. 
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Complaint  and  Summons. 

Sec.  5500.  Upon  'complaint  suitimons  issue.— When  any  complaint 
is  made  in  writing,  to  any  justice  of  the  peace,  of  any  such  unlawful  or  forci- 
ble entry,  or  unlawful  detainer,  said  justice  shall  issue  a  summons,  directed  to 
the  sheriff  or  any  constable  of  the  county,  commanding  him  to  summon  the 
person  against  whom  such  complaint  is  made,  to  appear  before  the  said  jus- 
tice, on  a  day  in  such  summons  named,  which  shall  not  be  less  than  si^  nor 
more  than  ten  days  from  the  day  of  issuing  such  summons. 

G.  S.  eh.  84,  §  3.     1  M.  88,  179 ;  19  M:  174 ;  28  M.  452. 

Seo.  5501.  Service  of  summons. —  Such  summons  shall  be  served  upon 
the  person  against  whom  the  same  is  issued,  by  delivering  a  certified  copy 
thereof  to  him,  at  least  three  days  before  the  return-day  thereof;  and  theot- 
ficer  serving  the  same  shall  make  a  special  return  of  the  time  and  manner  of 
serving  said  summons. 

G.  a  ch.  84,  §  4,     1  M.  179. 

Seo.  6602.  Same —Absent  defendant —  If,  at  the  time  6f  making  said 
complaint,  it  appears  that  the  person  against  whom  said  complaint  is  made  is 
absent  from  the  county,  the  justice  before  whom  the  same  is  made  shall  issue 
bis  summons  as  hereinbefore  provided,  and  make  the  same  retqrnable  not  less 
than  six,  nor  more  than  ten  days  from  the  time  of  issuing  the  same;  and  such 
summons  may  be  served  by  leaving  a  true  and  attested  copy  thereof  at  the 
last  and  usual  place  of  such  person's  abode,  not  less  than  six  days  before  the 
return-day  thereof;  such  copy  shall  be  left  with  some  member  of  the  family, 
or  some  person  residing  at  such  place,  of  suitable  age  and  discretion,  to  whom 
the  contents  thereof  shall  be  explained  by  the  oiScer;  and  the  said  officer 
shall  make  a  special  return  of  the  time  and  manner  of  serving  said  summons; 
and  the  action  shall  thereafter  proceed  as  though  a  personal  service  were  made 
of  such  summons.  *  And  if  the  officer  cannot  find  in  his  county  said  person 
against  whom  such  complaint  is  made  and  said  person  has  no  last  and  usual 
place  of  abode  therein,  then  such  summons  may  be  served  by  leaving  a  true 
and  certified  copy  thereof  upon  the  premises  described  in  such  complaint  not 
less  than  six  days  before  the  return-day  thereof;  such  copy  may  be  left  with 
any  person  using,  occupying  or  in  charge  of  said  premises  or  any  part  thereof, 
and  such  action  shall  thereupon  proceed  as  though  a  personal  service  were 
made  of  said  summons. 

G.  S.  cb.  84,  §  6,  as  amended  1881,  ch.  50,  approved  February  19th,  by  adding  matter 
below  ♦. 

Trial. 

Seo.  5503.  Upon  return  of  summons.— After  the  return  of  said  sum- 
mons, and  at  the  time  and  place  appointed  therein,  the  said  justice  shall  pro- 
ceed to  hear  and  determine  said  complaint:  provided ^thnt  if  either  party  calls 
for  a  trial  by  jury,  the  said  justice  shall  issue  a  venire,  in  the  same  manner, 
and  upon  the  same  terms,  as  in  other  cases  in  justices'  courts;  and  such  jury 
shall  be  sworn  as  in  other  cases. 

G.  ach.  84,  §5.    21M,398;  33M.  87;  28M.  461. 

Sec.  5504.  Adjournment  of  trial.—  The  justice  of  the  peace  may  at  his 
discretion  adjourn  any  trial  under  this  chapter  not  exceeding  six  days;  but  in 
all  cases  mentioned  in  section^  eleven  of  this  chapter,  *  except  a  case  brought 
upon  a  written  lease,  signed  and  acknowledged  by  both  parties  thereto,*  when 
the  defendant,  his  agent  or  attorney,  makes  oath  that  ho  cannot  safely  proceed 
to  trial,  for  the  want  of  some  material  witness,  naming  him,  that  he  has  made 
due  exertion  to  obtain  said  witness,  and  believes  if  such  an  adjournment  is 
allowed  he  will  be  able  to  procure  the  attendance  of  said  witness,  or  his  dep- 
osition, in  season  to  produce  the  same  upon  such  trial;  and  if  such  person 
will  give  bond,  with  one  or  more  sufficient  sureties,  conditioned  to  pay  the  said 
complainant  for  all  rent  which  may  accrue  during  the  pendency  of  such  ac- 
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tion,  and  all  costs  and  damages  consequent  upon  such  adjournment,  the  justice 
shall  adjourn  said  cause  for  such  reasonable  time  as  appears  necessary,  not 
exceeding  three  months ;t  but  no  such  adjournment  shall  be  allowed  where 
the  action  is  brought  upon  a  written  lease  executed  as  aforesaid. 

G.  S.  ch.  84,  fc^  7,  as  amended  1881.  Ex.  S.  ch.  9,  Approved  November  21st.  Amendment  be- 
tween *  *  and  below  f.       41  M.  ri47.    1  §  5499. 

Sec.  5505.  Depositions. —  The  deposition  of  any  witness  whose  testimony 
is  considered  necessary  by  eit'her  party  may  be  taken,  for  the  same  reason,  in 
the  same  manner,  and  with  tlie  same  effect,  as  is  provided  by  law  for  taking 
of  depositions  to  be  used  in  justices'  courts. 

G.  S.  ch.  84,  §  8. 

Skc.  55C)G.  When  jury  cannot  agree.—  If  the  jury  cannot  agree  upon  a 
verdict,  the  justice  may  discliarge  them,  and  issue  a  venire,  returnable  torth- 
vvith,  or  at  some  other  time  agreed  upon  by  the  parties,  or  fixed  by  the  jus- 
tice, for  the  purpose  of  impannelling  a  new  jury. 

G.  S.  ch.  84,  §  10. 

Judgment. 

Sec.  6507.  When  defendant  is  found  guilty.—  If,  upon  the  trial  of 
any  complaint  under  this  chapter,  the  justice  or  jury  shall  tind  that  the  de- 
fendant or  defendants,  or  either  of  them,  are  guilty  of  tlie  allegations  in  the 
complaint,  the  said  justice  shall  thereupon  enter  judgment  for  the  comphiinant 
to  have  restitution  of  the  pt^emises,  and  shall  im[)ose  such  fine,  not  exceeding 
one  hundred  dolhirs,  as  he  may  deem  just,and  shall  tax  the  costs  for  the  cum- 
l>lainant,  and  may  issue  execution  in  favor  of  said  complainant,  for  such  costs, 
and  shall  also  award  and  issue  a  writ  of  restitution;  but  if  the  said  justice  or 
the  jury  find  that  the  person  complained  of  is  not  guilty,  the  justice  shall  tax 
the  costs  against  the  complainant,  and  issue  execution  therefor. 

G.  S.  ch.  84.  g  9.     21  M.  393  ;  40  M.  211 ;  28  M.  62. 

RESTrroTiuN. 

Sec.  550S.  When  to  issue. —  No  restitution  shall  be  made  under  the  pro- 
visions of  this  chapter  of  any  lands  or  tenements  of  which  the  party  com- 
plained of  or  his  ancestors,  or  those  under  whom  he  holds  the  premises,  have 
been  in  the  quiet  possession  for  three  years  next  before  the  entering  of  the 
complaint,  *after  the  determination  of  the  leasehold  estate  that  he  may  have 
had  therein,'^'  nor  shall  a  writ  of  restitution  issue  in  any  case  for  twenty -four 
hours  after  judgment,  if  the  party  against  whom  judgment  is  rendered,  or  his 
attorney,  states  to  the  justice  that  he  m tends  to  take  an  appeal.  Provided. 
that  if  said  action  is  brought  upon  a  written  lease,  executed  by  both  parties 
thereto,  against  a  tenant  holding  over,  after  the  expiration  of  said  lease,  resti- 
tution of  said  premises  shall  be  made  forthwith, and  if  the  party  against  whom 
judgment  is  rendered,  in  such  case,  gives  notice  to  the  justice  that  he  intends 
to  take  an  appeal,  the  justice  shall  thereupon,  as  a  condition  to  the  issuance  of 
the  writ  of  restitution,  require  of  the  complainant  a  bond,  with  two  sufficient 
sureties,  conditioned  that  the  complainant  will  pay  all  costs  and  damages,  if 
on  said  appeal  said  judgment  of  restitution  shall  be  reversed  or  a  new  trial 
ordered;  and  upon  the  tiling  of  such  bond  the  writ  of  restitution  shall  issue  in 
the  same  manner  as  if  no  notice  of  appeal  had  been  given. 

G.  S.  ch.  84,  S  12,  as  amended  1881,  Ex.  S,  ch.  9,  g  2.  Amentlment  struck  out  at  *  "  unless  his 
estate  therein  is  ended,"  and  inserted  matter  between  *  *.  and  added  the  proviso.  29  M.  43:si ;  47 
N.  W.  397 ;  45  IVL  27 ;  26  M.  292. 

Appkal. 

Sec  5509.  When  and  how. —  If  either  party  feels  ao-ffrieved  at  the  ver- 
dict of  the  jury,  or  decision  of  the  justice,  he  may  appeal  within  ten  days, 
as  in  other  cases  tried  before  justices  of  the  peace,  exce])t  that  *'  in  all  cases 
where  the  party  appealing  remains  in  possession  of  the  property,  *  his  bond 
shall  be,  with  two  or  more  sufficient  sureties,  to  be  approved  by  said  justice, 
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conditioned  to  pay  all  costs  of  such  a{)peal,  and  abide  the  order  the  court  may 
make  therein,  and  pay  all  rent  and  other  damages  justly  accruint^  to  the  party 
who  is  excluded  from  possession  of  the  property  during  the  pendency  of  such 
appeal. 

G.  a  ch.  84,  S  13,  as  amended  1881,  Ex.  S.  ch.  9,  §  3.  Amendment  between  *  *.  Acts  1874, 
ch.  87,  provided  for  appeals  in  Ramsey  county.     14  M.  469 ;  36  M.  292. 

Sec.  5510.  Effect  of. —  Upon  the  taking  of  such  appeal,  all  further  pro- 
ceedings in  the  case  sha^l  be  stayed,*  except  in  case  of  aciioas  brought  upon 
a  written  lease,  for  the  recovery  of  possession  of  property,  after  the  expira- 
tion of  the  term  thereof,  in  which  case  the  writ  of  restitution  shall  issue  the 
same  as  if  no  appeal  had  been  taken,  upon  the  execution  and  filing  of  a  bond 
by  the  complainant  as  hereinbefore  provided,*  and  the  appellate  court  shall 
thereafter  issue  all  needful  writs  and  processes  to  carry  out  the  provisions  of 
this  chapter,  according  to  the  true  intent  and  meaning  thereof. 

G.  &  ch.  84,  g  14,  as  amended  1^81,  Ex.  a  cb.  9,  §  4.    Amendment  between  *  *    29  M.  432. 

Seo.  551 1.  Sam3  —  Betum  of  restitution.—  If  a  writ  of  restitution  has 
been  issued  previous  to  the  taking  of  an  appeal,  as  provided  in  this  chapter, 
the  justice  shall  forthwith  give  the  appellant  a  certificate  of  the  allowance  of 
such  appeal,*  except  in  case  where  judgment  has  been  entered  in  an  action 
brought  upon  a  written  lease  to  recover  possession  of  the  property  therein  de- 
scribed, after  the  expiration  of  such  lease.*  Upon  the  service  of  such  certifi- 
cate upon  the  officer  having  such  writ  of  restitution  the  said  officer  shall 
forthwith  cease  all  further  proceedings  by  virtue  of  such  writ,  except  in  the 
cases  as  hereinbefore  provided;  and,  if  such  writ  has  not  been  completely  ex- 
ecuted the  defendant  shall  remain  in  the  possession  of  the  premises  until  the 
appeal  isdetermined,f  except  in  case  where  the  action. is  brought  upon  a  writ- 
ten lease  to  recover  possession  after  the  expiration  of  the  term  in  said  lease 


6.  S.  ch.  84,  §  15,  as  amended  1881,  Ex.  S.  ch.  15.  Amendment  between  *  *  and  below  f, 
29  M.  432. 

Sec  5512.  Want  of  form  disregarded.—  In  all  cases  of  appeal  under 
the  provisions  of  this  chapter,  the  appellate  court  shall  not  dismiss  or  quash 
the  proceedings  for  want  of  form  only,  provided  they  have  been  conducted 
substantially  according  to  the  provisions  of  this  chapter. 

G.S.  ch.84,§16. 

Ssa  5513.  Amendments. —  Amendments  maj^be  allowed  by  the  court, 
at  any  time  before  final  judgment,  upon  such  terms  as  to  the  court  appear 
just,  in  the  same  cases  and  manner,  and  to  the  same  extent,  as  in  civil  actions. 

G.  S.  ch.  84,  §  17. 

Sec.  5514.  Answer. —  All  matters  in  excuse,  justification  or  avoidance  of 
the  allegations  in  the  complaint,  shall  be  set  up  in  the  answer. 

G.  S.  ch.  84.  §  18.    28  M.  272. 

S£c.  5515.  Compelling  return  from  justice.—  The  appellate  court  has 
power  to  compel  the  justice,  by  attachment,  to  make  or  amend  any  return 
which  is  withheld,  or  insufficiently  or  improperly  made. 

Q.  a  ch.  84,  §  19. 

Forms. 

Sbc.  5516.  Schedule  of. —  The  following  or  equivalent  forms  shall  be  used 
in  itfoceedings  under  this  chapter,  to  wit: 

form  of  summons. 
State  of  Minnesota,  ) 

County  of .      f  **' 

The  State  of  Minnesota,  To  the  Sheriff  or  any  Constable  of  the  County  afore- 
said: 
Whereas, ,  of ,  hath  exhibited  unto  a  justice  of  the  peace,  in 
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and  for  said  county  aforesaid,  a  complaint  against of ^  for  that 

the  said ,  on  the day  of ,  at (here  insert  the  substance 

of  the  complaint  with  legal  certainty);  therefore  you  are  hereby  commanded 

to  summon  the  said ^  if  to  be  found  in  the  said  county,  to  appear 

before  me  at ,  on day  of ,  at of  the  clock  in  the noon, 

then  and  there  to  make  answer  to,  and  defend  against  the  complaint  afore- 
said, and  further  to  be  dealt  with  according  to  law;  and  make  due  return  to 
me  of  this  summons,  with  your  doings  thereon. 

Dated  at ,  this ^^day  of ,  in  the  year  one  thousand,  ei^ht  hun- 
dred and .  J.  P.,  Justice  of  the  reace. 


State  of  Minnesota,  ) 

r 


FORM   OF  WRIT  OF  RESTITUTION. 


County  of 
The  State  of  Minnesota,  To  the  Sheriff^  or  any  ConstdhU  of  the  County  afore- 
said: 

Whereas, ,  of ,  at  the  court  of  inquiry  of  an  unlawful  or  forci- 
ble entry  and  unlawful  detainer,  held  at in  the  county  aforesaid,  on  the 

day  of ,  one  thousand  eight  hundred  and ,  before ,  a 

justice  of  the  peace  in  and  for  the  county  aforesaid,  by  the  consideration  of 

the  court,  recovered  judgment  against ,  of  — — ,  to  have  restitution 

of, (here  describe  the  premises  as  in  the  complaint);  therefore  you  are 

hereby  commanded,  that,  taking  with  you  the  force  of  the  county,  if  neces- 
sary, 3'^ou  cause  the  said to  be  immediately  removed  from  the  afore- 
said premises,  and  the  said to  have  peaceable  restitution  of  the 

same;  you  are  also  hereby  commanded,  that  of  the  goods  and  chattels  of  the 

said  — ^- ,  within  said  county,  you  cause  to  be  levied,  and,  the  same  being 

disposed  of  according  to  law,  to  be  paid  to  the  said ,  the  sum  of 

,  being  the  cost  taxed  against  said ,  for  the  said ,  at  the  court 

aforesaid,  together  with  twenty-Uve  cents  for  this  writ;  and  thereof,  together 
with  tliis  writ,  make  due  return,  within  thirty  days  from  the  date  hereof,  ac- 
cording to  law. 

Dated  at ,  the day  of ,  one  thousand  eight  hundred  and . 

J.  P.,  Justice  of  the  Peace. 

FORM   OF   VERDICT. 

At  a  court  of  inquiry,  held  at ,  on  the day  of ,  one  thousand 

eight  hundred  and ,  before ,  a  justice  of  the  peace  in  and  for  the 

county  of , ,  complainant,  against ,  respondent,  the  jury 

find  the  facts  alleged  in  the  said  complaint  are  true,  that  the  said 

is  guilty  thereof,  and  the  said ought  to  have  restitution  of  the  prem- 
ises therein  described,  without  delay;  (or,  in  case  the  jury  do  not  find  the  alle- 
gation of  complaint  proved,  the  jury  find  that  the  facts  alleged  in  the  same 

complaint  are  not  proved,  and  that  the  said is  not  guilty  thereof). 

C.  D.,  Foreman. 
J.  P.,  Justice  of  the  Peace. 
O.  a  ch.  84,  §  20. 
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ACTIONS  BY  PERSONS  HOLDING  CLAIMS  ON  UNITED  STATES 

LANDS. 


Sectiona, 

5517.  Action  for  possession  or  injury. 

5518.  When  action  will  not  lie. 


Sections. 

5519.  Claim  defined. 

5520.  Claim  to  be  marked — Actual  settler. 


Seo.  5517.  Action  for  possession  or  injury.—  Any  person  settled  upon 
any  of  the  public  lands  belonging  to  the  United  States,  on  which  seit.ement 
is  not  expressly  prohibited  by  congress  or  some  department  of  the  general 
government,  may  maintain  an  action  for  injuries  done  to  the  possession  thereof, 
or  to  recover  the  possession  thereof. 

G.  S.  ch.  85,  §  1.   43  M.  123. 

Sec.  5518.  When  action  will  not  lie. —  A  neglect  to  occupy  or  culti- 
vate such  claim,  for  the  period  of  six  months,  shall  be  considered  such  an 
abandonment  as  to  preclude  the  claimant  from  maintaining  either  of  the  afore- 
said actions. 

G.  a  ch.  85.  §  4. 

«  Sec.  5519.  Claim  defined. —  On  the  trial  of  any  such  cause,  the  posses- 
sion or  possessory  right  of  the  plaintiff  shall  be  considered  as  extendin^r  to  the 
boundaries  embraced  by  the  claim  of  such  plaintiff,  so  as  to  enable  him  to 
have  and  maintain  either  of  the  aforesaid  actions,  without  being  compelled  to 
prove  a  natural  inclosure:  provided,  that  such  claim  shall  not  exceed  in  any 
case  one  hundred  and  sixty  acres;  and  the  same  may  be  located  in  two  differ- 
ent parcels,  to  suit  the  convenience  of  the  holder. 
G.  S.  ch.  85,  §  2. 

Seo.  5520.  Claim  to  be  marked  —  Actual  settler —  Every  such  claim, 
to  entitle  the  holder  to  maintain  either  of  the  aforesaid  actions,  shall  be 
marked  out  so  that  the  boundaries  thereof  may  be  easily  traced,  and  the  ex- 
tent of  such  claim  easily  known;  and  no  person  shall  be  entitled  to  maintain 
either  of  said  actions  for  possession  of,  or  any  injury  done  to,  any  claim,  un- 
less he  is  an  actual  settler,  or  causes  the  land  to  be  constantly  occupied,  and 
has  improvements,  made  thereon,  to  the  amount  of  fifty  dollars. 

G.  a  ch.  85,  §  3. 
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CHAPTER  81  (a  S.  ch.  83). 
ACTIONS  AGAINST  BOATS  AND  VESSELS. 


Sections, 

5521-5529. 
5523-5525. 
552tJ-552a 
6529-5530. 


Jurisdiction, 

Complaint  and  appearanca 

Warrant  of  seizure. 

Execution. 


Sections. 

5581-5535.  Personal  judgment. 

5586-5542.  Proceedings  before  justices. 

5543.  Appeal. 


Jurisdiction. 


Sec.  5521.  Causes  of  action. —  Every  boat  or  vessel  used  in  navigating 
the  waters  of  this  state  is  liable: 

First.  For  all  debts  contracted  by  the  master,  owner,  agent  or  consignee 
thereof,  on  account  of  supplies  furnished  for  the  use  of  such  boat  or  vessel,  on 
account  of  work  done  or  services  rendered  on  board  or  for  the  benefit  of  such 
boat  or  vessel,  or  on  account  of  labor  done  or  materials  furnished  by  mechan- 
ics, tradesmen  or  others,  in  and  for  building,  repairing,  fitting  out,  furnishipg 
or  equipping  the  same; 

Secontl.  For  all  sums  due  for  wharfage  or  anchorage  of  such  boat  or  vessel 
within  this  state; 

Third.  For  all  demands  or  damages  accruing  from  the  non-f>erformance 
or  mal  performance  of  any  contract  of  afiFreightment,  or  any  contract  touchy 
ing  the  transportation  of  persons  or  property,  entered  into  by  the  master, 
owner,  agent  or  consignee  of  the  boat  or  vessel  on  which  such  contract  is  to 
be  performed ;  and, 

Fourth.  For  all  injuries  done  to  persons  or  property  by  such  boat  or  vessel: 
pj^ovkled^  however,  that  in  no  case  shall  any  boat  or  vessel  be  liable,  as  afore- 
said, for  any  debt  contracted  on  account  of  work  done  or  services  rendered 
on  board  or  for  the  benefit  of  such  boat  or  vessel,  until  the  contract  therefor 
is  fully  and  dul}^  performed  on  the  part  of  the  person  engaging  to  perform 
the  same.  • 

G.  S.  ch.  83,  g  1.     2  M.  175;  8  M.  192;  1  M.  890;  10  M.  242;  8  M.  97;  48  M.  192. 

Sec.  5522.  When  to  be  commenced. —  All  actions  against  a  boat  or 
vessel,  under  the  provisions  of  this  chapter,  shall  be  commenced  within  one 
year  after  the  cause  of  action  accrues. 

(?.  a  ch.  83,  §  23. 

Complaint  and  Appbaranob. 

Sec.  5523.  Complaint. —  Whoever  wishes  to  institute  an  action  against  a 
boat  or  vessel  shall  file  his  complaint  against  such  boat  or  vessel  by  name, 
with  the  clerk  of  the  district  court  of  the  county  in  which  such  boat  or  vessel 
may  be. 

G.  S.  ch.  83,  §  2.     12  M.  465. 

Sec.  5524.  Same  —  Statements  of.—  The  complaint  shall  set  forth  the 
plaintiff's  demand  in  all  its  particulars,  and  on  whose  account  the  same  ac- 
crued; it  shall  be  verified  by  the  affidavit  of  the  plaintiff  or  some  credible 
person  for  him. 

G.  S.  ch.  83,  §  3.     1  M.  256. 

Sec.  5525.  Appearance. —  The  master,  owner,  agent  or  consignee  of  the 
boat  or  vessel  may  appear  on  behalf  of  such  boat  or  vessel,  and  answer  the 

complaint. 

G.  S.  ch.  83,  ^  6. 

382 


Digitized  by 


Google 


ACTIONS   AGAINST  BOATS   AND   VESSELS.  [SecS.  5526-5532. 

Warrant  of  Seizure. 

Skc.  5526.  Issuance. —  Whenever  any  such  complaint  is  filed  in  the  office 
of  the  clerk  of  the  district  court,  he  shall  issue  a  warrant,  returnable  in  twenty 
days,  directing  and  authorizincr  the  sheriff  to  seize  the  boat  or  vessel  mentioned 
in  the  complaint,  and  detain  the  same  in  his  custody,  together  with  its  tackle, 
apparel  and  furniture,  until. discharged  from  such  custody  by  due  course  of 
law. 

G.  a  ch.  83.  §  4. 

Sec.  5527.  Return. —  Upon  the  return  of  the  warrant  issued  by  virtue  of 
the  preceding  section,  proceedings  shall  be  had  in  the  district  court  against 
the  boat  or  vessel  seized,  in  the  same  manner  as  if  tbe  action  had  been  insti- 
tuted against  the  person  on  whose  account  the  demand  accrued. 

G.  S.  ch.  83.  g  5. 

Seo.  5528.  Discharge  of  warrant. —  If  the  master,  owner,  agent  or  con- 
signee, before  final  judgment,  gives  bond  to  the  plaintifif,  with  sufficient  sureties 
to  be  approved  by  tbe  court,  or  the  judge  or  clerk  thereof  in  vacation,  condi- 
tioned to  satisfy  the  amount  which  shall  be  adjudged  to  be  owing  and  due  to 
the  plaintiff,  in  the  determination  of  the  action,  together  with  all  costs  accru- 
ing, such  boat  or  vessel,  with  the  tackle,  apparel  and  furniture  belonging 
thereto,  shall  be  discharged  from  further  detention  by  the  sheriff. 

G.  &ch.  83.  §7.     44M.  511,  612. 

Execution. 

Seo.  5529.  Against  the  boat. —  If  judgment  is  rendered  against  any  boat 
or  vessel,  in  favor  of  the  plaintiff,  the  court  shall  make  an  order,  directed  to 
the  sheriff,  commanding  him  to  sell  such  boat  or  vessel,  together  with  its 
tackle,  apparel  and  furniture,  to  satisfy  the  judgment,  and  all  costs  that  may 
have  accrued  in  the  cause,  which  order  shall  be  executed  and  returned  in  the 
same  manner  as  an  execution. 

G.  8.  ch.  88,  g  8. 

Sec.  5530.  Against  obligors  in  bond.— If  a  bond  has  been  entered  into 
according  to  the  seventh  section  of  this  chapter,  and  judgment  rendered  in 
favor  of  the  plaintiff,  execution  shall  be  issued  for  the  amount  of  the  judg- 
ment and  costs,  in  favor  of  the  plaintiff,  against  the  principal  and  sureties  in 
such  bond. 

G.  a  ch.  88,  §  9.    44  M.  610. 

Personal  Judgment. 

Sec.  5531.  Summoned  to  show  cause. — Whenever  judgment  is  rendered 
against  any  boat  or  vessel,  in  fator  of  the  plaintiff,  and  such  boat  or  vessel  has 
been  discharged  from  the  custody  of  the  sheriff  prior  to  the  rendition  of  such 
judgment,  by  the  giving  of  bonds  or  otherwise,  or  when,  from  any  cause  what- 
ever, said  judgment,  or  any  part  thereof,  remains  unpaid  for  the  period  of 
sixty  days,  the  masters  and  owners  thereof,  either  or  both  — and  in  case  the 
owner  is  a  foreign  corporation,  then  the  officers,  members,  or  stockholders  of 
such  corporation,  or  either  or  any  of  them  —  may  be  summoned,  as  is  herein- 
after provided,  to  show  cause  why  he  or  they  shall  not  be  bound  by  the  judg- 
ment in  tbe  same  manner  as  if  said  action*^  had  been  originally  commenced 
and  prosecuted  to  judgment  against  them. 

G.  8.  ch.  88.  §  10. 

Sec.  5532.  Form  of  summons. —  The  summons  provided  for  in  the  last 
lection  shall  be  subscribed  by  the  judgment  creditor,  his  representative  or  at- 
torney, describe  the  judgment,  and  require  the  party  summoned  to  show  cause, 
within  twenty  days  after  the  service  of  the  summons,  and  may  be  served  in 
the  same  manner  that  a  summons  is  served  in  civil  actions. 


G.  S.  ch.  88,  8  11. 
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Seos.  55.33-5541. J        actions  against  boats  and  vessels. 

Sko.  5533.  Affidavit  accompany  summons.—  The  summons  shall  bo 
accompanied. by  an  affidavit  of  the  person  subscribing  it,  that  the  judgment 
has  not  been  paid  or  satisfied,  to  his  knowledge,  information  or  belief,  and 
shall  specify  the  amount  due  thereon. 

a  a  ch.  88,  §  13. 

Sko.  5534.  Answer. —  The  party  summoned  may  answer,  denying  the 
judgment,  or  setting  up  any  defence  that  may  have  arisen  subsequent  to  the 
renaition  of  said  judgment,  and,  in  addition  thereto,  that  he  was  not,  at 
the  time  said  cause  of  action  arose  against  said  boat  or  vessel,  the  master, 
owner  or  part-owner  thereof,  or  that  he  was  not,  at  the  time  said  cause  of  ac- 
tion arose  against  said  boat  or  vessel,  or  at  any  time  since,  an  officer,  member 
or  stockholder  of  any  foreign  corporation  which  was  the  owner  of  such  boat 
or  vessel  at  the  time  said  cause  of  action  arose,  but  no  other  defence  what- 
ever. 

G.  S.  ch.  83,  §  18. 

Seo.  5535.  Pleadings  and  trial. —  The  party  issuing  the  summons  may 
demur  or  reply  to  the  answer,  and  the  party  summoned  may  demur  to  the  re- 
ply, and  the  issue  may  be  tried,  and  judgment  and  costs  given,  and  enforced 
by  execution,  in  the  same  manner  as  in  civil  actions. 

G.  a  ch.  83,  §  14. 

PfiOCEEDINQS   BefOBB   JUSTICES. 

Seo.  5536.  Jurisdiction. —  Justices  of  the  peace,  within  their  respective 
counties,  have  cognizance  of  all  cases  arising  under  this  chapter,  when  the  de- 
mand claimed  does  not  exceed  the  sum  of  one  hundred  dollars. 

G.  S.  ch.  83,  §  15. 

Seo.  5537.  How  governed. — In  all  their  proceedings,  justices  of  the  peace 
shall  conform  to  the  provisions  of  law  governing  justices'  courts,  and  as  near 
as  may  be  to  the  provisions  of  this  chapter,  as  they  apply  in  the  district  court. 

G.  S.  ch.  83,  §  16. 

Sec  5538.  Warrant  —  Hearing  —  Release.—  Every  warrant  issued  by 
a  justice  of  the  peace,  under  this  chapter,  shall  be  returnable  forthwith;  and, 
upon  the  return  thereof,  the  justice  shall  hear  and  determine  the  action  in  a 
summary  manner:  provided,  that  if  the  master,  owner,  agent  or  consignee 
executes  a  bond  to  the  plaintiff,  with  sufficient  surety,  to  be  approved  by  the 
justice,  conditioned  that  he  will  satisfy  the  amount  which  may  be  adjudged 
to  be  owing  and  due  to  the  plaintiff  on  the  determination  of  the  action,  to- 
gether with  costs,  then  the  boat,  vessel,  tackle,  apparel  and  furniture  seized 
by  such  warrant  shall  be  discharged  from  custody. 

G.  S.  ch.  83,  §  17. 

Sec.  5539.  Service  and  return. —  All  warrants  issued  under  the  provis- 
ions of  this  chapter  shall  be  served  and  returned  as  writs  of  attachment  are 
served  and  returned.  • 

G.  S.  ch.  83,  §  18. 

Sec.  5540.     Continuance. —  Upon  good  and  sufficient  cause  shown  by  the 
master,  owner,  agent  or  consignee  of  any  boat  or  vessel  sold  under  this  chap- 
ter, the  court  or  justice  of  the  peace  may  grant  a  continuance  of  the  cause ; 
but  no  such  continuance  shall  operate  as  a  discharge  of  such  boat  or  vessel' 
from  the  custody  of  the  sheriff  or  constable. 

G.  S.  ch.  83,  8  20. 

Sec  5541.  Same. —  'No  continuance  of  a  cause,  under  this  chapter,  shall  be 
granted  to  the  plaintiff. 

G.  S.  ch.  83,  §  21. 
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ACTIONS   AGAINST   BOATS    AND   VESSELS.  [SeOS.  5542,  5543. 

Sec,  5542.  Order  of  sale. —  Whenever  an  order  of  sale  is  made  for  the 
sale  of  a  boat  or  vessel,  with  its  tackle,  apparel  and  furniture,  the  sheriff  or 
constable  has  power  to  sell  such  part  thereof,  or  such  interest  therein,  as  shall 
be  necessary  to  satisfy  the  amount  of  judgment  rendered  in  favor  of  the 
plaintiff,  and  all  the  costs  that  have  accrued, 

Q.  S.  ch.  83,  §  19. 

Appeal. 

Sec.  5543.  Who  may  appeal. —  In  all  cases  arising  under  this  chapter, 
if  judgment  is  rendered  in  favor  of  the  plaintiff,  the  master,  the  owner,  agent 
or  consignee  of  the  boat  or  vessel,  or  other  person  interested,  may  appeal  from 
the  judgment,  as  in  other  cases. 

a  a  ch.  83,  §  23. 
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CHAPTER  82  (G.  S.  ch.  78>. 

ACTIONS  ON  OFFICIAL  SECURITIES  AND  TO  RECOVER  FINES  AND 

FORFEITURES. 

Sections. 

5544-5548.    Actions  on  official  securities. 
6549-5551.     For  fines  and  forfeitures. 
6652-5558.    For  penalties. 

Official  Secubitibs. 

8eo.  5544.  Security  to  all  persons  severally.— The  official  bond  or 
other  security  of  a  public  officer  to  the  state,  or  any  municipal  body  or  cor- 
poration, whether  with  or  without  sureties,  is  to  be  construed  as  security  to 
all  persons  severally,  for  the  official  delinquencies  against  which  it  is  intended 
to  provide,  as  well  as  to  the  state,  body  or  corporation  designated  therein : 
provided,  that  when  no  other  provision  is  made  by  law,  it  shall  run  to  the 
state  of  Minnesota. 

G.  S.  ch.  78.  §  1.    85  M.  169. 

Sec.  5545.  Action  on. —  When  a  public  officer,  by  official  misconduct  or 
neglect,  forfeits  his  official  bond,  or  renders  his  sureties  liable  upon  an  official 
security,  an\^  person  injured  thereby,  or  who  is  by  law  entitled  to  the  benefit 
of  the  security,  may  bring  an  action  thereon,  in  his  own  name,  against  the 
officer  and  his  sureties,  to  recover  the  amount  to  which  he  is  entitled  by  reason 
of  the  delinquency. 

G.  S.  ch.  78.  §  3. 

Ssa  5546.  Por  each  delinquency. —  A  judgment  in  favor  of  a  party  for 
one  delinquency  does  not  preclude  the  same  or  another  party  from  an  action 
on  the  same  security  for  another  delinquency. 

G.  8.  ch.  78,  8  4. 

Sec.  5547.  Leave  to  bring. —  Before  an  action  can  be  brought  by  a  plaint- 
iff, other  than  the  state  or  body  politic  named  in  the  bond,  leave  shall  be  ob- 
tained of  the  district  court,  or  a  judge  thereof,  within  the  county  where  the 
action  is  triable,  by  the  production  of  a  copy  of  the  bond,  and  "an  affidavit 
showing  the  delinquency;  and  if  the  delinquency  is  such  that,  if  established 
on  the  trial,  it  would  entitle  the  party  applying  to  recover  in  the  action,  leave 
shall  be  granted. 

G.  S.  ch.  78,  §  8.    42  M.  57;  86  M.  158. 

Sec.  5548.  Execution. —  Upon  the  execution  issued  on  a  judgment  re- 
covered, upon  the  official  security  of  a  public  officer,  against  him  and  a  surety, 
there  shall  be  endorsed  a  direction  to  the  officer  to  whom  the  execution  is  de- 
livered, to  collect  the  same  out  of  the.  property  of  the  principal,  if  sufficient 
can  be  found,  and,  if  not,  then  to  collect  it  out  of  the  property  of  the  surety. 
,    G.  S.  ch.  78,  §  5. 

Fines  and  Forfeituees. 

Sec.  5549.  Actions  for  —  By  whom.—  Actions  for  fines  and  forfeitures 
may  be  prosecuted  by  the  officers  or  persons  to  whom  they  are  by  law  given, 
or  who,  by  special  provisions  of  law,  are  authorized  to  recover  them;  and, 
whether  prosecuted  b}^  public  officers  or  by  private  persons^  are  governed  by 
the  same  rules  as  other  civil  actions,  except  as  herein  otherwise  prescribed. 

G.  8.  ch.  78,  §  6. 


Digitized  by 


Google 


^ 


ACTIONS   ON    OFFICIAL    SECURITIES,  ETC.  [SeCS.  5550-5553. 

Sec.  5550.  Disposal  of—  Action  by  state.—  Fines  and  forfeitures  not 
specially  granted  or  appropriated  by  law  shall  be  paid  into  the  treasury  of 
the  county  where  the  same  are  incurred;  and  whenever  any  property,  real  or 
personal,  is  forfeited  to  the  state,  or  to  any  officer  for  its  use,  an  action  for 
th«  recovery  of  such  property,  alleging  the  grounds  of  the  forfeiture,  linay  j 

be  brought,  by  the  proper  officer,  in  the  district  court  of  any  county  where  such  '^! 

property  may  be.  "  r, 

G.  S.  ch.  78,  g  9,  as  amended  1870.  ch.  73.     Amendment  struck  out  **  treasury  of  the  state '^  .  V-i 

and  inserted  •*  treasury  of  the  county  where  the  same  are  incurred."    47  M.  524. 

Sec.  5551.  Prosecutions  for. —  All  fines  and  fprfeitures  imposed  as  a  pun- 
ishment for  any  offence,  or  for  the  violation  or  neglect  of  any  duty  imposed 
by  statute,  may  be  prosecuted  for  and  recovered  by  indictment  in  the  district 
court;  or,  when  the  amount  or  value  thereof  does"^  not  exceed  one  hundred 
dollars,  the  same  may  be  prosecuted  for  by  complaint  before  a  justice  of 
the  peace,  who  shall  have  jurisdiction  therefor  concurrently  with  the  district 
court;  and  in  all  cases  of  the  imposition  of  a  fine  pursuant  to  statute,  as 
punishment  for  any  offence,  the  offender  may  be  Committed  till  the  same  is 
paid,  or  he  is  otherwise  discharged  according  to  law,  -  •? 

G.  S.  ch.  78,  §  10.    39  iL  187 ;  38  M.  149. 


Penalty. 
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Sec.  5552.  Action  for. —  When  an  action  is  brought  for  a  penalty  which 
is  limited  by  law  not  to  exceed  a  certain-  amount,  the  action  may  be  brought 
for  that  amount,  and  upon  trial,  the  amount  recovered  shall  be  determined  in  ;^ 

proportion  to  the  offence. 

G.  S.  ch.  78,  §  7. 

Seo.  5553.  Collusive  recovery. — A  recovery  of  a  judgment  for  a  penalty 
or  forfeiture,  by  collusion  between  the  parties,  with  intent  to  save  the  defend- 
ant from  the  consequences  contemplated  by  law,  in  case  where  the  penalty 
or  forfeiture  is  given  wholly  or  partly  to  the  prosecutor,  does  not  prevent  the 
recovery  of  the  same  by  another  person.  ^'j 

G.  &  ch.  78,  §  8. 

387    . 


CHAPTER  83  (G.  S.  ch.  76). 
ACTIONS  RESPECTING  CORPORATIONa 

Sectiofuf. 

5554-5561.  Jurisdiction. 

6562-5572.  Proceedings. 

5573-5576.  Banking  and  insurance  companies. 

Jurisdiction. 
185  M.  223;  41  M.  412,  257,  87.  92;  44  M.  39;  46  M.  58,  810;  47  M.  464;  48  M.  16a 

Sec.  5554.  All  corporations  and  associations.— This  chapter  em  braces 
all  corporations,  including  in  such  designation  all  associations  having  an}'  cor- 
porate rights,  whether  created  by  special  acts  or  under  general  laws. 

G.  a  ch.  76,  §  1.    84  M.  825;  80  M.  176 ;  25  M.  555 ;  86  M.  108;  87  M.  8a 

Sec.  5555.  Foreign  corporations. —  A  foreign  corporation  may  prose- 
cute in  the  courts  of  this  state,  in  the  same  manner  as  corporations  created 
under  the  laws  thereof. 

G.  a  ch.  76,  §  2.    4  M.  504;  41  N.  W.  109. 

Sro.  5556.  Limitation  on  foreign  corporations.—  A  foreign  cor|x)ra- 
tion  cannot  maintain  an  action  in  this  state  upon  an  obligation  or  liability 
arising  out  of,  or  in  consideration  of,  an  act  which  is  contrary  to  the  law  or 
policy  of  the  state,  or  which  is  thereby  forbidden  in  respect  to  corporations 
or  associations  therein  whose  general  business  is  similar  to  that  of  such  for- 
eign corporation. 

G.  S.  ch.  76,  g  8.    86  M.  223. 

Sec.  5557.  Powers  of  district  court. —  The  district  court  may  compel 
the  officers  of  any  corporation  — 

First.  To  account  for  their  official  conduct  in  the  management  and  dispo- 
sition of  the  funds  and  property  committed  to  their  charge; 

Second.  May  decree  and  comjjel  payment  by  them,  to  the  corporation 
which  they  represent,  and  to  its  creditors,  of  allsums  of  money,  and  of  the 
value  of  all  property,  which  they  have  acquired  to  themselves,  or  transferred 
to  others,  or  have  lost  or  wasted  by  any  violation  of  their  duties  as  such 
officers; 

Third.  May  suspend  any  such  trustee  or  other  officer  from  exercising  his 
office,  whenever  it  appears  that  he  has  abused  his  trust; 

Fourth.  Ma}'  remove  anv  trustee  or  officer  from  his  office,  upon  proof  or 
conviction  of  gross  misconcfuct; 

Fifth.  May  direct,  if  necessary,  a  new  election  to  be  held,  by  the  body  or 
board  duly  authorized  for  that  purpose,  to  supply  any  vacancy  created  by  such, 
removal ; 

Sixth.  May  set  aside  all  alienations  of  property  made  by  the  trustees  or 
other  officers  of  any  corporation,  contrary  to  the  provisions  of  law,  or  for 
purposes  foreign  to  the  lawful  business  and  objects  of  such  corporation,  in 
cases  where  the  person  receiving  such  alienation  knew  the  purpose  for  which 
the  same  was  made ;  and 

Seventh.  May  restrain  and  prevent  any  such  alienation,  in  cases  where  it  is 
threatened,  or  there  is  good  reason  to  apprehend  that  it  is  intended. 

G.  a  ch.  76,  §  7.       See  1898,  ch.  88. 
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ACTIONS   RESPECTING   CORPOBATIONS.  [SliCS.  5558-5562. 

Sec.  5558.  Same. —  Whenever  any  visitorial  powers  over  any  corporation 
are  vested  by  statute  in  any  corporate  body  or  public  officer,  tlie  provisions  of 
the  preceding  section  shall  not  be  construed  to  impair  the  powers  so  vested. 

G.  a  ch.  76,  8  8. 

Sec.  5559.  Same  —  Injunction. —  Upon  a  complaint  filed  under  the  di- 
rection of  the  attorney  general  in  any  district  court,  such 'court  has  power  to 
restrain,  by  injunction,  any  corporation  from  assuming  or  exercising  any  fran- 
chise, liberty  or  privilege,  or  transacting  any  business  not  authorized  by  the 
act  by  or  under  which  such  corporation  was  created,  and  to  restrain  any  in- 
dividuals from  exercising  any  corporate  rights,  privileges  or  franchises'^  not 
granted  to  them  by  law. 

0.  S.  ch.  76,  §  5. 

Sec.  5560.  Same. —  Such  injunction  may  be  issued  before  the  coming  in 
of  the  answer,  upon  satisfactory  proof  that  the  defendant  complained  of  has 
usurped,  exorcised  or  claimed  any  franchise,  privilege,  liberty,  or  corporate 
right  not  granted  to  it. 

^     a  S.  ch.  76,  §  6. 

Sec.  5561.  Forfeiture  and  dissolution Whenever  any  railroad  com- 
pany doing  business  in  this  state  shall  charge,  demand  or  receive  unreason- 
able rates  for  the  transportation  of  freight  or  passengers  over  any  portion  of 
its  line  of  railroad,  or  violate  any  of  the  provisions  of  its  act  or  acts  of  incor- 
poration, or  any  other  law  binding  upon  such  corporation,  or  if  *any  incorpo- 
rated company  remain  insolvent  for  one  year,  or  for  one  vear  neglects  or 
refuses  to  discharge  its  notes  or  other  evidence  of  debt,  or  for  one  year  sus- 
pends the  lawful  business  of 'such  corporation,  such  company  or  corporation 
shall  be  deemed  to  have  forfeited  the  rights,  privileges  and  franchises  granted 
by  any  act  or  acts  of  incorporation,  or  acquired  under  the  law^s  of  this  state, 
and  shall  be  adjudged  to  be  dissolved;*  and  it  is  hereby  made  the  duty  of  the 
attorney  general  to  make  complaint  in  the  district  court  in  any  county  in 
which  such  company  or  corporation  may  bo  doing  business,  against  any  com- 
pany or  corporation  who  shall  in  any  manner  violate  any  of  the  provisions  of 
this  section,  or  commit  any  of  the  acts  herein  recited:  and  upon  the  trial  in 
said  court,  or  any  court  to  which  the  same  may  be  transferred,  if  it  shall  be 
established,  by  the  finding  of  the  court,  or  the  verdict  of  the  jury,  that  any  of 
the  acts  herein  recited  have  been  committed  by  such  corporation  or  company, 
the  said  court  shall  render  judgment  of  forfeiture  and  the  dissolution  of  such 
corporation,  and  may  appoint  receivers  as  in  other  cases  provided  for  in  this 
act.  Upon  the  trial  of  any  action  commenced  against  any  railroad  company 
or  corporation  for  charging,  demanding  or  receiving  unreasonable  rates  for 
the  transportation  of  freights  or  passengers,  under  the  provisions  of  this  sec- 
tion, the  court  or  jury  before  whom  the  same  is  tried  shall  find  specially 
whether  such  company  or  corporation  has  charged,  demanded  or  received  un-^ 
I'easonable  rates  for  such  transportation. 

0.  S.  ch.  76,  §  11,  88  amended  1871,  ch.  87.  Between  *  *  is  this  section  as  it  read  before 
amendment.    86  M.  258;  86  M.  268;  84  M.  828. 

^  Pboceedings. 

Sec.  5562.  How  commenced. —  Actions  may  be  commenced  against  cor- 
porations, whether  created  under  the  laws  of  this  state,  or  an}'  other  state  or 
country,  except  as  otherwise  expressly  provided,  in  the  same  manner  as  other 
civil  actions;  and  where  service  of  summons  is  made  according  to  the  statute, 
the  plaintiff  may  proceed  thereupon  in  the  same  manner  as  in  civil  actions 
against  natural  persons. 

G.ach.76,  §4.    88N.  W.  772. 
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Secs.  5563-5569.]         actions  respecting  corpokations. 

Sec.  5563.  By  creditor. —  Whenever  any  creditor  of  a  corporation  seeks 
to  charge  the  directors,  trustees,  or  other  superintending  oflBcers  of  such  cor- 

f)oration,  or  the  stockholders  thereof,  on  account  of  any  liability  created  bv 
aw,  he  may  file  his  complaint  for  that  purpose,  in  any  district  court  which 
possesses  jurisdiction  to  enforce  such  liability. 

a  a  ch.  70,  §  17.    80  M.  176;  41  N.  W.  1075;  84  M.  828;  46  M.  494;  48  M.  16a 

Sec.  5564.  Notice  tO  creditors. — Whenever  any  action  is  brought  against 
any  corporation,  its  directors  or  other  superintending  officer^,  or  stockholders, 
according  to  the  provisions  of  this  chapter,  the  court,  whenever  it  appears 
necessary  or  proper,  may  order  notice  to  be  published,  in  such  manner  as  it 
shall  direct,  requiring  all  the  creditors  of  such  corporation  to  exhibit  their 
claims  and  become  parties  to  the  action,  within  a  reasonable  time,  not  less 
than  six  months  from  the  first  publication  of  such  order,  and,  in  default 
thereof,  to  be  precluded  from  all  benefit  of  the  judgment  Which  shall  be  ren- 
dered in  such  action,  and  from  any  distribution  which  shall  be  naade  under 
such  judgment. 

G.  S.  cb.  76,  §  Sa    85M.  546;  84M.828;  40M.844. 

Skc.  5565.  Account  —  Receiver. —  The  court  shall  proceed  thereon  as 
in  other  cases,  and,  when  necessary,  shall  cause  an  account  to  be  taken  of  the 
property  and  debts  due  to  and  from  such  corporation,  and  shall  appoint  one 
or  more  receivers. 

as.  ch.  76,  §ia    34  M.  828;  48  M.  16a 

Sec.  5566.  "JXThen  corporation  proved  insolvent.—  If,  on  the  coming 
in  of  the  answer,  or  upon  the  taking  of  any  such  account,  it  appears  that  sucn 
cornoration  is  insolvent,  and  that  it  has  no  property  or  effects  to  satisfy  such 
creclitors,  the  court  may  proceed,  without  appointing  any  receiver,  to  ascertain 
the  respective  liabilities  of  such  directors  and  stockholders,  and  enforce  the 
same  by  its  judgment  as  in  other  cases. 

G.  S.  ch.  76,  §  19.    84  M.  828 ;  48  M  16a  « 

Sec.  5567.  Distribution  of  corporate  assets.—  Upon  a  final  judgment 
in  any  such  action  to  restrain  a  corporation,  or  against  directors  or  stockhold- 
ers, the  court  shall  cause  a' just  and  fair  distribution  of  the  property  of  such 
corporation,  and  of  the  proceeds  thereof,  to  be  made  among  its  creditors.- 

G.  S.  ch.  76,  §  2a    84  M.  828;  48  M.  168. 

Sec.  556S.  Same. —  Upon  a  final  judgment  on  any  such  complaint,* the 
court  shall  cause  a  just  and  fair  distribution  of  the  property  of  all  such  corpo- 
rations, an(i  of  the  proceeds  thereof,  *  not  distributed  prior  to  the  passage  of 
this  act,  to  be  made  in  the  following  manner:  After  the  payment  of  costs, 
debts  due  the  United  States,  the  state  of  Minnesota,  all  taxes  or  assignments 
levied  and  unpaid,  expenses  of  the  receivership  and  executing  the  trust,  the 
receiver  shall  pay  in  full,  if  sufficient  there  remams  for  that  purpose,  the  claims 
duly  proven  of  all  servants,  clerks,  or  laborers  for  personal  services  or  wages 
owing  from  such  corporation,  for  services  performed  for  the  three  months  pre- 
ceding the  appointment  of  a  receiver  of  such  corporation  as  provided  in  sec- 
tion ^  nine  (9)  and  the  balance  of  said  estate  shall  then  be  distributed  among 
the  general  creditors  of  such  corporation  under  the  direction  of  the  court. 

G.  S.  ch.  76t  S:?  10,  as  amended  1887,  ch.  25.  Approved  March  7th.  Amendment  struck  out 
at  *  "  to  be  made  among  the  fair  and  honest  creditors  of  such  corporation  In  proportion  to  their 
debts  respectively."    41  M.  151 ;  48  M  316.     i  Sec.  5572. 

Sec.  5569.  Same  —  Stock-subscriptions.—  In  all  cases  in  which  the  di- 
rectors or  other  officers  of  a  corporation,  or  the  stockholders  thereof,  are  made 
parties  to  an  action  in  which  a  judgment  is  rendered,  if  the  property  of  such 
curjioi'ation   is  insufficient  to  discharge  its  debts,  the  court  shall  proceed  to 
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ACTIONS  KE8PECTIKG   C0RP0EATI0N8.  [SeCS.  5570-6575. 

compel  each  stockholder  to  pay  in  the  amount  due  and  remaining  unpaid  on 
the  shares  of  stock  held  by  him  or  so  much  thereof  as  is  necessary  to  satisfy 
the  debts  of  the  company. 

G.  &  ch.  76,  §  21.    84  M.  828^;  46  M.  494;  48  M.  16a 

Sec.  5570.  Same  —  Against  officers  and  stockholders.—  If  the  debts 
of  the  company  remain  unsatisfied,  the  court  shall  proceed  to  ascertain  the 
respective  liabilities  of  the  directors  or  other  officers,  and  of  the  stockholders, 
and  to  adjudge  the  amount  payable  by  each,  and  enforce  the  judgment  as  in 
other  cases. 

G.  a  ch.  76,  g  22.    84M.  827;  84M.828;  46M.494. 

Sec.  5571.  Supplemental  complaint  by  creditor.—  If  any  creditor  of 
a  corporation  desires  to  make  such  directors  or  stockholders  parties  to  the  ac- 
tion, after  a  judgment  therein  against  the  corporation,  he  may  do  so,  on  filing 
a  supplemental  complaint  against  them,  founded  upon  such  judgment;  and  if 
such  decree  was  rendered  in  a  proceeding  instituted  by  the  attorne}'  general^ 
such  creditor  may,  on  his  application,  be  made  complainant  therein,  and  may, 
in  like  manner,  make  the  directors  and  stockholders  sought  to  be  charged,  de- 
fendants in  such  action. 

G.  a  ch.  76,  §  16.    84  M.  828;  48  M.  168. 

Sec.  5572.  Sequestration— Receiver.— Whenever  a  judgment  is  ob- 
tained against  any  corporation  incorporated  under  the  laws  of  this  state,  and 
an  execution  issued  thereon  is  returned  unsatisfied  in  whole  or  in  part,  upon 
the  complaint  of  the  person  obtaining  such  judgment,  or  his  representatives, 
the  district  court  within  the  proper  county  may  sequestrate  the  stock,  prop- 
erty, things  in  action  and  effects  of  such  corporation,  and  appoint  a  receiver 
of  the  same. 

G.  a  ch.  76,  §  9.    84  M.  327;  85  M.  545;  44  M.  401,  409;  41  K  150;  48  M,  168,  316. 

Banking  and  Insurance  Companies, 

Sec.  5573.  Injunction  against.  —  Whenever  any  corporation  having 
banking  powers,  or  the  power  to  make  loans  on  pledges  or  deposits,  or  au- 
thorized by  law  to  make  insurances,  becomes  insolvent,  or  unable  to  pay  its 
debts,  or  neglects  or  refuses  to  pay  its  notes  or  evidences  of  debt  on  demand, 
or  violates  any  of  the  provisions  of  its  act  or  acts  of  incorporation,  or  of  any 
other  law  binding  on  such  corporation,  the  district  court  may,  by  injunction, 
restrain  such  corporation  and  its  officers  from  exercising  any  of  its  corporate 
rights,  privileges  and  franchises,  and  from  collecting  or  receiving  any  debts 
or  demands,  and  from  paying  out,  or  in  any  way  transferring  or  delivering, 
to  any  person,  any  of  the  moneys,  property  or  effects  of  such  corporation, 
until  such  court  shall  otherwise  order. 

G.  a  ch.  76,  §  12l    84  M.  828. 

Seo.  5574.  Forfeiture  of  charter. —  Such  injunction  maybe  issued  on 
the  complaint  of  the  attorney  general,  in  behalf  of  the  state,  or  on  the  com- 
plaint oi  any  creditor  or  stockholder  of  such  corporation.  Whenever  such 
injunction  issues  against  any  bank  for  any  violation  of  its  charter,  on  the 
complaint  of  any  creditor,  the  court  shall  proceed  to  final  judgment  in  such 
case,  and  adjudge  a  forfeiture,  if  the  proof  is  sufficient,  notwithstanding  such 
creditor  may  settle  with  such  corporation,  and  relinquish  his  claim  against 
said  corporation;  and  in  all  such  cases,  the  attorney  general,  or  any  creditor, 
shall  have  thfe  right  to  appear  and  prosecute  such  action ;  and  such  action 
shall  not  be  discontinued,  if  either  of  them  so  appear  and  prosecute  the  same. 

G.  S.  ch.76,§ia    84  M.  82a 

Sec.  5575.  Appointment  of  receiver.— The  court,  in  any  stage  of  the 
proceedings,  may  appoint  one  or  more  receivers  to  take  charge  of  the  prop- 
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Seo.  5576.]  ACTIONS  aESPEcrmG  oorpokations, 

erty  and  effects  of  such  corporation,  and  to  collect,  sue  for  and  recover  tho 
debts  and  demands  that  are  due,  and  the  property  that  belongs  to  such  corpo- 
ration, who  shall  in  all  respects  be  subject  to  the  control  of  the  court. 
G.  S.  ch.  76,  §  14. 

Seo.  5576.  Suit  by  creditor. —  If  such  application  is  raade  by  a  creditor 
of  any  corporation  whose  directors  or  stockholders  are  made  liable  by  law  for 
the  payment  of  such  debts,  in  any  event  or  contingency,  such  debtors  or  stock- 
holders, or  any  of  them,  may  be  made  parties  to  the  action,  either  at  the  time 
of  filing  the  complaint,  or  in  any  subsequent  stage  of  the  proceedings,  when- 
ever it  becomes  necessary  to  enforce  such  liability. 

G.  S.  ch.  76,  §  15.    34  M,  328;  48  M.  168. 
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CHAPTER  84  (G.  S.  ch.  77). 


ACTIONS  BY  OR  AGAINST  EXECUTORS,  ADMINISTRATORS  AND 

HEIRS. 


6577-5583. 
5583-5585. 
558&-^588. 
5589-5604. 


General  provisions. 
Liability  of  next  of  kin. 
Liability  of  legatees. 
Liability  of  heirs  and  devisees. 


Sections. 

5fi05.  Child  bom  after  will  made. 

6606.  Liability  of  other  persons, 

5607-5611.  Preferences  in  payment. 


General  Peovisions. 

Seo.  5577.  What  causes  of  action  survive. — A  cause  of  action  arising 
out  of  an  injury  to  the  person  dies  with  the  person  of  either  party,  except  as 
provided  in  the  next  section.  All  other  causes  of  action  by  one  against  an- 
other, whether  arising  on  contract  or  not,  survive  to  the  personal  represent- 
atives of  the  former,  and  against  the  personal  representatives  of  the  latter. 

a  a  ch.  77.  §  1.    14  M.  145;  15  M.  159;  83  M.  224;  28  M.  5;  25  M.  468;  88  M.  184;  32  M.  125. 

Sec.  5578.  Death  by  wrongful  act.— When  death  is  caused  by  the 
wrongful  act  or  omission  of  any  party  or  corporation,  the  personal  represent- 
atives of  the  deceased  may  maintain  an  action,  if  he  might  have  maintained 
an  action  had  he  lived,  for  an  injury  ca-used  by  the  same  act  or  omission,*  by 
which  the  death  was  caused ;  but  the  action  shall  be  commenced  within  two 
years  after  the  aet  or  omission  by  which  the  death  was  caused.  The  damages 
thereon  cannot  exceed  ten  thousand  dollars,  and  the  amount  recovered  is  to 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin,  to  be  distributed 
to  them  in  the  same  proportions  as^  the  personal  property  of  the  deceased 
person. 

G.  &  ch.  77,  §  2,  as  amended  1889,  ch.  109.  Approved  March  let  Amendment  inserted  at  * 
•bv  which  deatli  was  caused,"  and  increased  tJie  amount  from  five  to  ten  thousand  dollars. 
9M.  97;  12  M.  530;  33  M.  519;  80  M.  886;  80  M.  463;  28  M.  104;  2S  M.  871;  26  M.  500;  35  M.  194; 
44  M  5.    1891.  ch.  12a 

8eo.  5679.  Foreign  administrator  or  executor —  Any  administrator 
or  executor,  duly  appointed  in  any  other  state  or  country,  may  commence 
and  prosecute  any  action  in  any  court  of  this  state,  in  his  capacity  of  executor 
or  aaministrator,  in  like  manner  and  under  like  restrictions  as  a  resident  may 
do:  provided^  that  before  commencing  any  action,  an  authenticated  copy  of 
his  appointment  as  such  executor  or  administrator  is  filed  in  the  probate  court 
of  the  county  in  which  such  action  is  to  be  commenced. 

G.ach.  77,  §6.    28M.  304;  35M.  192. 

Seo.  5580.  Executor  de  son  tort. —  No  person  is  liable  to  an  action,  as 
executor  of  his  own  wrong,  for  having  taken,  received  or  interfered  with  the 
property  of  a  deceased  person;  but  is  responsible  to  the  executor,  as  general 
or  special  administrator  of  such  deceased  person,  for  the  value  of  all  property 
80  taken  or  received,  and  for  all  damages  caused  by  bis  acts  to  the  estate  of 
the  deceased. 

G.  a  ch.  77^  §  5.    29  M.  421. 

Sec.  5581.  When  judgment  not  evidence  of  assets.— When  a  judg- 
ment is  taken  against  an  administrator  or  executor,  upon  failure  to  answer, 
it  is  not  to  be  deemed  evidence  of  assets  in  his  hands,  unless  it  appears  that 
the  complaint  alleged  assets,  and  was  personally  served  on  him. 

Q.ach.  77,  §8.  \ 
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Sec.  5582.  When  judgment  not  a  lien.— The  real  property  which  be- 
longed to  a  deceased  person  is  not  bound  or  in  any  way  affected  by  a  judg- 
ment against  his  executors  or  administrators^  nor  liable  to  be  sold  by  virtue 
of  an  execution  issued  upon  such  judgment. 

G.  S.  ch.  77.  §  4.  . 

Liability  op  Next  op  Kin. 

Sec.  5583.  Por  debts  of  deceased.—  The  next  of  kin  of  a  deceased  per- 
son are  liable  to  an  action  by  a  creditor  of  the  estate,  to  recover  the  distribu- 
tive shares  received  out  of  such  estate,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  his  debt;  the  action  may  be  against  all  the  next  of  ion  jointly »  or 
against  any  one  or  more  of  them. 

G.  a  ch.  77,  §  7. 

Sec.  5584.  Amount -^  Apportionment. — In  such  action,  t^e  plaintiff 
may  recover  the  value  of  all  the  assets  received  by  all  the  defendants  in  the 
action,  if  necessary  to  satisfy  his  demand;  and  the  amount  of  the  recovery 
shall  be  apportioned  among  the  defendants,  in  proportion  to  the  value  of  the 
assets  received  by  each;  and  no  allowance  or  deduction  can  be  made  from 
such  amount,  on  account  of  there  being  other  relatives  to  whom  assets  have 
also  been  delivered. 

G.  S.  ch.  77,  §  8. 

Seo.  5585.  Contribution. —  Any  one  of  the  next  of  kin  against  whom  a 
recovery  is  had,  pursuant  to  the  last  section,  may  maintain  an  action  against 
all  the  other  relatives  of  the  testator  to  whom  any  such  assets  have  been  paid, 
jointly,  or  any  one  or  more  of  them,  for  a  just  and  equal  contribution,  and 
may  recover  of  each  defendant  such  amount  as  bears  the  same  proportion  to 
the  whole  sum  collected  of  the  plaintiff,  as  the  value  of  the  assets  delivered  to 
such  defendant  bears  to  the  value  of  all  the  assets  delivered  to  all  the  relations 
of  the  deceased. 

G.  8.  ch.  77,  g  9. 

LiABiLmr  OF  Legatees. 

Sec.  5586.  For  debts  of  testator. —  Legatees  are  liable  to  an  action  by 
a  creditor  of  the  testator,  to  recover  the  value  of  a  legacy  received  by  them. 
The  action  may  be  brought  against  all,  or  any  one  or  more  of  the  legatees. 
In  such  action,  the  plaintiff  cannot  recover  unless  he  shows: 

First.  That  no  assets  were  delivered,  by  the  executor  or  administrator  of 
the  deceased,  to  his  heirs  or  next  of  kin;  or. 

Second.  That  the  value  of  such  assets  has  been  recovered  by  some  other 
creditor;  or. 

Third.  That  such  assets  are  not  sufficient  to  satisfy  the  demands  of  the 
plaintiff;  and  in  the  last  case  he  can  recover  only  the  deficiency. 

The  whole  amount  which  the  plaintiff  can  recover  shall  be  apportioned 
among  all  the  legatees  of  the  testator,  in  proportion  to  the  amount  of  their 
legacies  respectively,  and  his  proportion  can  only  be  recovered  of  each  leg- 
atee. 

a  8.  ch.  77,  S  10.    88  M.  149. 

Sec.  5587.  Apportionment. —  If  an  action  is  brought  against  several 
next  of  kin  jointly,  or  against  several  legatees  jointly,  for  assets  delivered  to 
them,  and  a  recovery  h£Kl  against  them,  the  xosts  of  such  action  shall  be  ap- 
portioned among  the  several  defendants,  in  proportion  to  the  amount  of  the 
damages  recovered  against  each  of  them. 

G.  8.  ch.  77,  §  11. 

Sec.  5588.  Judgment  —  Discharge. —  In  case  of  a  judgment  against 
several  next  of  kin  of  a  testator,  or  against  several  legatees,  the  payment 
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or  satisfaction  of  the  amount  recovered  against  any  one  of  the  flefendants, 
discbarges  sach  defendant,  and  exonerates  him  and  his  property  from  the 
judgment, 
a  &  eh.  77,  §  12. 

LiABiuTY  OF  Heirs  and  Devisees. 

Sec.  5589.  For  debts  of  ancestor. —  Heirs  and  devisees  are  liable  to  an 
action  by  a  creditor  of  a  deceased  person,  to  recover  the  debt,  to  the  extent 
of  the  value  of  any  real  property  inherited  by,  or  devised  to  them ;  if  such 
action  is  against  the  heirs,  all  the  heirs  who  are  liable  shall  be  made  parties  to 
the  action. 

G.  8.  ch.  77,  §  18.    20M.818;  47M.  383. 

Sec.  5590.  When  heirs  not  liable.—  But  the  heirs  are  not  liable  for 
the  debt,  unless  it  appears  that  the  personal  assets  of  the  deceased  were  not 
sufficient  to  discharge  it,  or  that,  after  due  proceedings  before  the  probate 
court,  the  creditor  is  unable  to  collect  the  debt  from  the  personal  representa- 
tives of  the  deceased,  or  from  his  next  of  kin,  or  legatee;  if  the  personal  assets 
were  sufficient  to  pay  a  part  of  the  debt,  or  in  case  a  part  thereof  has  been 
collected,  as  mentioned  in  the  last  section,  the  heirs  of  such  deceased  person 
are  liable  for  the  residue. 

G,  8.  ch.  77,  §  14.    20  M.  313. 

Sec.  5591.  Limitation. —  But  the  last  section  does  not  affect  the  liability 
of  heirs  for  a  debt  of  their  ancestors,  where  such  debt  was  by  his  will  expressly 
charged  exclusively  on  the  real  property  descended  to  such  heirs,  or  where 
such  debt  is  by  the  will  expressly  directea  to  bo  paid  out  of  the  real  property 
descended,  before  resorting  to  the^personal  property. 

G.  S.  ch.  77,  §  15. 

Seo.  5592.  Lien  —  Levy. —  If  it  appears  that  the  real  property  so  de- 
scended was  not  alienated  by  the  heir  at  the  time  of  the  commencement  of 
the  action,  or  if  the  heir  confesses  the  claims,  and  shows  what  real  property 
has  descended  to  him,  the  court  shall  order  that  the  debt  of  the  plaintiff,  or 
the  proportion  thereof  which  he  is  entitled  to  recover,  be  levied  of  the  real 
property  so  descended,  and  not  otherwise;  and  every  ji^dgment  rendered  in 
SQch  action  has  preference,  as  a  lien  on  the  real  property  so  descended,  to 
any  judgment  obtained  against  such  heir  personally,  for  a  debt  on  demand  in 
his  own  right. 

G.  a  ch.  77,  §  87. 

Sec.  5593.  When  personally  liable.—  When  it  appears  in  the  action, 
that,  before  the  commencement  thereof,  the  heir  has  aliened  the  real  property 
descended  to  him,  or  any  part  thereof,  he  shall  be  personally  liable  for  the 
value  of  the  property  so  aliened,  and  judgment  may  be  rendered  therefor, 
and  execution  awarded,  as  in  actions  for  his  own  debts.  But  no  real  property 
aliened  in  good  faith  by-  an  heir,  before  action  commenced  against  him,  is 
hable  to  execution,  or  in  any  manner  affected  by  a  judgment  against  him. 

G.  a  ch.  77, 8  2a 

Sec  5594.  When  devisees  not  liable.—  Devisees  made  liable,  by  the 
foregoing  provisions  of  this  chapter,  to  the  creditor  of  their  testator,  are  not 
80  liable,  unless  it  appears  that  his  personal  assets,  and  the  real  property  of 
the  testator  descended  to  his  heirs,  were  insufficient  to  discharge  the  debt; 
or  unless  it  appears  that,  after  due  proceedings  before  the  probate  court,  the 
creditor  has  been  unable  to  recover  the  debt,  or  any  part  thereof,  from  the 
personal  representatives  of  the  testator,  or  from  his  next  of  kin  or  legatees, 
or  from  his  heirs. 

G.  a  ch.  77,  §  80. 

Sbo.  5595.  Same  —  Liable  for  deflciency.—  In  either  of  the  cases  speci- 
fied in  the  last  section,  the  amount  of  the  deficiency  of  the  personal  assets,  and 
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of  the  rearproperty  descended,  to  satisfy  the  debt  of  the  plaintifiF,  and  the 
amount  which  such  plaintiff  may  have  failed  to  recover  from  the  personal  rep- 
resentatives of  the  testator,  his  next  of  kin,  legatees  and  heirs,  may  be  re- 
covered of  the  devisees  of  such  testator,  to  the  extent  of  the  real  property 
devised  to  them  respectively. 
G.  S.  ch.  77,  §  31. 

Sec.  5596.  Same  —  Limitation. —  But  the  last  two  sections  do  not  affect 
the  liability  of  devisees  for  a  debt  of  their  testator,  where  such  debt  was,  by 
his  will,  expressly  charged  exclusively  upon  the  real  property  devised,  or  by 
the  terms  of  the  will  made  paj^able  exclusively  by  such  devisee,  or  made  pay- 
able out  of  the  real  property  devised,  before  resorting  to  the  personal  prop- 
erty, or  to  any  other  real  property  descended  or  devised. 

G.  S.  ch.  77,  §33. 

Sec  5597.  Devisees. —  The  provisions  of  this  chapter,  with  regard  to 
heirs,  and  to  proceedings  by  and  against  them,  and  to  judgments  and  execu- 
tions against  them,  are  applicable  to  actions  and  proceedings  against  devisees, 
and  they  must  in  like  manner  be  jointly  sued. 

G.  S.  ch.  77,  g  33. 

Sec.  5598.  Apportionment. —  In  actions  brought  against  several  heirs 
jointly,  or  several  devisees  jointly,  the  amount  which  the  plaintiff  recovers 
shall  be  apportioned  among  all  the  heirs  of  the  ancestor,  or  among  all  the 
devisees  of  the  testator,  in  proportion  to  the  value  of  the  real  property  de- 
scended or  devised;  and  such  proportion  can  only  be  recovered  of  each  heir 
or  legatee. 

G.  S.  ch.  77,  §  29. 

Sec  5599.  Same. —  When  the  heirs,  devisees  or  legatees  have  received 
real  or  personal  estate,  and  are  liable  for  any  debts  under  the  provisions  of 
law,  they  shall  be  liable  in  proportion  to  the  estate  they  ma}^  have  respectively 
received;  and  a  creditor  shall  have  a  right  to  recover  his  claim  against  a  part 
,  or  all  of  such  heirs,  devisees  or  legatees,  to  the  amount  of  the  estate  they  have 
respcctivel}"  received ;  but  no  action  shall  be  maintained,  unless  commenced 
within  one  year  from  the  time  the  claim  is  allowed  or  established. 

G.  S.  ch.  77,  §  16.     20  M.  313. 

Sec.  5600.  Same  —  In  case  of  death. —  If  any  of  the  heirs,  devisees  or 
legatees  dies  without  having  paid  his  just  share  of  the  debts,  his  estate  shall 
be  liable  therefor,  as  for  his  own  debt,  to  the  extent  to  which  he  would  have 
l^een  liable,  if  living. 

G.  S.  ch.  77,  §  30. 

Sec  5601.  Contribution. —  If,  by  the  will  of  the  deceased,  any  part  of 
his  estate,  or  any  devisees  or  legatees,  shall  be  made  exclusively  liable  for  the 
debt,  the  devisees  or  legatees  shall  be  liable  to  contribute  among  themselves 
[only]  according  to  the  will. 

G.  S.  ch.  77,  g  17. 

Sec  5602.  Same. —  AVhen  any  of  the  heirs,  devisees  or  legatees  pays  more 
than  his  share  of  such  debt,  the  other  persons  liable  shall  be  holdea  and  com- 
pelled to  contribute  their  just  proportion  of  the  same. 

G.  S.  ch.  77,  §  21. 

Sec  5603.  New  parties, —  If  all  the  persons  liable  for  the  payment  of 
any  such  debt  shall  not  be  included  in  the  action  as  defendants,  the  action  shall 
nol  thereby  be  in  any  way  dismissed  or  barred;  but  the  court  before  which  it 
is  pending  may  order  any  other  parties  brought  in,  by  any  proper  process, 
and  may  allow  such  amendments  as  may  be  necessary  to  make  them  defendanti^ 
on  such  terms  as  the  court  shall  prescribe. 

G.  S.  ch.  77,  §  18. 
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Sec.  5604.  When  debt  disputed. —  If  more  than  one  person  is  liable  as 
aforesaid,  and  the  creditor  brings  an  action  against  all  or  a  part  of  the  persons 
so  hable,  and  the  persons  liable  dispute  the  debt  or  the  amount  claimed,  the 
district  court  may  order  an  issue  to  be  formed,  and  direct  that  the  amount  may 
be  ascertained  by  a  jury;  and  said  court  shall  ascertain  and  determine  how 
much  each  is  liable  to  pay,  and  may  award  execution  therefor. 

G.-a  ch.  77,  g  19.    20  M.  813. 

Child  Born  After  Will  Made. 

Seo.  5605.  Liability  and  provision. —  In  cases  where,  by  the  provisions 
of  any  statute,  a  child  born  after  the  making  of  a  will  is  entitled  to  succeed 
to  a  portion  of  the  testator's  real  and  personal  property,  such  child  shall  have 
the  same  rights  and  remedies  to  compel  a  distribution  of  the  personal  prop- 
erty, and  a  partition  of  the  real  property,  as  are  provided  for  next  of  kin,  and 
for  heirs,  and  shall  in  all  respects  be  liable  in  the  same  manner,  and  to  the 
same  extent,  to  the  creditors  of  his  ancestor,  in  respect  to  the  personal  property 
delivered  to  him,  and  the  real  property  descended  to  him,  as  is  herein  pre- 
scribed in  relation  to  the  next  of  kin,  and  heirs;  and  such  child  may  recover 
of  the  legatees  and  devisees  who  may  have  received  or  taken  any  real  or  per- 
sonal property  of  the  testator,  the  share  or  portion  thereof  to  which  he  may 
be  entitled. 

O.  a  ch.  77,  §  84. 

Other  Persons. 

Seo.  5606L  Sections  applicable. —  The  provisions  of  the  last  two  sec- 
tions,* relative  to  a  child  born  after  the  making  of  a  will,  apply  equally  to 
every  person  who,  being  a  witness  to  a  will,  is  entitled,  by  the  provisions  of 
any  statute,  to  recover  a  portion  of  t4ie  real  or  personal  property  of  the  testator 
from  the  legatees  and  devisees  named  in  such  will. 

G.  a  ch.  77,  g  85.    iSecs.  5597,  5605. 

Preference  in  Payment. 

Sec.  5607.  When. —  In  cases  where  the  next  of  kin,  legatees,  heirs  and 
devisees  are  liable  for 'the  debts  of  their  ancestors,  as  herein  provided,  they 
shall  give  preference  in  the  payment  of  the  same,  and  are  liable  therefor,  in 
the  following  order: 

First.    Debts  entitled  to  a  preference  under  the  laws  of  the  United  States; 

Second.  Judgments  against  the  ancestor  or  testator,  according  to  the  pri- 
ority thereof,  respectively; 

Third.    Debts  due  to  other  creditors. 

G.  &  ch.  77,  §  23. 

Seo.  5608.  When  not. —  No  preference  can  be  given  by  any  next  of  kin, 
legatee,  heir  or  devisee,  to  one  debt  over  another  of  the  same  class,  except  one 
specified  in  the  second  subdivision  of  the  last  section;  nor  is  a  debt,  due  and 
payable,  entitled  to  a  preference  over  a  debt  not  due;  nor  does  the  commence- 
ment of  an  action  against  any  next  of  kin,  legatee,  heir  or  devisee,  for  the 
recovery  of  a  debt,  entitle  it  to  preference  over  others  of  the  same  class. 

O.  a  ch.  77,  §  23. 

Sbc.  5609.  Defense  of. —  The  next  of  kin,  legatees,  heirs  and  devisees 
may  show  that  there  are  debts  of  a  prior  class,  unsatisfied ;  or  that  there  are 
unpaid  debts  of  the  same  class  with  that  on  which  the  action  is  brought;  and 
if  it  appears  that  the  value  of  the  personal  property  delivered  to  them,  or  of 
the  real  estate  descended  or  devised  to  them,  does  not  exceed  the  debts  of  a 
prior  class,  judgment  shall  be  rendered  in  their  favor. 

O.  S.ch.77.  §24. 
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Sec.  5610.  Same, —  If  the  personal  property  delivered  to  such  next  of  kin 
or  legatee,  or  if  the  real  estate  descended  or  devised  to  such  heir  and  devisee, 
exceeds  the  amount  of  debts  which  are  entitled  to  a  preference  over  the  debt 
for  which  the  action  is  brought,  judgment  shall  be  rendered  against  thera  only 
for  such  a  sura  as  bears  a  just  proportion  to  the  other  debts  of  the  same  class 
with  that  on  which  the  action  is  brought. 

G.  S.  ch.  77,  §  25. 

Sec.  5611.  Same  —  Payment. —  If  a  debt  of  a  class  prior  to  that  on  which 
the  action  is  brought,  or  of  the  same  class,  is  paid  by  any  next  of  kin,  legatees, 
heirs  or  devisees,  they  may  prove  such  payment;  and  the  amount  of  the  debt 
so  paid  shall  be  estimated,  in  ascertaining  the  amount  to  be  recovered,  in  the 
same  manner  as  if  such  debts  were  outstanding  and  unpaid,  as  prescribed  in 
the  last  two  sections. 


G.  S.  ch.  77,  8  26. 


898 


Digitized  by 


Google 


CHAPTER  85. 
THE  PROBATE  CODK 


This  18  acts  1889,  oh.  46:  "  An  act  to  establish  a  probate  code."  Apint>ved  April  24,  and  in 
force  on  and  after  October  1,  1889.  This  act  repealed  G.  S.  ch.  7,  §§  5,  6,  7,  8,  9;  ch.  70,  g  7; 
ch.  85,  §§21,  22,  28,  27;  chs.  46,  47,  49,  60,  51,  52,  58,  54,  55,  56,  57,  58,  59,  and  acts  1867,  ch. 
78;  1868,  cha  65,  67,  94;  1869,  chs.  61,  62,  6di|  1870,  chs.  18,  61,  62, 63,  64,  65,  66;  1871,  chs.  55, 
56,  57;  1872,  chs.  68,  64.  65;  1878,  chs.  56,  57,  58,  59,  00;  1874,  chs.  65,  71,  74;  1875,  chs.  88,  89, 
40,  54,  55,  56,  57,  74;  1876,  chs.  87,  42,  77,  78;  1877,  chs.  22,  28;  1878.  chs.  5,  11,  17,  20,  76; 
1879,  chs.  11,  18.  20,  69;  1881,  chs.  82,  48,  118;  1881,  Ex.  a  chs.  84,  76,  80;  1888.  chs.  42,  58, 
126;  1885,  chs.  10,  19,  82,  50,  61,  63,  103,'  105,  118,  123,  128,  168,  223;  1887,  chs.  84,  52,  67,  75. 


TnLE  1.    Jurisdiction. 

2.    Wills  and  thb  fkobatb  thbrbof. 

8.  TTTLB  to  BBAL  PBOPERT7  BY  DE- 
SCENT. 

4.  ADMIN18TRA.TI0N  AND  DISTRIBUTION 
or  ESTATES  OF  INTESTATES. 

Ob    Inventory  and  collection  of  the 

EFFECTS  OF  DECEASED  PERSONS* 

6l  Claims. 

7.  Payment  of  debts  and  leoacies. 

8.  Guardian  and  ward. 

9.  Sales  of  lands  by  executors, 

administrators  and  guardians. 
10.    ck>nysyance  of  real  estate  by 

executors,  administrators  and 

auardl/lns  in  certain  cases. 
IL    Settlement  of  executors*  and 

administrators'  acooxtntb  and 

ASSIONMSNT  OF  RESIDUE. 


TiTLB  12. 
13. 

14. 
15. 


16. 


17. 

18. 


19. 


21. 


CONTENTa 


JURISDICTION. 

Sections, 

5612-5616.  Jurisdiction  of  probate  court. 

5617--5620.  Disqualification. 

6621-5622.  Records. 

6633-5626.  Compensation  ~  Fees. 

WILLS  AND  THE  PROBATE  THEREOF. 

6627-6690.  Making  and  revocation  of  wills. 

6631-5688.  Construction. 

5684-5636.  Share  of  cbUd. 

6637-5688.  Devises  and  legacies  to  witnesses. 

6039-5640.  Provisions  for  payment  of  debts. 

6641-5652.  Probate  of  wills. 

6658-5054.  Contests. 

6655-6657.  Probate  of  lost  or  destroyed  wills. 

6656-5661.  Probate  of  foreign  wills. 

6662-5668.  Qualifications  of  executors  and 
administrators. 

6669-5674.  Bonds  of  executors  and  adminis- 
trators. 

IRLX  TO  REAL  PROPERTY  BY  DESCENT. 

6675.  Descent  of  lands. 

6676i  Homestead. 

6677.  Course  of  descent 

6678i  Degree  —  Computed. 


Sections. 
5679. 

5680-5681. 
5682. 


Partition  and  distribution. 

APPEALS. 

Commitment  of  insane  persons. 

Commitment  of  persons  under 
guardl^lnship  to  inebriate 
hospital. 

Probate  bonds  and  their  pros- 
ecution. 

Forms  of  letters. 

Resignations  and  removals  of 
executors,  administrators  and 
guardians. 

Coroner  to   take  charge   of 

PERSONAL     estate    IN     CERTAIN 
CASES. 

Miscellaneous  proyision& 
Repeals,  and  when  code  takes 
effect. 


Right  of  representation — Pdsthu* 

mous  child. 
Illegitimate  children. 
Election  by  surviving  husband  or 

wife. 


administration  and  distribution. 

5688-5693.    Administration. 
5694.    Distribution. 

INVENTORY  AND  COLLBCnON  OF 


5695-569a    Inventory. 

5699-5700.    Allowance  of  homestead  and  dis- 
tribution. 
5701-5707.    Assets. 
5708-^'>711.    Mortgages. 
5712-5714.    Restoration  of  effects. 

nr.ATifn, 

5715-5735.    Presenting  and  allowing  daiina. 
5726-5729.    Action  on  claims. 

PAYMENT  OF  DEBTS  AND  UBGACn. 

5780-5788.    Time  for  settlement 
5734-5740.    Payment. 
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GUARDIANS  AND  WARDS. 

Who  are  minors. 
Appointment  of  guardian. 
Special  provisions. 
Guardians  of  incompetents. 
Guardian  of  absent  person. 
Guardian's  bond  and  oath. 
Inventory. 

Duties  and  powers  of  guardians. 
Sale  of  ward's  estate. 
Investment  of  funds. 
Settlement  by  guardians. 

LANDS  BY  EXECUTORS,    ADMINISTRA- 
TORS AND  GUARDIANS. 

By  executors  and  administrators. 
By  foreign  executors  or  adminis- 
trators. 
By  husband  or  wife. 
Record  of  sale. 
Action  for  recovery. 
Sale  of  contract  for  purchase. 
Mortgages. 
Right  of  way  to  railroads. 


Sections, 

5741. 
6742-5750. 
6751-5753. 
5754-5758. 
5759-5763. 
57ti3-5764. 

5765. 
6766-5773. 
5774-5775. 
577(i-5778. 
5770-5783. 

SALES  OF 

5783-5805. 
5800-5^07. 

5808. 
5800-5811. 
5812-5814. 
5815-5819. 
5820-5823. 
5824-5826. 

CONVEYANCES  BY  EXECUTORS,  ADMINISTRATORS 
AND  GUARDIANS. 

5827.  To  complete  contract  of  deceased. 

5828.  Petition. 
6829.    Hearing, 

5830.  Decree. 

5831.  Appeal. 

5832.  Etfect  of  conveyance. 

5833.  Recording  decree. 

5834.  Death  of  contractee. 

5835.  Insane  and  incompetents. 

SETTLEMENT  AND  ASSIGNMENT  OF  RESIDUE. 

5836-5841.  Settlement. 
5842-5848.  How  made. 
5849-5856.    Advancements. 

PARTITION  AND  DISTRIBUTION. 

5857-5865.  Partition. 

5866.  Distribution. 

5867-5868.  Expenses. 

5869.  Decree  without  notice. 

APPEAIA 


5870-5875.     Procedure. 

58 1 6-5879.     Trial  on  appeal 

5880-5883.     Judgment. 


Sections, 
5884-5886. 
5887-5895. 
5896. 
5897-5899. 


COMMITMENT  OF  INSANB, 

Jurisdiction. 

Ck>mmitment. 

Discharge. 

Fees  and  expenses. 


COMMITMENT  OF  INEBRIATS8. 

5900.  Authorized. 

5901.  Jury. 

5902.  Notice. 

5903.  Warrant 

5904.  Procedure. 

I  PROBATE  BONDS. 

6905.  How  made  and  prosecuted. 

5906.  Additional  bonds. 

5907.  Permission  to  sue. 

5908.  Copy  —  Evidence. 

FORMS  OF  LETTERS. 

5909.  Letters  testamentary. 

5910.  Administration  with  will, 

5911.  Administration. 
6912.  Guardianship. 

RESIGNATIONS  AND  REMOVALS. 

5913.  Resignations. 

5914.  Removals. 
5915-6916.     Citation. 

5917,     Administrator  de  bonis  nofw 
5918-5921.     Prior  resignations. 

CORONER  TO  TAKE  EFFECTS. 

5922-5934.    When  and  how. 

MISCELLANEOUS  PROVISIONS. 

6925-5934.  Powers  of  probate  court. 

5935-5937,  Foreign  executor,  etc. 

5938-5939.  Petitions  and  information. 

5940-5941.  Disbursements, 

5942-5944.  Publications. 

REPEALS  —  WHEN  CODE  TAKES  EFFECT. 

5945,  Proceedings  conform  to  code. 

5946-5947,  Fees. 

5948.  Repeal. 

5949.  When  code  takes  effect. 


TITLE  1. 

See  1893,  cK  116. 

JURISDICTION. 
«  This  title  contains  the  substance  and  supersedes  all  of  ch.  49,  G.  S.,  as  amended  1868,  ch.  94 ; 
1870,  ch.  66;  1872,  ch.  63:  except  §  7,  relating  to  proceedings;  §  12,  to  costs;  §  13,  to  orders; 
g§  14,  15,  16,  and  acts  1874,  ch.  71,  relating  to  appeals,  which  are  provided  for  in  subsequent 
titlea  Section  3,  ch.  49,  G.  S.,  expressly  conferring  jurisdiction,  was  not  carried  into  this  code. 
This  title  also  contains  the  substance  of  §  7,  ch.  70 ;  §§  5,  6  and  7,  ch.  7,  of  G.  S.,  and  acts  1875, 
ch.  87,  gg  2  and  3;  1881,  Ex.  S.  ch.  80.     38  M.  11,  13. 

Sec.  5612.  Titie  of  code. —  This  act  shall  be  known  as  the  probate  code 
of  Minnesota. 

Prob.  C.  §  1.    45  M.  201. 

Sec.  5G13.  Probate  court. —  There  is  established  in  each  organized  county 
in  this  state,  a  probate  court,  which  shall  be  held  by  the  judge  of  probate, 
and  shall  be  a  court  of  record  and  shall  have  and  use  a  seal. 

Prob.  C.  §  2.    Substantially  g  1,  ch.  49,  G.  S.    See  24  M.  148 ;  28  M.  203 ;  37  ^L  233 ;  38  M.  45a 
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Sec.  6614.  Exclusive  jurisdiction.— The  jurisdiction  acquired  by  any 
probate  court  over  a  matter  or  pKoceeding  is  exclusive  of  that  of  any  other 
probate  court,  except  when  otherwise  provided  by  law;  and  when  a  guardian  • 
18  appointed,  or  any  other  proceeding  is  commenced,  in  the  probate  court  of  a 
panicular  county,  all  further  proceedings  in  respect  to  the  same  shall  be  con- 
tinued in  that  court. 

Prob.  C.  §  8.    Same  as  §  4  ch.  49,  G.  8.    20  M.  84;  87  M.  285;  44  M.  6. 

SEa  5615.  Administration  —  When  and  where.—  Wills  must  be 
proved  and  letters  testamentary  or  of  administration  granted: 

1.  In  the  count}'  in  which  the  decedent  was  a  resident  at  the  time  of  his 
death ; 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving  estate  therein, 
he  not  being  a  resident  of  the  state; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be  at  the  time  of  his 
death  or  shall  thereafter  come,  the  decedent  having  died  out  of  the  state,  and 
not  resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent  not 
being  a  resident  of  the  state,  and  not  leaving  estate  in  the  county  in  which  he 
died; 

5.  When  the  estate  of  the  decedent  is  in  more  than  one  county,  he  having 
died  out  of  the  state,  and  not  having  been  a  resident  thereof  at  the  time  of  his 
death,  or  being  such  non-resident  and  dying  within  the  state,  and  not  leaving 
estate  in  the  county  wliere  he  died,  the  probate  court  of  that  county  in  which 
application  is  first  made  for  letters  testamentary  or  of  administration  has  ex- 
clusive jurisdiction  of  the  settlement  of  the  estate. 

Prob.  C.  §  4.  SubslantiaUy  §  2,  ch.  49,  G.  S.,  as  amended  1868,  ch.  94,  §  1.  28  M.  84;  87  M. 
238. 

Seo.  5616.  Office. —  The  judge  of  probate  shall  keep  his  office  at  the 
county  seat,  and  the  same  shall  be  kept  open  at  reasonable  hours,  suitable 
and  convenient  for  the  inspection  and  examination  of  the  records  therein;  the 
court  shall  always  be  open  for  the  transaction  of  business. 

He  shall  on  the  first  Monday  of  each  month  hold  a  general  term  of  the  pro- 
bate court  therein;  he  may  hold  special  terms  at  such  times  and  in  such  places 
in  the  county  as  he  may  deem  advisable. 

Prob.  C.  §  6.  This  section  is  contained  in  §  6,  ch.  49,  G.  S.,  which  also  provided  that  records 
should  be  transferred  to  successor  in  office,  *'  who  has  power  to  complete  all  uafinislied  busi- 
ness.'' 

Disqualifications. 

Sec.  5617.  Judge  disqualified,  when.— When  the  judge  of  probate 
of  any  county,  his  wife,  child,  or  other  lineal  descendant,  parent,  brother 
or  sister  shall  be  an  heir,  devisee  or  legatee  or  as  a  material  witness,  or 
when  such  judge  shall  be  an  executor,  administrator  or  guardian  of  any 
ward  or  interested  as  creditor  or  otherwise  in  any  question  to  be  decided,  he 
shall  be  disqualified  to  act  in  relation  to  that  estate,  or  in  the  decision  of  such 
question,  as  the  case  may  be. 

The  judge  of  probate  so  disqualified  shall  enter  in  his  records  the  grounds 
of  his  disqualification,  and  shall  make  an  order  reciting  said  grounds  ot*  dis- 
qualititation,  and  requiring  the  judge  of  probate  of  an  adjoining  county  to 
attend  at  the  office  of  the  judge  of  probate  so^  disqualified,  and  administer 
said  estate  or  so  much  thereof  as  the  said  judge  is  so  disqualified  from  doing. 

And  it  shall  be  the  duty  of  such  judge  of  probate  to  hear,  try  and  deter- 
mine such  matters  m  the  same  manner  and  with  like  effect  as  the  judge  of 
probate  of  said  court  might  have  done,  had  he  not  been  so  disqualified. 

Prob.  C.  §  5.     This  contains  §  5,  ch.  49,  G.  S,  as  amended  1872,  ch.  68. 

Sbc.  5618.    Cannot  act  as  d^ttomey No  judge  of  probate  or  his  clerk 

^hall  be  counsel  or  attorney  in  any  action  or  proceeding  for  or  against  any 
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legatee,  heir,  creditor,  executor,  administrator,  guardian  or  ward,  in  any  mat- 
ter which  would  by  law  come  before  such  probate  court.* 

Nor  shall  such  judge  or  clerk  be  required  to  counsel,  advise  or  draw  or  pre- 
pare an}'^  paper  relating  to  any  estate  which  is  or  may  be  brought  before  such 
court,  except  orders,  citations,  decrees,  executions,  warrants  and  subpoenas 
issuing  out  of  such  court. 

Prob.  C.  §  18.    Aboye  *  is  substantially  §  11,  ch.  49,  G.  S.,  and  below  *  is  new. 

Sec.  5619.  Nor  law  partner. —  No  attorney  who  is  a  law  parti;ier  of  any 
judge  of  probate,  shall  appear  or  practice  as  an  attorney  in  any  action  or  pro- 
ceeding before  such  judge  of  probate. 

Prob.  C.  §  14.    Same  as  §  1,  ch.  80,  acts  1881,  Ex.  S. 

Sbo.  6620.  Nor  clerk. —  No  clerk  of  any  probate  court  shall  appear  or 
practice  as  an  agent  or  attorney  in  an}^  action  or  proceeding  in  the  probate 
court  of  which  he  is  such  clerk. 

Prob.  C.  g  15.    Same  as  §  2,  ch.  80,  acts  1881,  Ex.  S. 

Records. 

Seo.  6621.  Books  of  record.—  The  probate  court  shall  keep  the  follow- 
ing books  of  record : 

1.  A  minute  book,  in  wl^'ch  shall  be  entered  a  memorandum  of  all  official 
business  transacted  by  it  or  in  the  probate  office. 

2.  A  register,  in  which  shall  be  entered  every  matter  or  proceeding  had  in 
said  court  under  a  proper  title,  that  pertaining  to  the  estate  of  each  deceased 
person  under  the  name  of  the  deceased;  that  pertaining  to  guardians  under 
the  name  of  the  minor  or  other  person  under  guardianship;  that  pertaining* 
to  an  insane  person  under  his  n-ame,  with  a  brief  statement  of  the  nature 
thereof,  and  of  all  papers  filed  which  in  an^^wise  relate  thereto,  with  the  date 
of  filing  and  a  reference  to  the  volume  and  page  of  the  minute  and  other 
books,  where  any  record  shall  have  been  made  in  any  §uch  matter  or  proceed- 
ing; such  register  shall  be  alphabetically  indexed. 

3.  A  record  of  wills,  in  which  shall  be  recorded  all  wills  admitted  to  pro- 
bate with  the  certiKcate  of  the  probate  thereof. 

4.  A  reqord  of  bonds,  in  which  shall  be  recorded  all  bonds  filed  and  ap- 
proved by  it. 

5.  A  record  of  letters,  in  which  shall  be  recorded  all  letters  testamentary, 
administration  or  guardianship,  issued  by  it. 

6..  A  record  of  claims,  in  which  shall  be  entered  under  the  title  of  each  es- 
tate, all  claims  tiled  with  the  probate  court,  in  favor  of  or  against  the  estate. 
It  shall  contain  the  number  of  the  claim,  the  date  of  filing,  name  of  claimant, 
nature  of  claim  and  the  amount,  amount  allowed,  amount  disallowed  with 
the  date  of  such  allowance  or  disallowance;  it  shall  also  contain  the  nature 
of  ofi'set,  amount  of  offset,  amount  allowed,  amount  disallowed,  with  a  final 
balance,  in  favor  of  estate  or  against  estate. 

7.  A  record  of  orders,  decrees  and  judgments  in  which  shall  be  recorded 
all  orders,  decrees  and  judgments  and  orders  in  the  nature  of  decrees  and 
judgments  signed  by  the  probate  court  and  filed,  except  orders  allowing  or 
disallowing  claims. 

Prob.  C.  §  7.  This  section  contains  §  8,  ch.  49,  G.  S.,  as  amended  1868.  ch.  94;  1870,  ch.  66, 
and  §  9,  ch.  49,  G.  S.,  repealed  by  acts  1868,  ch.  94'.  29  M.  88;  28  M.  204. 

Sec.  5622.  Same  —  Index. —  Each  of  such  books  shall  have  an  index,  re- 
ferring to  the  entries  in  alphabetical  order,  under  the  name  of  the  person  to 
whose  estate  or  business  they  relate,  and  indicating  the  page  of  the  book  where 
the  entry  is  made. 

Prob.  C.  §  8.    Same  as  §  10,  ch.  49,  G.  S. 
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COMPENSATIOK  —  FeB8. 

Sec.  5623.  Compensation —  There  shall  b§  allowed  and  paid  to  the  sev- 
eral judges  of  probate  in  this  state  an  annual  compensation  for  their  services 
as  follows:  In  all  counties  having  a  special  law  fixing  the  compensation  of 
such  judge  of  probate  or  clerk  of  probate  or  for  clerk  hire,  such  sum  as  is 
therein  provided;  in  all  counties  in  which  such  compensation  is  not  fixed  by  a 
special  law,  having  a  population  of  one  thousand  or  less,  the  sura  of  one  hun- 
dred dollars;  and  in  all  other  counties  the  sum  of  one  hundred  dollars  for  the 
first  thousand  inhabitants,  and  an  additional  sura  of  fifty  dollars  for  each  ad- 
ditional thousand  of  population  or  major  fraction  thereof,  to  be  paid  monthly 
by  the  treasurer  of  the  county  upon  the  warrant  of  the  county  auditor,  jpw- 
vid^ff^  that  in  counties  having  a  special  law  fixing  the  compensation  the  same 
shall  not  exceed  the  sum  of  four  thousand  dollars  per  annum. 

Prob.  C.  ^  9.  In  G.  S.  ch.  70,  §  7,  fees  were  aUowed.  Acts  1875,  ch.  37,  provided  in  §  1 
for  compensation  in  proportion  to  population  as  above,  making  special  provisions  for  Ramsey 
and  Dakota  counties,  and  did  not  contain  the  provision  excluding  where  compensation  fixed 
by  special  law.  Tliis  was  amended  1»77,  ch.  60,  by  striking  out  the  Dakota  county  provision. 
These  laws  appeared  as  ^  5.  ch.  7,  G.  8.  1878,  and  were  repealed  by  Prob.  C.  8  822.  Acts  1875, 
ch.  ^7,  ^§  4,  5.  as  anienaed  lb85,  ch.  10<5,  enacted  that  the  estates  to  be  administered  should 
pav  into  county  treasury  certain  sums  in  lieu  of  fees,  which  were  also  repealed  by  Prob.  C 

Sec.  5G24.  Same. —  The  county  auditor  in  determining  the  population  lof 
any  county,  for  the  purpose  of  ascertaining  the  compensation  to  be  paid  to 
the  judge  of  probate,  shall  take  the  census  taken  by  the  state  of  Minnesota  in 
eighteen  hundred  and  eighty-live  or  any  census  thereafter  taken  by  the  United 
Stales  or  the  state  of  Mmnesota,  and  add  live  per  cent,  of  the  population,  as 
shown  by  the  last  census  taken,  for  each  year  expiring  alter  the  year  in  which 
said  census  was  taken. 

Prob.  C.  §:  10.     Substantially  §  2,  ch.  37,  acts  1876,  which  appeared  as  §  6,  ch.  7,  G.  S.  1878, 

and  repealed  by  g  32*3,  Prob.  C. 

Sec,  5625.  Clerk  hire. —  All  probate  judges  whose  salary  exceeds  the  sum 
of  twelve  hundred  dollars,  may  receive  a  further  sum,  to  be  annually  fixed  by 
the  board  of  county  commissioners,  not  exceeding  live  hundred  dollars  in  any 
one  year,  for  clerk  hire. 

Prob.  C.  g  11.  Same  as  first  sentence  of  §  8,  ch.  87,  acts  1875,  which  appeared  as  g  7,  ch.  7, 
G.  S.  iy7!<,  and  repealed  by  Prob.  C.  §  823.  The  second  sentence  prohibited  judges  or  clerks  oi 
probate  from  taking  fees. 

Sec.  5626.  Unlawful  fees. —  The  judge  of  probate  or  his  clerk  shall  not 
charge  or  receive  any  fees  or  compensation,  other  than  as  provided  m  this 
code,  but  this  shall  not  prohibit  the  judge  of  probate  or  his  clerk  from  receiv- 
mg  fees  for  taking  acknowledgment  of  papers  and  administering  oaths  outside 
of  the  line  of  probate  duties. 

Prob.  C.  §  12.    Substantially  second  paragraph  of  g  3,  oh.  87,  acts  1876. 
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TITLE  2. 

WILLS  AND  THE  PROBATE  THEREOF. 

This  title  contains  all  of  chs.  47  and  50  of  G.  S..  except  §  26,  providing  for  maintenance  of 
widow  and  minor  children  pending  settlement  of  the  estate ;  )$  29,  exempting  specific  devisee 
from  payment  of  debts  when  intended  by  testator;  §  80,  empowering  executor  to  retain  de- 
vises until  estate  settled;  j^^Sl,  82,  83,  enabling  devisees  to  hold  pending  settlement;  and  (^  85, 
requiring  attestel  copy  of  will  and  probate  to  be  recorded  in  county  in  which  lands  lie,  which 
do  not  appear  to  have  been  carried  into  the  probate  code. 

Making  and  Revocation  of  Wills. 

Seo.  5627.  Who  may  make  a  will  —  Intestate.—  Any  person  of  full 
age  and  sound  mind  may  dispose  by  will  of  all  or  any  part  of  his  property, 
subject  to  the  payment  of  his  debts,  except  as  otherwise  provided  in  this  code; 
and  all  estate  of  a  testator  not  so  disposed  of  shall  descend  as  the  estate  of  an 
intestate,  and  shallbe  administered  by  the  executor  or  the  administrator  witir 
the  will  annexed  in  the  same  manner  as  if  he  had  been  appointed  adminis- 
trator. 

Prob.  C.  §  16,  G.  S.  ch.  47,  §  1,  empowered  dispoeal  by  wiU  in  writing  of  lands  seized  in  his 
own  rijcht  or  any  descendible  interest  therein,  and  married  women  to  dispose  by  will  in  trrit- 
ing  of  real  or  personal  property  held  or  to  which  entitled,  the  same  as  if  unmarried,  except  that 
husband  must  consent  in  writing.  Acts  1869.  ch.  61,  struck  out  provision  requiring  con^^nt  of 
husband.  Section  4  provided  tor  disposal  of  personal  estate  by  will  in  writing.  These  are 
consolidated  in  the  alK)ve  section  by  '*  all  or  any  part  of  his  property/*  and  the  prior  limitations 
eliminated.     32  M.  348;  40  M.  874. 

Sec.  5628.  Nuncupative  wills. —  No  nuncupative  or  unwritten  will,  be- 
queathing personal  estate  shall  be  valid,  unless  made  by  a  soldier  while  in 
actual  military  service,  or  by  a  mariner  while  at  sea. 

Prob.  C.  §  20.     Same  as  §  6,  ch.  47,  G.  S. 

Sec.  5629.  ^How  executed. —  No  will,  except  such  nuncupative  wills  as 
are  hereinafter  mentioned,  shall  be  effectual  to  pass  any  estate,  real  or  per- 
sonal, or  to  change  [charge]  or  in  any  way  affect  the  same,  unless  it  is  in  writ- 
ing, and  signed  at  the  end  thereof  by  the  testator,  or  by  some  parson  in  his 
presence  and  by  his  express  direction,  and  attested  and  subscribed  in  his  pres- 
ence by  two  or  more  competent  witnesses;  and  if  the  witnesses  are  competent 
at  the  time  of  attesting  the  execution  of  the  will,  their  subsequent  incompe- 
tenc3%  from  whatever  cause  it  arises,  shall  not  prevent  the  probate  and  allow- 
ance of  the  will  if  it  is  otherwise  satisfactorily  proven. 

Prob.  C.  §  19.     Same  as  §  5.  ch.  47,  G.  S.     20  M.  245 ;  25  M.  41 ;  45  M.  365. 

Sec  5630.  Revocation. —  No  will,  nor  any  part  thereof,  shall  be  revoked, 
unless  by  burning,  tearing,  cancelling  or  obliterating  the  same,  with  the  in- 
tention of  revoking  it,  by  the  testator,  or  by  some  person  in  his  presence,  and 
by  his  direction;  or  by  some  will,  codicil,  or  other  writing,  signed,  attested 
and  subscribed  in  the  manner  provided  for  the  execution  of  a  wdl.  Provided 
that  nothing  contained  in  this  section  shall  prevent  the  revocation  implied  by 
law  from  subsequent  change  in  the  condition  or  circumstances  of  the  testator. 

Prob.  C.  §  23.     Same  as  §  9,  ch.  47,  G.  S.     20  M.  245;  38  IVL  172;  47  M.  178. 

CONSTBUOTION. 

Sec.  5631.  What  estate  passes —  Every  devise  of  land  in  any  will  shall 
be  construed  to  convey  all  the  estate  of  the  devisor  therein  which  he  could 
lawfully  devise,  unless  it  shall  appear  by  the  will  that  the  devisor  intended 
to  convey  a  less  estate. 

Prob.  C.  i^  17.    Same  as  §  2,  ch.  47,  G.  S.    84  M,  178. 
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Sec.  5632.  After-acquired  property.— All  property  acquired  by  the 
testator  after  making  his  will,  shall  pass  thereby  in  like  manner  as  if  pos- 
sessed at  the  time  of  making  the  will,  if  it  appears  by  the  will  that  such  was 
his  intention. 

Prob.  C.  §  18.  Same  as  g  3,  ch.  47,  G.  S.,  except  that  latter  confined  to  **  any  estate,  right 
or  interest  in  lands." 

Sec.  5633.  When  devisee  or  legatee  dies.— When  a  devise  or  legacy 
is  made  to  any  child  or  other  relation  of  the  testator,  and  the  devisee  or  leg- 
atee dies  before  the  testator,  leaving  issue  who  survives  the  testator,  such 
issue  shall  take  the  estate  so  given  by  the. will  in  the  same  manner  as  the  dev- 
isee or  legatee  would  have  done  if  he  had  survived  the  testator,  unless  a  dif- 
ferent disposition  is  made  or  directed  by  the  will. 

Pl-ob.  C.  §  42.     Same  as  §  25,  ch.  47,  G.  S. 

Share  of  Child. 

Sec.  5634.  Born  after  will  made.— When  any  child  is  born  after  the 
making  of  his  parent's  will  and  no  provision  is  made  therein  for  him,  such 
child  shall  have  the  same  share  in  the  estate  of  the  testator  as  if  he  had  died 
intestate;  and  the  share  of  such  child  shall  be  assigned  to  him  as  provided 
by  law  in  case  of  intestate  estates,  unless  it  is  apparent  from  the  will  that  it 
was  the  intention  of  the  testator  that  no  provision  should  be  made  for  such 
child. 

Prob.  C.  §  39.     Same  as  §  22,  ch.  47.  G.  S.     14  M.  18. 

Sec.  5635.  Omitted  by  mistake  or  accident.— When  any  testator 
omits  to  provide  in  his  will  for  any  of  his  children,  or  for  the  issue  of  an\^  de- 
ceased child,  and  it  appears  that  such  omission  was  not  intentional,. but  was 
made  by  mistake  or  accident,  such  child,  or  the  issue  of  such  child,  shall  have 
the  same  share  in  the  estate  of  the  testator  as  if  he  had  died  intestate,  to  be 
assigned  as  provided  in  the  preceding  section. 

Prob.  C.  §  40.     Same  as  §  23,  ch.  47.  G.  S.     3  M.  209. 

Sec.  5636.  Apportionment. —  When  any  share  of  the  estate  of  a  testator 
is  assigned  to  a  child  born  after  the  making  of  a  will,  or  to  a  child  or  the 
issue  of  a  child  omitted  in  the  will,  as  hereinbefore  mentioned,  the  same  shall 
first  be  taken  from  the  estate  not  disposed  x)f  by  the  will,  if  any;  if  that  shall 
not  be  sutiicient,  so  much  as  is  necessary  shall  be  taken  from  ail  the  devisees 
or  legatees,  in  proportion  to  the  value  of  the  estate  they  ma}^  respectively  re- 
ceive under  the  will,  unless  the  obvious  intention  of  the  testator  in  relation  to 
some  specific  devise  or  bequest,  or  other  provision  in  the  will,  would  thereby 
be  defeated;  in  which  case  such  specific  devise,  legacy,  or  provision  ma}'  be 
exempted  from  such  apportionment,  and  a  dilferent  apportionment  may  be 
adopted,  in  the  discretion  of  the  court. 

Prob.  C.  §  41.    Same  as  §  24.  ch.  47,  G.  S. 

DivisEs  AND  Legacies  to  Witnesses. 

Sec.  5637.  When  void. —  All  beneficial  devises,  legacies  and  gifts,  made 
or  given  in  any  will  to  a  subscribing  witness  thereto,  shall  be  wholly  void, 
unless  there  are  two  other  subscribing  witnesses  to  the  same;  but  a  mere 
charge  on  the  lands  of  the  devisor  for  the  payment  of  debts  shall  not  prevent 
his  creditors  from  being  com[}etent  witnesses  to  his  will. 

Prob.  C.  ^  21.  Same  as  §  7,  ch.  47,  G,  S.,  except  that  latter  had  word  ** competent"  after 
•'other"  and  before  "subscribing." 

Sec.  5638.  When  wiU  not  established.— If  any  witness  to  whom  a 
beneficial  devise  is  made  or  given  would  be  entitled  to  any  share  of  the  estate 
of  the  testator  in  case  the  will  is  not  established,  then  so  much  of  the  share 
ibnt  wo'iM  iiM^-p  /|oc:r>prided  or  been  distributed  to  such  witness  as  will  not 
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exceed  the  devise  or  bequest  made  to  him  in  the  will,  shall  be  saved  to  him 
and  he  may  recover  the  same  of  the  devisees  or  legatees  named  in  the  will, 
in  proportion  to  and  out  of  the  parts  devised  or  bequeathed  to  them. 
Prob.  C.  §  23.    Same  as  g  8,  ch.  47,  G.  S. 

•     Provision  for  Payment  of  Debts. 

Sec.  5639.  Must  be  followed. —  When  the  testator  makes  provision  by 
his  will,  or  designates  the  estate  to  be  appropriated  for  the  payment  of  his 
debts,  the  expenses  of  administration,  or  family  expenses,  they  shall  be  paid 
according  to  the  provisions  of  the  will,  and  out  of  the  estate  thus  appropri- 
ated. 

Prob.  C.  §  43.     Same  as  §  27,  ch.  47,  G.  a 

Sec.  5640.  When  not  sufficient. —  If  the  provisions  made  by  the  will,  or 
the  estate  appropriated,  is  not  sufficient  to  pay  the  debts,  expenses  of  admin- 
istration and  family  expenses,  such  part  of  the  estate,  real  and  personal,  as  is 
not  disposed  of  by  will,  if  any,  shall  be  appropriated  according  to  the  provis- 
ions of  the  law  for  that  purpose. 

Prob.  C.  §  44.     Same  as  §  28,  ch.  47,  G.  S. 

Probate  of  Wills. 

Seo.  5641.  Necessary  to  pass  title.— No  will  shall  be  effectual  to  pass 
either  real  or  personal  estate  unless  it  is  duly  proved  and  allowed  in  the  pro- 
bate court,  or,  on  appeal,  and  the  probate  of  a  will  of  real  or  personal  estate 
as  herein  mentioned,  shall  be  conclusive  as  to  its  due  execution. 

Prob.  C.  §31.    Same  as  §  17,  ch.  47,  G.  S.    45  M.  480 :  40  M.  374. 

Seo.  5642.  Delivery  of  will  to  court —  If  any  person  having  the  cus- 
tody of  a  will  after  the  death  of  the  testator,  without  reasonable  cause,  neg- 
lects to  deliver  the  same  to  the  probate  court  having  jurisdiction  of  it,  after 
being  duly  notified  by  such  court  for  that  purpose,  he  may  be  committed  to 
the  jail  of  the  county  by  warrant  issued  by  such  court,  and  there  be  kept  in 
close  continement  until  he  delivers  the  will  as  above  directed. 

Prob.  C.  §5  24.  Same  as  g  13,  ch.  47,  G.  S.  Section  10,  ch.  47,  G.  S..  required  custodian  to 
deliver  will  to  court  within  thirty  days  after  death  of  tesstator,  and  §  11  required  executor  to 
accept  or  renounce  within  same  time,  an^  §  12  prescribed  penaity  for  failure.  These  were  not 
carried  into  probate  code.    32  M.  445. 

Seo.  5643.    Issuance  of  letters  testamentary When  a  will  is  duly 

proved  and  allowed,  the  probate  court  shall  issue  letters  testamentary  thereon 
to  the  executor  named  therein,  if  he  is  legally  competent  and  accepts  the  trust 
and  gives  bond  as  required  by  law. 

Prob.  C.  ^  50.  Same  as  §  1,  ch.  50,  G.  S.  Section  8,  ch.  50.  G.  S.^  provided  that  the  mar- 
riage of  female  executrix  extinguished  her  authority.  Acts  1874,  ch.  65,  enacted  that  mar- 
riage should  not  extinguish  the  authority.  This  act  appeared  as  §  9,  ch.  50,  G.  S.  IblH,  and 
was  repealed  by  Prob.  C.  g  332. 

Seo.  6644.  Petition  for. —  Any  executor,  devisee  or  legatee  named  in  any 
will,  or  any  other  person  interested  in  the  estate  may,  at  any  time  after  the 
death  of  the  testator,  petition  the  court  having  jurisaiction  to  have  the  will 
proved,  whether  the  same  is  in  his  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jurisdiction  of  the  state,  or  a  nuncupative  will. 

Prob.  C.  §  25.    Not  in  G.  S. 

Sko.  5645.  Form  of. —  A  petition  for  the  probate  of  a  will  must  be  veri- 
fied and  must  show: 

1.  The  names,  ages  and  residence  of  the  lieirs  and  devisees  of  the  decedent, 
so  far  as  known  to  the  petitioner; 

2.  The  probable  value  of  the  personal  property  of  the  estate,  and  also  the 
probable  value  of  the  real  property  and  its  character; 

3.  The  name  of  the  executor  or  executors  named  in  the  will,  if  any,  and  his 
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or  their  residence,  if  known,  and  the  name  of  the  person  for  whom  letters  tes- 
tamentary or  of  administration  are  pra3'ed. 

•  Prob.  C.  §  26.  New.  G.  S.  ch.  47,  §  14.  only  provided  that  when  will  delivered  court  shall 
appoint  time  and  place  for  hearing  and  issue  notices  to  all  concerned. 

Sec.  5646.    Defects  not  material.—  No  defect  of  form  or  in  the  statement 
of  facts  contained  in  the  petition  shall  invalidate  the  probate  of  a  will. 
Prob,  C.  §  27.     Not  in  G.  S. 

Sec.  5647.  Notice. —  Such  petition  shall  be  filed  in  the  probate  court,  artd 
upon  receivipg  and  filing  said  petition,  the  court  shall  appoint  a  time  and 
place  for  proving  such  will,  when  all  persons  interested  may  appear  for  or 
contest  the  probate  of  it;  and  it  may  cause  such  other  or  further  notice  to  be 
given  to  any  persons  interested  as  it  may  deem  proper.   45  M.  430. 

Prob.  C.  §  28.  Section  14,  ch.  47,  G.  S.,  provided  that  upon  the  filing  6f  the  will  the  court 
appoint  the  time  and  place  for  hearing,  and  cause  notice  to  be  served  on  all  persons  inter- 
ested.    80M.  202;  28M.123. 

Sec.  5648.    Defective  notice That  any  will  duly  executed  and  which 

has  heretofore  been  actually  admitted  to  probate  by  any  probate  court  within 
this  state,  whether  proper  notice  thereof  had  previously  been  given  or  not; 
and  which  will  or  a  certified  copy  thereof  has  been  of  record  in  the  office  of 
the  register  of  deeds  of  ihe  county  where  the  real  estate  thereby  affected  was 
at  the  time  of  the  making  of  such  record,  or  is  situate,  for  a  period  of  not  less 
than  ten  years  from  the  passage  of  this  act  may  be  read  in  evidence  in  any 
court  within  this  state  and  shall  have  the  same  force  and  effect  as  if  the  proper 
notice  of  probate  of  such  will  had  been  given,  and  no  right,  title  or  estate  in 
lands  situate  within  this  state  derived  under  such  will  shallbe  held  invalid  or 
set  aside  by  reason  of  any  defect  in  such  notice,  unless  the  action  in  which  the 
validity  of  such  title  shall  be  called  in  question,  be  commenced  or  the  defense 
alleging  its  invalidity  be  interposed  within  ten  years  after  the  actual  record- 
ing of  such  will  as  aforesaid ;  provided,  that  persons  under  disability  by  reason 
of  being  minors,  insane  persons,  idiots,  persons  in  captivity,  or  in  any  country 
with  which  the  United  States  were  at  war  when  such  record  was  made,  may 
coiuraence  action  or  interpose  such  defense  at  any  time  within  ten  years  after 
the  removal  of  such  disability ;  provided,  further,  that  such  action  shall  be  com- 
menced with  reasonable  diligence  in  all  cases. 

1887,  cb.  202,  §  1 :  "An  act  defining  the  force  i  nd  effect  of  wills  heretofore  admitted  to  rec- 
ord and  to  limit  the  time  within  which  the  same  may  be  questioned.*'  Approved  Marrh  3, 
1^87.    In  force  January  1,  1888.    And  not  to  apply  to  any  action  or  proceeding  then  pending. 

Sec  5649.  Testimony  of  one  witness.— If  no  person  appears  to  con- 
test the  probate  of  a  wilLat  the  time  appointed  for  that  purpose,  the  court 
may,  in  its  discretion,  grant  probate  thereof  on  the  testimony  of  one  pf  the 
subscribing  witnesses  only,  if  such  witness  testifies  that  such  will  was  exe- 
cuted according  to  law,  and  that  the  testator  had  testamentary  capacity  to 
make  the  same  at  the  time  of  the  execution  thereof. 

F^h.  C.  §  29.    Same  as  §  15,  ch.  47,  O.  S.    40  M.  878. 

Seo.  5650.  Other  witnesses  and  testimony. —  If  none  of  the  subscrib- 
ing witnesses  reside  in  this  state  at  the  time  appointed  for  proving  the  will, 
the  court  may,  in  its  discretion^  admit  the  testimony  of  other  witnesses  to 
prove  the  sanity  of  the  testator  and  the  execution  of  the  will;  and,  as  evi- 
dence of  the  execution  of  the  will,  may  admit  proof  of  the  hand-writing  of 
the  testator  and  of  the  subscribing  witnesses. 

Prob.  C.  g  80.    Same  as  §  16,  ch.  47,  G.  8.   40  M.  373. 

8ko.  6651.  Nuncupative  wills. —  Nuncupative  wills  may  at  anytime 
within  six  months  after  the  testamentary  words  are  spoken  by  the  decedent, 
be  admitted  to  probate  on  petition  and  notice  as  provided  for  the  probate  of 
wills  executed  in  writing.  The  petition  must  allege  that  the  testamentary 
words  or  the  substance  thereof  were  reduced  to  writing  within  thirty  days 
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after  they  were  spoken,  which  writing  must  accompany  the  petition.  No 
such  will  shall  be  admitted  to  probate  except  upon  tne  evidence  of  at  least 
two  credible  and  disinterested  witnesses. 

Prob.  C.  §  38.    Not  in  G.  S. 

Seo.  5652.  Certiflcate  of  proof —  Evidence. —  Every  will,  when  proved 
as  provided  in  this  chapter,  shall  have  a  certificate  of  such  proof  indorsed 
thereon  or  annexed  thereto,  signed  by  the  judffe  of  the  probate  court  and  at- 
tested by  its  seal;  and  every  will  so  certified,  and  the  record  thereof,  or  a 
transcript  of  such  record,  certified  by  the  judge  of  the  probate  court  and  at- 
tested by  its  seal,  may  be  read  in  evidence  in  all  the  courts  within  this  state^ 
without  further  proof. 

Prob.  C.  g  45.    Same  as  §  84,  ch.  47,  G.  S. 

Contests. 

Sec.  5653.  In  writing. —  No  will  shall  be  contested  unless  the  grounds  of 
objection  thereto  are  made  in  writing  and  tiled,  but  such  objection  may  be 
made  and  tiled  at  anj'  time  prior  to  tiling  the  order  allowing  or  disallowing 
the  will. 

Prob.  C.  §  4a    Not  in  G.  S. 

Sec.  6654.  Subsequent  will  or  codicil  or  revocation — If  upon  the 
hearing  on  the  petition  for  proof  of  will,  another  instrument  in  writing  par- 
parting  to  be  a  subsequent  will,  or  codicil  or  revocation  of  said  will,  or  aay 
part  thereof,  shall  be  presented  in  opposition  thereto,  said  instrument  shall  be 
tiled  and  thereupon  said  hearing  shall  be  adjourned  to  a  day  to  be  appointed 
b}'  the  court,  and  notice  shall  be  given  to  all  persons  interested,  which  notice 
shall  set  forth  the  reason  of  said  adjournment  and  the  grounds  of  oppositioa 
to  said  will,  and  shall  be  served  personally  or  by  publication,  or  both,  as  the 
court  may  direct,  at  which  time  proof  shall  be  taken  upon  all  of  said  wills* 
codicils,  or  revocations,  and  all  matters  pertaining  thereto,  and  the  court  shjiil 
determme  which  of  said  instruments,  if  either,  should  be  allowed  as  the  last 
will  and  testament  of  the  deceased.  If  upon  said  hearing  it  shall  appear  that 
neither  of  said  instruments  should  be  allowed  as  the  last  will  and  testament 
of  the  deceased  and  that  said  estate  should  be  administered,  the  probate  court 
shall  thereupon  issue  letters  of  administration  to  the  person  or  persons  entitled 
thereto  by  law. 

Prob.  C.  §  49.    Not  in  G.  S. 

PfiOBATB  OF  Lost  or  Destroyed  Wills. 

Seo.  5655.  When  and  how. —  Whenever  a  will  of  real  or  personal  estate 
shall  be  lost  or  destroyed,  or  is  without  the  state,  and  cannot  be  produced, 
the  probate  court  shall  have  power  to  take  proof  of  the  execution  and  validity 
of  such  will,  and  to  establish  the  same,  by  parol  or  other  evidence.  The  peti- 
tion for  the  probate  of  such  will  shall  set  forth  the  provisions  thereof. 

Prob.  C.  §  35.     Not  in  G.  S. 

Seo.  5656.  Testimony. —  All  the  testimon}^  given  must  be  reduced  to 
writing,  signed  by  the  witnesses,  filed  and  preserved.  No  such  will  shall  be 
established  unless  the  same  is  proved  to  have  been  in  existence  at  the  time  of 
the  death  of  the  testator,  or  is  shown  to  have  been  fraudulently  destroyed  in 
his  lifetime,  nor  unless  its  provisions  are  clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses. 

Prob.  C.  8  36.    Not  in  G.  S. 

Sec.  5657.  Certificate  and  letters.— When  such  will  is  established  the 
provisions  thereof  must  be  distinctly  stated  and  certified  by  the  probate  courts 
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and  the  certificate  must  be  filed  and  recorded  and  letters  testamentary  or  of 
administration  with  the  will  annexed  must  be  issued  thereon  in  the  same  man- 
ner as  upon  wills  produced  and  dulj'  proved. 
Prob.  C.  g  87.    Not  in  G.  a 

Probate  of  Foreign  Wills. 

Seo.  6658.  How  proved. —  A  will  made  out  of  the  state,  which  might  be 
proved  and  allowed  by  the  laws  of  the  state  or  country  in  which  it  was  made, 
may  be  proved,  allowed,  and  recorded  in  this  state;  and  shall  then  have  the 
same  effect  as  if  executed  according  to  the  laws  of  the  state. 

Prob.  C.  §  47.    Not  in  G.  S. 

Sec.  5659.  When  proved  in  other  states.—  All  wills,  duly  proved  and 
allowed  in  any  of  the  United  States  or  territories  or  the  District  of  Columbia 
or  in  any  foreign  country  or  state,  accordin;^  to  the  laws  of  such  state,  terri- 
tory, district  or  country,  whether  or  not  such  wills  are  executed  according  to 
the  laws  of  this  state,  may  be  allowed,  filed  and  recorded  in  the  probate  court 
of  any  county  in  which  the  testator  has  real  estate,  in  the  manner  mentioned 
in  the  following  sections. 

Prolx  C.  ^  32.  Substantiallv  5^5  18,  cIl  47,  G.  S.,  except  that  in  the  latter  this  provision  spe- 
cifically covered  personal  as  well  as  real  estate.    45  M.  244.  279 :  46  M.  479 ;  47  M.  21 ;  40  M.  834. 

Sec.  5660.  Copy  of. —  When  a  copy  of  such  will  and  the  probate  thereof 
duly  authenticated,  is  produced  by  the  executor,  or  other  person  interested  in 
Bach  will,  to  the  probate  court,  such  court  shall  appoint  a  time  and  place  of 
hearing,  and  notice  shall  be  given  in  the  same  manner  as  in  the  case  of  an 
original  will  presented  for  probate. 

If  on  the  hearing  it  shall  appear  to  the  court  that  the  order  or  deeree  ad- 
mitting such  will  to  probate  was  made  by  a  court  of  competent  jurisdiction, 
and  it  does  not  appear  that  said  order  or  decree  is  not  still  in  force,  the  copy 
and  the  probate  thereof  shall  be  tiled  and  recorded,  and  thc3  will  shall  have 
the  same  force  and  effect  as  if  originally  produced  and  allowed  in  said  court. 

Prob.  C.  §  38.  Substantially  §§  19,  20,  ch.  47,  G.  S.,  except  that  section  20  proviSed  that>  if 
on  th^  hearing  it  appears  that  the  instrument  is  the  last  will,  it  shall  be  filed  and  recorded  and 
have  the  same  force  and  eflfect  as  if  originally  proved  and  allowed.    45  M.  30,  244 ;  47  M.  21. 

Sec.  5661.  Grant  of  letters. —  When  any  will  is  allowed  as  mentioned  in 
the  preceding  section,  the  probate  court  shall  grant  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  and  such  letters  testamentary 
or  of  administration  shall  extend  to  all  the  estate  of  the  testator  in  this  state; 
such  estate  after  payment  of  his  just  debts,  and  expenses  of  administration, 
shall  be  disposed  of  according  to  such  will,  so  far  as  such  will  may  operate 
upon  it,  ana  the  residue  shall  be  disposed  of  as  is  provided  by  law  in  cases  of 
estates  in  this  state,  belonging  to  persons  who  are  residents  of  any  other  state 
or  country.*  Letters  testamentary  or  letters  of  administration  with  the  will 
annexed,  may  issue  to  a  foreign  executor  or  administrator  with  the  will  an- 
nexed, though  not  a  resident  of  this  state,  upon  filing  a  duly  authenticated 
copy  of  his  appointment,  and  of  the  bond  given  by  him  in  the  state  or  country 
in  which  it  was  originally  proved ;  provided  that  the  probate  court,  before 
issuing  such  letters,  may  in  its  discretion,  require  him  to  give  bonds  as  in  other 
cases. 

Proh.  G  §  84.  Same  as  §  21,  ch.  47,  G.  S.,  as  amended  1870,  ch.  64.  Below  *  is  amendment 
o!1870.     451180,244. 

Qualification  of  Executors  and  Administrators. 

Sec.  5662.    Executor  defined. —  The  word  " executor"  in  this  code,  shall 
be  construed  to  include  an  administrator  with  the  will  annexed. 
Probi  C.  §  4e.    Same  as  §  86,  ch.  47,  G.  & 

8kc.  5663.  Failure  or  refusal  to  accept.—  If  any  person  named  as  an 
executor  in  any  will  fails  to  signify  his  acceptance  of  such  trust,  or  in  case  he 
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in  writing  refuses  to  accept  it,  the  probate  judge  may  grant  letters  testament- 
ary to  the  other  executors,  if  any,  capable  and  willing  to  accept  the  trust,  and 
if  there  are  none  such  the  probate  court  may,  without  further  notice,  grant 
administration  with  the  will  annexed,  to  such  person  as  would  have  been  enti- 
tled to  administration  if  the  deceased  had  died  intestate. 

Prob.  C.  j:^  54.  G.  S.  ch.  50,  ^  5,  provided  tliat  if  executor  refuses  to  accept,  or  neglects  to 
give  bond  for  twenty  days,  probate  court  could  grant  administration  to  others.  Otherwise 
same  as  above.     46  M.  494. 

Seo.  5664.  Neglect  to  file  oath  and  bond.—  If  a  person  appointed  as 
executor  or  administrator  with  the  will  annexed,  neglects  for  twenty  days 
after  such  proof  of  will  or  order  of  appointment  to  lile  his  oath  and  bond-  as 
required  by  this  code,  the  probate  court  may,  if  there  is  no  other  executor  ca- 
pable and  willing  to  accept  the  trust,  appoint  such  other  person  administrator 
with  the  will  annexed  as  would  have  been  entitled  thereto  if  the  deceased  had 
died  intestate,  and  without  notice.  \ 

Prob.  C,  g  55.     This  contains  provision  in  §  5,  ch.  50,  G.  S.  • 

Skc.  5665.  Executor  under  full  age.—  When  the  person  named  as  ex- 
ecutor in  a  will  is  under  full  age  at  the  time  of  proving  the  will,  administra- 
tion with  the  will  annexed  shall  be  granted  to  the  person  who  would  have  been 
entitled  thereto  if  the  deceased  had  died  intestate,  during  the  minority  of  said 
executor,  and  when  he  shall  arrive  at  full  age,  letters  testamentary  shall  be  to 
him  granted,  and  thereupon  said  administration  before  granted  shall  cease. 
In  case  there  is  another  executor  named,  in  the  will  who  accepts  the  trust,  said 
executor  shall  have  letters  testamentary  and  shall  administer  the  estate  until 
the  minor  arrives  at  full  age,  when  he  may  be  admitted  as  joint  executor  on 
qualifying  according  to  law, 

Prob.  C.  g  56.     Same  as  g  6,  ch.  50,  G.  S. 

Sec.  5666.  When  executor  dies,  etc. —  When  an  executor  dies,  or  is  re- 
moved or  his  authority  extmguished,  the  remaining  executor,  if  there  is  one, 
may  execute  the  trust;  and  if  there  is  no  other  executor,  administration  with 
the  will  annexed  may  be  granted  of  the  estate  not  already  administered,-  to 
the  person  who  would  by  law  be  entitled  thereto  in  case  the  deceased  died  in- 
testate, and  with  or  without  notice,  as  the  court  may  direct. 

Prob.  C.  ^  59.  Above  *  i^  10,  ch.  50,  G.  S.  Below  *  is  new.  Same  provision  in  §  11,  ch. 
51,  G.  8.     37  M.  232. 

Sec.  5667.    Administration  residuary. —  The  executor  of  an  executor 

shall  not,  as  such,  administer  the  estate  of  the  first  testator;  but  on  the  death 
of  the  only  surviving  executor,  administration  of  the  estate  of  the  first  tes- 
tator, not  already  administered,  may  be  granted  with  the  will  annexed,  to  such 
person  as  is  entitled  thereto  by  law,  with  or  without  notice,  as  the  court  may 
direct. 

Prob.  C.  §  GO.  G.  S.  ch.  50,  §  13,  provided  tJiat  administraUon  be  granted  **to  such  person 
as  the  probate  court  may  judge  proper;  "  otherwise  same  as  above. 

Sec  5668.  Same  —  Powers  of. —  An  administrator  appointed  in  the  place 
of  any  former  executor  or  administrator,  for  the  purpose  of  administering  the 
estate  not  already  administered,  has  the  same  power,  and  shall  proceed  in  set- 
tling tile  estate  in  the  same  manner,  as  the  former  executor  or  administrator 
had,  or  should  have  done;  and  may  prosecute  or  defend  any  action,  coua- 
menced  by  or  against  the  former  executor  or  administrator,  and  have  execu- 
tion on  any  judgment  recovered  in  the  name  of  such  former  executor  or  ad- 
ministrator. 

Prob,  C.  §  61.     Same  as  §  15,  ch.  51,  G.  S. 

Bonds. 

Skc.  5669.  When  required. —  Every  executor,  except  such  as  are  ex- 
pressly exempted  by  statute  or  by  the  express  provisions  of  a  will,  before  enter 
log  upon  the  execution  of  his  trust,  and  before  letters  testamentary  are  issued, 
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shall  give  bonds  to  the  judge  of  probate,  in  such  reasonable  sum  as  the  pro- 
bate court  directs,  with  sufficient  sureties,  conditioned  that  the  executor  will 
faithfully  execute  the  duties  of  his  trust  according  to  law;  and  the  following 
conditions  shall  form  a  part  of  such  bond,  with  or  without  being  expressed 
therein: 

1.  To  make  and  return  to  the  probate  court  within  three  months,  a  true  and 
perfect  inventory  of  all  goods,  chattels,  rights,  credits  and  estate  of  the  de- 
ceased, which  shall  come  to  his  possession  or  knowledge  or  to  the  possession 
of  any  other  person  for  him. 

2.  To  administer,  according  to  law  and  the  will  of  the  testator,  all  his  goods, 
chattels,  rights,  credits  and  estate,  which  shall  at  any  time  come  to  his  posses- 
sion or  to  the  possession  of  any  other  person  for  him;  and  out  of  the  same 
pay  and  discharge  all  debts,  legacies  and  charges  chargeable  on  the  same,  or 
snch  dividends  thereon  as  are  ordered  and  decreed  by  the  probate  court. 

3.  To  render  a  true  and  just  account  of  his  administration  to  the  probate 
court  within  one  year,  and  at  anv  other  time  when  required  by  such  court. 

4.  To  perform  all  orders  and  decrees  of  the  probate  court  by  the  executor 
to  be  performed. 

Prob.  C.  §  51.  Same  as  §  2,  ch.  50,  G.  S.,  before  amended  by  acts  1878,  ch.  76.  Acts  1878, 
ch.  00,  provided  for  additioDal  bonds,  and  does  not  appear  to  be  repealed.  21  M.  447;  81  M. 
275;  4d  M.  494.     1898,  ch.  115. 

Sec.  5670.  Certain  acts  legalized. —  In  all  cases  where  the  probate  court 
of  any  county  in  this  state,  in  which  the  will  of  a  deceased  person  has  been 
proved  and  allowed,  has  issued  letters  testamentary  on  such  will  to  the  person 
named  therein  as  executor,  such  executor  having  after  the  expiration  of  twenty 
days  after  the  probate  of  such  will  and  previously  to  the  issuing  of  said  letters 
testamentary  given  the  bond  required  b}'  section^ two  of  chapter  fifty  of  the 
general  statutes  of  one  thousand  eight  hundred  and  seventy-eight,  and  approved 
by  the  judge  of  said  probate  court,  such  bond  and  letters  testamentary  and 
the  administration  of  such  executor  thereunder  are  hereby  legalized  and  made 
valid  for  all  purposes  the  same  as  if  such  bond  had  been  given  and  letters  tes* 
taraentary  issued  within  twenty  days  after  the  probate  of  such  will;  and  the 
authority  of  such  executor,  having  so  received  letters  testamentary,  to  act  as 
executor  of  the  will  upon  which  such  letters  were  issued,  shall  not  be  questioned 
or  deemed  invalid,  nor  shall  any  act  of  his  administration  as  such  executor  be 
deeme<i  invaiid,  because  of  his  failure  to  accept  the  trust  or  to  give  such  bond 
within  twenty  days  after  the  probate  of  such  will.  Frovided^  that  the  pro- 
visions of  this  act  shall  in  no  way  affect  the  rights  of  parties  to  any  action  now 
pending  in  any  of  the  courts  of  this  state. 

1889,  cb.  42:  '*  An  act  to  validate  and  legalize  the  bond,  letters  testamentary,  acceptance  of 
trust  and  admistration  of  any  executor  of  the  will  of  any  deceased  peraon,  where  such  execu- 
tor has  not  given  the  bond  required  by  section  2  of  chapter  50  of  the  general  statutes  of 
one  thousand  eight  hundred  ana  seventv-eight,  until  after  the  expiration  of  twenty  days  after 
the  probate  of  such  will.''  Approved  April  24,  1889.  The  section  herein  named  is  the  preced- 
ing section  as  amended  1878,  ch.  76.    46  M.  494.     ^  §  56($9. 

Sec.  5671.  Separate  or  joint  bond. —  When  two  or  more  persons  are 
appointed  executors  of  any  will,  the  probate  court  may  take  a  separate  bond 
from  each,  or  a  joint  bond  from  all,  with  sureties. 

Prob.  C.  §  58.     Same  as  §  13,  ch.  50,  G.  a    Same  provision  in  §  19,  ch.  51,  G.  S.    28  M.  128. 

Sec.  5672.  Bond  notwithstanding  exemption.— When  a  testator  in 
his  will  shall  exempt  the  executor  from  giving  any  bond,  the  court  shall 
nevertheless  require  a  bond  with  sufficient  sureties  \o  be  approved  by  the 
court,  m  such  sum  as  it  may  direct,  conditioned  to  pay  all  the  debts,  claims 
and  demands  chargeable  on  and  proved  agamst  the  estate  of  the  testator,  the 
expenses  and  charges  of  tiis  last  illness,  funeral  expenses  and  expenses  of  ad- 
ministration, or  such  portion  thereof  as  he  has  assets  in  bis  hands  applicable 
10  thai  purpose. 

Prob.  C.  §  52.  Substantially  ^  1.  ch.  76,  acts  1878,  which  amended  §  2,  ch.  50,  G.  S.,  by 
•dding  this  provision,  and  contained  a  second  section  making  such  provision  general, 
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Skc.  5673.  Bond  —  When  executor  legatee.—  Wheii  the  executor  is  a 
residuary  or  sole  legatee,  instead  of  the  bond  prescribed  in  section  *  fifty,  he 
may  give  a  bond  in  such  sum  and  with  such  sureties  as  the  court  naay  direct, 
with  cx>nditions  only  to  pay  all  the  debts  and  legacies  of  the  testator;  and  in 
such  case  he  shall  not  be  required  to  return  an  inventory. 

Prob.  C.  g  58.  Same  as  §  8,  ch.  50,  G.  S.  iThis  reference  should  be  §  51,  which  is  §  5669^ 
ante. 

Sec.  5674.  Administrator  with  will  annexed. —  Every  person  ap 
pointed  administrator  with  the  will  annexed,  shall  before  entering  upon  the 
execution  of  his  trust,  give  bond  to  the  judge  of  probate,  in  the  same  manner 
and  with  the  same  conditions  as  is  required  of  an  executor,  and  shall  proceed 
in  all  things  to  execute  the  trust  in  like  manner  as  an  executor  is  required  to 
do;  *and  whenever,  by  the  terras  of  a  will,  the  person  (or  persons)  therein 
named  as  executor  or  executrix  is  empowered  to  sell  and  convey  real  estate, 
an  administrator  with  such  will  annexed,  appointed  to  execute  the  same,  shall 
have  tiie  same  power  to  sell  and  convey  real  estate  that  the  person  (or  per- 
sons) named  therein  as  executor  or  executrix  could  have  had  in  executing  such 
will.*  When  all  the  executors  appomted  \n  a  will  are  not  authorized,  accord- 
ing to  the  provisions  of  this  chapter,  to  act  as  such,  such  as  are  authorized 
shall  have  the  same  authority  to  perform  every  act,  and  discharge  every  trust, 
require!  and  allo^ved  by  the  will;  and  their  acts  shall  be  as  valid  and  effectual 
for  every  purpose  as  if  all  were  authorized  and  acted  together;  and  adminis- 
trators with  the  will  annexed  shall  have  the  same  authority  to  perform  ever^' 
act,  and  discharge  every  trust,  as  the  executor  named  in  the  wdl  would  have 
had,  and  their  acts  shall  be  as  valid  and  effectual  for  every  purpose. 

Prob.  C.  J^  57.  Above  first  *  is  ^  7,  ch.  60,  G.  S.  Between  *  *  is  acts  lfc{75.  ch.  M,  which 
ameuded  §  7,  ch.  50,  of  G.  S.,  by  adding  that  matter,     below  last  *  is  g  11,  ch.  50,  G.  S. 


TITLE  3. 

TITLE  TO  REAL  PROPERTY  BY  DESCENT. 

This  contains  all  of  ch.  46,  G.  S.,  and  acta  1875,  ch.  40;  1876,  ch.  37;  1883,  ch.  58;  1885,  cha. 
19,  ll»:  1887,  ch.  52,  which  amended  that  chapter,  except  ^§  5,  6,  7,  8,  9  and  10  of  that  chap- 
ter, containing  the  law  of  advancement,  carried  into  title  11,  and  §  1 1,  providing  that  the  law  of 
descent  did  not  apply  to  dower  or  curtesy,  nor  to  **  any  limitation  of  an  estate  by  d^ed  or  will,^ 
which  were  not  carried  into  probate  code.  For  the  reasons  which  caused  the  American  stat- 
utes to  change  the  common-law  course  of  descent,  see  Jefferson^s  Works,  vol.  I,  pp.  29-35, 
and  6  Rand.  355. 

Sec.  5675.  Descent  of  lands. —  When  any  person  dies  seized  of  any 
lands,  tenements  or  hereditaments,  or  of  any  rigiat  thereto,  or  entitled  to  any 
interest  therein,  in  fee  simple  or  for  the  life  of  another,  not  having  devised  the 
san»e,  tliey  shall  descend  *  as  hereinafter  provided. 

Prob.  C.  g  62.  Same  as  |5  1,  ch.  46,  G.  S.,  and  acts  1876,  ch.  87,  §  1,  except  the  words 
** subject  to  his  debts"  at  *  in  G.  S.  \ 

Sec.  5676.  Homestead. —  The  homestead  of  the  deceased,  as  such  home- 
stead is  or  may  be  defined  by  the  statute  relating  to  homestead  exemptions, 
shall  descend,  free  from  any  testamentary  devise  or  other  disposition  to  which 
the  surviving  husband  or  wife  shall  not  have  assented  in  writmg,  and  free  from 
all  debts  or  claims  upon  the  estate  of  the  deceased,  as  follows: 

1,  If  there  be  no  child  nor  lawful  issue  of  a  deceased  child  living,  to  the 
surviving  husband  or  wife. 

2.  If  there  be  a  child  or  the  issue  of  any  deceased  child  living  and  a  surviv- 
ing husband  or  wife,  to  such  husband  or  wife  during  the  term  of  his  or  her 
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natural  life,  remainder  to  the  child  or  children  and  the  issue  of  any  deceased 
ohild  by  right  of  representation. 

3.  If  there  be  no  surviving  husband  or  wife,  to  the  child  or  children  and  the 
lawful  issue  of  any  deceased  child  by  right  of  representation. 

4.  If  there  be  no  surviving  husband  or  wife  and  no  children  oc  the  issue 
of  any  deceased  child  living,  such  homestead  shall  descend  in  like  manner  as 
other  property  of  the  deceased  and  subject  in  like  manner  to  the  debts  and 
claims  against  the  estate  of  the  deceased. 

Prob.  C.  g  68.  Acts  1875,  ch.  40,  an  act  abolishing  dower  and  curtesy,  provided  in  g  3 
that  the  sarviving  husband  or  wife  hold  the  homestead  for  natural  life  free  from  debts  of 
deceastHl.  This  was  re-enacted  as  §  2,  ch.  87,  acts  1H76,  an  act  relating  to  title  by  descent. 
Acts  1888,  ch.  58,  inserted  **free  from  any  testamentary  or  other  disposition  thereof."  Acts 
11*87.  ch.  52,  added  **to  which  such  survivor  shall  not  have  assented  m  writing."  Acts  1875, 
ch.  40.  provided  in  §  40  that  if,  at  the  time  of  death,  the  survivor  shall  have  wilfully  and  with- 
out just  cause  deserted  and  lived  separate  and  apart  from  deceased  for  space  of  one  year  imme- 
diaifly  prior  to  such  dect>ase,  such  survivor  shall  not  be  entitled  to  any  estate  whatever  in  the 
lands  of  deceased,  which  was  repealed  by  Prob.  C.  §  822.    47  M.  576;  40  M.  172;  42  M.  193. 

Sec.  5677.  Course  of  descent. —  Such  surviving  husband  or  wife  snail 
also  be  entitled  to  and  shall  hold  in  fee  simple,  or  by  such  inferior  tenure  as 
the  deceased  was  at  any  time  during  coverture  seized  or  possessed  thereof,  one 
equal  undivided  one-third  of  all  other  lands  of  which  the  deceased  was  at  any 
time  during  coverture  seized  or  possessed,  free  from  any  testamentary  or  other 
disposition  thereof  to  whicb  sucn  survivor  shall  not  have  assented  in  writing, 
but  subject,  in  its  just  proportion  with  the  other  real  estate,  to  the  payment 
of  such  debts  of  the  deceased  as  are  not  paid  from  the  personal  estate.* 

The  residue  of  said  other  lands,  or,  if  there  be  no  surviving  husband  or  wife 
of  such  intestate,  then  the  whole  of  said  other  lands  shall  descend  subject  to 
the  debts  of  the  intestate,  in  the  manner  following:  * 

1.  In  equal  shares  to  his  children,  and  to  the  lawful  issue  of  any  deceased 
child,  by  right  of  representation. 

2.  If  there  be  no  child,  and  no  lawful  issue  of  any  deceased  child  of  the  in- 
testate living  at  his  death,*  and  the  intestate  leaves  a  surviving  husband  or 
wife,  then  the  whole  of  his  or  her  estate  shall  descend  to  such  survivor. 

3.  If  the  intestate  leave  no  issue  nor  husband  or  wife  his  estate  shall  de- 
scend to  his  father. 

4.  If  the  intestate  leaves  no  issue  nor  husband  or  wife  nor  father,  his  estate 
shall  descend  to  his  mother. 

5.  If  the  intestate  leaves  no  issue  nor  husband  or  wife,  nor  father  or  mother, 
his  estate  shall  descend  m  equal  shares  to  his  brothers  and  sisters,  and  to  the 
lawful  issue  of  any  deceased  brother  or  sister,  by  right  of  representation. 

6.  If  the  intestate  leaves  no  issue  and  no  husband  or  wife,  and  no  father, 
mother,  brother  or  sister,  his  estate  shall  descend  to  his  next  of  kin,  in  equal 
degree;  excepting  that  when  there  are  two  or  more  collateral  kindred  in  equal 
degree  but  claiming  through  different  ancestors,  those  who  claim  through  the 
nearest  ancestor  shall  be  preferred  to  those  claiming  through  an  ancestor  more 
remote. 

7.  If  any  person  dies  leaving  several  children,  or  leaving  one  child  and  the 
issue  of  one  or  more  other  children  any  such  surviving  child  dies  under  age, 
and  not  having  been  married,  all  the  estate  that  came  to  the  deceased  child 
by  inheritance  from  such  deceased  parent  shall  descend  in  equal  share  to  the 
other  children  of  the  same  parent,  and  to  the  issue  of  any  such  other  children 
who  have  died,  by  right  of  representation. 

8.  If  at  the  death  of  such  child  who  dies  under  age  and  not  having  been 
married,  all  the  other  children  of  his  said  parent  are  also  dead,  and  any  of 
them  has  left  issue,  the  estate  that  came  to  said  child  by  inheritance  from 
his  said  parent  shall  descend  to  all  the  issue  of  other  children  of  the  same 
parent;  and  if  all  the  said  issue  are  in  the  same  degree  of  kindred  to  said  child, 
they  shall  have  the  said  estate  equally;  otherwise,  they  shall  take  according; 
(0  the  right  of  representation. 
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9.  Tf  the  intestate  leaves  no  issue,  nor  husband  or  wife,  or  kindred,  his  es- 
tate shall  escheat  to  the  state. 

Prob.  C.  §5  64.  Above  *  is  ?  8,  ch.  40,  acts  1875.  the  act  which  abohshed  dovrer  and  curtesy, 
and  Hubstituted  '"one  undivided  third"  ''of  which  the  deceased  died  seized  or  possessed^ 
This  anjruage  was  changed  by  acis  187fi.  ch.  87,  JS  8,  to  •*oi.e  eqital  undivided  one-third"  "of 
which  ihe  deceased  was  at  any  time  during  coverture  seized  or  iK)ssessed,"  which  also  added 
matter  between  *  ».  Acts  1875,  ch.  40.  J^  4,  provided  that  if  at  the  time  of  the  death  the  surviv- 
ing husband  or  widow  shall  have  wilfully  and  without  just  cause  deserted  and  lived  separate 
and  apart  from  deceased  for  one  year  immediately  prior  to  the  decease,  such  survivor  shall 
not  be  entitled  to  any  estate  whatever  in  any  of  the  lands  of  deceased,  which  was  repealed  by 
Frob.  C.  t^  o22. 

G.  &  ch.  46,  ^  1,  provided  for  descent  to  the  children  and  issue  equally.  If  none,  to  widow 
for  life.  If  no  issue  or  widow,  to  father.  Then  to  brothers  and  sisters  and  mother;  and  if  no 
brother  or  sister,  to  mother.  Then  to  next  of  kin,  and  if  none,  t<>  widow ;  and  if  no  widow  or 
kindred,  then  to  state.  By  acts  1876,  ch.  87,  §  1.  approved  Maich  2d.  order  of  descent  was.  to 
children  and  issue  of  any  decea.sed  child ;  to  father,  to  mother  one-third,  and  residue  to  sisters 
and  brothers;  to  mother;  to  sisters  and  brothers  and  issue  of  deceased  brother  or  sister;  to 
next  of  km;  to  surviving  husband  of  wife;  to  state.  Acts  1885.  ch.  118.  amended  the  third 
order  to  read  residue  to  sisters  and  brothers  and  issue.  Acts  1876.  ch.  b7.  contained  proviso 
excluding  non-lien  debts  after  three  years  from  death  of  intestate,  which  waa  repealed  by  acts 
1885,  ch.  19.     Acts  1885,  ch.  50,  repealed  bv  1889.  ch.  46,  §  822.  Prob,  C.  provided  a  method  for 

S roving  heirship  to  realty.    48  M.  408 ;  25  M.  28 ;  27  M.  298 ;  42  M.  16 ;  43  M.  405 ;  85  M.  486 ;  47 
[.  576. 

Sec.  5678.  Degree  of  kindred— Computed.— The  degree  of  kindred 
shall  be  computed  according  to  the  rules  of  the  civil  law;  and  kindred  of  the 
half  blood  shall  inherit  equally  with  those  of  the  whole  blood  in  the  same 
degree,  unless  the  inheritance  comes  to  the  intestate  by  descent,  devise  or 
gift  of  some  one  of  his  ancestors,  in  which  case  all  those  who  are  not  of  the 
olood  of  such  ancestor  shall  be  excluded  from  such  inheritance. 

Piob.  C.  §  68.    Same  as  §  4,  clu  46,  G.  S. 

Seo.  5679.  Right  of  representation  —  Fosthiunous  children.—  In- 
heritance by  "right  of  representation,"  takes  place  when  the  descendants  of 
any  deceased  heir  take  the  same  share  or  right  in  the  estate  of  another  per- 
son that  their  parent  would  have  taken,  if  living. 

Posthumous  children  are  considered  as  living  at  the  death  of  their  parents. 

Prob.  C.  5$  69.  Same  as  g  12,  ch.  46,  G.  S.  This  is  the  common-law  inheritance  per  stirpeM, 
which  could  not  take  by  representation  from  an  alien.  2  Kent,  Ck)m.  58;  9  Wheat.  854;  7 
Wend.  888;  10  Wend.  1. 

Seo.  5680.  Illegitimate  child.—  Every  illegitimate  child  shall  be  consid- 
ered as  an  heir  of  the  person  who  shall,  in  writing,  signed  in  the  presence  of 
a  competent  witness,  acknowledge  himself  to  be  the  father  of  such  child,  and 
shall,  in  all  cases,  be  considered  as  an  heir  of  his  mother,  and  shall  inherit  his 
or  her  estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the  sanie  manner  as 
if  he  had  been  born  in  lawful  wedlock;  but  he  shall  not  be  allowed  to  claim, 
as  representing  his  father  or  mother,  any  part  of  the  estate  of  his  or  her  kin- 
dred, either  lineal  or  collateral,  unless  before  his  death  his  parents  intermarry/- 
and  his  father  after  such  marriage,  acknowledges  such  child,  as  aforesaid,  or 
adopts  such  child  mto  his  family,  in  which  case  such  child  and  all  legitimate 
children  shall  be  considered  as  brothers  and  sisters,  and  on  the  death  of  either 
of  them  intestate  and  without  issue,  the  other  shall  inherit  his  estate,  and  he 
theirs,  as  hereinbefore  provided,  in  like  manner  as  if  all  the  children  had  been 
legitimate,  saving  to  the  father  and  mother  respectively  their  rights  in  the 
estate  of  all  said  children,  as  provided  hereinbefore,  in  like  manner  as  if  all 
had  been  legitimate. 

Prob.  C.  §  66.  Same  as  G.  S.  ch.  46,  §  2,  except  that  at  *  the  words  "and  have  other  chiU 
dren."  For  reasons  of  such  capacity,  see  5  Wheat.  207-260.  84  M.  178;  81  M.  169;  27  M.  298 ; 
41  N.  W.  1059. 

Seo.  5681.  Same. —  If  any  illegitimate  child  dies  intestate  without  lawful 
issue,  his  estate  shall  descend  to  his  mother,  or,  in  case  of  her  decease,  to  ber 
heirs  at  law. 

Prob.  C.  §  67.  Same  as  §  8,  ch.  46,  G.  S.  15  M.  612;  85  M.  893;  88  M.  55;  82  M.  848;  27  M. 
114. 
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Sec.  5682.  Election  by  surviving  husband  or  wife.—  When  a  parent 
dies  testate,  having  in  and  by  a  last  will  and  testament  made  provision  for  a 
surviving  husband  or  wife  in  lieu  of  any  right  or  interest  secured  to  such  sur- 
vivor by  statute  in  the  estate  of  such  deceased  person,  unless  such  surviving 
husband  or  wife,  by  an  instrument  in  writing  made  and  filed  in  the  probate 
court  in  which  such  will  is  proved,  and  within  six  months  after  the  probate 
thereof,  shall  renounce  and  refuse  to  accept  the  provisions  so  made  in  such 
will,  such  surviving  husband  or  wife  shall  be  deemed  to  have  elected  to  make 
[take]  under thewill and  in  accordance  with  the  terms  and  conditions  thereof. 

Prob.  C.  ^  65.    Not  in  G.  &. 


TITLE  4. 

ADMINISTRATION  AND  DISTRIBUTION  OF  ESTATES  OF  TNTESTATEa 

This  contains  all  of  ch.  51,  G.  S.,  as  amended  1871,  ch.  56;  1876,  ch.  42,  except  §  3,  providing 
for  jarisdicdon  provided  for  in  title  1;  §  11,  providing  for  aduiiniKtration  when  administrator 
dies  without  having  fuUy  administered ;  and  ^§  10,  14,  provided  for  elsewhere. 

Administration. 

Sbo.  5683.  Who  entitled  to  administer.—  Administration  of  the  estate 
of  a  person  dying  intestate  shall  be  granted  to  one  or  more  of  the  persons 
hereinafter  mentioned,  and  they  shall  be  respectively  entitled  to  the  same  in 
the  following  order: 

First.  The  widow,  or  next  of  kin,  or  both,  as  the  judge  of  probate  may 
think  proper,  or  such  person  as  the  widow  or.  next  of  km  may  request  to  have 
appointed,  if  suitable  and  competent  to  discharge  the  trust. 

Second.  If  the  widow,  or  next  of  kin,  or  the  person  selected  by  them,  is 
unsuitable  or  incompetent,  or  if  the  widow  or  next  of  kin  neglects  lor  thirty 
days  after  the  death  of  the  intestate  to  apply  for  administration,  or  to  request 
that  administration  be  granted  to  some  other  person,  the  same  may  be  granted 
10  one  or  more  of  the  principal  creditors,  if  any  such  are  competent  and  will- 
ing to  take  it. 

Prob.  C.  g  71.  Same  as  §  8,  ch.  51,  G.  S.,  except  that  latter  also  provided  if  no  creditor  com- 
petent and  wUling,  court  empowered  to  appoint  any  other  person.     23  M.  84 ;  89  M.  884. 

Sec.  5684.  Petition  for. —  A  petition  for  letters  of  administration  must 
be  verified  and  must  show : 

1.  The  jurisdictional  facts; 

2.  The  names,  ages,  and  residence  of  the  heirs  of  the  intestate  so  far  as 
known  to  the  petitioner; 

3.  The  probable  value  of  the  personal  property  of  the  estate  and  also  the 
probable  value  of  the  real  property  and  its  character; 

4.  The  name  and  address  of  the  person  for  whom  administration  is  prayed. 
No  defect  of  form  or  in  the  statement  of  facts  contained  in  the  petition 

shall  invalidate  the  proceedings. 
Prob.  c.  g  72. 

Sec.  5685.  Order  and  notice  for  hearing.—  When  a  petition  for  the 
appointment  of  an  administrator  is  received  and  tiled,  the  prooate  court  shall 
make  an  order  designating  a  time  and  place  for  hearing  said  petition,  and  the 
newspaper  in  which  notice  of  said  hearing  shall  be  published;  notice  of  such 
hearing  shall  be  given  to  all  persons  interested,  by  publishing  such  order  in 
the  designated  newspaper,  and  as  provided  by  law. 

Pirob.  C.J  78.  O.  S.  ch.  61,  §  20,  substantiaUy  same,  except  that  three  weeks'  publication 
required.  This  waa  amended  1871,  ch.  56,  providing  for  certain  personal  service  wIimh  -.Ih 
AoMArt  wofl  a  native  of  any  foreign  country.^ 

415 


Digitized  by 


Google 


/ 
Secs.  5686-5691.]    pkobatb  code  —  administbation  and  distbibutiok. 

Seo.  5686.  Hearing. —  Any  person  may  contest  the  petition,  or  may  op- 
pose the  appointment  of  the  person  for  whom  letters  are  prayed  on  the 
ground  of  incompetency,  or  he  may  assert  his  own  rights  to  administration 
under  said  petition,  by'liling  written  objections,  stating  the  ground  thereof. 
Such  objection  may  be  made  and  tiled  at  any  time  prior  to  the  order  for  the 
appointment  of  the  administrator. 

On  the  hearing,  it  beino^  proved  that  notice  has  been  given  as  required,  the 
court  upon  hearing  the  ailej^atiuns  and  proofs  of  all  the  parties  shall  order 
the  issumg  of  letters  of  administration. 

Prob.  C.  §  74. 

Sec.  5687.  Bond. —  Every  administrator,  except  such  as  are  expressly  ex- 
empted by  statute,  before  he  enters  upon  the  execution  of  his  trust,  and  be- 
fore letters  of  administration  are  granted  him,  shall  give  a  bond  to  the  judge 
of  probate  in  such  reasonable  sum  as  he  may  direct,  with  sufficient  sureties, 
to  be  approved  by  the  probate  court,  with  substantially  the  same  conditions 
as  required  in  case  of  an  executor  as  provided  in  section  ^  fifty,  with  such 
variations  as  are  necessary  to  make  it  applicable  to  the  case  of  an  adminis- 
trator. 

When  two  or  more  persons  shall  be  appointed  administrators  of  any  estate, 
the  probate  court  may  take  a  separate  bond  from  each^  or  a  joint  bond  from 
all. 

Prob.  C.  §  75.  Same  as  g§  4,  18,  ch.  51,  G.  S.  ^This  reference  is  to  §  51,  which  is  §  5669, 
ante,    21  M.  447. 

Seo.  6688.  Will  proved  after  administration  granted.—  If,  after  the 
granting  of  letters  of  administration  by  the  probate  court  on  the  estate  of  any 
deceased  person,  as  if  he  had  died  intestate,  a  will  of  such  deceased  person  is 
duly  proved  and  allowed,  the  first  administration  shall,  by  decree  of  the  pro- 
bate court,  be  revoked,  and  the  powers  of  the  administrator  cease;  and  he 
shall  thereupon  surrender  his  letters  of  administration  unto  the  probate  court, 
and  render  an  account  of  his  administration,  within  such  time  as  the  court 
shall^direct. 

Prob.  C.  §  80.    Same  as  §  16.  ch.  51,  G.  S.     47  M.  23. 

Seo.  5889.  Same— Power  of  executor.— The  executor  of  the  will,  in 
such  case,  is  entitled  to  demand,  sue  for  and  collect  all  the  goods,  chattels, 
rights  and  credits  of  the  deceased  remaining  unadministered,  and  may  be  ad- 
mitted to  prosecute  to  linal  judgment  any  suit  commenced  by  the  administra- 
tor before  the  revocation  of  his  letters  of  administration. 

Prob.  C.  §  81.    Same  as  g  17,  oh.  51,  G.  S. 

Special  Administrator. 

Seo.  5690.  When  appointed. —  When  there  shall  be  delay  in  granting 
letters  testamentary  or  of  administration,  from  any  cause,  or  when  it  sbaU 
appear  to  the  satisfaction  of  the  court  to  be  necessary,  the  probate  court  may 
appoint  a  special  administrator  to  act  until  the  matter  causing  the  delay  shall 
be  disposed  of,  or  the  necessity  therefor  cease  to  exist,  and  an  executor  or  ad- 
ministrator is  appointed. 

Such  special  administrator  may  be  appointed  without  notice,  and  no  appeal 
shall  be  allowed  from  the  appointment  of  such  special  administrator. 

Prob.  C.  §  76.     Substantially  §  5,  ch.  51,  Q.  S. 

Sec.  5691.  Powers  of. —  Such  special  administrator  shall  have  power  to 
collect  ail  the  goods,  chattels  and  credits  of  the  deceased  and  to  care  for, 
gather  and  secure  crops,  and  preserve  all  the  property  of  the  deceased,  for 
the  executor  or  administrator  who  may  afterwards  be  appointed,  and  mav 
for  such  purposes  commence  and  maintain  actions  as  an  administrator;  and 
with  leave  of  the  court  may  lease  for  a  term  not  exceeding  one  year  the  real 
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property  of  the  deceased,  and  may  sell  such  personal  property  and  do  such 
other  thin^  as  the  court  shall  direct. 

Such  special  administrator  shall  not  be  liable  to  an  action  by  any  creditor, 
or  be  called  upon  in  any  way  to  pay  the  debts  against  the  deceased* 

Prob.  C.  §  77.    Substantially  g§  6,  7,  ch.  51,  except  the  power  to  lease. 

Sec.  5692.  Bond. —  Every  such  special  administrator  shall,  before  enter- 
ing upon  the  duties  of  bis  trust,  give  a  bond  to  the  judge  of  probate,  with 
safficient  sureties,  in  such  sum  as  be  shall  direct,  with  a  condition  that  he  will 
make  and  return  a  true  inventory  of  all  the  goods,  chattels,  rights,  credits  and 
effects  of  the  deceased,  which  come  to  his  possession  or  knowledge;  and  that 
he  will  truly  account  for  all  the  goods,  chattels,  credits  and  efifects  ot  the  de- 
ceased, which  shall  be  received  by  him,  whenever  required  by  the  probate 
court,  and  will  deliver  the  same  to  the  person  who  shall  afterwards  be  ap- 
pointed executor  or  administrator  of  the  deceased,  or  to  such  other  person  as 
shally  be  legally  authorized  to  receive  the  same. 

Proh.C.  §78.    Same  as  §  8.  ch.  51,  Q.  S. 

Sec.  5693.  Powers  ceaae,  when. —  Upon  granting  letters  testamentary 
or  of  administration  on  the  estate  of  the  deceased,  the  power  of  such  special 
administrator  shall  cease,  and  he  shall  forthwith  deliver  to  the  executor  or 
administrator,  all  the  goods,  chattels,  moneys  or  effects  of  the  deceased  in  his 
hands;  and  the  executor  or  administrator  may  be  admitted  to  prosecute  to 
final  judgment  any  action  commenced  by  such  special  administrator,  *  and 
may  have  execution  on  any  judgment  recovered  in  the  name  of  such  special 
administrator. 

Prob.  C.  §  79.    Same  as  §  9,  eh.  61,  G.  S.,  except  below  *  which  is  new* 

DiSTKIBUTION. 

Sec.  5694.  Distribution  of  personal  estate.—  When  any  person  dies 
possessed  of  any  personal  estate,  or  of  any  right  or  interest  therein  not  law- 
fully disposed  of  by  his  last  will  and  testament,  the  same  shall  be  applied  and 
distributed  as  follows: 

1.  The  widow  shall  be  allowed  all  the  wearing  apparel  of  her  deceased  hus- 
band; his  household  furniture,  to  be  selected  by  her,  not  exceeding  in  value 
live  hundred  dollars;  other  personal  property,  to  be  selected  by  her,  not  ex- 
ceeding in  value  five  hundred  dollars;  and  such  allowances  shall  be  made  as 
well  when  the  widow  receives  the  provisions  made  for  her  in  the  will  of  her 
hosband  as  when  he  dies  intestate. 

2.  In  case  there  is  no  widow  surviving,  then  such  allowance  shall  be  made 
to  the  minor  children,  if  any,  and  be  selected  by  the  gjuardian  of  such  chil- 
dren. 

3.  The  widow  or  children,  or  both,  constituting  the  family  of  the  deceased, 
shall  have  such  reasonable  allowance  out  of  the  personal  estate  as  the  probate 
court  deems  necessary  for  her  or  their  maintenance  during  the  progress  of  the 
settlement  of  the  estate,  according  to  her  or  their  circumstances,  which,  in  the 
case  of  an  insolvent  estate,  shall  not  be  longer  than  one  year  after  granting 
administration,  or  in  any  case  after  the  share  of  the  widow  in  the  residue  of 
the  personal  estate  mentioned  in  subdivision  six  of  this  section,  shall  have 
been  assigned  to  her. 

4.  If,  on  the  return  of  the  inventory  of  any  intestate  estate,  it  appears  that 
the  value  of  the  whole  estate  does  not  exceed  the  sum  of  one  hundred  and 
fifty  dollars  in  addition  to  the  allowance  made  for  the  widow  and  children, 
the  probate  court  shall  by  decree  for  that  purpose,  after  the  payment  of  the 
funeral  charges  and  expenses  of  administration,  assign  for  the  use  and  support 
of  the  widow  or  widow  and  children  constituting  the  family  of  the  deceased, 
the  whole  of  such  estate. 

5.  If  the  personal  estate  amounts  to  more  than  the  allowances  mentioned  in 
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this  section,  the  excess  thereof  shall,  after  the  payment  of  the.  funeral  charges 
and  expenses  of  administration,  be  applied  to  the  payment  of  the  debts  of  the 
deceased. 

6.  The  residue,  if  any,  of  the  personal  estate,  shall  be  distributed  in  the  same 
proportion  and  to  the  same  persons  and  for  the  same  purposes,  as  prescribed 
for  the  descent  and  disposition  of  real  estate. 

7.  All  of  the  foregoing  provisions  shall  apply  as  well  to  a  surviving  husband 
as  to  a  surviving  wife. 

Prob.  C.  §  70.  G.  S.  ch.  51,  §  1,  allowed  all  articles  of  apparel  and  ornament  not  exceeding 
$250;  provided  for  maintenance  of  children  until  seven  years  of  age,  and  widow  to  take  of  the 
residue  same  share  as  child ;  otherwise  same  as  above,  except  subdivisions  2  and  7.  Acts  1872, 
ch.  04,  gave  surviving  husband  a  child's  shai*e  of  residue.  Acts  1875,  ch.  55,  increased  widow's 
allowance  of  household  furniture  from  $250  to  $500,  and  other  personal  property  from  $200  to 
$400.  Acts  187(5,  ch.  42,  reduced  latter  sum  to  $300;  required  maintenance  until  child  reaches 
ten  years,  and  struck  out  that  surviving  relict  take  child's  share  of  the  residue.  35  M.  293;  34 
M.  166;  30  M.  81;  27  M.  299;  40  N.  W.  IST;  89  M.  ^34;  45  M.  48;  46  M.  528. 


TITLE  5. 

INVENTORY  AND  COLLECTION  OF  THE  EFFECTS  OF  DECEASED  PERSONS. 

This  title  contains  all  of  ch.  52,  G.  S.,  except  §  9,  compelling  any  person  who  has  been  in- 
trusted by  executor  ot  administrator  to  account. 

Inventory. 

Sec.  5695.  When. —  Every  executor  or  administrator  shall,  within  three 
months  after  his  appointment,  make  and  return  into  the  probate  court  a  true 
inventory  and  appraisement  of  the  real  estate,  and  of  all  the  goods,  chattels, 
rights  and  credits  of  the  deceased,  which  have  come  to  his  possession  or  knowl- 
edge; but  an  executor  who  is  a  residuary  or  sola  legatee,  who  has  given  bond 
to  pay  all  the  debts  and  legacies,  as  provided  by  law,  shall  not  be  required  to 
return  an  inventory. 

Prob.  C.  §  82.  Same  as  §  1,  ch.  52,  G.  8.  Acts. 1881,  ch.  67,  amended  §  1,-  ch.  52,  G.  8,,  by 
requiring  payment  of  highest  rate  provided  in  acts  1875,  ch.  37,  if  no  inventory  filed;  bat  as* 
latter  act  was  §  8,  ch.  7,  G.  S.,  and  is  repealed  by  1889.  cli.  46,  §  32*3  (Probate  CJode),  so  also  is 
a;ts  1881,  ch.  67,  repealed  under  the  doctrine  of  implied  repeals.    46  M.  528. 

Sec.  5G96.  Poria. —  The  property  inventoried  shall  be  classed  under  the 
following  heads: 

1.  All  the  real  estate. 

2.  All  the  furniture  and  household  goods. 
8.  All  wearing  apparel  and  ornaments. 

4.  All  stock  in  banks  and  other  corporations. 

6.  All  mortgages,  bonds,  notes  and  other  written  evidence  of  debt 

6.  All  other  personal  property. 

Prob.  C.  §  84.    This  contains  substance  of  §  4,  ch.  52,  G.  S.    40  N.  W.  156. 

Sbo.  5697.  Appraisement. —  The  estate  and  effects  comprised  in  the  in- 
ventory shall  be  appraised  by  two  or  more  disinterested  persons  appointed  by 
the  probate  court  tor  that  purpose,  who  shall  be  sworn  to  the  faithful  discbarge 
of  their  duties;  and  if  any  part  of  such  estate  or  effects  are  in  any  other 
county,  the  probate  court  may,  in  its  discretion,  appoint  appraisers  m  sach 
county. 

Prob.  C.  §  83.    Same  as  §  2,  ch.  52,  G.  S. 

Seo.  5698.  Manner  of. —  The  appraisers  shall  class  the  different  items 
under  their  respective  beads,  and  shall  set  down  opposite  to  each  item,  in  fig* 
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ores,  the  value  thereof  in  raone}^  and  shall  foot  up  the  amount  of  each  class. 
The  appraisers  shall  forthwith  deliver  said  inventory,  certified  to  by  them,  to 
the  executor  or  administrator. 

Prob.  C.  §  85.    This  contoins  §  3,  ch.  52,  G.  S. 

Allowance  of  Homestead  and  Distribution. 

Sec.  5699.  Petition  for. —  On  or  after  the  return  of  the  inventory  and 
appraisement  as  provided  in  section  *  eighty-four,  the  surviving  husband  or 
wife,  or  in  case  there  is  no  surviving  husband'or  wife,  the  children,  or  in  case 
the  children  are  minors,  the  guardian,  shall  petition  the  probate  court  for  the 
setting  apart  of  the  homestead  of  the  deceased,  and  for  the  allowance  of  the 
personal  property. 

Such  petition  shall  show  the  right  of  the  parties,  and  if  made  by  or  for  the 
children,  their  names  and  ages,  the  description  of  the  homestead  claimed  and 
description  of  the  personal  property  which  is  desired  to  be  selected,  and  the 
value  thereof,  according  to  the  appraisements. 

Prob.  C.  g  86.    I  Sec.  5696.  ante. 

Sec.  5700.  Hearing. —  Upon  the  filing  of  such  petition  the  court  shall  pro- 
ceed to  determine  the  rights  of  the  petitioner  utider  this  code,  and  if  it  appears 
that  the  petitioner  is  entitled  to  have  the  homestead  set  apart  and  to  make 
such  selection  of  personal  property;  the  court  shall  make  an  order  setting 
apart  such  homestead,  and  shall  allow  the  selection  of  such  personal  property, 
the  court  shall  enter  upon  the  inventory  the  items  so  selected,  set  apart  and 
allowed;  the  items  so  selected  shall  not  be  deemed  assets  in  the  hands  of  the 
executor  or  administrator,  but  shall  forthwith  be  delivered  by  the  executor  or 
administrator  to  the  person  entitled  thereto. 

Prob.  C.  §  87.    Similar  provision  was  contained  in  §  2,  ch.  53,  G.  S. 

Assets. 

Sec.  6701.  Property  not  set  apart. — Property  not  set  apart  or  selected 
shall  be  deemed  assets  in  the  hands  of  the  executor  or  administrator  with 
which  he  is  charged. 

Prob.  C.  §  88^  G.  S.  ch.  52,  §  5.  AU  the  personal  estate  was  first  chargeable,  and,  if  not  suffi- 
cient, the  real  estate  except  the  dower.     14  M.  65. 

Sec  5702.  Possession  of  residue. —  The  executor  or  administrator  shall 
have  the  right  to  the  possession  of  all  the  residue  of  the  real  and  personal 
estate  of  the  decedent,  and  to  receive  the  rents  and  profits  of  the  real  estate, 
until  the  estate  is  settled,  or  until  delivered  over  by  order  of  the  probate  court 
to  the  heirs  or  devisees,  and  must  keep  in  good,  tenantable  repair,  all  houses, 
buildings,  and  fixtures  thereon,  which  are  under  his  control. 

Prob.  C.  S  89.  Substantiallv  §  6,  ch.  52,  G.  S.  14  M.  65 ;  22  M.  249;  33  M.  224;  31  M.  71 ;  29 
M.  419;  26M.  25;42M427. 

Sbo.  5703.  Compound  debts. —  When  any  debtor  of  a  deceased  person 
is  unable  to  pay  all  his  debts,  the  executor  or  administrator,  with  the  consent 
of  the  probate  court,  may  compound  with  such  debtor  and  give  him  a  dis- 
charge upon  receiving  a  fair  and  just  dividend  of  his  effects. 

Pi-ob.  C.  §  94.    Same  as  §  10,  ch.  52.  G.  S. 

Sec.  5704.  Action  for  realty. —  The  executor  or  administrator,  may  him- 
self, or  jointly  with  the  heirs  or  devisees,  maintain  an  action  for  the  posses- 
sion of  the  real  estate  or  for  the  purpose  of  quieting  title  to  the  same. 

Prob.  C.  §  90. 

Sbo.  5705.    Action  to  set  aside  fraudulent  conveyances When 

there  ig  a  deficiency  of  the  assets  in  the  hands  of  the  executor  or  adminis- 
trator, and  when  the  deceased  in  bis  lifetime  has  conve^^ed  any  real  estate,  or 
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right  or  interest  therein,  with  the  intent  to  defraud  his  creditors,  or  to  avoid 
any  right,  debt  or  duty  of  any  person,  or  has  so  conveyed  such  estate  that 
by  law  the  deeds  or  conveyances  are  void  as  against  creditors,  the  executor 
or  administratbr  shall  commence,  and  prosecute  to  final  judgment,  an  action 
for  the  recovery  of  the  same,  and  may  recover,  for  the  benefit  of  thcJ  cred- 
itors, all  such  real  estate  so  fraudulently  conveyed,  and  may  also,  for  the 
benefit  of  such  creditors,  sue  for  and  recover  all  goods,  chattels,  rights  or 
credits  which  may  have  been  so  fraudulently  conveyed  bylhe  deceased  in  his 
lifetime. 

Prob.  C.  g  09,     Same  as  J^  15.  ch.  53^  G.  S.     24  M.  885 ;  46  M.  887 . 

Seo.  5706.  Same  —  When. —  Ko  executor  or  administrator  is  bound  to 
commence  such  action,  unless  on  application  of  creditors  of  the  deceased,  .nor 
unfess  the  creditors  making  the  application  pay  such  part  of  the  costs  and  ex- 
penses, or  give  such  security  to  the  executor  or  administrator  therefor  as  the 

probate  court  deems  equitable. 

Prob.  C.  §  100.     Same  as  g  16,  ch.  52,  G.  S. 

Sec.  5707.  Same  —  To  pay  debts —  All  real  estate  recovered  as  provided 
in  section  ^  ninety-nine  shall  be  sold  tor  the  payment  of  debts,  in  the  same 
manner  as  if  the  deceased  had  died  seized  thereof  upon  obtaining  a  license 
therefor  from  the  probate  court;  and  the  proceeds  of  allgoods,  chattels,  rights 
and  credits,  recovered  as  aforesaid,  shall  be  appropriated  in  payment  of  the 
debts  of  the  deceased,  in  the  same  manner  as  other  assets  in  the  hands  of  the 
executor  or  administrator. 

Prob.  C.  §  101,    Same  as  §  17,  ch.  53,  G.  S.    i  Sec  5705,  ante. 

Mortgages. 

Sec  5708.  When  assets. —  When  any  mortgagee  of  real  estate,  or  any 
assiofiiee  of  such  mortgagee,  dies  without  having  foreclosed,  the  right  of  re- 
demption, all  the  interest  in  the  mortgaged  premises,  conveyed  by  such  mort- 
gage, and  the  debts  secured  thereby,  shall  be  considered  as  personal  assets  in 
the  hands  of  the  executor  or  administrator,  and  he  may  foreclose  the  same, 
and  have  any  other  remedy  for  the  collection  of  such  debt  which  the  deceased 
could  have  had,  if  living,  or  may  continue  any  proceedings  commenced  by  the 
deceased  for  that  purpose. 

Prob.  C.  §  95.     Same  as  §  11,  ch.  52,  G.  S. 

Seo.  5709.  Redemption  —  Purchase  by  executor  or  administra- 
tor.—  In  case  of  the  redemption  of  any  such  mortgage,  or  the  sale  of  the 
mortgaged  premises,  by  virtue  of  a  power  of  sale  contained  therein,  or  other- 
wise, the  money  paid  thereon  shall  be  received  by  the  executor  or  administra- 
tor, and  he  shall  thereupon  give  and  execute  all  necessary  satisfactions,  releases 
and  receipts. 

Purchase  by  executor. —  And  if,  upon  a  sale  of  the  mortgaged  premises, 
the  same  is  bid  in  by  the  executor  or  administrator,  for  such  debt,  he  shall  be 
seized  of  the  same,  for  the  same  persons,  whether  creditors,  next  of  kin,  or 
others,  who  would  have  been  entitled  to  the  money  if  the  premises  had  been 
redeemed,  or  purchased  at  such  sale  by  some  other  person. 

Prob.  C.  §  96.     Same  as  g  13,  ch.  52,  G.  S. 

Sec  5710.  Same  —  Sale. —  Any  real  estate  so  held  by  an  executor  or  ad- 
ministrator, or  which  is  purchased  by  him,  as  such,  upon  a  sale  on  execution 
for  the  recovery  of  a  debt  due  the  estate,  may  be  sold  for  the  payment  of  debts 
or  legacies,  and  the  charges  of  administration,  in  the  same  manrfer  as  if  the 
deceased  had  died  seized  thereof,  upon  obtaining  a  license  therefor  from  the 
probate  court,  in  the  manner  provided  by  law. 

Prob.  C.  §  97.    Same  as  §  13,  ch.  52,  G.  S. 
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Sec.  5711.  Same  — When  to  be  distributed,—  If  any  land  held  by  an 
executor  or  administrator,  as  mentioned  in  the  preceding  section,  is  not  sold 
by  him,  as  therein  provided,  it  shall  be  assigned  and  distributed  to  the  samo 
persons,  and  in  the  same  proportions,  as  if  it  had  been  part  of  the  personal 
estate  of  the  deceased. 

Prob.  C.  g  98.     Same  as  §  14,  ch,  52,  G.  S.,  except  that  latter  also  provided  for  partition. 

Restoration  of  Effectsi, 

Sec.  5712.  When. —  If  any  executor  or  administrator,  heir,  legatee,  cred- 
itor, or  other  person  interested  in  the  estate  of  any  deceased  person,  com- 
plains to  the  probate  court,  in  writing,  that  any  person  is  suspected  to  have 
concealed,  embezzled,  carried  away  or  disposed  of  any  money,  goods,  or  chat- 
ties of  the  deceased,  or  that  such  person  nas  in  his  possession  or  knowledge, 
any  deeds,  conveyances,  bonds,  contracts,  or  other  writings  which  contain  evi- 
dence of  or  tend  to  disclose  the  right,  title,  interest  or  claim  of  the  deceased 
to  any  real  or  personal  estate,  or  any  claim  or  demand,  or  any  last  will  and 
testament  of  the  deceased,  the  said  probate  court  may  cite  such  suspected  per- 
son to  appear  before  it,  and  may  examine  him  on  oath  upon  the  matter  of 
such  complaint. 

Prob.  C.  g  91.     Same  as  §  7,  ch,  52,  G.  S. 

Sec  5713.  Same —  Commitment. —  If  the  person  so  cited  refuses  to  ap- 
pear and  submit  to  such  examination,  or  to-ansXver  such  interrogatories  us 
may  be  put  to  him  touching  the  matter  of  such  complaint,  the  court  may,  by 
warrant  for  that  purpose,  commit  him  to  the  common  jail  of  the  county, 
there  to  remain  in  close  custody  until  he  submits  to  the  order  of  the  court; 
all  such  interrogatories  and  answers  shall  be  in  writing  and  signed  by  the 
party  examined,  and  filed  in  the  probate  court. 

Prob.  C.  §  93.  Same  as  §  8,  ch.  53,  G.  S.  Section  9  of  G.  S.  empowered  probate  court  to 
compel  an  account  from  any  person  who  bad  been  intrusted  by  administrator  or  executor 
with  any  part  of  the  estate. 

Sec  5714.  When  chargeable  by  action. —  If  any  person,  before  the 
granting  of  letters  testamentary  or  of  administration,  embezales  or  alienates 
any  of  the  moneys,  goods,  chattels  or  effects  of  any  deceased  person,  such 
person  shall  stand  chargeable,  and  be  liable  to  the  action  of  the  executor  or 
administrator  of  such  estate  for  double  of  the  value  of  the  property  so  em- 
bezzled or  alienated,  to  be  recovered  for  the  beneiit  of  such  estate. 

Porb.  C,  §  03.    Same  as  §  10,  ch.  51,  G.  S. 


TITLE  6. 

CLAIMS. 

This  and  the  next  title  take  the  place  of  ch.  53,  G.  S.,  and  acts  1870,  ch.  65;  1873,  ch.  68; 
1878,  ch.  5;  1878,  ch.  11 ;  1879,  ch.  69;  1887,  ch.  34.     48  M.  200. 

Presenting  and  Allowing  Claims. 

Sec.  5715.  Order  for. —  At  the  time  of  granting  letters  testamentary  or 
of  aclrtiinistration,  the  court  shall  make  an  order  limiting  the  time  in  which 
creditors  may  presentclaims  against  the  deceased  for  examination  and  allow- 
ance, which  shall  not  be  less  than  six  months  nor  more  than  one  year  from 
^Ije  date  of  such  order;  said  order  shall  hx  the  time  or  limes  and  place  in 
^vhich  the  court  will  examine  and  adjust  claims  and  demands  of  all  persons 
against  deceased. 
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When  barred.— No  claim  or  demand  shall  be  received  after  expiration  of 
the  time  so  limited,  unless,  for  good  cause  shown,  the  court  may  in  its  dis- 
cretion receive,  hear  and  allow  such  claim  upon  notice  to  the  executor  or  ad- 
ministrator, but  no  claim  shall  be  received  or  allowed  unless  presented  within 
one  year  and  six  months  from  the  time  when  notioirof  the  order  is  ffiven  as 
provided  in  the  next  section,  and  before  final  settlement,  and  the  allowance 
or  disallowance  of  any  claim  shall  have  the  same  force  and  effect  as  a  iudff- 
men!  for  or  against  the  estate.  ° 

Proh.  C.  §  102.  From  g  3,  ch.  65,  acts  1870;  1879,  ch.  69,  and  ^§  6  7  14  29  ch  HfL  ft  <^  P*? 
M.  :i80;  21  K  172,  174;  24  M.  185;  39  N.  W.  401;  39  M.  216;  42  K^VA^^^^^^ 

Skc.  5710.  Publication  of.— The  order  prescribed  in  section  one  hundred 
and  two  shall  be  published  according  to  law,  and  shall  be  notice  to  aU  cred- 
ito'N  and  persons  interested. 

Prob.  C.  g  103.    From  §  4,  ch.  58,  G.  S.    28  M.  123.  ' 

Sp:a  5717.  Presentment  and  proof. —  All  claims  arising  upon  contracts, 
whether  the  same  be  due,  not  due,  or  contingent,  must  be  presented  to  the 
probate  court  within  the  time  limited  in  said  order,  and  any  claim  not  so  pre- 
sented is  barred  forever;  such  claim  or  demand  ma}'  be  pleaded  as  an  offset 
or  counterclaim  to  an  action  brought  by  the  executor  or  administrator. 

Itemized  and  verified. —  All  claims  shall  be  itemized,  and  verified  by 
the  claimant,  his  agent  or  attorney,  stating  the  amount  due,  that  the  same  fs 
just  and  true,  that  no  payments  have  been  made  thereon  which  are  not  cred- 
ited, and  that  there  are  no  offsets  to  the  same  to  the  knowledge  of  affiant.  If 
'  the  claim  be  not  due,  or  be  contingent,  when  presented,  the  particulars  of 
such  claim  must  be  stated.  The  probate  court  may  require  satisfactory  vouch- 
ers or  proofs  to  be  produced  in  support  of  any  claim. 

Prob.  C.  p  104.    See  20  M.  813;  85  M.  808,  439;  28  M.  382;  26  M.  152;  25  M.  468;  87  M.  229; 

84  M.  503;  46  M.  91 

Sec.  5718.  Statement  of  ofikets. —  The  executor  or  administrator  shall, 
on  or  before  the  time  set  for  hearing  claims,  file  in  the  probate  court  a  state- 
ment in  writing  of  all  offsets  which  he  claims  in  favor  of  the  estate  against 
any  of  the  claims  filed,  and  the  probate  court  may  in  its  discretion  allow  the 
executor  or  administrate/  additional  time  for  so  filing  an  offset  and  may  set  a 
day  for  hearing  both  the  claim  against  the  estate  and  the  offset  claimed. 

Prob.  C.  §  10").    84  M.  297. 

Sec.  5719.  Barred  claims. —  No  claim  or  demand  shall  be  allowed  that 
is  barred  by  the  statute  of  limitation,  nor  shall  any  offset  that  is  barred  by 
the  statute  of  limitation  be  allowed. 

Prob.  C.  ^  106. 

Sec.  5720.  Paid  without  allowance  legalized.—  That  in  all  cases  when 
any  executor  or  administrator  has  heretofore  paid  in  good  faith  any  debts  or 
claims  against  the  estate  which  he  represents,  without  the  same  having  been 
duly  approved,  as  required  by  law,  and  whose  final  account  has  not  yet  been 
settled,  such  payments  may  be  allowed  by  the  judge  of  probate,  upon  proof 
satisfactory  to  said  judge  of  probate  at  the  final  accounting,  that  said  debis 
or  claims  were  just  and  existing  demands  against  said  estate  at  the  time  of 
said  payment. 

1887,  ch.  184  (March  8):  1889,  ch.  27  (April  24);  1889,  ch.  82 (April  28):  "An  act  relating  to 
the  allowance  ot  the  accounts  of  executors  and  administrators.''    AU  are  the  same  and  imve 

the  same  title. 

Sec  5721.  Order  of  allowance  or  disallowance.—  Upon  the  allowance 
or  disallowance  of  any  daim  the  court  shall  make  its  order  allowing  or  disal- 
lowing the  same.  The  order  shall  contain  the  date  bf  allowance  and  the 
amount  allowed,  the  amount  disallowed,  and  be  attached  to  the  claim  with  the 

oti'sets  if  any. 
Frob.  c.  §  no. 
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Sec.  5722.  Interest  on  claim  allowed, —  After  the  order  allowing  any 
claim  is  made  as  is  provided  in  section  ^  one  hundred  and  ten,  the  claim  aa 
allowed  shall  draw  the  same  rate  of  interest  as  judgments  recovered  in  the 
district  courts.  -  '  ^ 

Prob.  C.  g  108.    1  Sec.  6721,  supra. 

Sec.  5723.  Joint  contract. —  When  two  or  more  persons  are  indebted  on 
any  joint  contract,  or  upon  a  judgment  founded  on  a  joint  contract,  and  either 
of  them  die,  his  estate  is  liable  therefor,  and  the  amount  thereof  may  be 
allowed  by  the  probate  court,  as  if  the  contract  had  been  joint  and  several, 
or  as  if  the  judgment  had  been  against  him  alone. 

Frob.a§114.    Same  as  §  19,  cb.  58.  G.lS. 

Seo.  5724.  Execution  in  favor  of  estate.—  When  the  probate  court 
allows  any  balance  against  a  claimant  and  in  favor  of  the  estate,  and  the  claim-  -f. 

ant  does  not  appeal  to  the  district  court  within  the  time  provided  in  this  code 
for  appeal,  the  probate  court  may  issue  execution  for  the  collection  of  such 
balance;  such  execution  shall  be  executed  in  the  same  manner  as  executions 
issuing  out  of  the  district  court. 

Prob.  C.  §  109. 

Sec.  5725.  Remanding  after  appeal.— In  case  of  appeal  from  the  al- 
lowance or  disallowance  of  any  claim  in  whole  or  in  part,  the  district  court 
shall  certify  to  the  probate  court  the  decision  or  judgment  rendered  therein. 

Prob.  C.  §  115.  From  §  24,  ch.  53,  G.  S.  6  M.  568;  9  M.  140;  20  M.  442;  84  M.  501;  28  M. 
8S2;  85  M.  439;  87  M.  454;  88  M.  11.  ^ 

Actions  on  Claims. 

Sec.  5726.  Against  the  estate  —  Barred —  No  action  at  law  for  the  re- 
covery of  money  only  shall  be  brought  in  any  of  the  courts  of  this  state 
against  any  executor, "administrator  or  guardian  upon  any  claim  or  demand  \ 

which  may  -be  presented  to  the  probate  court  except  as  provided  in  this  code. 
No  claim  against  a  decedent  shall  be  a  charge  against  or  lien  upon  his  estate 
unless  presented  to  the  probate  court  as  herein  provided  within  five  years 
after  the  death  of  such  decedent:  provided  that  this  provision  shall  not  be  , 

construed  as  affecting  any  lien  existmg  at  the  date  of  such  death.  Provided 
further,  that  said  provision  shall  not  be  construed  as  affecting  the  right  of  a 
creditor  to  recover  from  the  next  of  kin,  legatee  or  devisee  to  the  extent  of 
assets  received.  This  provision  shall  be  applicable  to  the  estate  of  persons 
who  died  prior  as  well  as  to  those  who  may  die  after  the  adoption  of  this 
code. 

Prob.  a  §  107.    29  M.  296;  15  M.  159;  20  M.  213;  29  M.  29(S;  39  M.  28;  46  M.  527,  52a 

8kc.  5S27.  Same— Pending  at  time  of  death.— All  actions  which  are 
pending  against  a  deceased  person  at  the  time  of  his  death,  may,  if  the  cause 
of  action  survives,  be  prosecuted  to  final  judgment;  and  the  executor  or  ad- 
ministrator may  be  admitted  to  defend  the  same,  and  if  judgment  is  rendered 
against  the  executor  or  administrator,  the  court  rendering  it  shall  certify  the 
same  to  the  probate  court,  and  the  amount  thereof  shall  be  paid  in  the  same 
manner  as  other  claims  allowed  against  the  estate. 

Prob.  G  g  111.  Same  as  g  16,  ch;  ^3,  G.  a  21  M.  172 ;  35  M.  192;  89  N.  W.  399;  39  M.  212, 
296;  27  M.  477;  45  M.  199,  2oa 

Sec.  5728.  In  favor  of  estate. —  Nothing  in  this  chapter  shall  be  con- 
strued to  prevent  an  executor  or  administrator,  when  he  thinks  it  necessary, 
from  commencing  and  prosecuting  any  action  against  any  other  person  or 
from  prosecuting  any  action  commenced  by  the  deceased  in  his  lifetime,  for 
the  recovery  of  any  debt  or  claim  to  final  judgment,  or  from  having  execu- 
tion on  any  judgment. 

Probi  a  §112.    Same  as  §  17,  ch.  58,  G.  & 
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Seo.  5729.  Same  —  Set-off. —  In  such  case  the  defendant  may  set  oflf  any 
claim  he  has  against  the  deceased,  instead  of  presenting  it  to  the  probate 
court;  and  if  final  judgment  is  rendered  in  favor  of  the  clefendant,  the  same 
shall  be  certified  by  the  court  rendering  it,  to  the  probate  com-t,  and  the  judg- 
ment shall  be  considered  true  balance. 

Prob.  C.  §  113.    Same  as  §  18,  ch.  58,  O.  8.    29  Bl  29G. 


TITLE  7. 

PAYMENT  OF  DEBTS  AND  LEGACIEa 

Tnis  title  contains  subet^ce  of  §g  29,  80,  82,  83,  84,  85,  87,  88,  89,  ch.  58,  G.  S.,  and  §§  1,  2^ 
ch.  58,  acts  1878,  and  acts  1878,  ch.  5. 

TiMB  FOE  Settlement, 

Seo.  5730.  Court  to  designate. — The  probate  court  at  the  time  of  grant- 
ing letters  testamentary  or  of  administration,  shall  make  an  order  allowing  to 
the  executor  or  administrator  a  reasonable  time,  not  exceeding  one  year  and 
six  months,  for  the  settlement  of  the  estate. 

Prob.  C.  §  116.    SabetantiaUy  §  29,  ch.  58,  G.  a 

Seo.  6731.  Same  —  Extension. —  The  probate  court  may,  upon  good 
cause  shown  by  the  executor  or  administrator,  extend  the  time  for  the  settle- 
ment of  the  estate  not  exceeding  one  year  at  a  time,  nor  so  that  the  whole 
time  allowed  to  the  original  executor  or  administrator  shall  exceed  three 
years,  unless  under  the  provisions  of  the  will  a  longer  time  be  necessary. 

Prob.  C.  §  117.    From  §  80,  ch.  58,  G.  S.    25  M.  26. 

Seo.  6732.  Same  —  When  executor,  etc.,  dies.—  When  an  executor  or 
administrator  dies,  resigns,  or  becomes  incapable  of  discharging  his  trust,  and 
another  administrator  is  appointed,  the  probate  court  may  extend  the  time 
for  the  settlement  of  the  estate  beyond  the  time  allowed  to  the  original  exec- 
utor or  administrator,  not  exceeding  one  year  at  a  time,  and  not  exceeding 
one  year  beyond  the  time  which  the  court  might  by.  law  allow  to  such  orig- 
inal executor  or  administrator  as  provided  in  section  ^  one  hundred  and  seven- 
teen. 

Prob.  C.  §  118.    Same  as  §  82,  ch.  58,  G.  &,  as  amended  1878,  ch.  58,  §  2.    i  Sec.  5781,  supra. 

Seo.  5733.  Same  —  Acts  after  time  limited.—  After  the  expiration  of 
the  time  finally  limited,  an  executor  or  administrator  shall  not  be  disqualified 
from  doing  anything  necessary  to  settle  the  estate  which  he  might  have  done 
before  unless  removed  by  the  probate  court;  but  he  shall  not  be  relieved  from 
any  liability  or  penalty  incurred  by  his  failure  to  settle  the  estate  within  the 
time  limited. 

Prob.  C.  §  119.    This  is  §  1,  ch.  58,  acts  1878,  which  amended  §  80,  ch.  58,  G.  a 

Payment. 

Seo.  5734.  When  estate  solvent. —  In  case  there  is  suflBcient  assets  in 
the  hands  of  the  executor  or  administrator  for  that  purpose  he  shall  proceed 
to  pay  all  the  debts  and  legacies  of  the  deceased  in  full. 

Prob.  C.  §  121.    SubetantiaUy  §  83,  ch.  53,  G.  S. 

Sec  5735.  When  estate  insolvent. —  If  the  assets  which  the  execntor 
or  administrator  has  received  and  which  can  be  used  for  the  payment  of  debts 
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and  are  not  sufficient  therefor,  he  shall,  after  paying  the  expenses  of  adminis- 
tration pay  the  debts  against  the  deceased  in  the  following  order: 

1.  Funeral  expenses. 

2.  Expenses  of  last  sickness. 

3.  Debts  having  preference  by  laws  of  the  United  States. 

4.  Taxes. 

5.  Debts  duly  proven  to  be  due  toother  creditors;  provided  that  no  debtor 
claim  for  which  the  creditor  holds  a  mortgage  pledge,  or  other  security,  shall 
be  so  paid  until  the  creditor  shall  have  tirst  exhausted  his  security  or  shall 
have  released  or  surrendered  the  same.  ' 

Prob.  C.  §  122.     From  §  34,  ch.  53,  G.  S.,  as  amended  1878,  ch.  5.    41  N.  W.  1034. 

Sec.  5736.  Same. —  No  preference  shall  be  given  in  the  payment  of  any 
debt  over  any  debts  of  the  same  class;  nor  shall  a  debt  due  and  payable  be 
entitled  to  preference  over  debts  not  due. 

Prob.  C.  §  123.    From  §  35,  ch.  53,  G.  S. 

Sec  5737.  Sale  of  realty  to  pay  debts.— When  there  is  not  suCRcient 
personal  estate  in  the  hands  of  the  executor  or  administrator  to  pay  all  the 
^ebts  and  legacies  and  the  allowance  to  the  widow  and  minor  children,  the 
probate  court,  may  on  petition  of  the  executor  or  administrator  order  the  sale 
of  the  real  estate  or  so  much  thereof  as  may  be  necessary  to  pay  the  same. 

Prob.  C.  §  130. 

Sec.  5738.  Payment  of  mortgage  or  security.—  Whenever  a  creditor 
of  the  deceased  has  a  mortgage,  pledge  or  other  security  for  his  debt,  the  ex- 
ecutor or  administrator  may,  without ^iroof  thereof  being  made  to  the  probate 
court,  pay  such  debt  or  the  interest  thereon,  as  the  same  shall  mature,  but 
no  such  payment  shall  be  made  unless  the  same  shall  appear  to  be  for  the  best 
interests  of  the  estate,  and  the  probate  court  upon  such  hearing  shall  so  order. 
Upon  application  for  such  order,  the  same  may  be  made  with  or  without 
notice  to  the  parties  interested  in  the  estate  as  the  court  may  direct. 

Prob.  C.  §  126. 

Sec  5739.     In  cases  of  appeal. —  If  an  appeal  is  taken  from  the  decision 

of  the  probate  court  allowing  or  disallowing  any  claim,  in  w^hole  or  in  part, 
the  executor  or  administrator  shall  not  pay  the  same  until  it  has  finally  been 
determined  on  such  appeal,  but  he  shall  retain  in  his  hands  sufHcient  assets  to 
pay  the  same  in  like  proportion  as  other  claims  of  the  same  class. 
Prob.  C.  §  124.     From  gg  87,  38,  ch.  53,  G.  S.     35  M.  217, 

Sec  5740.  Subsequent  distribution.—  If  the  whole  of  the  debts  and 
legacies  w^ere  not  paid  by  the  first  distribution,  and  if  the  whole  assets  have 
not  been  distributed,  or  if  other  assets  afterward  come  to  the  hands  of  the  ex- 
ecutor or  administrator,  the  probate  court  may  from  time  to  time  make  further 
order  for  the  distribution  of  the  assets. 

Prob.  C.  §  125.    Same  as  g  3d,  ch.  53,  G.  S.    32  M.  163. 
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« 

TITLE  8. 

GUARDIANS  AND  WARDa 

This  title  contains  the  substance  of  and  supersedes  ch.  59,  G.  S.,  and  acts  1868,  ch.  67;  1869, 
ch.  68;  1870.  ch,  63:  18C0,  ch.  61;  1873.  ch.  59;  1875,  chs.  88,  39;  1876,  ch.  77;  1877,  ch,  23;  1878, 
.ch.  20;  1881,  Ex.  S.  ch.  34;  1885,  ch.  32;  1885,  chs.  61,  128;  18H7.  ch.  67,  and  g§  20-33.  ch.  57,  G.  S. 
Section  7,  ch.  59,  G.  S.,  providing  when  bond  not  to  be  given;  §  16,  extent  of  jurisdiction; 
§  18,  requiring  appiaisement;  §  28,  requiring  new  bond ;  g  29,  embezzling  ward's  property ; 
and  g  30,  compensation  of  guardian,  and  g  4,  ch.  23,  acts  1877;  §§2,  3,  4,  5,  6,  7,  ch.  77, 
acts  1876;  j5  1,  ch.  78,  acts  1876;  gg  4,  5,  ch.  39,  acts  1875;  and  acts  l88o,  ch.  105,  were  repealed 
and  none  of  their  provisions  carried  into  probate  code,  except  as  in  S  ^^09,  G.  S.  ch.  57.  g  29.  a» 
amended  1870,  ch.  63,  conferring  certain  powers  on  foreign  guardians;  and  gg  51-62,  ch, 
57,  G.  S.,  as  amended  1867,  ch.  78,  providing  for  the  sale  of  property  belonging  to  lunatics, 
were  not  carried  into  probate  code. 

SEc.'57il.  Who  are  minors —  Males  of  the  age  of  twenty-one  j^ears  and 
females  of  the  age  of  eighteen  years  shall  be  considered  of  full  age  for  all 
purposes;  before  those  ages,  they  shall  be  considered  minors. 

Prob.  C.  §  137.    Same  as  §  3,  ch.  59,  G.  S.    34  M.  195. 

Appointment  of  Guaedian. 

Sko.  5742.  By  will. —  A  father  may,  by  his  last  will  and  testament,  ap- 
point guardians  for  his  children,  whether  born  at  the  time  of  making  the  will 
or  afterwards,  to  continue  during  the  minority  of  the  child,  or  a  less  time. 

Such  testamentary  guardian  shall  have  the  same  powers  and  perform  the 
same  duties,  with  regard  to  the  person  and  estate  of  the  ward,  as  a  guardian 
appointed  by  the  probate  court. 

Prob.  C.  §  133.     Same  as  §  6,  ch.  59,  G.  S. 

Sec.  5743.  By  probate  court. —  The  probate  court  of  each  county,  when 
it  appears  necessary  or  convenient,  may  appoint  guardians  for  the  persons 
and  estates,  or  either  of  them,  of  minors  who  have  no  guardian  legally  ap- 
pointed by  will,  and  who  are  residents  of  the  county,  or  who  reside  without 
the  state  and  have  estate  within  the  county.*  Such  appointment  maybe 
made  on  the  petition  of  a  relative  or  other  person  on  behalf  of  the  minor,  or 
on  the  petition  of  the  minor,  if  fourteen  years  of  age. 

Prob.  C.  §  128,  Above  *  is  §^  Irch,  59,  G.  S.,  except  **  who  have  no  guardians  legally  ap- 
pointed by  win."    39  M.  31;  48  M.  61. 

Sec.  5744.  Same— Minor  under  fourteen  years.— If  the  minor  is 
under  the  age  of  fourteen  years,  the  probate  court  may  nominate  and  appoint 
his  guardian;  if  he  is  above  that  age  he  may  nominate  his  own  guardian, 
who,  if  approved  b}*"  the  probate  court,  shall  be  appointed  accordingly. 

If  not  so  approved,  or  if  the  minor  resides  out  of  this  state,  or  if,  after  be- 
ing duly  cited  by  the  probate  court,  he  neglects  for  ten  days  to  nominate  a 
suitable  person,  the  probate  court  may  nominate  and  appoint  his  guardian, 
in  the  same  manner  as  if  he  was  under  the  age  of  fourteen  yeai'S. 

Prob.  C.  §  129.    Same  as  §  3,  ch.  59,  G.  S. 

Sec  5745.  By  minor  over  fourteen  years. —  When  a  guardian  has 
been  appointed  by  the  court  for  a  minor  under  the  age  of  fourteen  years,  the 
minor  at  any  time  after  he  attains  that  age,  may,  unless  such  guardian  is  a 
testamentary  guardian,  appomt  his  own  guardian,  subject  to  the  approval  of 
the  court. 

Prob.  C.  §  131. 
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Sec.  5746.  Same. —  A  minor  above  the  age  of  fourteen  years  may  nom- 
inate his  guardian  before  a  justice  of  the  peace,  or  a  city  or  town  clerk,  who 
shall  certify  the  fact  to  the  probate  court. 

Prob.  C.  §  180.    Same  as  §  4,  ch.  59,  G.  S. 

Sec.  5747.    Marriage  of  female  ward.—  The  marriage  of  a  female  under 
guardianship  as  a  minor  shall  terminate  such  guardianship. 
Pmb.  G  §  136.    Same  as  first  sentence  of  §  27,  ch.  59,  G.  S.    28  M.  51 ;  88  M.  458. 

Seo.  5748.  Women  may  be  guardians. —  A  married  womaif,  by  reason 
of  such  marriage,  shall  not  be  disqualified  from  holding  the  position  of  guard- 
ian, either  of  the  person  or  estate  of  a  minor,  the  same  as  if  she  was  unmar- 
ried.* The  marriage  of  a  female  guardian  shall  not  terminate  her  guardian- 
ship. 

Prob.  C.  §  186.  Above  *  is  amendment  of  1873.  cb.  59,  to  §  5,  ch.  59,  G.  S.  By  G.  S.  ch.  59, 
§  86,  marriage  of  female  guardian  extinguished  her  authority. 

Sec.  5749.  Ouardian  of  the  estate  only.— The  probate  court  may,  in 
its  discretion,  appoint  a  guardian  of  the  estate  only  of  a  ward,  and  commit 
the  custody  of  such  ward  to  some  other  person;  and  the  court  maj^  from  time 
to  time  direct  the  guardian  to  pay  to  such  custodian  such  sums  of  money  for 
ttie  maintenance  and  education  of  such  ward  as  may  be  necessary  and  proper. 

Prob.  C.  §  184. 

8ro.  5750.  Guardian  ad  litem. —  Nothing  contained  in  this  chapter 
affects  or  impairs  the  power  of  any  court  to  appoint  a  guardian  to  protect  the 
interest  of  any  minor  interested  in  any  suit  or  proceeding  commenced  or  to  be 
commenced  or  other  matter  pending  therein,  at  any  time. 

Prob.  a  8 141. 

Special  Provisions. 

Seo.  5751.  In  order  of  appointment. —  When  any  person  is  appointed 
guardian  of  a  minor,  the  court  may,  with  the  consent  of  such  person,  insert  in 
the  order  of  appointment  conditions  not  otherwise  obligatory,  providing  for 
the  care,  treatment,  education  and  welfare  of  the  minor.  The  performance  of 
sacb  conditions  shall  be  a  part  of  the  duties  of  the  guardian  for  the  faithful 
performance  of  which  he  and  his  sureties  on  his  bond  shall  be  responsible. 

Prob.  C.  §  189. 

Src.  5752.  Care  of  person  and  estate.— The  guardian  of  a  minor  shall 
have  the  custody  and  education  of  his  ward,  and  the  care  and  management 
of  all  his  estate,  and,  unless  sooner  discharged  according  to  law,  shall  con- 
tinue in  oflBce  until  the  minor  arrives  at  full  age.  But  the  father  of  the  minor, 
if  living,  and  in  case  of  his  death  the  mother,  they  being  respectively  com- 
petent to  transact  their  own  business,  and  not  otherwise  unsuitable,  shall  be 
entitled  to  the  custody  of  the  person  of  the  minor  and  the  care  of  his  educa- 
tion. 

Prob.  G  §  133.  Substantially  §  6,  ch.  59,  G.  S.  •  Acts  1878,  ch.  59,  amended  this  section  of 
0.  S.  by  providing  that  married  women  may  act  as  guardians. 

8kc.  5753.  Maintenance  out  ol  estate.—  If  any  minor  having  a  father 
living,  has  property,  the  income  of  which  is  suflBcient  for  his  maintenance 
and  ^ucation  in  a  manner  more  expensive  than  his  father  can  reasonably  af- 
ford, regard  being  had  to  the  situation  of  the  father's  family,  and  to  all  the 
circumstances  of  the  case,  the  expenses  of  the  maintenance  and  education  of 
soch  child  may  be  defraved  out  of  his  own  property,  in  whole  or  in  part,  as 
shall  be  deemed  reasonable  by  the  probate  court,  and  when  necessary  his  real 
estate  may  be  sold  for  that  purpose  by  the  guardian,  upon  obtaining  license 
therefor  as  provided  in  other  cases  of  sales  by  guardians.  The  charges  for 
such  expenses  may  be  allowed  in  the  settlement  of  the  accounts  of  the  guard- 
ian. 

Pkob.a§140.    Same  as  §  22»  ch.  59,  G.  S.  ^ 
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Guardians  of  Incompetents. 

Sec.  5754.  Appointment  — Application. —  The  probate  court  may  ap- 
point a  guardian  or  guardians  of  any  person  who,  by  reason  of  old  age.  or 
loss  or  imperfection  of  mental  faculties,  is  incompetent  to  have  the  charge 
or  management  of  his  property,  or  person  who,  by  excessive  drinking,  gam- 
ing, idleness  or  debauchery,  so  spends,  wastes  or  lessens  his  estate  as  to  be 
likely  to  expose  himself  or  his  family  to  want  or  suffering,  either  upon  the 
application  of  the  county  commissioners  of  the  county  where  such  person  re- 
sides, or  upon  the  petition  of  any  relation  or  friend  of  such  person,  which 
petition  shall  set  forth  the  facts  and  be  verified  by  the  affidavit  of  the  peti- 
tioner to  the  effect  that  he  believes  the  facts  as  so  stated  are  true. 

Prob.  C.  g  142.  Same  as  §  8,  ch.  59.  Q.  S.,  as  amended  1877,  ch.  23,  §  1;  1878,  ch.  20,  §  1. 
24  M.  148 ;  48  M.  60. 

Sec.  5755.  Same  —  Notice  of  application. —  Upon  the  presentation  of 
such  application  or  petition,  the  probate  court  shall  fix  the  time  and  place  for 
the  hearing  of  the  same,  and  shall  cause  notice  of  such  hearing,  and  of  the 
time  and  place  thereof,  to  be  given  to  the  person  proposed  to  be  put  under 
o:uardianship,  at  least  fourteen  days  prior  to  the  time  fixed  for  such  hearing. 
Provided,  that  if  such  person  is  an  inmate  of  a  state  hospital  for  the  insane 
then  a  like  notice  shall  be  given  to  the  superintendent  of  such  hospital. 

Prob.  C.  §  143.  Same  as  §  9,  ch.  59,  G.  S.,  as  amended  1877,  ch.  23,  §  2,  except  the  proviso. 
48  M.  60. 

Sec  5756.  Same  —  Hearing. —  At  the  hearing,  the  court  shall  consider 
all  competent  evidence  that  may  be  produced  in  support  of  and  against  the 
application  or  petition;  and  if,  after  a  full  hearing  it  appears  that  tne  person 
so  ]>r()|)osed  to  be  put  under  guardianship  comes  within  the  description  of 
persons  mentioned  in  section  eight  ^  of  this  chapter,  the  court  §hall  appoint 

a  guai'dian  or  guardians,  not  exceeding  in  number,  of  his  person  and 

estate. 

Pi  ob.  C.  §  144.    Same  as  §  10,  ch.  59,  O.  S.,  as  amended  1877,  ch.  28,  §  8.    ^  This  reference  is 

evidently  to  g  5754,  supra,^  48  M.  60. 

Sec  5757.  Powers  and  duties. —  Every  guardian  appointed  as  provided 
in  the  preceding  section,  has  the  care  and  custody  of  the  person  of  his  ward, 
and  the  management  of  all  his  estate  until  such  guardian  is  legally  discharged ; 
and  he  must  give  bond  in  like  manner  as  prescribed  in  section^  one  hundred 
and  thirty-eight,  except,  that  the  provision  relating  to  the  education  of  the 
ward  shall  not  apply. 

Prob.  C.  g  145.    Same  as  g  12,  ch.  59,  G.  &,  as  amended  1877,  ch.  23,  §  5.    1  This  reference 

should  be  §  137,  which  ia  §  5763,  post 

Sec  5758.  Restoratioii  to  capacity.—  Any  person  who  has  been  declared 
insane  or  incompetent,  or  the  guardian  of  any  relative  or  friend  may  petition 
the  probate  court  of  the  county  in  which  he  was  declared  insane  or  incompe- 
tent, to  have  the  fact  of  his  restoration  to  capacity  judicially  determined. 
Upon  the  filing  of  said  petition  the  court  must  by  order  appoint  a  day  for 
hearing^  said  petition.  The  court  shall  cause  personal  notice  of  said  hearing 
to  be  given  to  the  guardian  of  the  person  so  declared  insane  or  incompetent, 
if  there  be  a  guardian  in  this  state.  On  the  hearing,  the  guardian,  relative 
or  friend  of  the  person  so  declared  insane  or  incompetent,  and  in  the  discre- 
tion of  the  court,  any  other  person,  may  contest  the  right  to  the  relief  de- 
manded. Witnesses  may  be  required  to  appear  and  testify,  and  may  bo  called 
and  examined  by  the  court  of  its  own  motion.  If  it  be  found  that  the  person 
be  of  sound  mind,  and  capable  of  taking  care  of  himself  and  his  property,  his 
restoration  to  capacity  shall  be  adjudged,  and  the  guardianship  of  such  person, 
if  such  person  be  not  a  minor,  shall  cease. 

Prob.  C.  §  146. 
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Guardian  of  Absent  Person. 

Sec.  5759.  Appointment. —  When  a  person  liable  to  be  put  under  guard- 
ianship, according  to  the  provisions  of  this  chapter,  resides  without  this  state, 
and  has  any  estate  therein,  any  friend  of  such  person,  or  any  one  interested 
in  his  estate,  in  expectancy  or  otherwise,  may  apply  to  the  judge  of  probate 
of  any  county  in  w^hich  there  is  any  estate  of  such  absent  person;  and  after 
such  notice  to  all  persons  interested*  as  the  judge  shall  order,  and  a  full  hear- 
ing and  examination,  a  guardian  may  be  appointed  for  such  absent  person. 

Prob.  C.  §  152.    Same  as  §  18,  "ch.  59,  G.  S.    48  M.  842.  ,.^ 

Sec.  5760.  Bond. —  Every  such  guardian  must  give  bond  in  the  same 
manner  and  in  the  like  conditions  as  hereinbefore  provided  for  other  guard- 
ians, except  that  the  provisions  respecting  the  inventory,  the  disposal  of  the 
estate  and  effects  and  the  account  to  be  rendered  by  the  guardian,  must  be 
confined  to  such  estate  and  effects  as  come  to  his  hands  in  this  state. 

Prob.  a  §  154.    Sabetantially  §  15,  ch.  59,  G.  S. 

Sec.  5761.  Powers  and  duties. —  Such  guardian  shall  have  the  same 
powers  and  duties  with  respect  to  any  estate  of  the  ward  within  this  state, 
and  also  with  respect  to  the  person  of  the  ward,  if  he  comes  to  reside  therein, 
as  are  prescribed  with  respect  to  other  guardians  appointed  under  this  chap- 
ter. 

Prob.  C.  §  153.    Same  as  §  14,  cb.  59,  G.  S. 

Sec.  5762.  Removal  of  ward's  property  from  state.—  When  a  ward 
is  a  non-resident  and  has  a  guardian  appointed  by  a  court,  of  competent  juris- 
diction, of  any  other  state,  territory,  county  or  district,  and  the  ward  is  en- 
titled to  property  in  this  state  which  may  be  removed  therefrom,  and  such 
removal  will  not  conflict  with  the  terms  and  limitations  attending  tlie  right 
bv  which  the  ward  owns  the  same,  such  property  may  be  removed  to  the 
state  or  country  in  which  such  ward  may  reside,  upon  application  of  the 
guardian  to  the  probate  court  of  the  county  in  the  state  in  which  letters  of 
guardianship  have  been  issued,  and  if  guardianship  has  not  been  granted  in 
Uiis  state,  then  to  the  probate  court  of  the  county  in  the  state  in  which  the 
estate  of  the  ward  or  any  thereof  is  situated,  in  the  following  manner:  The 
guardian  so  applying  must  produce  a  transcript  of  the  record  of  his  appoint- 
ment and  qualification  as  such  guardian,  certified  accordmg  to  the  laws  of 
this  state,  together  with  an  order  of  the  court  appomting  such  foreign  guard- 
ian authonzmg  such  application,  and  must  also  give  thirty  days'  notice  of 
such  application  to  the  resident  executor,  administrator,  guardian,  agent  or 
other  person  having  custody  of  such  property ;  thereupon,  if  no  good  cause 
be  shown  to  the  contrary,  the  probate  court  shall  make  an  order  granting 
such  guardian  leave  to  remove  the  property  of  said  ward  to  the  state  or  coun- 
try in  which  such  ward  may  reside;  which  order  shall  be  full  and  complete 
authority  to  said  guardian  to  sue  for  and  receive  the  same  in  his  own  name, 
for  the  use  and  benefit  of  said  ward,  and  the  person  so  having  custody  of  such 
property  in  this  state  shall,  upon  delivery  thereof  to  such  foreign  guardian 
upon  such  order,  be  released  from  further  liability  therefor. 

Prob.  C.  §  155.    SubstantiaUy  acts  1868,  ch.  67,  ^'§  1,  3. 

Guardian's  Bond  and  Oath. 

Sec.  5763.  When  —  Conditions  of. —  Before  the  order  appointing  an^ 
person  guardian  under  the  provisions  of  this  cliapter  takes  etfect,  and  before 
letters  issue,  the  court  must  require  a  bond,  with  sufficient  sureties,  to  be  ap- 
proved by  the  probate  court,  and  in  such  sum  as  the  court  shall  order,  condi- 
tioned that  the  guardian  will  faithfully  execute  the  duties  of  his  trust  accord- 
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ing  to  law,  and  the  following  conditions  shall  form  a  part  of  suoh  bond  with 
or  without  being  expressed  therein: 

1.  To  make  a  true  inventor}^  of  all  the  estate,  real  and  personal,  of  his  ward, 
that  shall  come  to  his  possession  or  knowledge,  and  to  return  the  same  into 
the  probate  court  within  three  months. 

2.  To  dispose  of  and  manage  all  such  estate  according  to  law,  and  for  the 
best  interests  of  the  ward,  and  faithfully  to  discharge  his  trust  in  relation 
thereto,  and  also  in  relation  to  the  custody,  education  and  maintenance  of  the 
ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate  and  moneys  of  the 
ward  in  his  hands,  anil  all  proceeds  or  mterest  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same  within  one  year  after  his  appoint- 
ment, and  at  such  other  times  as  the  probate  court  shall  direct, 

4.  At  the  expiration  of  his  trust,  to  settle  his  accounts  with  the  probate 
court,  and  to  pay  and  deliver  all  the  estate,  moneys,  and  effects  remaining  in 
JHs  hands  or  due  from  him  on  such  selLlement,  to  the  person  lawfully  entitled 
thereto.  Upon  filing  said  bond  duly  approved,  letters  of  guardianship  must 
issue  to  the  person  appointed. 

Prob.  C.  §  137.     Substantially  ^  17,  ch.  59,  G.  S.     38  M.  453. 

Sec.  5764.  Oath. —  Every  person  appointed  guardian  shall,  before  entering 
upon  the  duties  of  the  trustj^  take  and  subscribe  an  oath  to  fully  perform  all 
the  duties  of  such  guardian  according  to  law. 

Prob.  C.  g  13a 

Inventory, 

fl 

Sec.  6765.  When. —  Every  guardian  shall  within  three  months  after  his 
appointment  make  and  return  to  the  probate  court  an  inventory  of  all  the 
property,  real  and  personal,  belonging  to  the  estate  of  his  ward ;  said  inventory 
together  with  an  appraisement  shall  be  made  in  the  same  manner  as  in  estate 
of  deceased  persons. 

Prob.  C.  ^  151.  Substantially  8  1,  ch.  7V,  acts  1876,  as  amended  1885,  ch.  105,  §  1,  and  §  18, 
cli.  59,  G.  a     ly  M.  221 ;  23  M.'Sl.  -      . 

Duties  and  Pov/ers  of  Guardians. 

Sec.  5766.  Pay  debts, —  Every  guardian  appointed  under  the  provisions 
of  this  chapter,  whether  for  a  minor  or  any  other  person,  must  pay  all  just 
debts  due  from  the  ward  out  of  his  personal  estate  and  the  income  of  his  real 
estate,  if  sufficient ;  if  not,  then  out  of  his  real  estate,  upon  obtaining  an  order 
for  the  sale  thereof,  in  the  manner  provided  in  this  code  for  the  sale  of  real 
estate  of  decedents. 

Prob.  a  §  147.     Same  as  fii-st  part  of  §  19,  ch.  59,  G.  S.    82  M.  15a 

Sec  5707-  Settle  all  accounts. —  Every  guardian  must  settle  all  accounts 
of  the  ward,  and  demand,  sue  for,  and  receive  all  debts  due  to  him,  or  may 
with  the  approval  of  the  court,  compound  for  the  same  and  give  discharge  to 
the  debtor,  on  receiving  a  fair  and  just  dividend  of  his  estate  and  effects;  and 
he  shall  appear  for  and  represent  his  ward  in  all  legal  proceedings  unless  an- 
other person  is  appointed  for  that  purpose. 

Prob.  C.  g  148.    Same  as  last  part  of  §  19,  ch.  59,  G.  S.     19  It  221 ;  48  M.  87. 

Sec.  5 768.  Sales  of  property —  Payment  of  claims.— All  proceedings 
relating  to  the  sales  of  property. of  persons  under  guardianship,  and  all  pro- 
ceedings relating  to  the  presentation,  allowance  and  payment  of  claims  and 
demands  against  such  person,  must  be  had  and  made  as  required  by  the  pro- 
visions of  this  code  relating  to  the  estates  of  decedents,  so  far  as  they  are  ap- 
plicable, unless  otherwise  specially  provided  in  this  chapter. 

Prob.  C.  §  15S. 
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Sec.  5769.  Manage  the  estate  — Furnish  support — Every  guardian 
must  manage  the  estate  of  his  ward  frugally  and  without  wasteland  apply 
the  income  and  pro  tits  thereof,  as  far  as  may  be  necessar\%  for  the  comfortable 
and  suitable  mamtenance  and  support  of  the  ward  and  his  family,  if  there  be 
any ;  and  if  such  income  and  profits  be  insufficient  for  that  purpose,  the  guard- 
ian mny  sell  the  real  estate  upon  obtaining  a  license  therefor  as  provided  by 
law,  and  must  apply  the  proceeds  of  such  sale,  as  far  as  may  be  necessary,  for 
the  maintenance  and  support  of  the  ward  and  his  family,  if  there  be  any. 

Prob,  C.  §  149.    Same  aa  §  20,  eh.  59,  G.  a 

Sec.  5770.  Same  —  Maintenance. —  When  a  guardian  has  advanced  for 
the  necessary  maintenance,  support  or  education  of  his  ward,  an  amount  not 
disproportionate  to  the  value  of  his  estate  or  his  condition  of  life,  and  the  same 
is  made  to  appear  to  the  satisfaction  of  the  court  by  proper  vouchers  and 
proofs,  to  be  a  proper  charge  against  the  estate  of  such  ward,  the  guardian 
shall  be  allowed  credit  therefor  in  his  settlements.  Whenever  a  guardian 
fails,  neglects  or  refuses  to  furnish  suitable  and  necessary  maintenance,  sup- 
port or  education  for  his  ward,  out  of  the  estate  of  such  ward,  the  court  may 
order  him  to  do  so,  and  enforce  such  order  by  proper  process.  Whenever  any 
third  person,  at  his  request,  supplies  a  ward  with  such  suitable  and  necessary 
maintenance,  support  or  education,  and  it  is  shown  to  have  been  done  after 
refusal  or  neglect  of  the  guardian  to  supply  the  same,  the  court  may  direct 
the  guardian  to  pay  therefor  out  of  the  estate,  and  enforce  such  payment  by 
due  process. 

Prob.  C.  §  150. 

Sec.  5771.  Partition. —  Whenever  real  estate  is  owned  by  any  ward  in 
this  state  jointly  or  in  common  with  any  other  person  or  persons,  the  guard- 
ian of  such  ward  may  have  partition  thereof,  either  by  proceedings  in  court 
for  that  purpose,  or,  except  when  he  has  an  adverse  interest  to  that  of  the 
ward  in  the  estate  to  be  divided,  by  amicable  agreement  with  the  joint  or 
common  owner  or  owners,  with  the  consent  of  the  probate  court  in  writing 
thereto;  upon  such  amicable  agreement  for  partition,  the  guardian  shall  have 
the  right  to  release  and  quitclaim,  to  such  joint  or  common  owner  or  owners, 
all  the  right,  title  and  interest  of  such  ward  in  and  to  the  portion  of  the  prop- 
erty to  be  taken  by  such  joint  or  common  owner  or  owners,  pursuant  to  such 
agreement,  upon  receiving  from  such  joint  or  common  owner  a  like  release 
and  quitclaim  id  suoh  ward  of  all  the  rights,  title  and  interest  in  and  to  the 
portion  of  the  property  to  be  taken  by  said  ward. 

Prob.  C.  §  157.   SubstantiaUy  first  paragraph  of  §  21,  eh.  59,  G.  S.,  as  amended  1870,  eh.  61,  §  1. 

29  M.  31. 

Sec.  5772.  Plat  real  estate. —  Whenever  any  guardian  shall  deem  it  for 
the  interest  of  his  ward  to  lay  out  and  plat  the  real  property  of  his  ward,  or 
any  part  thereof,  he  may  by  consent  of  the  probate  court  in  writing,  cause 
tiiesarae  to  be  done  pursuant  to  the  statute  relating  to  town  plats;  such  plats 
shall  be  executed  by  and  as  such  guardian ;  when  so  executed,  filed  and  recorded 
it  shall  have  the  same  force  and  effect  as  if  executed  and  recorded  by  such 
ward  if  under  no  disability. 

Prob.  C.  §  158.   Substantially  second  paragraph  of  §  1,  ch.  61,  acts  1870,  which  amended  §  21, 

ch.  59,  of  G.  S. 

Sec  5773.  Contract  for  improvements.— A  guardian  may  with  the 
approval  of  the  probate  court,  make  any  contract  for  improvement  of  the 
real  estate  of  his  ward  or  for  the  erection  or  maintenance  of  line  fence  op 
party  wall  as  the  ward  could  do  if  under  no  disability, 

Prob.  C.  §  159. 
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Sale  of  Ward's  Estate, 

Sec.  5774,  For  maintenance.— When  the  income  of  an  estate  under 
guardianship  is  insutficient  to  maintain  the  ward  and  educate  the  ward  when 
a  minor,  his  guardian  may  sell  his  real  or  personal  estate  for  that  purpose, 
upon  obtaining  an  order  therefor. 

Prob.  C.  g  160.  This  provision  was  contained  in  gg  20,  21,  ch.  57,  G.  S.,  and  amended  by 
acta  1885,  ch.  12«;  1887,  ch.  67,  which  were  rei)ealed  by  Prob.  C.  §  322.     35  M.  192. 

Sec.  5775.  For  reinvestment.— When  it  appears  to  the  satisfaction  of 
the  court,  upon  the  petition  of  the  guardian,  that  for  the  benefit  of  his  ward 
his  real  estate,  or  some  part  thereof,  should  be  sold  and  the  proceeds  thereof 
^  reinvested  in  other  real  estate,  or  invested  in  first  mortgagee  on  real  estate,  or 
bonds  of  the  United  States,  or  of  this  state,  or  in  the  municipal  or  school 
bonds  of  the  state  of  Minnesota,  or  in  the  improvement  or  protection  of  other 
real  estate  of  the  ward,  his  guardian  may  sell  the  same  for  such  purpose,  upon 
obtaining  an  order  therefor. 

Prob.  C.  .^  161.  G.  S.  ch.  59.  ^  23,  authorized  sale  of  personal  property.  This  provision  was 
contained  in  g^  22,  23,  ch.  57,  G.  S.     11  M.  3S4. 

Investment  or  Funds. 

Sec.  5776.  How. —  Any  guardian  having  funds  in  his  bands  uninvested 
either  from  the  sale  of  real  estate  or  personal  property,  or  from  other  sources, 
belonging  to  his  ward,  may  be  allowed  to  invest  the  same  only  in  such  securi- 
ties as  are  mentioned  m  section  ^  one  hundred  and  sixty-one. 

Prob.  C.  ^  162.  Acts  1875»  ch.  39,  g  1.  enacted  substantially  same  provision.  ^Sec,  5775, 
8upra»     Tins  provision  was  contained  in  §  24,  ch.  57,  G.  S. 

Sec.  5777.  Application  for. —  To  obtain  an  order  for  such  investment 
the  guardian  shall  present  to  the  probate  court  a  petition  setting  forth  the 
estate  of  his  ward,  real  and  personal,  and  the  amount  of  money  in  his 
hands  which  he  may  desire  to  invest  as  aforesaid,  with  the  facts  and  circum- 
stances on  which  the  petition  is  founded,  tending  to  show  the  expediency  of 
such  investment. 

Prob.  C.  g  163.  Same  provision  in  §  2,  ch.  39,  acts  1875.  Substantially  §§  25.  26,  27, 
ch.  57,  G.  S. 

Sec.  5778.  Order  for. —  If  it  shall  satisfactorily  appear  to  the  court  from 
such  petition  that  it  would  be  for  the  best  interests  of  the  ward  to  invest  such 
moneys,  the  court  shall  make  its  order  granting  the  pr^iyer  of  such  petition, 
which  petition  may  be  heard  in  a  summary  manner  without  notice,  and  such 
guardian  shall  so  invest  such  funds. 

Prob.  a  §  164.    Same  provision  in  §  3,  ch.  39,  acts  1875,     SubstantiaUy  g  28,  ch.  57,  G.  S. 

Setilement  by  Guardians. 

Sec.  5779.     Anillially. —  Every  guardian  shall  annually  return  an  account 

to  the  probate  court  under  oath,  specifying  therein  the  amount  of  property 
received  b}^  him  and  remaining  in  his  hands  or  invested  by  him  during  the 
year,  and  shall  show  in  detail  his  receipts  and  disbursements  for  the  current 
year,  and  a  description  of  all  the  property  remaining  in  his  hands  belongint^ 
to  Ins  ward,  and  at  the  same  time  the  court  shall  examine  into  the  sufficiency 
of  his  bond. 

Prob.  C.  §  165.  Substantially  §  f.  ch.  38,  acts  1875,  as  amended  1885,  ch.  32:  *'  An  act  to 
provide  for  the  rendering  of  accounts  of  guardians." 

Sec  5780.  Final  —  Notice  of. —  When  any  minor  ward  under  guardian- 
ship arrives  at  full  age,  or  when  a  female  ward  under  full  age  marries,  or 
when  any  person  under  guardianship  as  an  insane  or  other  incompetent  per- 
son has  been  restored  to  capacity,  the  guardian  of  such  ward  shall  render  his 
Unal  account  of  his  guardianship  to  the  probate  court  and  turn  over  ail  the 
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property  in  bis  possession  belonging  to  tbe  ward,  to  said  ward.  Upon  tbo 
filing  of  said  final  account  of  his  guardianship  with  tbe  probate  court,  with  a 
petition  for  final  settlement  and  allowance,  tne  court  shall  make  an  order  fix- 
ing a  time  and  place  of  hearing  on  said  petition  and  tlie  settlement  and  aliow- 
anco  of  said  account;  a  copy  of  said  order  shall  be  served  upon  such  ward  at 
least  fourteen  days  before  said  day  of  hearing,  if  he  be  within  the  state,  if 
not  by  publishing  the  same  according  to  law. 
Plrob.  C.  §  166.    SabBtantially  g  3,  ch.  88,  acts  1875. 

Sec.  5781.  Hearing  —  Order. —  At  the  time  and  place  so  fixed  for  said 
hearing  the  probate  court  shall  examine  said  account,  and  may  examine  the 
guardian  and  ward  or  any  other  person  who  shall  appear  in  said*^  matter  touch- 
ing said  account,  and  if  upon  such  examination  it  appears  to  the  court  that 
tbe  said  account  should  be  allowed  in  whole  or  in  part,  it  sball  make  an  order 
allowing  the  same  in  whole  or  in  part,  as  the  case  may  be. 

When  such  final  account  shall  be  allowed  the  court  shall  make  an  order- 
discharging  such  guardian. 

Prob.  C.  §  167.    SubetanUaHy  §§  8»  4,  ch.  88,  acts  1875. 

Sec.  5782.  Certain  payments  legalized.—  That  in  all  cases  where  a 
guardian  of  an  insane  person  has  heretofore  paid  in  good  faith  any  debts  or 
claims  against  the  estate  which  he  represents  without  (he  same  having  been 
duly  approved  by  law,  and  whose  final  account  has  not  vet  been  settled,  such 
payments  may  l)e  allowed  by  the  judge  of  probate,  on  the  final  settlement  of 
said  guardian,  upon  proof  satisfactory  to  said  judge  of  probate  that  said  claims 
or  debts  were  just  and  existing  demands  against  saia  estate  at  the  time  of 
said  payment. 

1889,  cb.  84 :  '*  An  act  relating  to  tbe  allowance  of  tbe  accounts  of  guardians  of  insane  per- 
aona.''    Approved  April  24,  1869. 


TITLE  9. 

SALES  OF  LANDS  BY  EXECUTORS,  ADMINISTRATORS  AND  GUARDIANa 

This  title  contains  Rubstance  of  and  supersedes  cb.  67,  G.  S.,  as  amended  1868,  cb.  65;  1869, 
ch.  62;  1870.  cb.  18;  1872,  cb.  65;  lb78,  ch.  56;  1879,  cb.  18,  and  1881,  cb.  48,  except  gS  20-29, 
as  amended  1870,  cb.  63;  1885,  cb.  128;  1887,  cb.  67,  providing  for  sales  by  guardians  carried 
into  title  8,  and  g  38  as  amended  1879,  cb.  20;  §§  51-62,  providing  for  sales  of  real  estate  be- 
longing to  lunatics,  as  amended  1867,  cb.  78,  and  acts  1871,  cb.  57,  providing  for  curing  irregw 
clarities  in  sales,  whicb  were  repealed  by  and  not  carried  into  probate  code. 

By  Executors  and  Administrators. 

Sec.  6783.  Petition  for  sale. —  To  obtain  a  license  to  sell  real  estate,  the 
executor  or  administrator  shall  present  a  petition  to  the  probate  court  from 
whicb  he  received  his  appointment,  setting  forth  the  amount  of  the  personal 
estate  that  has  come  into  his  hands,  the  disposition  thereof,  and  how  much,  if 
any,  remains  undisposed  of;  the  debts  outstanding  against  the  deceased  as  far 
as  the  same  can  be  ascertained;  the  legacies  unpaid,  if  any;  a  description  of 
all  tbe  real  estate  excepting  the  homestead  of  which  the  testator  or  intestate 
died  seized;  the  condition  and  value  of  the  respective  portions  or  lots,  the  per- 
sons interested  in  said  estate,  with  their  residences,  if  known,  and  if  unknown 
that  fact  shall  be  stated. 

Prob.  C.  g  168.    Substantially  §  2,  cb.  57.  G.  S.    19  M.  117,  888. 

Sec.  5784.    Order  to  show  cause. —  If  it  appeara  by  such  petition  that 
ibere  is  not  sufficient  personal  estate  in  the  hands  of  an  executor  or  adminis- 
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trator  to  pay  the  debts  outstanding  against  the  deceased,  the  legacies  op  ex- 
penses of  administration,  and  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  paypnent  of  sucfi  debts,  legacies  or  expenses, 
the  probate  court  jshall  thereupon  make  an  order  directing  all  persons  inter- 
ested in  the  estate  to  appear  before  it,  at  a  time  and  place  therein  to  be  speci- 
fied, to  show  cause  why  a  license  should  not  be  granted  to  the  executor  or 
administrator  applying  therefor,  to  sell  so  much  of  the  real  estate  of  the  de- 
ceased as  shall  be  necessary  to  pay  such  debts,  legacies  and  expenses. 
Prob.  C.  §  169.    SubstantiaHy  §  8,  ch.  57,  G.  S. 

Sec.  57S5.  Hearing. —  The  probate  court,  at  the  time  and  place  appointed 
in  such  order,  u^on  proof  of  the  due  publication  of  the  order,  shall  proceed 
to  the  hearing  of  such  petition,  and  shall  hear  and  examine  the  allegations 
and  proofs  of  the  petitioner;  and  of  all  persons  interested  in  the  estate  who 
oppose  the  petition. 

Prob.  C.  g  170.    Substantially  §  5,  ch.  57,  G.  S. 

Seo.  5786.  When  sale  will  not  be  granted.— License  shall  not  be 
granted,  if  any  of  the  persons  interested  in  the  estate  give  bonds  to  the  judge 
of  probate,  in  such  sum  and  with  such  sureties  as  he  directs  and  approves, 
Avith  condition  to  pay  all  the  debts,  legacies  and  the  expenses  of  administra- 
tion, so  far  as  the  goods  and  chattels,  rights  and  credits  of  the  deceased  are 
insufficient  therefor,  within  such  time  lis  the  court  may  direct. 

Prob.  C.  g  172.    Same  as  §  7,  ch.  57,  G.  S. 

Sec.  5787.  Order  of  sale. —  If  the  probate  court  is  satisfied  after  a  full 
hearmg  upon  the  petition,  and  an  examination  of  the  ^proofs  and  allegations 
of  the  parties  interested,  that  a  sale  of  the  whole  or  some  portion  of  the  real 
estate  is  necessary  for  the  payment  of  debts,  legacies  or  expenses  of  admin- 
istration, it  shall  thereupon  make  an  order  of  sale  authorizing  the  executor  or, 
administrator  to  sell  the  whole,  or  so  much  and  such  part  of  the  real  estate 
described  in  the  petition  as  it  deems  necessary  or  beneficial. 

Prob.  C.  §  178.  Same  as  §  9,  ch.  57  G.  8.  Acts  1881,  ch.  43,  amended  this  section  of  G.  S. 
and  was  repealed  by  Prob.  C.  g  822. 

Seo.  5788.  Same  —  Contents.—  The  order  shall  describe  the  lands  to  be 
sold,  and  may  direct  the  order  in  which  several  tracts,  lots  or  partis  shall  be 
sold,  and  shall  direct  whether  they  shall  be  sold  at  private  sale  or  at  public 
auction ;  and  if  it  appears  that  any  part  of  such  real  estate  has  been  devised 
and  not  charged  in  such  devise  with  the  payment  of  debts,  the  probate  court 
shall  order  that  part  descended  to  heirs  to  be  sold  before  that  so  devised;  and 
if  it  appears  that  any  lands  devised  or  descended  have  been  sold  by  the  heirs 
of  devisees,  then  the  lands  in  their  hands  remaining  unsold  shall  be  ordered  to 
be  first  sold. 

Prob.  C.  §  175.  Same  as  §  10,  ch.  57,  G.  S.  Section  88,  ch.  57.  G.  S.,  amended  1879.  ch.  20» 
provided  for  terms  of  sale,  which  was  not  carried  into  probate  code. 

Seo.  5789.  Public  and  private  sale.—  The  court  may  pn  the  hearing  of 
a  petition  for  the  sale  of  lands,  make  an  order  for  the  sale  of  a  part  of  the 
land,  describing  it,  at  public  auction,  and  also  another  order  for  a  sale  of  sl 
part  of  the  land,  describing  the  same,  at  private  sale. 

Prob.  C.  §  194. 

Sec.  6790.  Private ''sale  — Appraisement  — Notice.— If  upon  the 
hearing  of  a  petition  for  the  sale  of  land,  it  shall  satisfactorily  appear  to  the 
court,  that  it  would  be  for  the  best  mterest  of  the  estate  or  ward,  to  sell 
the  whole  or  some  part  thereof  at  private  sale,  the  court  shall  direct  sucli 
sale  to  be  made  at  private  sale  by  the  executor,  administrator  or  guardian. 

Appraisement. —  The  court  shall  also  direct  the  executor,  administrator 
or  guardian,  to  have  the  land  or  any  part  thereof  re-appraised,  and  the  land  so 
directed  to  be  appraised  shall  not  be  sold  until  such  appraisement  is  made. 

4*^4 


Digitized  by 


Google 


PROBATE  CODE  —  SALES   OF  LAIJDS.  [SeOS.  6791-6791. 

Such  re-appraisement  shall  be  made  by  two  or  more  competent  persons  ap- 
jointed  by  the  court  for  that  purpose;  the  appraisers  before  entering  upon 
their  duties,  shall  take  and  subscribe  an  oath  to  faithfully  and  honestly  ap- 
praise such  land  at  its  full  cash  value,  which  oath  and  their  appraisement  shall 
be  filed  in  the  probate*  court;  and  no  such  land  shall  be  sold  at  private  sale  for 
less  than  its  appraised  value. 

Notice. —  The  probate  court  may  also  direct  the  executor,  administrator  or 
guardian,  to  give  notice  of  such  sale  as  it  may  direct,  and  in  case  the  court 
directs  notice  to  be  given,  the  executor,  administrator  or  guardian,  shall  not 
sell  until  such  notice  is  given. 

.   Prob.  C.  §  198. 

Sec.  5791.  Sale  of  whole  estate. —  ^f  it  appears  to  the  court  that  it  is 
necessary  to  sell  a  part  of  the  real  estate  and  that  by  the  sale  of  such  part, 
the  residue  of  the  estate  or  some  specific  part  or  piece  thereof,  would  be 
greatly  injured,  said  court  may  license  a  sale  of  the  whole  estate,  or  of  such 
part  thereof  as  may  be  judged  necessary,  and  most  for  the  interest  of  all  con- 
cerned. 

Prob.  C.  §  171.    Same  as  §  6,  ch.  57,  G.  S. 

Sec.  6792.  Subdivide  the  land. —  If  it  shall  appear  to  the  probate  court 
necessary  or  beneficial  to  the  interests  of  all  parties  interested  it  may  direct 
and  require  the  executor  or  administrator  to  subdivide  any  tract  or  parcel  of 
land  into  lots,  and  to  lay  off  such  streets  or  alleys  or  both,  as  may  be  neces- 
sary or  desirable  and  dedicate  the  same  to  the  public  use;  and  upon  the  ap- 
proval of  a  plat  of  such  subdivision  by  the  probate  court  the  executor  or 
administrator  shall  proceed  to  comply  with  the  then  existing  law  in  relation 
to  town  plats;  and  when  a  plat  of  such  subdivision  is  duly  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  in  which  such  reiil  estate  is  situ- 
ated, according  to  law,  said  executor  or  administrator  shall  sell  according  to 
said  plat.  The  executor  or  administrator  shall  not  sell  at  private  sale  for  less 
than  the  appraised  value. 

Prob.  C.  §  174.     SubeUntially  §  1,  ch.  48,  acts  1881,  which  amended  §  9,  ch.  57,  G.  S. 

Sec.  5793.  Sales  subject  to  all  charges.— Sales  and  conveyances  of 
land  made  by  executors  and  adoiinistrators,  pursuant  to  the  provisions  of  this 
chapter,  may  be  made  subject  to  all  charges  thereon,  by  mortgage  or  other- 
wise, existing  at  the  time  of  the  death  of  the  testator  or  intestate,  and  in  case 
the  estate  of  the  deceased  is  in  any  way  liable  for  the  amount  secured  by  such 
mortgage  or  for  any  such  charge^  the  sale  shall  not  be  confirmed  by  the  pro-, 
bate  court  until  the  purchaser  executes  a  bond  to  the  executor  or  administra- 
tor, as-  required  in  the  case  of  a  sale  of  a  contract  for  the  pui'chaso  of  lands  on 
which  payments  are  to  become  due,**^  or  unless  the  land  or  interest  therein  so 
sold,  shall  be  first  released,  discharged  and  made  clear  from  such  incumbrance 
or  charge,  by  the  ower  or  holder  thereof,  upon ^  the  payment  to  him  of  the 
proceeds  of  the  sale  or  so  much  thereof  as  may  be  necessary  to  satisfy  such 
incumbrance  or  charge;  or  the  executor  or  administrator  may  sell  the  whole 
or  any  part,  subdivision,  or  portion,  of  the  interest  and  estate  of  the  deceased 
in  any  lot  or  tract  of  land  charged  with  any  lien  or  incumbrance,  and  upon 
the  release  of  the  lot,  tract  or  part  so  sold  from  such  lien  or  incumbrance, 
apply  the  proceeds  of  such  sale  or  sales  towards  the  payment  of  such  charge, 
lien  or  incumbrance,  until  the  same  is  fully  paid;  and  the  executor  or  admin- 
istrator shall  account  for  any  balance  remaining  after  such  payment,  as  proper 
proceeds  of  the  estate ;  and  in  all  such  cases  the  purchaser  shall  not  be  re- 
quired to  give  any  bond. 

Prob.  C.  §  181.    Above  •  is  g  18,  ch.  57,  G.   S.,  and  below  ♦  is  amendment  of  1881,  ch.  43, 
§  2.    87  H.  237;  37  M.  830;  46  M.  480. 

SKa  5794.    Sale  of  homestead. —  Whenever  any  guardian  has  been  or- 
dered by  the  probate  court  to  sell  or  mortgage  any  real  estate  of  his  ward. 
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who  has  a  husband  or  wife  living,  such  guardian  cannot  sell  or  mortgage  the 
homestead  unless  such  husband  or  wife  joins  in  such  deed  or  mortgage;  nor 
shall  the  sale  or  mortgage  of  any  land  of  a  ward  by  his  guardian  in  any  man- 
ner affect  the  interests  or  estate  of  such  husband  or  wife  therein  unless  such 
husband  or  wife  join  in  such  deed  or  mortgage. 
Prob.  C.  §  195. 

Sec.  5795.  Who  cannot  purchase. —  No  executor,  administrator  or 
guardian  making  the  sale,  shall  directly  or  indirectly  purchase,  or  be  inter- 
ested in  the  purchase  of  any  part  of  the  real  estate  so  sold;  and  all  sales  made 
contrary  to  the  provisions  of  this  section  shall  be  void. 

Prob.  C.  g  198.     Substantially  §  37,  ch.  57.  G.  S.  11  M.  34;  38  M.  334. 

Seo.  5796.  Oath  to  sell. —  Every  executor,  administrator  or  guardian 
licensed  to  sell  real  estate,  as  provided  in  this  chapter,  shall,  before  fixing  on 
the  time  and  place  of  sale,  and  if  the  sale  is  at  private  sale,  before  malving 
the  sale,  take  and  subscribe  an  oath  in  substance  as  follows:  That  in  dispos- 
ing of  the  estate  which  he  is  licensed  to  sell,  he  will  use  his  best  judgment  in 
fixmg  on  the  time  and  place  of  sale,  and  will  exert  his  utmost  endeavors  to 
dispose  of  the  same  in  such  manner  as  will  be  most  for  the  advantage  of  all 
persons  interested;  which  oath  shall  be  filed  in  the  probate  court  before  con- 
firmation of  the  sale.* 

When  any  executor,  administrator  or  guardian,  so  licensed  to  sell  real  es- 
tate, resides  out  of  this  state,  he  may  take  and  subscribe  such  oath  before  any 
notary  public,  or  clerk  of  the  court  of  record,  of  the  slate  where  he  resides, 
and  the  same,  with  the  seal  of  the  officer  before  whom  the  same  was  taken 
attached,  shall  have  the  same  force  and  effect  as  if  taken  before  any  officer 
within  this  state  authorized  to  administer  oaths. 

Prob.  C.  fc5  197.  Substantially  *$  41.  ch.  57,  G.  S..  and  below  ♦  is  amendment  of  1873,  ch.  56. 
29  M.  39;  2t>  M.  489.  Acts  lb73,  ch.  56,  })roTide(J  that  sales  theretoiore  made  by  foreign 
administrator,  executor  or  guardian  wherein  the  oath  was  taken  outside  of  state  and  filed  in 
the  Slate  were  legahzed. 

Sec.  5797.  Same. —  In  case  an  action  relating  to  any  estate  heretofore 
sold  by  an  executor,  administrator  or  guardian,  in  which  any  heir  or  pei^soii 
chiiming  under  the  deceased,  or  in  which  the  ward  or  any  peison  claiming 
under  liim,  shall  contest  the  validity  of  the  sale,  it  shall  not  invalidate  such 
sale  on  account  of  its  appearing  that  the  executor,  administrator  or  guardian 
had  not  taken  the  oath  prescribed  in  section4*orty-iive  of  chapter  fifty-seven, 
of  the  statutes  of  eighteen  hundred  and  seventy -eight:  j?>roy/r/r^/,  that  this  act 
shall  not  be  construed  to  impair  or  in  any  way  ali'ect  any  action  now  pend- 
ing. 

1889,  ch.  196:  **  An  act  in  rehition  to  sale  of  real  estate  heretofore  made  by  executors,  ad- 
ministrators or  guardians."     Approved  April  24,  1889.      47  N.  AV.  1134.     ^  g  579^ 

Sec.  5798.  Bond  to  sell. —  Every  executor,  administrator  or  guardian 
licensed  to  sell  or  mortgage  real  estate  for  any  pur[>ose  whatever,  whether 
appointed  in  this  state  or  elsewhere,  shall  before  sale,  give  bond  to  the  judge 
of  probate,  with  sufficient  sureties,  to  be  approved  by  the  court,  conditioned 
to  sell  or  mortgage  the  same  and  account  for  and  dispose  of  the  proceeds  as 
provided  b\^  law\ 

Frob,  C.  g  190.     Substantially  g  33,  ch.  57.  G.  S.     11  M.  347 ;  83  M.  331. 

Sec  5799.  Date  of  sale.— After  an  order  of  sale  is  made  and  said  bond 
filed  with  the  court,  the  executor,  administrator  or  guardian  shall  thereuptm 
be  authorized  to  sell  the  real  estate  as  therein  described,  within  one  year  after 
the  making  of  such  order,  or  within  such  further  time,  not  exceeding  two 
years,  as  ma}^  be  allowed  by  said  court. 

Prob.  C.  ^  191.     Substantially  ^  34,  ch.  57,  G.  S.,  as  amended  1879,  ch.  18.     37  M.  236, 

Sec  5S00.  Notice  of  sale. —  When  an  order  is  made  directing  a  public 
sale,  notice  of  the  time  and  place  of  holding  the  same  shall  be  published  ac- 
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cording  to  law;  the  court  may  direct  further  notice  to  be  given;  in  such  no- 
tice land  shall  be  described  ,with  common  certainty.  Such  sale  shall  be  in  the 
county  where  the  lands  are  situated,  at  public  auction,  between  the  hours  of 
nine  o'clock  in  the  morning  and  the  setting  of  the  sun  of  the  same  day.  But 
when  the  lands  are  contiguous  and  lie  in  two  or  more  counties,  the  notice  may 
be  given  and  sale  made  in  either. 

Prob.  C.  g  192.    SubstantiaUy  ^'§  35,  36.  chi  57,  G.  S.    Without  the  amendments  of  1872,  ch. 
65.  ^§  1.  2;  1881,  ch.  48,  §  8.     11  M.  a84;  22  M.  893. 

Sec.  5801.  Proof  of  notice. —  An  affidavit  of  the  executor,  administrator 
or  guardian,  or  of  some  other  person  having  knowledge  of  the  fact  that  notice 
of  any  sale  was  given  in  this  chapter  being  made  and  filed  in  the  probate 
court,  together  with  a  copy  of  the  notice,  shall  be  admitted  as  evidence  of  the 
time,  place  and  manner  of  giving  the  notice. 

Prob.  C.  §  199.    Same  as  §  42.  ch.  57,  G.  a 

Sec.  5802.  Adjourn  sale. —  If,  at  the  time  appointed  for  such  sale,  the 
executor,  administrator  or  guardian,  deems  it  for  the  interest  of  all  persons 
concerned  therein,  he  may  adjourn  the  same  from  time  to  time,  not  exceeding 
in  all  three  months. 

Prob.  C.  g  200.    Same  as  §  48,  ch.  57,  G.  S. 

Sec  5803.  Notice  of  adjournment. —  In  case  of  adjournment  notice 
thereof  shall  be  given  by  a  public  declaration,  at  the  time  and  place  first  ap- 
pointed for  the  sale;  and  if  adjournment  is  for  more  than  one  day,  further 
notice  shall  be  given  by  posting  or  publishing  the  same,  or  both,  as  time  and 
circumstances  may  admit. 

Prob.  C.  §  201.    Same  as  §  44,  ch.  57.  G.  S. 

Sec.  5804.  Report  of  sale. —  The  executor,  administrator  or  guardian 
making  any  sale,  shall  immediately  make  a  return  of  his  proceedings  upon 
the  order  of  sale,  to  the  probate  court  granting  the  same;  the  probate  court 
shall  examine  the  proceedings,  and  may  examine  such  executor,  administrator 
or  guardian,  or  any  other  person  on  oath,  touching  the  same;  and  if  it  is  of 
the  opinion  that  the  proceedings  were  unfair,  or  that  the  sum  bid  is  dispro- 
portionate to  the  value  or  that  a  sum  exceeding  such  bid,  at  least  ten  per  cent., 
exclusive  of  the  expenses  of  a  new  sale  may  be  obtained,  it  shall  vacate  such 
sale,  and  direct  another  to  be  had,  of  which  notice  shall  be  given  as  originally 
directed  in  the  order;  and  the  sale  shall  be  conducted  in  aU  respects  as  if  no 
previous  sale  had  taken  place. 

Prob.  C.  g  203.    Same  as  g  89,  ch.  57,  G.  S.    11  M.  884 ;  22  M.  898. 

Seo.  5805.  Confirmation  of  sale. —  If  it  appears  to  the  probate  court 
that  the  sale  was  legally  made  and  fairly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold,  or  if  disproportion- 
Ate,  that  a  sum  exceeding  such  bid,  at  least  ten  per  cent,  exclusive  of  the  ex- 
penses of  a  new  sale,  cannot  be  obtained,  the  court  may  make  an  order  con- 
iirmingsuch  sale,  and  directing  conveyance  to  be  executed. 

Prob.  C.  §  208.    Same  as  §  40,  ch.  67,  G.  S.    1898,  ch.  98. 

Bt  Fobeion  Ex£C¥Tob8  OB  Administbatobs. 

Sec.  5806.  Procedure. —  An  executor  or  administrator  appointed  in  an- 
other state,  upon  any  estate  where  there  is  no  executor  or  administrator 
appointed  in  tnis  state,  may  file  an  authenticated  copy  of  his  appointment  in 
toe  probate  court  for  any  county  in  which  there  is  real  estate  of  the  deceased, 
after  whi^h  he  may  be  licensed  by  the  same  probate  court  to  sell  real  estate 
for  the  payment  of  debts,  legacies  and  charges  of  administration,  in  the  same 
manner,  and  upon  the  same  terms  and  conditions  as  are  prescribed  in  the  case 
of  an  executor  or  administrator  appointed  in  this  state,  except  as  hei^einafter 
provided.*    And  such  foreign  executor  or  administrator  may  act  by  his  attor- 
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ney  in  fact,  thereto  by  him  duly  appointed  by  power  of  attorney  under  bis 
hand  and  seal  and  executed  and  acknowledged  in  the  same  manner  as  is  re- 
quired for  the  conveyance  of  real  estate,  which  power  of  attorney  shall  be 
recorded  in  the  oflBce  of  the  register  of  deeds  for  the  county  in  which  the  real 
estate  is  situated. 

Prob.  C.  §  182.  Above  *  is  §  19,  ch.  57,  G.  S.,  and  below  *  is  amendment  186$.  ch.  65.  85 
M.  193.  Acts  1869,  ch.  68,  ^  8,  contained  same  provision  as  in  acts  1868,  ch.  65.  Acts  1869,  ch. 
63,  §  1,  providing  for  filing  exemplification  of  record  of  appointment,  amended  by  1885,  ch.  61 ; 
and  in  ^  2  empowering  executor,  administrator  or  guardian  to  discbarge  of  record  any  judg- 
ment, mortgage  or  lien,  amended  1881,  Ex.  S.  ph.  34,  were  repealed  by  Probate  Code,  S  822. 
Acts  1867,  ch.  70,  providing  that  foreign  executors  or  administratf)r8,  after  filing  authenticated 
copy  of  appointment,  were  authorized  to  discharge  mortgages  in  same  manner  as  deceased, 
seems  to  be  repealed  by  implication.  Acts  1873,  ch.  56,  providing  that  sales  theretofore  made 
by  executors,  administrators  or  guardians  residing  in  any  other  state,  where  oath  was  taken 
outside  of  this  state,  but  filed  within  it,  are  hereby  legalized  and  made  valid.  \ 

Seo.  5807.  Saxae  —  Certain  proceedings  legalized.—  That  all  convey- 
ances or  other  acts  heretofore  made  or  done  by  any  foreij^n  executor  or  exec- 
utors, either  by  themselves  or  through  their  attorneys  in  fact,  when  such 
conveyances  or  acts  were  authorized  by  the  will  of  the  deceased  and  such  will 
has  been  duly  admitted  to  probate  in  this  state  prior  to  the  making  of  such 
conveyances  or  doing  of  such  acts,  or  has  been  probated  in  this  state  prior  to 
the  passage  of  this  act  and  the  estate  affected  thereby  has  been  distributed  in 
accordance  with  the  conveyances  or  other  acts  of  such  foreign  executors, 
be,  and  the  same  are  hereby  legalized  and  made  valid  for  all  intents  and  pur- 
poses. 

1889,  ch.  41 :  '*  An  act  to  legalize  conveyances  or  other  acts  of  foreign  executors  or  their  at- 
torneys in  fact."    Approved  AprU  ^th. 

By  Husband  ob  Wife. 

Seo.  5808.  When  other  insane  or  incompetent.— In  case  any  person 
who  has  been  adjudged  insane  or  otherwise  incompetent  to  transact  his  own 
business  or  manage  his  estate,  the  husband  or  wife  of  such  person  may  mort- 
gage or  convey  any  real  property,  except  the  homestead,  the  title  to  which  is 
m  such  husi)and  or  wife  of  such  insane  or  incompetent  persbn,  except  the 
homestead,  during  the  continuance  of  such  incapacity,  as  fully  as  such  husband 
or  wife  could  do  if  unmarried. 

Prob.  C.  §  196.  Acts  1885,  ch.  228  (repealed  by  Probate  Code,  §  822).  provided  for  such  sale 
or  mortgage  by  order  of  probate  court  after  petition  and  notice.  Acts  1887,  ch.  47  (ante,  §4110), 
enacted  that  if  husband  insane  for  one  year,  wife  empowered  to  convey  alone,  except  that 
guardian  join  if  there  be  one.  Acts  1889,  ch.  90  {aniet  %  3870),  enacted  that  when  either  hus- 
band or  wife  insane,  the  prob^tte  court  gives  authority  to  sell  or  mortgage. 

Becobd  of  Sale. 

Skc.  5809.  Court  to  furnish.—  It  shall  be  the  duty  of  the  probate  court 
to  furnish  to  any  person  applying  therefor,  a  certified  copy  under  its  official 
seal  of  any  papers  on  file  in  the  probate  office,  relating  to  or  in  any  way  con- 
nected with  the  sale  of  any  real  estate  by  any  executor,  administrator  or  guard- 
ian upon  payment  of  the  legal  fees  therefor. 

Prob.  0.  §  207.  Same  as  §  1,  ch.  57,  acts  1873:  *'  An  act  to  preserve  the  evidence  of  title  to 
real  estate  purchased  at  executors',  administrators'  or  guardians*  sales."  Approved  February 
21,1878.     80  M.  111. 

Seo.  6810.    Same — Register  to  record.— The  register  of  deeds  of  the 
county  where  such  real  estate  is  situated  may  record  any  such  certified  copy. 
Prob.  C.  g  208.     Same  as  §  2,  ch.  57,  acts  1873. 

Sec  5811.  Same  —  Certified  copy. —  Such  certified  copy  or  the  record 
thereof,  shall  in  case  of  any  action  concerning  the  title  to  said  real  estate,  or 
the  validity  of  said  sale,  be  prima  facie  evidence  of  the  original. 

Prob.  C.  ^  209.    Same  as  g  8,  ch.  57,  acto  1873.    30  M.  111. 
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Action  fob  Eecoveby. 

Skc.  5812.  When  to  be  brought.—  No  action  foV  the  recovery  of  any 
real  estate  sold  by  an  executor  or  administrator,  under  this  chapter,  shall  be 
maintained  by  any  heir  or  other  person  claiming  under  the  deceased,  unless 
it  is  commenced  within  five  years  next  after  the  sale;  and  no  action  for  any 
estate  so  sold  by  a  guardian  shall  be  tnaintained  by  the  ward,  or  by  any  per- 
son claiming  under  him,  unless  commenced  within  five  years  next  after  the 
termination  of  the  guardianship;  except  that  minors  and  others  under  legal 
disability  to  sue  at  the  time  when  the  right  of  action  first  accrues,  may  com- 
mence such  action  at  any  time  within  five  years  after  the  removal  of  such 
disability. 

Prob.  C.  tS  204.  Same  as  §  46,  ch.  57.  G.  S.  Section  50.  ch.  57,  G.  S..  providioR  that  exec- 
utor, administrator  or  (riiardian  liable  in  damasres  for  double  value  if  land  fraudulently  sold, 
was  not  carried  into  probate  code.     1&  M.  338 ;  33  M.  222 ;  26  M.  493 ;  37  M.  8 ;  47  M.  530. 

Sec.  5813.  Irregularity  in  proceedings.— In  case  of  an  action  relating 
to  any  estate  sold  by  an  executor,  administrator  or  guardian,  in  which  an  heir 
or  person  claiming  under  the  deceased,  or  in  which  the  ward,  or  any  person 
claiming  under  him,  shall  contest  the  validity  of  the  sale,  it  shall  not  be 
avoided  on  account  of  any  irregularity  in  the  proceedings,  if  it  appears  — 

1.  That  the  executor,  administrator  or  guardian  was  licensed  to  make  the 
sale  by  the  probate  court  having  jurisdiction,     ii  m.  884. 

2.  That  he  gave  a  bond  which  was  approved  by  the  probate  court,     u  m.  887. 

3.  That  he  took  the  oath  prescribed  in  this  chapter,     ii  m.  384. 

4.  That  he  gave  notice  of  the  time  and  place  of  sale,  as  in  this  chapter  pre- 
8cribe<l,  if  such  notice  was  required  by  the  order  of  license. 

5.  That  the  premises  were  sold  in  the  manner  required  by  the  order  of 
license,  and  t\\e  saler  confirmed  by  the  court,  and  that  they  are  held  by  one 
who  purchased  them  in  good  faith. 

Prob.  C.  i5  2a5.  Same  as  ^  47.  ch.  57,  G.  S.,  and  acts  1881,  ch.  43.  §  4.  Acts  1871,  ch.  57,  an 
act  to  quiet  and  perfect  titles  to  real  estate  sold  by  executors,  administrators  and  puardians, 
approved  March  4th,  repealed  by  Probate  Cede,  §  822,  provided  that  defects  and  irreKularities 
in  sales  theretofore  made  which  did  not  render  the  sale  absolutely  void  should  be  rectified 
and  confirmed  by  proceedings  as  therein  directed.  26  M.  493;  28  &L  204;  29  M.  33;  37  M.  229; 
38  M.  384;  45  M.  382. 

Sec.  5814.  Same. —  If  the  validity  of  a  sale  is  drawn  in  question  by  a 
person  claiming  adversely  to  the  title  of  the  deceased,  or  the  ward,  or  claim- 
ing under  a  title  that  is  not  derived  from  or  through  the  deceased  or  ward, 
the  sale  shall  not  be  void  on  account  of  any  irregularity  in  the  proceedings, 
if  it  appears  that  the  executor,  administrator  or  guardian  was  licensed  to 
make  the  sale  by  a  probate  court  having  jurisdiction,  and  that  he  did  accord- 
ingly exe9ute  and  acknowledge  in  legal  form  a  deed  for  the  conveyance  of  the 
premises. 

Prob.  a  §200.    Same  as  §  49,  ch.  57,  Q.  S.    26  M.  49a 

CONTEAOT  POR   PuECHABE. 

Sec.  5815.  Sale  of. —  If  a  deceased  person  at  the  time  of  his  death  was 
possessed  of  a  contract  for  the  purchase  of  land,  and  any  interest,  right  or  title 
iQ  such  land  has  been  obtained  under  such  contract,  it  may  be  sold  on  the  pe- 
tition of  the  executor  or  administrator,  in  the  same  manner  and  upon  like 
terms  and  conditions  as  are  provided  in  respect  to  land  of  which  he  bad  died 
seized,  except  as  hereinafter  provided. 

Prob.  C.  g  176.    Same  as  g  13,  ch.  57,  Q.  S. 

Ssa  5816.  Same  —  How  made.—  Such  sale  shall  be  made  subject  to  all 
payments  that  may  thereafter  become  due  on  such  contract;  and  if  there  are 
any  such  payments  thereafter  to  become  due,  such  sale  shall  not  be  conhrmed 
by  the  probate  court  until  the  purchaser  executes  a  bond  to  the  executor  or 
administrator  for  bis  benefit  and  indemnity  and  for  the  benefit  and  indemnity 
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of  the  persons  entitled  to  the  interest  of  the  deceased  in  the  lands  so  con- 
tracted for,  in  double  the  whole  amount  of  payments  thereafter  to  become  due 
on  such  contract,  witlr  such  sureties  as  the  court  approves. 

Prob.  C,  §  177.    Same  as  §  14.  ch.  67,  G.  B. 

Sec.  5817.  Same  —  Bond. —  Said  bond  shall  be  conditioned  that  such  pur- 
chaser will  make  ail  payments  for  such  land  that  shall  become  due  after  the 
date  of  such  sale,  and  fully  indemnify  the  executor  or  administrator,  and  tho 
persons  so  entitled,  against  all  demands,  costs,  charges  and  expenses  by  reason 
of  an)^  covenant  or  agreement  contained  in  such  contract;  but  if  there  is  no 
payment  thereafter  to  become  due  on  such  contract  no  bond  shall  be  required 
of  the  purchaser. 

Prob,  0.  §  178.     Same  as  §  15,  ch.  57,  G.  S. 

Sec.  5818. ,  Same  —  Confirmation. —  Upon  the  confirmation  of  such  sale, 
the  executor  or  administrator  shall  execute  to  the  purchaser  an  assignment  of 
such  contract,  which  shall  vest  in  the  purchaser,  his  heirs  and  assigns,  all  the 
right,  interest  and  title  of  the  persons  entitled  to  the  interest  of  the  deceased 
in  the  hind  sold,  and  all  the  rights  and  interest  in  and  to  said  contract  at  the 
time  of  the  sale,  and  such  purchaser  shall  have  the  same  rights  and  remedies 
against  the  vendor  of  such  land  as  the  deceased  would  have  had  if  living. 

Prob.  C.  §  179.    Same  as  §  16,  ch.  57,  G.  S. 

Seo.  5819.    Same  —  Proceeds  of. —  The  proceeds  of  every  such  sale  of 
the  interest  of  the  deceased  person  in  the  lands  under  contract,  as  hereinbe- 
fore mentioned,  shall  be  disposed  of  in  all  respects  in  the  same  manner  as  the 
proceeds  of  the  sale  of  lands  of  which  the  deceased  dies  seized. 
Prob.  C.  §  180.    Same  as  §  17,  ch.  67,  Q.  a 

Mortgages. 

Sec.  5820.  When  executor,  etc.,  may  mortgage.—  When  the  personal 
estate  of  a  deceased  person  is  insufficient  to  pay  his  debts,  with  the  charges  of 
administration,  and  to  pay  any  taxes,  assessments  or  other  charges  which  are  an 
existint^lien  upon  his  estate;  or  whenever  the  personal  estate  of  such  deceased 
person  is  insufficient  to  pay  for  any  improvements  which  are  necessary  for  th^ 
preservation  of  his  real  estate  or  any  part  thereof,  his  executor  or  adminis- 
trator may  mortgage  his  real  estate  for  the  purpose  of  obtaining  funds  for  the 
payment  of  such  debts,  charges,  taxes,  assessments  or  liens,  or  for  the  making 
of  such  necessary  improvements  upon  obtaining  a  license  therefor  and  pro- 
ceeding as  herein  provided. 

Prob.  C.  §  186.  This  is  §  1,  cb.  40,  acts  1889.  G.  S.  ch.  67,  §  1,  authorized  the  sale  of  realty 
when  personalty  insufficient  to  pay  debts. 

Sec.  5821.  Procedure. —  To  obtain  such  license,  the  executor  or  adnninia- 
trator  shall  proceed  in  the  manner  provided  b}'  this  act  for  the  obtaining  of  a 
license  to  sell  real  estate,  and  in  his  petition  the  executor  or  administrator 
shall  particularly  describe  the  tract  or  tracts  which  it  is  proposed  to  mort- 
gage. 

Prob.  C.  §  187.    This  is§  2,  ch.  40,  acts  1889. 

Sec  5822.  When  order  granted. —  Whenever  it  appears  to  the  satisfac- 
tion of  the  probate  court  that  it  is  necessary  for  an  executor  or  administrator 
to  mortgage  real  estate  for  any  of  the  purposes  aforesaid,  and  that  it  will  be 
for  the  benefit  of  ail  persons  interested,  such  license  shall  be  granted ;  and 
ihe  decree  of  the  court  granting  such  license  shall  fix  the  amount  for  which 
the  mortgage  maj'  be  given,  and  the  rate  of  interest  which  may  be  paid 
thereon,  and  for  what  purposes  the  money  shall  be  used. 

Prob.  C.  §  188.    This  is  §  8,  ch.  40,  acts  1889. 
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Seo.  5823.  Extension  of  mortgage.— Bond.— The  probate  court  may 
in  like  manner  authorize  an  executor  or  administrator  to  make  an  agreement 
for  the  extension  or  renewal  of  an  existing  mortgage  on  the  estate  of  a  de- 
ceased person.  » 

Bond. —  No  license  to  mortgage  real  estate  shall  be  granted  to  an  execu- 
tor or  administrator  until  he  shall  have  executed  and  filed  with  the  probate 
court  before  whom  the  matter  is  pending,  a  bond  with  sufficient  sureties  to 
be  approved  by  the  probate  judge,  conditioned  that  be  will  apply  the  funds 
realized  by  such  mortgage  to  the  purposes  specified  in  the  decree  of  the 
court. 

Prob.  C.  §  189.    This  §g  4,  5,  ch.  40,  acts  1889. 

Right  of  Way  to  Railroads. 

SEa  5824.  Executors,'  etc.,  power  to  grant —  Whenever  any  railroad 
company  has  located  the  line  of  its  road  upon  or  contiguous  to  any  land  be- 
longing to  any  decedent  or  ward  or  in  which  the  decedent  or  ward  may  have 
any  interest,  it  shall  be  lawful  for  the  executor,  administrator  or  guardian  to 
agree  in  writing  and  settle  and  adjust  the  damages  with  the  railroad  com- 
pany, to  said  land  by  reason  of  the  location  of  said  railroad,  and  the  execu- 
tor, administrator  or  guardian  may  in  such  agreement  grant  to  the  railroad 
company  such  right  of  way,  as  shall  be  necessary  and  required  by  such  rail- 
road company,  and  upon  such  terms  and  conditions  as  may  be  agreed  upon 
between  the  executor,  administrator  or  guardian  and  said  railroad  company, 
subject  to  the  approval  of  the  probate  court. 

Prob.  C.  ^  183.  SubstantiaUy  §  1.  ch.  62,  acts  1869,  as  amended  1870.  ch.  18,  §  1,  which  also 
provided  chat  a  petition  be  pressented  for  this  purpose. 

Sec.  5825.  Petition  for. —  Such  approval  may  be  obtained  upon  filing  in 
the  probate  court  a  verified  petition  of  the  railroad  company  and  the  execu- 
tor, administrator  or  guardian,  setting  forth  the  name  of  the  decedent  or 
ward,  the  corporate  name  of  the  railroad  compan}',  a  description  of  the  land 
to  be  used  or  taken,  and  for  what  purpose,  the  amount  to  be  paifl,  and  that. 
SQcb  amount  is  the  full  value  of  the  lands  so  taken,  and  the  damages  to  the 
remainder  of  the  lands.  To  such  petition  shall  be  attached  or  endorsed 
'  thereon  the  agreement  mentioned  in  section  *  one  hundred  and  eighty-six  [one 
hundred  and  eighty- three  J. 

Prob.  C.  §  184.  This  provision  is  contained  in  acts  1869,  ch.  62,  amended  1870,  ch.  18.  i  Sec. 
6834.  supra, 

Sfc.  5826.  Order.— Upon  the  filing  of  such  petition  and  agreement,  the 
court  shall  proceed  to  hear  and  determine  the  same  in  a  summary  manner^ 
without  notice,  and  if  the  court  is  satisfied  after  a  full  hearing,  that  said 
agreement  is  just  and  equitable,  it  shall  record  such  petition  and  agreement 
and  make  an  order  approving  such  agreement.  A  copy  of  said  order  and 
agreement  duly  certified  by  the  probate  court,  may  be  tiled  in  the  office  of 
the  register  of  deeds  of  the  county  wherein  such  land  is  situated  and  when 
80  filed  shall  be  notice  to  all  persons. 

I      Prob.  C.  §  185. 
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Secs.  5827-5833. J         pbobatb  oodb — oownBTAWOBS  in  certain  cases. 


TITLE  10. 

CONVEYANCES  OF  REAL' ESTATE  BY  EXECUTORS,  ADMINISTRATORS  AND  GUARD- 
IANS IN  CERTAIN  CASEa 

This  is  substantially  Q.  S.  ch.  58»  as  amended  1875,  ch.  67. 

Sec.  5827.    To  complete  contract  of  deceased When  any  person  who 

Ls  bound  by  a  contract  in  writing  to  convey  any  real  estate  dies  before  nmking 
the  conveyance,  the  probate  court  may  make  a  decree  authorizing  and  direct- 
ing the  executor  or  administrator  to  convey  such  real  estate  to  the  pers'^n  en- 
titled thereto,  in  all  cases  where  such  deceased  person,  if  living,  might  be 
compelled  to  execute  such  conveyance. 

Prob.  C.  §  210.    Same  as  §  1,  ch.  58,  G.  &     41  N.  W.  977 ;  40  M.  286,  288.  240,  242. 

Sec  5828.  Petition  for. —  On  tVie  presentation  of  a  petition  by  any  per- 
son claiming  to  be  entitled  to  such  conveyance  from  any  executor  or  adminis- 
trator, setting  forth  the  description  of  the  land  and  the  facts  upon  which  such 
claim  to  conveyance  is  predicated,  the  probate  court  shall  by  order  appoint  a 
time  and  place  of  hearing  such  petition;  and  notice  thereof  shall  be  given  to 
those  interested,  by  publishing  said  order  according  to  the  provisions  of  this 
code. 

Prob.  C.  §  211.    Substantially  §  2,  cb.  58,  G.  S.,  as  amended  1875,  ch.  57. 

Sec.  5829.  Hearing. —  At  such  hearing  upon  proof  by  affidavit  of  the  due 
publication  of  the  notice,  all  persons  interested  in  the  estate  may  appear  before 
the  probate  court  and  oppose  such  petition;  and  the  court  may  examine  oa 
oath  the  petitioner  and  all  others  produced  before  it  for  that  purpose. 

Prob.  C.  g  212.    Same  as  §  8.  ch.  58.  G.  a 

Sko.  5830.  Decree. —  After  a  full  hearing  upon  such  petition,  and  exami- 
nation of  the  facts  and  circumstances  of  such  claim,  if  the  probate  court  is 
satisHed  that  a  conveyance  of  the  real  estate  described  in  the  petition  should 
be  made,  according  to  the  provisions  of  this  chapter,  it  shall  thereupon  make 
a  decree,  authorizing  and  directing  the  executor  or  administrator  to  make  and 
execute  a  conveyance  thereof,  to  the  petitioner,  otherwise  it  shall  dismiss  such 
petition. 

Prob.  0.  §  218.     Substantially  g  4,  ch.  58,  G.  S..  as  amended  1875,  ch.  57.     40  M.  288. 

Sec.  5831.  Appeal. —  Any  person  interested  may  appeal  from  such  decree 
or  dismissal  to  the  district  court  for  the  same  county,  as  in  other  cases,  but  if 
no  appeal  is  taken  from  such  decree  within  the  time  limited  therefor  by  law, 
or  if  such  decree  is  affirmed  on  appeal,  the  executor  or  administrator  shall  ex- 
ecute the  conveyance  accordmg  to  the  direction  contained  in  such  decree;  and 
a  certified  copy  of  the  decree  shall  be  recorded  with  the  deed,  in  the  office  of 
the  register  ot  deeds  in  the  county  where  the  lands  lie,  and  shall  be  evidence 
of  the  correctness  of  the  proceedings,  and  of  the  authority  of  the  executor  or 
administrator  to  make  the  conveyance. 

Prob.  C.  §  214.    Same  as  §  5,  ch,  58,  G.  a     40  M.  242. 

Sec  5832.  Effect  of  conveyance. —  Every  conveyance  made  in  pursu- 
ance of  a  decree  of  the  probate  court  as  provided  in  this  chapter,  shall  bo 
efifectual  to  pass  the  estate  contracted  for,  as  fully  as  if  the  contracting  party 
himself  was  s:ill  living  and  executed  the  conveyance. 

Prob.  C.  §  215.    Same  as  §  6.  ch.  58.  G.  S. 

Sec.  5833.  Recording  decree — A  copy  of  tlu  decree  for  conveyance, 
made  by  the  probate  court  and  duly  certified,  and  recorded  in  the  office  of  the 
register  of  deeds  in  the  county  where  the  lands  lie,  shall  givfe  the  person  entU* 
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tied  to  such  conveyance  a  right  to  the  possession  of  the  lands  contracted  for, 
and  to  hold  the  same  according  to  the  terms  of  the  intended  conveyance,  in 
like  manner  as  if  they  had  been  conveyed  in  pursuance  of  the  decree. 

Prob.  C.  §  216.  Same  as  §  7,  ch.  58,  G.  S.,  except  that  the  latter  contained  sentence:  "  And 
such  right  may  be  enforced,  if  necessary,  by  said  court  according  to  the  course  of  practice 
therein,'* 

Sec  6834,  Death  of  contractee. —  If  the  person  to  whom  the  conveyance 
was  to  be  made  dies  before  the  commencement  of  proceedings  according  to 
the  provisions  of  this  chapter,  or  before  the  conveyance  is  completed,  any  per- 
son who  would  have  been  entitled  to  the  estate  under  him,  as  heir,  devisee  or 
otherwise,  in  case  the  conveyance  had  been  made  according  to  the  terms  of 
the  contract;  or  the  executor  or  administrator  of  such  deceased  person,  for 
the  benefit  of  the  person  so  entitled,  may  commence  such  proceedings,  or  pros- 
ecute the  same,  if  already  commenced,  and  the  conveyance  shall  thereupon  be 
so  made  as  to  vest  the  estate  in  the  same  persons  who  would  have  been  so  en- 
titled to  it,  or  in  the  executor  or  administrator  for  their  benefit. 

Prob.  C.  g  217.     Same  as  g  8,  ch.  58,  G.  S. 

Sec.  5835.  Insane  and  incompetents.— The  provisions  of  this  chapter 
shall  apply  to  guardians  of  insane  persons  and  others  adjudged  incompetent 
to  manage  their  estates,  and  guardians  shall  make  such  conveyances  under  the 
same  proceedings  as  is  herein  provided  for  executors  and  administrators. 

Prob.  C.  §  218. 


TITLE  11. 


SETTLEMENT  OF  EXECUTORS*  AND  ADMINISTRATORS'  ACCOUNTS   AND  ASSIGN- 
MENT OF  THE  RESIDUE  OF  THE  ESTATE. 

This  contains  all  of  ch.  54,  G.  S.,  as  amended  1885,  ch.  10.  The  ameadment  of  1887,  ch.  75, 
providing  for  resignation  and  release  and  discharge  of  executor^and  admiDistrator  upon  allow- 
aace  of  bettlement,  was  not  carried  into  probate  code. 

Settlement. 

Seo.  5836.  When  required.— Every  executor  or  administrator  shall  ren- 
der his  account  of  his  adrainistration  within  the  time  allowed  him  for  the  set- 
tlement of  the  estate  and  at  such  other  time  as  he  is  required  by  the  court, 
until  the  estate  is  wholly  settled. 

Prob.  G,  §225.     Substantially  §  9.  ch.  54,  G.  S.,  as  amended  1885,  ch.  10. 

Sec.  5837.  Penalty  for  failure.— When  an  executor  or  administrator, 
after  being  duly  cited  by  the  probate  court,  neglects  to  render  his  account,  he 
'is  liable  on  his  bond  for  all  damages  which  may  accrue. 

Prob.  C.  8  230.     Substantially  §  12,  ch.  54,  G.  S. 

S£c.  5838.  Petition  for  final  settlement.— When  the  estate  is  fully  ad- 
ministered, the  executor  or  administrator  shall  petition  the  probate  court  for 
an  order  fixing  a  time  and  place  in  which  it  will  examine,  settle  and  allow  the 
firiifl  account  of  the  executor  or  administrator,  and  for  the  assignment  of  the 
residue  of  the  estate  to  the  persons  entitled  thereto  by  law.  The  Hnal  ac- 
coQDt  shall  be  filed  in  the  probate  court  at  the  time  of  filing  said  petition. 

Prob.  C.  §  226. 

Sec.  5839.  Order  for  hearing.— Upon  the  filing  of  said  petition  the 
court  shall  make  an  order  fixing  a  time  and  place  for  hearing  of  the  same. 
Said  order  shall  be  published  according  to  law. 

Prob.  C.  §227,     Same  in  §  14,  ch.  54,  G.  S.     32  M.  162;  25  M.  381. 
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Sec.  5840.  Hearing  —  Decree. —  On  hearing  such  petition,  the  probate 
court  shall  examine  every  executor  and  administrator  upon  oath  as  to  the 
truth  and  correctness  of  his  account  before  the  same  is  allowed ;  but  such  ex- 
amination may  be  omitted  when  no  objection  is  made  to  the  allowance  of  the 
account,  and  there  is  no  reason  to  doubt  the  justness  and  correctness  thereof: 
and  the  heirs,  legatees  and  devisees  may  be  examined  on  oath  upon  any  mat- 
ter relating  to  the  account  of  any  executor  or  administrator,  whenever  the 
correctness  thereof  is  called  in  question.* 

Decree. —  If  from  such  examination  the  account  is  found  just  and  correct 
the  probate  court  shkll  allow  and  settle  the  same,  and  upon  satisfactory  evi- 
dence shall  determine  the  rights  of  the  persons  to  the  residue  of  said  estate 
and  unless  partition  is  asked  for  and  directed  as  hereinafter  provided,  make  a 
decree  accordingly,  assigning  said  residue  to  the  persons  thereto  entitled  by- 
law. 

Prob.  C.  §  228.    Above  *  is  §  10,  ch.  54,  G.  S.,  and  below  ♦  found  in  §  86,  ch.  53,  G.  S. 

Sec.  5841.  Same  —  Distribution. —  In  such  decree  the  court  shall  name 
the  persons  and  the  proportion  or  parts  to  which  each  is  entitled,  and  if  real 
estate,  give  a  description  as  near  as  may  be  of  the  land  to  which  each  is  en- 
titled ;  and  such  persons  may  demand  and  recover  their  respective  shares  from 
the  executor  or  administrator,  or  any  other  person  having  the  same;  and  a 
certified  copy  of  any  decree  of  distribution  of  feal  estate  may  be  recorded  in 
the  ofHce  of  the  register  of  deeds  in  every  county  in  this  state  in  which  are 
situated  any  of  the  lands  described  in  such  decree;  and  such  register  of  deeds 
shall  enter  in  bis  reception  book  the  name  of  the  deceased  as  grantor, 'and  the 
names  of  the  heirs,  legatees  or  devisees,  as  grantees,  and  shall  make  in  such 
reception  book  so  many  separate  grantor  and  grantee  entries  for  such  decree 
as  there  are  persons  taking  real  estate  in  such  county  under  said  decree. 

Prob.  C.  §  229.    This  is  last  half  of  §  4,  ch.  56,  G.  S.,  as  amended  1875,  ch.  56.     19  M.  227. 

How  Made. 

Sec  5842.  Chargeable  with.  —  Every  executor  and  administrator  is 
chargeable  in  his  account,  with  the  whole  of  the  goods,  chattels,  rights  and 
credits  of  the  deceased  which  come  to  his  possession;  also  with  all  the  pro- 
ceeds of  the  real  estate  which  is  sold  for  the  payment  of  debts  and  legacies; 
and  with  all  the  interest,  protit  and  income  that  in  any  way  comes  to  his  hands 
from  the  estate  of  the  deceased. 

Prob.  C.  §  219.    Same  as  §  1,  ch.  64,  G.  S. 

Seo.  6843.  Accountfor. —  Every  executorand  administrator  shall  account 
for  the  personal  estate  of  the  deceased,  as  the  same  is  appraised,  except  as 
herein  provided.  An  executor  or  administrator  shall  not  make  profit  by  the 
increase,  nor  suffer  loss  by  the  decrease  or  destruction,  without  his  fault,  of 
any  part  of  the  personal  estate;  and  he  shall  account  for  the  excess  when  he 
sells  any  part  of  the  personal  estate  for  more  than  the  appraisal;  and  if  he 
sells  any  for  less  than  the  appraisal^  he  is  not  responsible  for  the  loss,  if  it -ap- 
pears to  be  beneficial  to  the  estate  to  sell  it. 

Prob.  C.  §  220.    Same  as  gg  2,  8,  ch.  54,  G.  S. 

Seo.  5844.  Claims  discounted. —  No  executor  or  administrator  shall  pur- 
chase any  claim  against  the  estate  he  represents,  and  if  he  pays  any  claina  for 
less  than  its  nominal  value,  he  is  only  entitled  to  charge  in  bis  account  the 
amount  he  actually  paid. 

Prob.  C.  §  222. 

Sec  6845.    Waste. —  When  an  executor  or  administrator  neglects  or  un- 
reasonably delays  to  raise  money  by  collecting  the  debts  or  selling  the  real  or 
Eersonal  estate  of  the  deceased,  or  neglects  to  pay  over  the  money  he  has  in 
is  hands,  and  the  value  of  the  estate  is  thereby  lessened,  or  unnecessary  costs 

44\ 


Digitized  by 


Google 


PROBATE   CODK  —  SETTLEMENT  OF   ACCOUNTS.     [SeoS.  5846-585-'. 

or  interest  accrues,  or  the  persons  interested  suffer  loss,  the  same  shall  be 
deemed  waste^  and  the  discharge  [damages]  sustained  may  be  charged  against 
the  executor  or  administrator  in  his  account. 

Prob.  C.  §  224.  Same  as  §  8,  ch.  54,  G.  S.,  except  that  latter  provided  that  daraa8:es  be 
charged  against  the  account,  **  or  he  shall  be  liable  therefor  on  his  administration  bond." 

Sec.  5846.  Not  accountable. —  No  executor  or  administrator  is  account- 
able for  any  debts  due  to  the  decedent,  if  it  appears  that  they  remain  uncol- 
lected without  his  fault. 

Prob.  a  8  221.    Same  as  §  6,  ch.  54,  G.  S. 

Sec.  5847.  Allowed  expenses. —  He  shall  be  allowed  all  necessary  ex- 
penses in  the  care,  management  and  settlement  of  the  estate,  including  reason- 
able fees  paid  to  attorneys  for  conducting  the  necessary  proceedings  or  suits, 
and  for  his  services,  such  fees  as  are  provided  in  this  code;  but  when  the  de- 
cedent, by  his  will,  makes  some  other  provision  for  the  compensation  of  his 
executor," that  shall  be  a  full  compensation  for  his  services,  unless  by  a  written 
instrument  tiled  in  the  probate  court,  he  renounces  all  claim  for  compensation 
provided  by  the  will. 

Prob.  C.  §  223.    Same  as  §  11,  ch.  54,  G.  S. 

Sec  5848.  Costs. —  When  costs  in  any  case  are  allowed  against  an  execu- 
tor or  administrator,  in  any  proceeding  in  any  court,  the  executor  or  adminis- 
trator shall  pay  the  same  out  of  the  estate,  as  an  expense  of  administration, 
and  the  same  shall  be  allowed  him  in  his  administration  account,  unless  it  * 
appears  to  the  satisfaction  of  the  court  that  the  action  or  proceeding  in  which 
the  costs  were  taxed  shall  have  been  prosecuted  or  resisted  without  just  cause 
on  his  part. 

Prob.  C.  g  231.    Substantially  §  13,  ch.  54,  G.  S.    29  M.  296. 

Advancements. 

Sec.  5849.  When  gifts  and  grants  are.— Gifts  and  grants  shall  be 
deemed  to  have  been  made  in  advancement  only,  when  they  are  expressed  in 
the  gift  or  grant  to  be  so  made,  or  if  charged  in  writing  by  the  intestate  as 
an  advancement,  or  acknowledged  in  writing  as  such,  by  the  child  or  other 
descendant. 

Prob.  C.  §  235.  Same  as  §  8,  ch.  46.  G.  S.  For  the  learning  on  this  subject  see  1  Mad.  Cb. 
508;  2  Vern.  753:  3  P.  Wms.  526;  1  Bro.  P.  C.  167;  14  Ves.  Jr.  ^24;  4Desau.  274;  1  Serg.  &  R. 
4J2;  17  Mass.  356. 

Sec  5850.  When  settled. —  All  questions  as  to  the  advancements  made, 
or  alleged  to  have  been  made  by  the  decedent  to  any  heir,  shall  be  heard  at 
the  time  of  the  settlement  of  the  final  account  as  in  this  chapter  provided,  by 
the  court,  and  such  advancement  shall  be  specified  in  the  decree  assigning  the 
estate. 

Prob.^  C.  §  238.     Same  as  §  17,  ch.  56,  G.  S. 

Sec.  5851.  Considered  in  distribution.— Any  estate,  real  or  personal, 
given  by  the  intestate  in  his  lifetime  as  an  advancement  to  any  child  or  other 
lineal  descendant,  shall  be  considered  as  a  part  of  the  estate  of  the  intestate 
so  far  as  regards  the  division  and  distribution  of  the  estate  among  his  issue, 
and  shall  be  taken  by  such  child  or  other  descendant  towards  his  share  of  the 
estate  of  the  intestate. 

Prob.  C.  §  232.  Same  as  §  5,  ch.  46,  G.  S.  This  is  the  common  law  of  hotchpot  and  only 
applicable  to  intestacy.     1  Bro.  P.  C.  167;  14  Ves.  Jr.  324;  4  Desau.  274. 

Sec.  5852.  Same  —  How. —  For  the  purpose  of  determining  the  propor- 
tion the  person  receiving  such  advancement  may  be  entitled  to  receive,  the 
probate  court  shall  ascertain  the  value  of  the  whole  of  the  residue  of  such 
estate,  and  may  for  that  purpose  have  such  property  or  any  part  thereof 
appraised  or  its  value  determined  in  any  other  manner  as  it  may  deem  best. 

Piobw  C.  §289. 
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Sec.  5853.  Value  of. —  If  the  value  of  the  estate  so  advanced  is  expressed 
in  the  conveyance  or  in  the  charge  thereof  made  by  the  intestate,  or  in  the 
acknowledgment  of  the  party  receivmg  it,  it  shall  be  considered  as  of  that 
value  in  the  division  or  distribution  of  the  estate;  otherwise  it  shall  be  esti- 
mated according  to  its  value  when  given  as  nearly  as  the  same  can  be  ascer- 
tained. 
,    Prob.  C.  §  236.    Same  as  §  9,  ch.  46,  G.  S.  ' 

Sec.  6854.  Manner  of. —  If  such  advancement  is  made  in  real  estate,  the 
value  thereof  shall,  for  the  purposes  mentioned  in  the  preceding  section,  be  con  - 
sidered  a  part  of  the  real  estate  to  be  divided ;  and  if  it  is  in  personal  estate,  it 
shall  be  considered  as  a  part  of  the  pei*sonal  estate;  and  if,  \n  either  case,  it 
exceeds  the  share  of  real  or  personjal  estate,  respectively  that  would  have  come 
to  the  heir  so  advanced,  he  shall  not  refund  any  part  of  it  but  shall  receive  so 
much  less  out  of  the  part  of  the  estate  as  will  make  his  whole  share  equal  to 
those  of  the  other  heirs  who  are  in  the  same  degree  with  him. 

Prob.  C.  §  234.    Same  as  §  7,  ch.  46,  G.  S. 

Seo.  5855.  When  exceeds  share. —  If  the  amount  of  such  advancement 
exceeds  the  share  of  the  heir  so  advanced,  he  shall  be  excluded  from  any  fur- 
ther portion  in  the  division  and  distribution  of  the  estate,  but  he  shall  not  be 
required  to  refund  any  part  of  such  advancement;  and  if  the  amount  so  re- 
ceived is  less  than  his  share,  he  shall  be  entitled  to  as  much  more  as  will  give 
him  full  share  of  the  estate  of  the  deceased. 

Prob.  C.  g  233.    Same  as  §  6,  ch.  46,  G.  S. 

Sec  5856.  Death  of  child  advanced.—  If  any  child  or  other  lineal  de- 
scendant so  advanced,  dies  before  the  intestate,  leaving  issue,  the  advance- 
ment shall  be  taken  into  consideration  in  the  division  and  distribution  of  the 
estate,  and  the  amount  thereof  shall  be  allowed  accordingly  by  the  represent- 
atives of  the  heirs  so  advanced,  in  like  manner  as  if  the  advancement  had 
been  made  directly  to  them. 

Prob.  C.'  §  287.    Same  as  §  10,  ch.  46,  Q.  & 


TITLE  12.      ^ 

PARTITION  AND  DISTRIBUTION. 

This  contains  ch.  56,  G.  S.,  except  g§  1,2,  3.  providing  for  allowance  for  children  under 
seven  years;  §  4,  for  assignment  of  residue,  carried  into  title  11;  §  8,  notice  of  partition  and 
distribution ;  §  9,  partition  when  shares  have  been  alienated ;  §  13,  partition  when  deceased 
was  tenant  in  common;  §  16,  when  partition  might  be  dispensed  with;  §  22,  partition  of  the 
reversion;  g  19,  when  partition  conclusive,  which  were  not  carried  into  probate  code.  , 

Partition. 

Seo.  5857.  Commissioners  for. —  If  upon  the  hearing  of  the  petition  for 
a  decree  of  distribution  the  estate,  real  or  personal,  to  be  assignee!  to  two  or 
more  heirs,  devisees  or  legatees,  is  in  common  and  undivided,  and  the  respect- 
ive shares  are  not  separated  and  distinguished,  partition  may  be  made,  on  the 
petition  of  any  of  the  persons  interested,  by  three  discreet  and  disinterested 
persons,  to  be  appointed  commissioners  for  that  purpose  by  the  probate  court, 
Avho  shall  be  duly  sworn;  and  the  judge  of  probate  shall  issue  a  warranc 
to  them  for  that  purpose.  If  the  real  estate  lies  in  different  counties,  the  pro« 
bate  court  may  appoint  different  commissioners  for  each  county;  and  in  such, 
case  the  estate  in  each  county  shall  be  divided  separately,  as  if  there  was  no 
other  estate  to  be  divided;  but  the  commissioners  first  appointed  shall,  unless 
otherwise  directed  by  the  probate  court,  make  divisions  of  such  real  estate, 
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whenever  situated  within  this  state.*    In  making  any  partition  of  any  estate 
the  commissioners  shall  have  power  but  shall  not  be  required  to  divide  any 
specitic  tracts. 
Prob.  C.  §  240.    Above  ♦  same  as  g§  6,  7,  cb.  56,  G.  S.     82  M.  164. 

Sijc.  5858.     By  metes  and  bounds. —  The  several  shares  in  the  real  arid 

Eersonal  estate  shall  be  set  out  to  each  individual  in  proportion  to  his  right, 
y  metes  and  bounds,  or  description,  that  the  same  may  be  easily  distinguished ; 
unless  any  two  or  more  of  the  parlies  interested  consent  to  have  their  shares 
set  out  so  as  to  be  held  by  them  in  common  and  undivided. 
Prob.  C.  §  241.    Same  as  §  10.  cb.  56,  G.  S.    25  M.  25. 

Sec.  5859.  When  cannot  be  divided. —  When  any  such  real  estate  can- 
not be  divided  without  prejudice  or  inconvenience  to  the  owners,  the  probate 
court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled  to  share 
therein,  who  will  accept  it;  provided,  the  party  so  accepting  the  whole  pays 
to  the  other  parties  interested  their  just  proportion  of  the  true  value  thereof, 
or  secures  the  same  to  their  satisfaction;  the  true  value  of  the  estate  sliall  be 
ascertained  by  commissioners  appointed  by  the  probate  court,  and  sworn  for 
that  purpose. 

Prob.  C.  §  242.    Exceptinf?  a  distinction  of  preference,  same  as  §  11,  cb.  56,  G.  S. 

Sec.  6860.  Same. —  When  any  tract  of  land,  messuage  or  tenement  is  of 
greater  value  than  either  party's  share  in  the  estate  \to  be  divided,  and  cannot 
be  divided  without  injury  to  the  same,  it  mtiy  be  set  otf  by  the  commissioners 
appointed  to  make  partition  to  either  of  the'  parties  who  will  accept  it;  pro- 
vided, the  party  accepting  it  pays  or  secures  to  one  or  more  of  the  others, 
such  sums  as  the  commissioners  award,  to  make  the  partition  equal;  and  the 
commissioners  shall  make  their  award  accordingly;  but  such  partitions  shall 
not  be  established  by  the  court  until  the  same  [sums]  so  awarded  are  paid  to 
the  parties  entitled  to  the  same,  or  secured  to  their  satisfaction. 

Prob.  C.  ^  248.  Same  as  8  12,  ch.  66,  G.  S.  Acts  18S3,  cb.  42,  repealed  by  1889,  ch.  46, 
§  322,  amended  this  section  of  G.  S.  by  adding  provision  to  sell  the  land  if  none  of  the  parties 
iiocept  it. 

Sec.  5861.  Guardians  —  Agents. —  Before  any  partition  is  made,  as 
herein  provided,  guardians  shall  be  appointed  for  all  minors  and  insane  per- 
sons, interested  in  the  estate  to  be  divided;  and  some  discreet  person  shall  be 
appointed  to  act  as  agent  for  such  parties  as  reside  out  of  the  state;  and  no- 
tice of  the  appointment  of  such  agent  shall  be  given  to  the  commissioners  in 
their  warrant;  and  notice  shall  be  given  to  all  persons  interested  in  the  par- 
tition, their  guardians  or  agents,  by  the  commissioners,  of  the  time  when  they 
will  proceed  to  make  partition. 

Prob.  C.  §  344.    Same  as  §  14,  ch.  56,  G.  S. 

Sec.  5862.  Report  of  commissioners. —  The  commissioners  shall  make 
report  of  their  proceedings  to  the  probate  court,  in  writing;  and  the  court 
may,  for  sufficient  reasons,  set  aside  such  report  and  commit  the  same  to  the 
same  commissioners,  or  appoint  others;  and  the  report,  when  finally  accepted 
and  established,  shall  be  recorded  in  the  records  of  the  probate  court. 

Prob.  a  §  245.    Substantially  §  15,  ch.  56,  G.  & 

Seo.  5863.  Confirmation  of  report. —  When  the  report  of  commission- 
ers is  confirmed  by  order  of  court  the  court  shall  make  a  decree  assigning 
the  estate  to  the  persons  entitled  thereto  in  accordance  therewith. 

Prob.  C.  §  246. 

Sta  5864.  Agent  tbr.  non-resident. —  When  any  estate  is  assigned  by 
decree  of  the  court,  as  provided  for  in  this  chapter,  to  any  person  residing  out 
of  this  state,  and  having  no  agent  therein,  and  it  is  necessary  that  some  per- 
son shall  be  authorized  to  take  possession  and  charge  of  the  same,  for  the  ben- 
efit of  such  absent  person,  the  court  may  appoint  an  agent  for  that  purpose, 
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and  autho^ze  bim  to  take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  partition  and  distribution, 
Prob.  C.  §  249.    Same  as  §  23.  ch.  66,  Q.  a    25  M.  25. 

Sec.  5865.  Same— ^ Bond. —  Such  agent  shall  give  bond  to  the  judge  of 
probate,  to  be  approved  by  him,  faithfully  to  manage  and  account  for  such 
estate,  before  he  is  authorized  to  receive  the  same;  and  the  court  appointing 
such  agent  may  examine  and  allow  his  account,  on  application  made  by  him 
or  any  person  interested,  and  may  allow  a  reasonable  sum  out  of  the  estate 
for  his  services  and  expenses. 

Prob.  C.  §  250.    Same  as  §  24,  ch.  56,  Q.  a 

Distribution.  * 

Seo.  5866.  Partial  or  general,  when.* — A  partial  or  general  decree  of 
■distribution  may  also  be  made  on  the  application  of  the  executor  or  adminis- 
trator, or  of  any  person  interested ;  but  no  heir,  devisee  or  legatee  is  entitled 
to  a  decree  for  his  share,  until  a  bond  is  given  to  the  judge  of  probate  with 
«uch  sureties  as  the  court  directs  to  secure  the  payment  of  the  debts  of  the 
deceased,  legacies  and  expenses  of  admmistration,  or  such  part  thereof  as  still 
remains  unprovided  for,  by  reason  of  such  distribution. 

Prob.  C.  §  251.    SubstantiaUy  §  5,  ch.  56,  Q.  S. 

Expenses. 

Sec.  5867.  Payment  of. —  If,  at  the  time  of  the  partition  or  distribution 
of  any  estate,  as  provided  in  this  chapter,  the  executor  or  administrator  has 
retained  sufficient  etfects  in  his  hands  which  may  lawfully  be  applied  for  that 
purpose,  the  expenses  of  such  partition  or  distribution  may  be  paid  by  such 
executor  or  administrator,  when  it  appears  to  the  court  just  and  equitable,  and 
jaot  inconsistent  with  the  intention  of  the  testator. 

Prob.  C.  g  247.    Same  as  §  20,  ch.  56,  G.  a 

Seo.  5868.  Same. —  But  if  there  are  no  effects  in  the  hands  of  the  execu- 
tor or  administrator  which  may  be  lawfully  applied  to  that  purpose,  the  ex- 
penses and  charges  of  the  partition,  being  ascertained  by  the  probate  court, 
shall  be  paid  by  all  the  parties  interested  in  the  partition,  in  proportion  to 
their  respective  shares  or  interests  in  the  premises;  and  the  proportion  shall 
be  settled  and  allowed  by  the  probate  court;  and  if  any  one  neglects  to  pay 
the  sum  assessed  on  him  by  the  court,  an  execution  may  be  issued  therefor 
against  him  by  such  court,  in  favor  of  the  person  entitled  tq  the  same. 

Prob.  C.  §  248.     Same  as  §  21,  ch.  56,  O.  S. 

Decree  Withoitt  Notice. 

Seo.  5869.  Eflfect  of. —  In  any  case  where  a  decree  has  heretofore  been 
^nade  or  shall  hereafter  be  made  without  notice  by  a  probate  court,  purport- 
ing to  assign  the  estate  of  a  deceased  person  or  the  residue  thereof,  to  the 
person  or  persons  entitled  thereto,  *any  person  interested  in  any  real  estate 
•embraced  within  the  terms  of  such  decree,  whether  as  heir  or  devisee  of  such 
deceased  person,  or  as  grantee  of  any  heir  or  devisee,  may  apply  to  said  court 
to  have  the  said  real  estate  of  such  deceased  person,  or  the  portion  thereof  in 
which  the  applicant  is  interested,  assigned  to  the  person  or  persons  entitled 
thereto;  and  thereupon  such  court  shall  by  order  appoint  a  time  for  hearing 
said  application,  and  shall  direct  notice  of  such  hearing  to  be  given  by  publi- 
cation of  said  order  in  a  newspaper  published  in  the  county  where  said  court 
is  held,  and  named  in  the  order,  for  three  weeks  successively,  at  least  once  in 
each  week,  and  upon  the  hearing,  unless  it  appears  that  there  are  debts  or 
<5laims  existing  against  the  deceased  or  the  estate,  not  paid  or  provided  for, 
the  probate  court  shall  enter  a  decree  assigning  said  real  estate  to  the  persoa 
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or  persons  entitled  thereto,  and  the  share  or  shares  so  assigned  shall  be  held 
by  the  respective  owners  free  from  all  debts,  claims  or  demands,  against  the 
estate,  except  that  the  same  shall  not  affect  the  lien  of  any  mortgage  upon 
said  real  estate. 

1883,  ch.  118:  *'  An  act  providing  for  the  assignment  of  the  estates  of  deceased  persbns  in 
certain  cases/*  approved  March  1,  1888,  as  amended  1885,  ch.  49,  hy  striking  out  at  *,  '*and 
such  probate  Court  has  made  an  order  in  terms  discharging  the  executor  or  administrator  of 
such  estate." 


TITLE  13. 

APPEALa 

This  contains  substance  of  §§  14,  15,  16,  ch.  49,  G.  a,  as  amended  1877,  ch.  22;  1874,  ch.  74; 
187S,  ch.  17;  1885,  ch.  68,  and  §  2.  ch.  71,  acts  1874. 

PROOEDUEKi 

SEa  5870.  When  allowed. —  An  appeal  may  be  taken  to  the  district 
court  from  a  judgment,  order  or  decree  of  the  probate  court,  in  the  following 
cases: 

1.  An  order  admitting  a  will  to  probate  and  record,  or  refusing  the  same. 

2.  An  order  appointing  an  executor,  administrator  or  guardian,  or  remov- 
ing him,  or  refusing  to  make  such  appointment  or  removal. 

3.  An  order  directing  or  refusing  to  direct  real  property  to  be  sold,  mort- 
gaged or  leased,  or  confirming  or  refusing  to  confirm  such  sale,  mortgaging 
or  Teasing. 

4.  An  order  allowing  any  claim  of  any  creditor  against  the  estate  in  whole 
or  in  part  to  the  amount  of  twenty  dollars  or  more. 

5.  An  order  disallowing  any  claim  of  any  creditor  against  the  estate  in  whole 
or  in  part  to  the  amount  of  twenty  dollars  or  more. 

6.  An  order  or  decree  by  which  a  legacy  or  distributive  share  is  allowed  or 
payment  thereof  directed,  or  such  allowance  or  direction  refused,  when  the 
amount  in  controversy  exceeds  twenty  dollars. 

7.  An  order  setting  apart  property,  or  making  an  allowance  for  the  widow 
or  child,  or  refusing  the  same. 

8.  An  order  allowing  an  account  of  an  executor,  administrator  or  guardian, 
or  refusing  to  allow  the  same,  when  the  amount  allowed  or  disallowed  exceeds 
twenty  dollars. 

9.  An  ordeir  vacating  or  refusing  to  vacate  a  previous  order,  judgment  or 
decree  made  or  rendered,  alleged  to  have  been  procured  by  fraud,  misrepre- 
sentation, or  through  surprise  or  excusable  inadvertence  or  neglect.    45  M.  824 

10.  An  order  or  decree  directing  or  refusing  a  conveyance  of  real  estate. 

Prob.  C.  §  252.  This  contains  all  of  $  14,  ch.  40,  G.  S.,  as  amended  1877.  ch.  22.  28  M.  415; 
84  H.  502;  88  M.  95;  82  M.  143;  81  M.  274;  80  M.  204;  28  M.  882;  24  M.  185;  38  M.  11. 

Seo.  5871.    Appeal  from  aUowance  ov  disallowance The  appeal 

may  be  taken  from  the  aUowance  or  disallowance  of  a  claim  against  the  es- 
tate, by  the  executor,  administrator  or  guardian,  or  the  creditor.  When  an 
executor  or  administrator  declines  to  appeal  from  the  allowance  of  a  claim 
against  the  estate,  or  the  disallowance  of  a  setoff  or  counterclaim,  any  person 
interested  in  the  estate  as  creditor,  devisee,  legatee  or  heir,  may  appeal  from 
mch  decision,  in  the  same  manner  as  the  executor  or  administrator  might 
have  done;  and  the  same  proceedings  shall  be  had,  in  the  name  of  the  executor 
or  administrator;  p^ovidedy  that  the  person  appealing  in  such  case,  gives  a 
bond  with  sureties  to  be  approved  by  the  judge  of  probate,  as  well  to  secure 
Vol.  U  — 29  *  449 


Digitized  by 


Qoo^^ 


Secs.  6872-5875.]  probate  code  —  appeals. 

the  estate  from  damages  and  costs,  as  to  secure  the  intervening  damages  and 
costs  to  the  adverse  party. 

Prob.  C.  §  253.     47  M.  356;  47  N.  W.  973. 

Sec.  5872.  Who  may  appeal. —  In  all  other  cases  the  appeal  can  only  bo 
taken  b\'  a  party  aggrieved,  who  appeared  and  moved  for  or  opposed  the  order 
or  judgment  appealed  from,  or  who,  being  entitled  to  be  heard  thereon,  had 
not  due  notice  or  opportunity  to  be  heard,  the  latter  fact  to  be  shown  by  affi- 
davit filed  and  served  with  the  notice. 

Prob.  C.  §  254.    Same  as  §  15.  oh.  49,  Q.  S.    85  M.  194 ;  83  M.  156 ;  32  M.  443 ;  84  M.  502. 

Ssa  5873.  How  and  when. —  No  appeal  shall  be  effectual  for  any  pur- 
pose unless  the  foUpwing  requisites  are  complied  with  by  the  appellant  within 
thirty  days  after  notice  of  the  order,  judgment  or  decree  appealed  from,  viz. : 

1.  The  appellant  shall  serve  a  notice  of  such  appeal  on  the  opposite  party, 
his  agent  or  attorne}^  who  appeared  for  him  or  them  in  the  probate  court,  or 
in  case  no  appearance  is  made  in  the  probate  court  by  the  adverse  party,  then 
by  delivering  a  copy  of  such  notice  to  the  judge  of  the  probate  court  for  them ; 
such  notice  shall  specify  the  matter,  judgment,  order  or  decree  appealed  from, 
or  such  part  thereof  as  is  appealed  from,  and  signed  by  the  appellant  or  his 
attorney,  and  shall  be  served  in  the  same  manner  as  notices  in  civil  actions, 
and  such  notice,  with  the  proof  of  service  of  the  same,  shall  be  filed  in  the 
probate  court. 

2.  In  case  any  person  other  than  the  executor,  administrator  or  guardian 
appeals,  they  shall  execute  a  bond  to  the  probate  judge,  with  sufficient  sureties 
to  be  approved  by  the  probate  court,  conditioned  that  the  appellant  will  prose- 
cute his  appeal  with  due  diligence  to  a  final  determination,  and  pay  all  cost$ 
and  disbursements,  and  abide  the  order  of  the  court  therein.  In  no"  case  can 
an  appeal  from  an  order,  judgment  or  decree  be  taken  after  six  months  from 
the  entry  thereof. 

Prob.  C.  §  255.  Part  of  §  16,  ch.  49,  G.  S.,  as  amended  1874,  ch.  74,  §  2;  1878,  ch.  17,  §  1 ; 
1885,  ch.  68.    85  M.  808;  84  M.  501 ;  83  M.  854;  28  M.  882. 

Sec.  5874.  Transcript. —  Upon  filing  such  notice  of  appeal  and  proof  of 
service,  the  probate  court  shall  forthwith  make  and  return  to  the  district 
court  of  the  proper  county  a  certified  transcript  of  all  the  papers  and  proceed- 
ings upon  which  the  order,  judgment  or  decree  appealed  from  shall  havj  been 
founded,  including  a  copy  of  such  order,  judgment  or  decree,  and  also  copies 
of  the  notice  of  appeal  and  proof  of  service  and  copy  of  bond  on  appeal ;  upon 
filing  such  transcript  and  return  the  district  court  fehall  be  deemed  to  have 
acquired  jurisdiction  of  the  cause  and  may  compel  the  probate  court  to  make 
a  further  or  amended  return  and  may  allow  amendments  to  be  made  or  mis- 
chances to  be  supplied  or  corrected,  to  the  same  extent  as  in  civil  actions  in 
said  court,  except  that  the  notice  of  appead  shall  not  be  amended,  nor  the 
time  extended  for  taking  such  appeal. 

Prob.  O.g  256.    Substantially  §  2,  cb.  71,  acts  1874.    83  M.  479 ;  82  M.  354 

Sfio.  5875.    Efifect  of  appeal  —  Additional  bond Such  appeal  shall 

suspend  the  operations  of  the  order,  judgment  or  decree  appealed  from  and 
stay  proceedings  until  such  appeal  is  determined  or  the  district  court  to  which 
such  appeal  is  taken  shall  othefwise  order.  The  district  court  in  which  such 
appeal  may  be  pending,  shall  have  power  in  the  exercise  of  a  sound  discretion 
upon  good  cause  shown,  to  require  the  appellant  to  give  such  further  bond 
with  surety,  or  such  further  security  to  be  filed  or  deposited  with  the  clerk  of 
such  district  court,  for  the  payment  of  damages  in  consequence  of  such  sas- 
pension  or  stay  which  may  be  awarded  against  such  appellant,  in  case  he  fail 
to  obtain  a  reversal  of  the  order,  judgment  or  decree  so  appealed  frona,  as 
such  district  court  may  deem  proper  under  the  circumstances. 

Prob.  C.  §  257.    Substantially  §  2,  ch.  74,  acts  1874,  and  §  1,  ch.  17,  acts  1878. 
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Trial  on  Appeal. 

Sec.  5876.  Notice. —  Upon  an  appeal  the  cause  may  be  brought  on  for 
trial  before  the  district  court  by  either  party  upon  eight  days'  notice  to  the 
adverse  party;  such  notice  shall  be  served  on  the  attorney  of  the  opposite 
party  if  he  have  one;  if  not  it  shall  be  deposited  with  the  clerk  of  the  district 
court  of  the  proper  county  for  him;  and  the  appellant  shall  cause  the  same 
to  be  entered  on  the  calendar  for  trial  on  or  before  the  first  day  of  the  term 
at  which  said  cause  is  tioticed  for  trial,  and  if  not  so  placed  upon  the  calendar 
the  appeal  shall  be  dismissed. 

Prob.  C.  §  268.    SubstantiaUy  part  of  §  2,  ch.  71,  acts  1874.    26  M.  407;  47  M.  453. 

SEa  5877.  Calendar. —  When  such  cause  is  placed  upon  the  calendar  the 
court  shall  hear,  try  and  determine  the  same  in  th6  same  manner  as  if  origi- 
nally commenced  in  the  district  court. 

Prob.  C.  g  259. 

Sec.  5878.  In  allowance  or  disallowance — In  all  cases  of  appeal 
from  the  allowance  or  disallowance  of  a  claim  against  the  estate,  the  district 
court  shall  on  or  before  the  second  day  of  the  term  direct  pleadings  to  be 
made  up  as  in  civil  actions,  but  no  allegations  shall  be  permitted  except  such 
as  are  essential  to  the  specific  matter  to  which  the  appeal  relates,  aifd  thereon 
the  proceedings  shall  be  tried ;  all  questions  of  law  arising  on  the  cause  shall 
be  summarily  heard  and  determined  upon  the  same  pleadings;  the  issues  of 
fact  shall  be  tried  as  other  issues  of  fact  are  tried  in  the  district  court, 

Prob.  C.  8  260. 

Sec  5879.  When  tried  by  court.—  All  other  appeals  shall  be  tried  by 
the  court  without  a  jury,  unless  the  court  orders  that  the  whole  issue  or  some 
specific  question  of  fact  involved  therein  be  tried  by  a  jury  or  referred. 

Prob.  C.§  261.    47  M.  452. 

Judgment. 

Sec  5880.  Of  affirmance. —  In  case  the  appellant  •fails  to  prosecute  his 
appeal,  or  when  the  order,  judgment  or  decree  appealed  from  is  sustained  by 
the  court  on  the  merits,  the  district  court  shall  enter  judgment  affirming  the 
decision  of  the  probate  court  with  costs.  Upon  the  filing  of  a  certified  tran- 
script of  the  decision  and  judgment  of  the  district  court  in  the  probate  court, 
the  same  proceedings  shall  be  had  as  if  no  appeal  had  been  made. 

Prob.  a  §  262. 

Seo.  5881.  Same. —  In  all  cases  of  affirmance  of  the  order,  judgment  or 
decree  appealed  from,  judgment  shall  be  rendered  agaiftst  the  appellant  and 
bis  sureties  on  his  appeal  bond,  and  execution  may  issue  against  him  and 
sQch  sureties.  ' 

Prob.  C.  §  265. 

Sec  5882.  Of  reversal. —  In  case  the  order,  judgment  or  decree  of  the 
probate  court  appealed  from  is  reversed  or  modified  in  whole  or  in  part  by  the 
final  judgment  of  the  district  court,  the  district  court  shall  make  such  order 
or  decree  as  the  probate  court  should  have  done,  if  it  can  do  so,  or  if  it  cannot, 
then  it  shall  remand  the  case  to  the  probate  court,  with  direction  that  the 
probate  court  make  such  order  or  decree,  or  proceed  further  in  compliance 
with  such  final  decision  of  the  district  court. 

Such  final  decision  and  judgment  shall  be  certified  by  the  district  court  to  the 
probate  court,  and  upon  filing  the  same  in  the  probate  court,  such  court  shall  pro- 
ceed to  make  any  order  or  proceeding  directed  by  such  district  court,  if  any  direc- 
tions are  made.  In  case  the  decision  and  judgment  of  the  district  court  requires 
no  action  of  the  probate  court,  then  such  order  or  decision  shall  be  substituted 
in  place  of  the  original  order,  judgment  or  decree,  and  like  proceedings  shall 
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be  had  as  if  it  has  been  so  ordered  by  the  probate  court.     In  case  the  district 
court  remands  the  case  to  the  probate  court  with  directions,  the  probate  court 
shall  in  a  summary  manner  comply  with  such  direction,  without  notice. 
Prob.  C.  g  263. 

Sko.  5883.  Of  costs.— In  all  cases  of  appeal  the  prevailing  party  shall  be 
entitled  to  costs  and  disbursements,  to  be  taxed  as  costs  in  civil  actions,  and  in 
case  judgment  is  rendered  against  the  estate,  they  shall  become  an  adjudicated 
claim  against  the  estate.  If  the  judgment  is  against  a  claimant  against  the 
estate  for  costs,  or  any  counterclaim,  execution  may  issue  as  in  other  cases. 

Prob.  a  §204. 


TITLE  14. 

COMMITMENT  OF  INSANE  PERSONa 

Jurisdiction. 
Re-enacted  1893,  ch.  5. 

Sec.  5S84:.  Of  probate  court. —  The  probate  court  of  any  county,  upon  in- 
formation bein^  filed  showinor  that  there  is  an  insane  person  in  the  county  need- 
ing care  and  treatment  and  that  it  is  dangerous  for  him  to  be  at  large,  shall,  if 
necessary,  issue  its  warrant  under  the  seal  of  the  court,  to  apprehend  tlie  alleo:ed 
insane  person;  such  warrant  shall  be  issued  in  the  name  of  the  state  of  Min- 
nesota and  be  directed  to  the  sheriff  or  any  constable  of  the  county;  it  shall 
direct  him  to  forthwith  apprehend  the  alleged  insane  person  and  have  him 
sent  before  the  court  for  examination  as  to  his  sanity  and  to  ascertain  the  fact 
of  sanity  or  insanity;  said  warrant  shall  be  served  in  the  same  manner  as  war- 
rants in  criminal  proceedings. 

Prob.  C.  g  266.  Tbis  is  part  of  ^  17.  cb.  6,  acta  1866,  as  amended  1867,  ch.  13,  g  3 ;  iSOa  ch. 
18,  §  8 ;  1872,  ch.  16 ;  1877,  ch.  41 ;  1877,  ch.  42,^1;  1885,  ch.  1G3.     48  M.  59,  61. 

Sec.  5885.  Of  court  commissioner.—  In  case  the  probate  judge  is  ab- 
sent from  the  county  or  unable  to  ])erform  his  duties,  or  would  be  disqualilied 
as  a  juror,  or  is  a  material  witness,  the  court  commissioner  shall  upon  informa- 
tion of  insanity  attend  at  the  office  of  the  probate  judge  so  absent  or  unable 
to  act,  and  shall  hear  and  determine  the  matters  fully  as  provided  in  this 
chapter  in  the  same  manner  and  with  like  effect  as  the  judge  of  probate  of 
said  court  might  have  done  had  he  not  been  so  absent  or  unable  to  perforna 
his  duties. 

Such  court  commissioner  shall  cause  the  same  records  to  be  kept  in  the 
county  where  such  alleged  insane  person  is  as  if  kept  by  the  probate  court 
therein  and  in  addition  the  cause  of  his  performing  such  duties. 

Prob.  C.  §  280.  This  jurisdiction  was  gi%^en  court  commissioner  in  acts  1866,  ch.  6;  1867. 
ch.  12;  1868,  ch.  18;  1872,  ch.  16;  1877,  ch.  41 ;  1877,  ch.  42;  1885,  ok  163. 

Sec.  5886.     Not  idiocy  or  imbecility The  term  insane,  as  used  in  this 

chapter,  includes  every  species  of  insanity,  but  does  not  include  idiocy  or  im- 
becility. 

Prob.  C.  §  276.    This  is  §^28,  ch.  6,  acts  1866,  as  amended  1867,  ch.  12,  §  10;  1868,  ch.  18,  g  10. 

Commitment. 
Re-enacted  1893,  ch.  5  (except  sections  5888  and  5889). 

Sec  5S87.  Jury  to  examine.- — Upon  the  filing  of  such  information 
the  court  shall  make  an  order  directed  to  two  reputable  persons,  one  at  least 
of  whom  shall  be  a  duly  qualified  physician,  and  such  persons  in  connection 
with  the  judge  of  probate  shall  constitute  a  jury  to  examine  the  person  alleged 
to  be  insane  and  they  shall  ascertain  the  fact  of  sanity  or  insanity. 

Prob.  C.  §  267.  Acts  1866,  ch.  6,  ^  17,  provided  for  jury  of  six:  1867.  ch.  12  ^  3,  for  a  jury 
of  three,  oue  to  be  regular  physician ;  1868,  ch.  18,  g  8,  for  exaraiaation  by  regular  physician 
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only:  1872.  ch.  16,  §  1.  for  examination  by  one  or  three  physicians;  1877,  ch.  4t,  §  1,  made  same 

provision;  1877,  ch.  42,  ^  1.  provided  for  jury  of  probate  judge  and  two  respectable  persons,  \i 

one  of  whom  to  be  physician;  1885,  ch.  163,  made  same  provision.  ^^ 

Sec.  5888.     Swom. —  The  persons  designated  in  the  order  before  making  '^ 

such  examination  shall  be  each  dul^'  sworn  to  examine  said  patient  impartially 
and  to  the  best  of  their  ability. 

Prob.  C.  8  268.  ? 

Sec.  5889.    Witnesses. —  The  probate  court  shall  cause  such  witnesses  to  ,1 

be  sworn  and  examined,  as  is  necessary;  and  may  issue  process  to  compel  the  ' 

attendance  of  witnesses  before  it  on  such  examination;  the  alleged  insane  per-  ,          Vj 

son,  or  any  relative  or  friend,  may  be  allowed  to  introduce  such  evidence  as  1 
the  court  deems  proper,  in  opposition  to  said  information. 

Prob.  C.§  269.  \\ 

Seo.  5890.    Questions. —  The  following  questions  shall  be  propounded  and  »J 

answered,  or  as  near  as  may  be,  in  the  examination  of  a  person  alleged  to  be  h 

insane,  and  if  the  person  is  committed  a  copv  of  them  shall  be  sent  with  the  "' 
warrant  to  the  superintendent  of  the  hospital  for  his  information: 

1.  What  is  the  person's  name? 

2.  Where  does  he  or  she  reside?  ^ 

3.  What  is  his  or  her  age?  j 

4.  Is  he  or  she  married  or  single?        '  s 
6.  Has  he  or  she  any  children,  if  so,  how  many?  '^ 

6.  What  is  his  or  her  (fccupation?  ^^ 

7.  Is  he  or  she  a  church  member?  '.l 

8.  What  has  been  his  or  her  habits  as  regards  temperance  and  morality?  ij 

9.  Where  was  he  or  she  born?  f 

10.  Is  insanity  hereditary  in  the  family? 

11.  What  relatives,  if  any,  have  been  insane?  J 

12.  What  is  the  cause  of  this  attack?  .i 

13.  What  is  the  form  of  this  attack:  acute,  chronic,  exalted,  depressed,  par- 
oxysmal? 

li.  Is  there  any  accompanying  bodily  disorder? 

15.  When  were  the  iirst  symptoms  of  the  disease  manifested,  and  in  what 
way? 

16.  Is  this  the  first  attack? 

17.  If  not,  when  did  the  others  occur,  and  what  was  the  duration  of  each  ? 

18.  On  what  subject  or  in  what  way  is  insanity  now  manifested? 

19.  Has  he  or  she  ever  shown  any  disposition  to  injure  others?  if  so,  was  it  n 
from  sudden  passion  or  premeditation? 

20.  Has  suicide  ever  been  attempted?  if  so,  in  what  way,  and  is  the  pro- 
pensity now  active?  5 

21.  Is  there  any  disposition  to  filthy  habits,  destruction  of  clothes,  etc.?  \' 

22.  Has  be  or  she  been  subject  to  any  bodily  disease,  epilepsy,  suppresed  ^ 
eruptions,  discharges  or  sores,  or  ever  had  any  injury  to  the  head?                                       '' 

23.  Has  restraint  or  confinement  ever  been  employed?  i 

24.  If  so,  what  kind  and  how  long? 

25.  Has  he  or  she  ever  been  under  medical  treatment?  if  so,  mention  partic- 
ulars  and  efifects? 

26.  State  any  other  particulars  supposed  to  have  a  bearing  on  the  case.  ^ 

27.  State  address  of  relative  or  friend.  ' 

Prob.  C.  §  278.  This  is  substantiaUy  §  25,  ch.  6^  acts  1866,  as  aniended  1868,  ch.  18.  §  14; 
1«72,  ch.  16,  §  5.  " 

Sec.  5891.  Findings. —  When  such  examination  is  completed  the  jury  shall 
forthwith  make  report  of  their  findings  in  writing,  which  shall  be  tiled  in  the 
probate  court;  their  findings  shall  be  that  the  person  is  ^^sane"  or  '4nsane.'' 

ProU  a  §  270. 
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Sec.  5892.  Relatives  may  take  charge.—  The  relatives  or  friends  of  any 
person,  alleg^ed  to  be  insane  or  who  shall  be  found  to  be  insane  under  the  pro- 
visions of  this  chapter,  shall  in  all  cases  have  the  right  to  take  charge  of  and 
keep  said  person,  if  they  shall  desire  to  do  so;  the  probate  court  may  require 
a  satisfactory  bond  of  such  relative  or  friends,  conditioned  for  the  proper  care 
and  safe  keeping  of  such  person ;  such  bond  shall  run  to  the  state  of  Minnesota, 
and  be  approved  by  the  probate  court;  and  if  the  relatives  or  friends  of  any 
patient  kept  in  the  hospital  shall  ask  for  the  discharge  of  such  patient,  the 
superintendent  may  require  a  bond  to  be  executed  to  the  state  of  Minnesota 
in  such  sura  and  with  such  sureties  as  he  may  deem  proper,  conditioned  for 
the  care  and  safe  keeping  of  such  patient;  but  no  patient  charged  with  or 
convicted  of  crime  shall  be  so  discharged. 

Prob.  C.  §  275.     SubstantiaUy  §  19,  ch.  6,  acts  1866,  as  amended  1868,  ch.  18,  §  10. 

Sec.  5893.  Warrant  —  Execution. —  If  the  person  so  examined  is  found 
to  be  sane,  he  shall  be  discharged;  if  found  to  be  insane,  the  probate  court 
shall  order  him  committed  to  the  care  and  custody  of  the  superintendent  of 
one  of  the  hospitals  for  insane,  and  in  such  order  shall  direct  that  duplicate 
warrants  be  issued  to  the  sheriff  or  some  other  suitable  person,  who  shall  be 
authorized  to  convey  said  insane  person  to  the  hospital  designated;  the  war- 
rant may  be  in  the  following  language,  to-wit: 

Statf:  of  Minnesota,  )  ^„      t    -p„^K«f«  n^«-f 
County  of .       \ '''    In  Probate  Court. 

In  the  matter  of  the  insanity  of .  * 

To  the  Superintendent  of  the Hospital  for  the  Insane  at ; 

having  been,  upon  examination,  found  to  be  insane,  you  are  there- 
fore required  to  receive  him  (or  her)  into  the  hospital,  and  keep  him  (or  her) 
there  until  legally  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand,  and  affixed  the  seal  of  the 

probate  court  of  said  county,  this day  of ,  A.  D.  18 — . 

[seal.]  ^ 

Judge  of  Probate, County,  Minnesota. 

One  of  such  warrants  shall  be  filed  in  the  office  of  the  superintendent  of  the 
hospital,  and  the  other,  with  the  superintendent's  endorsement  thereon  that 
said  patient  has  been  received  by  him,  shall  be  returned  to  the  probate  court 
and  tiled  therein. 

Prob.  C.  §  271.  Substantially  part  of  §  17.  ch.  6,  acts  1836,  as  amended  1867,  ch.  13,  §  3; 
1868,  ch.  18,  §8;  1872,  ch.  16;  1877,  ch.  41;  1877,  ch.'42;  1885,  ch.  163. 

Sec.  5S94.  Same. —  In  case  the  person  committed  is  a  female,  she  shall 
be  accompanied,  while  being  conveyed  to  the  hospital,  either  by  her  husband 
or  by  a  woman,  who  shall  be  designated  by  the  probate  court  in  the  order  of 

committal. 

Prob.  C.  §  272.    This  is  acts  1887,  ch.  145,  which  amended  §  21,  ch.  85,  G.  S.,  by  adding  the 

foregoing  thereto. 

Sec.  5895.  Same  —  Penalty  for  abandonment —  That  any  oflBcer  or 
person  who  shall  receive  into  his  custody,  any  person  for  the  purpose  of  con- 
veying such  person  to  any  hospital  for  the  insane  for  the  state  of  Minnesota, 
and  shall  abandon  such  person  before  delivering  him  or  her  to  the  superin- 
tendent of  any  such  hospital,  and  obtaining  the  indorsement  of  the  receipt  of 
such  person  bv  such  superintendent  upon  the  warrant  or  other  order  by  vir- 
tue of  which  lie  received  such  person  into  his  custody,  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding  three  months  nor  less  than  ten  days  or 
by  line  not  exceeding  one  hundred  dollars  nor  less  than  twenty  dollars. 

1885,  ch.  162 :  **  An  act  to  prevent  the  abandonment  of  any  person  committed  to  any  hospital 
for  the  insane  for  tl)e  state  of  Minnesota."    Approved  February  6,  1885. 
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Discharge. 
Re-enacted  1893.  ch.  5. 
Sec.  5896.  Certificate. —  When  any  person  has  been  committed  to  the 
care  and  custody  of  the  superintendent  of  the  hospital  for  the  insane,  by  war- 
rant of  a  probate  court,  shall  be  discharged  from  such  hospital,  the  siiperin- 
teihlcnt  shall,  upon  the  day  of  such  discharge  send  by  mail  to  the  judge  of 
probate  of  the  county  in  which  such  warrant  was  issued,  a  certificate  signed 
by  him  stating  that  such  person  has  been  discharged  from  such  hospital,  and 
the  date  of  such  discharge,  which  certificate  shall  be  filed  in  the  probate  court. 

Prob.  C.  ^  274  This  is  acta  1870,  ch  11,  which  amended  §  17,  ch.  41,  acts  1877,  by  adding  the 
foregoing  tliereta 

Fees  and  Expenses. 

Re-enacted  1893,  ch.  5  (except  section  5899). 

Sec.  5897.  Allowances. —  The  following  fees  shall  be  allowed  by  the  pro- 
bate court:  , 

To  the  physician  or  physicians,  and  such  other  person  on  the  jury  for  ex- 
amining the  person,  and  making  written  report  thereof,  three  dollars  each 
per  day,  and  fifteen  cents  for  each  mile  traveled  in  so  doing. 

To  the  person  authorized  to  convey  the  insane  person  to  the  hospital,  three 
dollars  per  day  for  the  time  necessarily  employed,  and  all  necessary  disburse- 
ments for  travel  and  support  of  himseff  and  insane  person  and  assistants,  and 
reasonable  compensation  tor  assistants. 

To  the  person  accompanying  an  insane  female  to  the  hospital,  three  dollars 
per  day  and  the  expense  of  travel  and  support  of  such  person. 

Prob.  C.  §  277.  SubstantiaUj  part  of  §  18,  ch.  6,  acts  1860,  as  amended  1867,  ch.  12,  §  4;  1868, 
ch.  18,  §  9;  1872,  ch.  16,  g  4;  1877,  ch.  42,  §  2. 

Sec.  5898.  Audited. —  Such  fees  and  disbursements  shall  be  audited  by 
the  probate  court,  and  on  written  order  of  the  probate  court  shall  be  paid  by 
the  county  treasurer;  such  order  shall  be  filed  with  the  county  auditor,  who 
shall  draw  his  warrant  for  the  amount  thereof  on  the  county  treasurer. 

Prob.  C.  §  278.  Substantially  part  of  g  18,  ch.  6,  acts  1866»  as  amended  1867,  ch.  12.  §  4; 
18ti8,  ch,  18,  §  9;  1872,  ch.  16,  §  4;  1877,  ch.  42,  ^  2;  1881,  ch.  82. 

Sec  5899.  Same. —  The  fees  and  expenses  for  the  examination  of  a  person 
alleged  to  be  insane,  but  found  to  be  sane,  shall  be  audited,  and  paid  in  the 
same  manner  as  in  case^  where  the  person  is  found  to  be  insane. 

Prob.  C.  §  279. 


TITLE  15. 

COMMITMENT  OF  PERSONS  UNDER  GUARDIANSHIP  TO  THE  INEBRIATE 

HOSPITAL. 

This  is  substantially  acts  1883,  ch.  126. 

Sec.  5900.  Authorized. —  Any  person  who  is  or  who  shall  hereafter  bo 
placed  under  guardianship  by  reason  of  mental  incompetency,  when  such  in- 
competency was  or  is  caused  by  excessive  drinking,  may  be  committed  to  the 
special  department  for  the  treatment  of  inebriates,  in  the  second  hospital  for 
insane  at  Kochester,  Minnesota. 

Prob.  C.  §  281.     This  is  part  of  §  1,  ch.  126.  acts  1883. 

Sec.  5901.  Jury  to  determine. —  Whenever  the  guardian,  or  any  relative 
of  such  person  under  guardianship  shall  present  to  the  probate  court  of  the 
county  appointing  such  guardian,  a  petition  showing  that  such  person  is  a 
propej  subject  for  medical  treitment  on  account  of  excessive  drinking,  the 
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court  shall  cause  such  person  to  be  examined  by  a  jury  constituted  and  ap- 
pointed in  like  manner  as  is  provided   tol*  the  examination  of  insane  persons, 
to  ascertain  the  fact  as  to  whether  such  person  is  a  proper  subject  for  medical 
treatment  on  account  of  excessive  drinking. 
Prob,  C.  )^  282.    This  is  part  of  S  1,  eh.  126,  acts  1883. 

Sec.  5902.  Notice  of  hearing. —  In  all  cases  where  the  petition  shall  be 
made  as  aforesaid  by  any  person  other  than  the  guardian^  such  guardian  shall 
have  such  reasonable  notice  of  the  hearing  upon  such  petition  as  in  the  judg- 
ment of  the  probate  court  the  justice  of  the  case  requires. 

Prob.  C.  g  283. 

Sec.  5903.  Warrant  of  commitment. —  If  upon  such  examination 
such  person  is  found  to  be  a  proper  person  for  medical  treatment,-on  account 
of  excessive  drinking,  the  court  shall  order  him  committed  to  the  special  de- 
partment for  the  treatment  of  inebriates  in  the  second  hospital  for  insane ; 
and  he  shall  direct  that  duplicate  warrants  be  issued  in  like  manner  as  is 
provided  in  case  of  insane  persons  committed,  which  fvarrants  may  be  in  the 
folio winp:  lantTuage': 
State  of  Minnesota, 


County  of 


>88. 


To  the  Superintendent  of  the  Second  Hospital  for  Insane  at  Rochester^  Min- 
nesota: 

having  been  found,  upon  examination,  to  be  a  proper  subject  for 

medical  treatment  on  account  of  excessive  drinking,  you  are  therefore  required 

to  receive into  the  special  department  of  said  hospital  for  the  treatment 

of  inebriates  and  keep there  until  legally  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  the 

.probate  court  this day  of ,  A.  D.  18 — . , 

[seal.]  Judge  of  Probate, County,  Minnesota. 

Prob.  C.  §  284.    This  is  part  of  §^1,  eh.  126,  acts  1883. 

Sec.  5904.  Procedure. —  Such  patient  shall  be  conveyed  and  the  warrants 
endorsed,  returned  and  filed,  and  the  same  fees,  costs  and  disbursements  aU 
lowed  and  paid,  and  the  patient  discharged  from  said  hospital  in  like  man- 
ner as  is  provided  in  case  of  insane  persons  committed  to  the  hospital  for 
insane,  and  the  same  process  may  be  employed  to  compel  the  appearance  of 
parents,  witnesses  knd  jurors  upon  said  examination  as  is  provided  in  case  of 
examination  of  insane  persons. 

Prob.  C.  §  285.    Contains  §  2,  ch.  126,  acts  1883. 


TITLE  16. 

PROBATE  BONDS  AND  THEIR  PROSECUTION. 

This  contains  sections  1,  6,  ch.  55,  G.  S.,  as  amended  1871,  cb.  55,  and  acts  1878,  ch.  60. 
Sections  3,  3,  4,  5,  7,  8,  9,  10,  providing  for  actions  and  judgments  on  such  bonds,  were  not 

carried  into  probate  code. 

Sec.  5905.  How  made  and  prosecuted —  All  bonds  required  by  law  to 
be  taken  in,  or  by  order  of,  the  probate  court,  shall  run  to  the  judge  of  pro- 
bate and  bis  successor  in  office,  unless  otherwise  provided,  and  in  case  of  any 
breach  of  the  conditions  thereof,  may  be  prosecuted  in  the  name  and  for  the 
benefit  of  any  person  interested  therein,  whenever  the  probate  court  directs. 

Prob.  C.  g  286.  Substantially  §  1,  cb.  55.  G.  S.  Acts  1871,  cb.  55,  amended  tbis  section  of 
O.  8.  by  adding  otber  provisions.  85  M.  169;  32  M.  161,  164;  26  M.  95;  24  M.  122;  81  M.  275; 
16  M.  494 ;  22  M.  261 ;  28  M.  151 ;  23  M.  295. 

Seo.  6906.  Additional  bond. —  Whenever  any  probate  court  is  satisfied 
that  the  bond  of  an  executor,  administrator  or  guardian  is  insutiicient,  it  may, 
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on  its  own  motion,  or  on  application  of  one  or  more  of  the  persons  interested 
in  the  estate  of  the  deceased,  or  of  the  ward,  require  an  additional  bond;  and 
a  refusal  or  failure  to  furnish  or  give  the  same  within  a  reasonable  length  of 
time,  shall  be  deemed  a  sutBcient  cause  for  the  removal  of  such  executor,  ad- 
ministrator or  guardian. 

Prob.  C.  §  287.  Same  as  acts  1873,  ch.  ftO,  as  amended  by  acts  18S5,  ch.  123,  by  adding  pro- 
▼iaion  enabling  sureties  on  such  bonds  '*to  be  discharged  from  I'urttier  liability/' 

Sec.  5907.  Permission  to  sue. —  When,  oij  application,  the  probate  court 
has  authorized  any  bond  to  be  prosecuted,  it  shall  make  a  certified  copy  of 
the  bond,  and  a  certificate,  under  the  seal  of  the  court,  that  permission  has 
been  given  to  the  person  named  in  such  certificate,  to  prosecute  the  same. 

Prob.  C.  §  289.    Same  provision  in  §  6,  ch.  ^,  G.  S.  26  M.  440. 

Seo.  5908.  Copy  evidence. —  A  copy  of  any  bond  duly  certified  by  the 
probate  court,  shall  be  received  in  evidence,  in  the  same  manner  and  with  like 
effect  as  the  original  bond. 

Prob.  a  §  288. 


TITLE  17. 
FORMS  OF  LETTERS. 


Sec.  5909.    Letters  testamentary.— Letters. testamentary  may  be  sub- 
stantially in  the  following  form: 
State  of  Minnesota,  ) 

County  of .       \  **' 

The  last  will  of ,  deceased,  having  been  proved  and  recorded  in 

the  probate  court  of  the  county  of  , ,  who  is  named  therein  as 

such,  is  hereby  appointed  executor. 

Witness,  — ^ ,  judge  of  the  probate  court  of  the  county  of  ,  and 

the  seal  of  the  court  affixed,  the day  of ,  A.  D.  18 — .  • 

[seal.]  By  the  court,  , 

Judge  of  Proba^te, County,  Minnesota. 

Prob.  C.  §  290. 

Seo.  5910.    Administration  with  will. —  Letters  of  administration  with 
the  will  annexed  may  be  substantially  in  the  following  form: 
State  of  Minnesota,  ) 

County  of .       J  *** 

The  last  will  of ,  deceased,  have  been  proved  and  recorded  in  the 

probate  court  of  thg  county  of ,  and  there  being  no  executor  named  in 

the  will  (or  as  the  case  may  be), is  hereby  appointed  administrator 

with  the  will  annexed. 

Witness, ,  judge  of  the  probate  court  of  the  county  of ,  and 

the  seal  of  the  court  affixed,  the day  of ,  A.  D.  18 — . 

[seal.]  By  the  court,  , 

Judge  of  Probate, County,  Minnesota. 

Prob.  C.  §  291. 

Sec.  5911.    Administration. —  Letters  of  administration  may  be  sub- 
stantially in  the  following  form: 
State  of  Minnesota,  ) 

County  of .      f  **' 

is  hereby  appointed  administrator  of  the  estate  of ,  de- 
ceased. 

Witness ,  judge  of-the  probate  court  in  the  county  of ,  and 

the  seal  of  the  court  affixed  the day  of ,  A.  D.  IS — . 

[seal.]  By  the  court,  , 

Judge  of  Probate, County,  Minnesota. 

FtoU  a  §  292. 
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Seo.  5912.    Guardianship;—  Letters  of  guardianship  may  be  substan- 
tially in  the  following  form: 
State  of  Minnesota,  ) 

County  of .      J  **' 


is  hereby  appointed  guardian  of  the  person  and  estate  of 


,  minor.    (Or  as  the  case  may  be.) 

Witness ,  judge  of  the  probate  court  of  the  county  of ^  and 

the  seal  of  the  court  affixed  the  day  of ,  A.  D.  18 — . 

[seal.]  By  the  court,  , 

Judge  of  Probate,  — :—  County,  Minnesota. 
Prob.  C.  §  293. 


TITLE  18. 

RESIGNATIONS  AND  REMOVALS  OF  EXECUTORS,  ADMINISTRATORS  AND 

GUARDIANS. 

Seo.  5913.  Resignation. —  An  executor,  administrator  or  guardian  may 
at  any  time  resign  bis  trust,  but  such  resignation  shall  not  be  effectual  for  any 
purpose  until  the  court  shall  have  examined  and  allowed  his  final  account  and 
shall  have  made  its  final  order  accepting  such  resignation. 

Prob.  C.  §  294.    Ck>ntained  in  §  1,  ch.  75,  acts  1887. 

Seo.  5914.  Bemoval* —  When  any  executor,  administrator  or  guardian, 
becomes  insane  or  otherwise  incapable  of  discharging  his  trust  or  unsuitable 
therefor,  or  has  wasted  or  mismanaged  the  estate,  or  has  failed  to  file  an  in- 
ventory of  his  account  or  to  perform  any  order  or  decree  of  the  probate  court 
or  has  absconded,  the  probate  court  may  remove  him. 

Prob.  C.  §  295.  Substantially  g  9,  ch.  50,  Q.  a,  ^12,  14,  ch.  51,  G.  a  4  M.  25;  26  M.  404; 
87  M.  232. 

Skc.  5915.  Same  —  Citation. —  The  probate  court  may  on  its  own  motion 
or  on  the  petition  of  any  person  interested  in  the  estate  or  ward,  cite  an  exec- 
utor, administrator  or  guardian  to  show  cause  why  he  should  not  be  removed. 
Such  citation  shall  be  served  on  such  executor*,  administrator  or  guardian,  per- 
sonally, or  by  leaving  a  copy  at  his  last  usual  place  of  abode,  with  some  person 
of  suitable  age  and  discretion  then  resident  therein. 

Prob.  C.  g  296. 

Seo.  5916.  Same  —  Service  of  citation. —  In  case  any  such  executor, 
administrator  or  guardian,  cannot  be  found  within  the  county,  or  has  no  resi- 
dence therein,  a  copy  of  such  citation  shall  be  deposited  in  the  United  States 
post  office  directed  to  him  at  his  place  of  residence  if  such  residence  is  known, 
if  not  known  then  the  court  may  hear,  try  and  determine  the.matteri  relating 
to  such  removal  as  if  such  citation  had  been  duly  served. 

Prob.  C.  J^  297. 

Sec  5917.  Administrator  de  bonis  non.—  When  any  executor,  admin- 
istrator or  guardian's  resignation  is  accepted  by  the  probate  court,  or  he  is  r^ 
moved,  dies,  or  his  authority  extinguished,  the  remaining  executor,  adminis- 
trator or  guardian,  if  there  be  one,  shall  execute  the  trust;  if  there  is  no  other, 
the  probate  court  shall  appoint  such  other  person  or  persons  as  are  next  enti- 
tled thereto,  to  administer  such  estate  not  already  administered.  Such  person 
may  be  appointed  without  notice. 

Prob.  C.  §  208. 

Pbiob  Besignations. 

Seo.  5918.  When  an  acquittance. — That  in  all  cases  where  any  executor 
or  administrator  has  heretofore  resigned  his  trust,  and  the  same  has  been  ac- 
cepted and  his  final  account  of  administration  has  been  examined,  allowed  and 
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approved  by  the  proper  court,  such  resignation  is  hereby  declared  to  be  legal 
and  binding,  and  to  have  forever  discharged  him  from  all  his  duties,  powers 
and  liabilities  as  such  executor  or  administrator,  and  he  and  his  sureties  upon 
any  bond  filed  in  such  matter  or  estate  are  hereby  forever  released  and  ac- 
quitted. 

1887,  ch.  190,  §  1 :  **  An  act  to  dischargee  executors  and  administrators  and  cancel  their  bonds." 
Approved  March  7,  1887.  This  is  substantially  §  1,  ch.  75,  acts  1887,  repealed  by  Probate 
Code,  §  322,  except  that  the  above  only  applies  to  resignations  '* heretofore"  made. 

Seo.  5919.  Same  —  Exception. —  In  all  cases  where  any  executor  or  ad- 
ministrator shall  have  heretofore  made  his  final  account  of  administration, 
and  the  same  has  been  duly  examined,  allowed  and  approved  by  the  proper 
court,  he  is  hereby  declared  to  have  forever  terminated  his  duties  and  powers 
as  such  trustee,  and  he,  and  the  sureties  upon  any  and  all  bonds  which  may 
have  been  filed  in  such  estate,  are  hereby  forever  released  and  acquitted  from 
all  liability  in  such  matter  at  the  expiration  of  two  years  after  the  date  of 
such  allowance,  provided^  however,  that  in  case  improper  credits  shall  have 
been  allowed  or  proper  charges  against  him  have  been  omitted  upon  settle- 
ment of  his  final  account,  by  mistake,  the  liability  of  such  executor  or  admin- 
istrator shall  remain  in  respect  thereto  as  heretofore,  anything  in  this  act  to 
the  contrary  notwithstanding. 

1887,  ch.  190,  §  2.    Ck>ntained  in  acts  1887,  ch.  75. 

Sec.  5920.  When  not  an  acquittance —  Nothing  in  this  act  shall  be 
construed  to  release  an  executor  or  administrator  who  has  been  guilty  of  in- 
tentional fraud  or  malfeasance  in  executing  his  trust,  and  he  and  his  sureties 
shall  still  be  liable;  provided^  however^  that  no  action  or  proceeding  shall  be 
against  such  executor,  administrator,  or  sureties,  save  by  permission  of  the 
probate  court  upon  notice  to  him  or  them,  and  upon  proof  to  the  satisfaction 
of  such  court,  of  the  probability  of  intentional  fraud  or  malfeasance-  in  such 
estate,  nor  shall  any  judgments  be  rendered  against  him  or  them  unless  sucLi 
intent  is  shown  in  the  trial  court. 

1887,  ch.  190,  §  3.    Contained  in  acts  1887,  ch.  75. 

Sec.  5921.    Executor  defined.— The  word  "executor"  in  this  act  shall 
be  construed  to  include  an  administrator  with  the  will  annexed. 
1887,  ch.  190,  g  4    Contained  in  acts  1887,  ch.  75. 


TITLE  19. 

CORONER  TO  TAKF^  CHARGE  OF  PERSONAL  ESTATE  IN  CERTAIN  CASES. 

Sec.  6922.  when. —  When  in  case  the  probate  court  shall  commit  any  in- 
sane person  who  has  any  money  or  other  personal,  property,  and  there  is  no 
[proper  person  or  relative  to  take  charge  of  such  property,  the  court  may  de- 
iver  it  to  the  coroner  of  the  county  for  safe  keeping  or  disposal  as  herein  pro- 
vided; also  in  case  any  money  or  property  shall  come  into  the  hands  of  the 
coroner  belonging  to  any  deceased  person  when  there  is  no  proper  person  or 
relative  to  receive  it.  Such  coroner  in  either  cJase  shall  safely  keep  all  such 
money  or  property  until  disposed  of  according  to  law, 
Prob.  C.  §  299. 

Seo.  5923.  When  to  be  sold. —  In  case  no  one  entitled  to  sucn  property 
shall  demand  the  same  within  six  months,  the  coroner  shall  report  such  fact 
to  the  probate  court  who  may  order  the  property  sold  at  public  sale,  upon 
8Qch  notice  as  the  court  may  direct  by  such  coroner,  who  shall  sell  the  same 
as  directed  and  report  such  sale  to  the  probate  court.    Such  coroner  shall  be 
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allowed  all  reasonable  expenses  for  the  care  of  such  property  and  selling  the 
same,  and  after  deducting  such  expenses  he  shall  deposit  the  proceeds  of  such 
sale  with  the  treasurer  of  the  county,  in  the  name  of  the  deceased  or  insane 
person;  the  treasurer  shall  give  the  coroner  duplicate  receipts  for  the  same, 
one  of  which  shall  be  filed  by  the  coroner  with  the  county  auditor  and  one  ia 
the  probate  court. 
Prob.  C.  g  800. 

Seo.  5924.     Proceeds. —  In  case  any  executor,  administrator  or  gnardiau 

shall  be  appointed  within  six  years  from  the  depositing  of  any  such  money 
with  the  county  treasurer  such  county  treasurer  shall  pay  over  to  such  exec- 
utor, administrator  or  guardian  such  money  so  deposited  for  the  descendant 
or  ward.  In  case  any  insane  person  is  restored  all  such  money  or  property 
shall  be  returned  to  him. 
Prob.  C.  g  aoi. 


TITLE  20. 
MISCELLANEOUS  PROVISIONS. 

Powers  of  Pkobate  Coukt. 

Sec.  5925.  To  correct  records.— The  probate  court  may  at  any  time, 
correct,  modify  or  amend  its  records  to  conform  with  the  facts  in  the  same 
manner  as  a  district  court. 

Prob.  C.  §  315.     Acts  1881,  Ex.  S,  ch.  76,  repealed,  made  substantially  the  same  provision. 

Sec.  5926.  Examine  witnesses  —  Preserve  order.—  The  probate  court 
shall  have  the  same  power  to  examine  witnesses  and  parties  on  oath,  to  com- 
pel their  attendance,  to  preserve  order  during  any  proceeding  before  it,  and 
punish  contempt,  as  a  district  judge,  possesses  under  the  provisions  of  la\v\ 

Prob.  C.  §  811. 

Sec  5927.  Issue  process. —  The  probate  court  has  power  to  issue  a  cita- 
ton  to  a  party,  to  issue  a  subpoena  or  attachment,  and  make  all  necessary 
orders,  judgments  and  decrees,  and  issue  all  necessary  executions,  warrants  or 
processes  to  enforce  them ;  it  may  also  issue  commissions  to  take  depositions. 

Prob.  C.  §  312. 

Seo.  5928.  Depositions. —  Depositions  may  be  taken  in  all  cases,  and 
in  the  same  manner  and  with  like  effect  as  depositions  taken  in  the  district 
court. 

Prob.  C.  §  313. 

Sec  5929.  Adjourn  hearings.— The  probate  court  may  in  its  discretion 
adjourn  any  hearing  before  it  from  time  to  time  for  such  reasonable  time  as 
it  shall  direct;  in  case  of  objection  such  adjournment  shall  be  only  for  good 
cause  shown  by  affidavit  or  otherwise. 

Prob.  C.  §  314. 

Sec.  5930.  Order  notices. — When  notice  of  any  proceedings  in  a  probate 
court  of  this  state  shall  be  required  by  law,  or  be  deemed  necessary  or  desira- 
ble by  the  judge  of  such  court,  and  the  manner  of  giving  the  same  shall  not 
be  directed  by  any  statute,  the  court  shall  order  notice  of  such  proceedings  to 
be  given  to  all  persons  interested  therein  in  such  manner  and  for  such  length 
of  time  as  it  shall  deem  reasonable. 

Prob.  C.  g  321. 

Sec  5931.  Furnish  copy  of  records.— It  shall  be  the  duty  of  the  pro- 
bate court  to  furnish  a  certified  copy  under  its  official  seal  of  any  paper  on  iile 
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or  of  record  in  said  court  upon  payment  thereof  at  the  rate  of  ten  cents  per 
folio  and  twenty-five  cents  for  each  certificate. 
Proh.  c.  8  818. 

Sec.  5932.  Husband  construed —  Whenever  in  this  code  the  word  "  hus- 
band "  occurs  it  shall  be  construed  to  apply  also  to  wife. 

Prob.  C.  g  316. 

Sec.  5933.  Sheriff  to  execute  process.— The  sheriff  shall  have  the  same 
powers  and  duties  to  execute  the  warrants,  writs  and  other  process  of  the 
probate  court  as  given  and  imposed  upon  him  by  law  with  reference  to  the 
district  court. 

Prob.  C.  §  320. 

Sec.  5934.  When  probate  judge  insane —  Whenever  the  probate  judge 
of  any  county  becomes  or  is  considered  insane,  the  judge  of  the  district  court 
for  such  a  county  shall,  upon  the  verified  petition  of  five  legal  voters  thereof, 
proceed  to  examine  into  such  alleged  insanity,  substantially  in  and  manner 
and  for  the  purpose  prescribed  in  title^hree,  chapter  thirty-five,  general  stat- 
utes one  thousand  eight  hundred  and  seventy-eight.  If  on  such  examination 
such  probate  judge  is  found  to  be  insane  or  incapacitated  to  act  from  mental 
derangement,  the  governor  shall,  on  presentation  of  the  certificate  of  such 
findings  or  authenticated  copy  thereof,  declare  the  office  of  such  probate 

udffe  vacant  and  appoint  a  suitable  person  to  filb  such  vacancy  as  provided 

)y  law. 
Prob.  a  §  319.    This  is  acts  1885,  oh.  164.     i  §  8161  et  aeq. 

Foreign  Executob,  Administbatob  ob  Guardian. 

Sec.  5935.  Evidence  of  appointment.—  A  duly  certified  copy  of  letters 
testamentary  or  of  administration  or  guardianship  of  any  executor,  adminis- 
trator or  guardian  appointed  in  any  foreign  country,  or  in  any  other  state, 
territory,  the  District  of  Columbia,  or  in  any  county  in  the  stately  or  any  other 
exemplification  of  the  record  of  any  such  appointment,  may  be  filed  and  re- 
corded in  the  office  of  the  register  of  deeds  of  any  county  in  the  state,  and 
such  record  or  a  transcript  thereof  duly  certified  shall  in  all  cases  be  prima 
facie  evidence  of  sucfi  appointment.  ^ 

^.frob.  C.  §  302.    This  is  §  1,  ch.  63,  acts  1869,  which  was  amended  by  acts  1885,  ch.  61.  40  M. 

*  Sec.  5936.  Discharge  mortgages  —  Liens —  Any  such  executor,  admin- 
istrator or  guardian,  may  assign  or  release,  satisfy  and  fully  or  partially  dis- 
charge of  record,  any  lien,  mortgage  or  judgment  on  real  estate  or  personal 
property,  in  the  same  manner  and  with  like  effect  as  the  decedent  or  mort- 
gagee could  have  done  in  his  lifetime  or  the  ward  could  have  done  if  he  was 
not  under  disability. 

Rrob.  C.  §  303.  Substantially  g  2.  ch.  63,  acts  1869,  which  was  amended  by  1881,  Ex.  S. 
ch.  34. 

Seo.  5937.  Act  as  attorney  in  £act. —  Any  foreign  executor,  administra- 
tor or  guardian  may  act  by  his  attorney  in  fact,  thereto  by  him  duly  ap- 
pointed, by  a  power  of  attorney  executed  and  acknowledged  in  the  same 
manner  as  is  required  for  a  conveyance  of  real  estate,  and  recorded  in  the 
office  of  the  register  of  deeds  of  the  county  in  this  state  in  which  such  act 
may  be  performed.*  The  acts  of  an  executor  or  administrator,  as  such  before 
the  revocation  of  his  letters  testamentary  or  of  administration,  shall  not  be 
invalidated  by  such  revocation. 

Prob.  C.  8  304.    Above  ♦  is  §  3,  ch.  63,  acts  1869. 

Petitions  and  Infoemations. 

Sec.  6938.  To  be  in  writing.— All  petitions  and  information  shall  be  in 
writiiwf  and  signed  by  the  person  making  the  same ;  they  shall  be  vferitied  to 
the  effect  that  the  same  is  true  to  the  knowledge  of  the  person  making  it, 
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except  as  to  those  matters  stated  on  his  information  and  belief,  and  as  to  those 
matters  that  he  believes  them  to  be  true;  the  petition  or  information  shall 
be  made  by  at  least  one  of  the  parties  interestedj'a  petition  may  be  made 
and  verified  by  an  agent  or  attorney. 
Prob.  C.  g  305. 

Sec.  5939.  When  deceased  foreigner.— When  such  apph'cation  is  made 
by  any  perscfti,  not  the  widow  or  of  kin  to  the  deceased,  and  the  decease! 
was  a  native  of  any  foreign  country,  the  judge  of  probate  shall  cause  such 
notice  of  the  time  and  place  of  hearing  such  application  to  be  served  on  the 
consul  or  other  representative  of  the  kingdom,  state  or  country  of  which  the 
deceased  was  a  native,  residing  in  the  state  of  Minnesota,  who  may  have 
filed  a  copy  of  his  appointment  as  such  consul  or  representative  with  the  sec- 
retary of  the  state,  by  depositing  a  copy  thereof  in  the  post-office,  postage 
])aid,  addressed  to  such  consul  or  representative;  and  in  case  the  kingdom, 
state  or  country  of  which  deceased  was  a  native,  shall  have  no  consul  or  rep- 
resentative in  the  state  of  Minnesota,  then  such  notice  shall  be  served  as 
aforesaid  on  the  secretary  of  state,  and  shall  be  by  him  forwarded  to  the  rep- 
resentative of  such  kingdom,  state  or  country  at  the  city  of  Washington, 

Prob.  C.  g  817. 

Disbursements. 

Sec.  5910.  Allowed. —  Every  executor,  administrator  or  guardian  shall 
be  allowed  their  actual  and  necessary  disbursements,  including  reasonable  at- 
torney's fees,  and  such  reasonable  sun>  for  his  personal  services,  as  the  court 
may  deem  just. 

Prob.  C.  §  309.     Am.  1891,  eh.  5a 

Seo.  5941.  Fees  of  appraisers. —  All  appraisers  appointed  by  the  probate 
court  shall  be  allowed  three  dollars  eacii  per  day  and  ton  cents  a  mile  for 
travel  in  going  and  returning. 

Prob.  C.  §  310. 

Publication. 

Sec  5942.  In  English. —  All  publications  provided  for  in  this  code  shall 
be  printed  and  published  in  a  newspaper  printed  and  published  in  the  English 
language,  in  the  county,  once  in  each  ^eelc  for  three  successive  weeks.  • 

Prob.  C.  S  306. 

Sec  594:3.  When  no  newspaper. —  In  case  there  is  no  newpaper  printed 
and  published  in  such  county  authorized  to  publish  legal  notices,  then  publi- 
cation shall  bo  made  in  such  newspaper  as  the  probate  court  may  direct. 

Prob.  C.  §  307. 

Sec  5944.  Proof  of. —  Proof  of  publication  shall  be  made  in  the  same 
manner  as  other  proofs  of  publication  provided  by  law;  all  such  proofs  of 
publication  shall  be  filed  and  shall  be  prima  facie  evidence  of  such  publication, 
except  on  appeal. 

Prob.  C.  §  308. 
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V 

.  TITLE  21. 

REPEALS.  AND  WHEN  THIS  CODE  TAKES  EFFECT, 

Seo.  594:5.  Proceedings  conform  to  code. —  No  action  or  proceeding 
commenced  before  this  code  takes  effect  and  no  right  accrued  is  affected  by 
its  provisions,  but  the  proceedings  therein  must  conform  to  the  requirements 
of  this  code,  so  far  as  applicable. 

Prob.  C.  §  3iJ3. 

Sec.  5946.  Pees. —  Each  probate  judge  in  this  state  shall  receive  for  the 
use  of  the  county  for  services  rendered  by  him  or  his  clerk  or  clerks,  the  fees 
herein  provided,  and  no  more. 

Registering  each  matter  to  be  charged  but  once,  five  cents.  Recording  a 
will,  bond,  letters  testamentary,  administration  or  guardianship,  claim,  orders, 
decrees  and  judgments,  and  orders  in  the  nature  of  decrees  and  judgments, 
ten  cents  for  each  hundred  words.  Taking  affidavits  or  verifications  in  pro- 
bate matters,  ten  cents.  Filing  any  papers  except  accounts  and  vouchers  of 
executors,  administrators  and  guardians,  five  cents  each.  Issuing  any  citation, 
writ,  subpoena,  or  notice,  twenty  cents  each.  Entering  order  of  publication, 
twenty  cents  each.  Entering  return  of  any  citation,  writ  or  subpoena,  ten 
cents.  Swearing  each  witness,  five  cents.  Entering  the  attendance  of  each 
witness,  five  cents.  Indexing  each  matter  or  cause,  eight  cents.  iTntering 
each  order  of  court,  five  cents  per  fo!io.  Transcribing  or  making  copies  of 
any  files,  papers,  orders,  decrees,  or  any  records  of  any  proceedings  in  court, 
when  required  by  any  person,  ten  cents  per  folio,  and  twenty  cents  for  certifi- 
cates. Making  up  complete  record  on  certiorari  or  on  appeal  from  any  order, 
decree  or  judgment,  ten  cents  per  folio,  and  twenty-five  cents  for  certificate  of 
return.  Issuing  order  or  release  of  sale  or  mortgage,  twenty-five  cents,  and 
ten  cents  per  folio  for  each  folio  after  the  first.  Each  certificate  to  which  the 
seal  of  the  court  is  required,  and  not  herein  provided  for,  thirty-five  cents. 
Probate  of  will,  and  entry  thereof,  fifty  cents.  Issuing  letters  testament- 
ary, or  letters  of  guardianship,  or  of  administration  under  seal  of  court  when 
not  contested,  seventy-five  cents;  when  contested  three  dollars  per  day  during 
the  hearing  thereof.  Taking  bond  of  executors,  administrators  or  guardians, 
copy  of  order  to  appraisers,  ten  cents.  Filing  warrant  and  vouchers  of  an 
executor,  administrator  or  guardian  for  settlement,  and  entering  the  same  on 
the  minutes  of  the  court,  fifteen  cents;  entering  order  of  settlement  of  same, 
twelve  cents.  Examining  partial  or  final  accounts  of  guardians,  executors  or 
administrators,  seventy-five  cents  each,  where  there  are  not  more  than  fifty 
vouchers  to  be  examined,  and  if  any  account  shall  contain  more  than  fifty 
vouchers,  the  sura  of  five  cents  for  each  additional  voucher  so  examined.  Issu- 
ing citations  to  executors,  administrators  or  guardians,  twenty-five  cents. 
Hearing  every  contested  application  for  the  appointment  or  removal  of  a 
guard iaa,  administrator  or  executor,  three  dollars  per  day  for  each  day  of  such 
liearing.  Hearing  on  contested  wills,  three  dollars  per  day  for  each  day  so 
occupied.  Hearing  objections  on  final  accounting,  three  dollars  per  day.  Ap- 
proving bond  on  appeal,  fifty  cents.  Examininig  and  allowing  accounts  of 
executors,  administrators,  guardians,  and  claims  against  estates,  fifteen  cents 
tor  the  first  page,  and  for  each  additional  page,  ti\'e  cents.  Entering  the  ac- 
counts of  an  executor,  administrator  or  guardian,  ten  cents  for  each  folio. 

Prob.  C.  ^  324.  G.  S.  ch.  70,  ^  5  (7),  provided  for  fees  of  judges  of  probate,  which  was 
amended  186^,  ch.  96.  Acts  1875,  ch.  a7,  required  each  estate  administered  to  pay  gross  sum 
into  county  treasury  as  a  fund  for  payrueut  of  judge's  salary.  This  act  was  subsequently 
amended  1877,  ch.  tiO;  1885,  ch.  103.      Kep.  1891,  ch.  117. 

Sec.  5947.  Record  of  fees. —  Each  probate  judge  shall,  in  every  matter, 
examination,  hearing  or  proceeding,  make  out,  lile  and  record  in  a  suitable 
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book  for  that  purpose,  an  itemized  account  of  all  fees  by  him  or  his  clerk  re- 
ceived or  charged  therein ;  and  on  the  first  days  of  January,  April,  July  and 
October  of  each  year  he  shall  make  out  and  file  with  the  county  auditor  an 
account,  duly  verified,  of  all  fees  by  him  charged  or  received  durine  the  next 
preceding  three  months,  and  shall  pay  into  the  county  treasury  alfsuch  fees 
receiv^ed  by  him  or  his  clerk,  and  if  he  fails  so  to  do,  shall  be  liable  on  his 
official  bond  for  any  deficit  thereof  and  in  addition  thereto  shall  forfeit  and 
pay  for  each  instance  of  such  failure  and  neglect  any  sum  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  to  be  recovered  in  an  action  in  the  name 
of  the  state. 

Prob.  C.  g  325.    Rep.  1891,  ch.  117. 

Sec.  5948.  Repeal. —  That  sections  five,  six,  seven,  eight  and  nine  of  chap- 
ter seven,  and  sections  twenty-one,  twenty-two,  twenty-three  and  twenty-seven 
of  chapter  thirty-five,  all  of  chapters  forty-six,  forty-seven,  forty-nine,  fifty, 
iifty-one,  fifty-two,  fifty -three,  fifty- four,  fifty -five,  fihy-six,  fifty -seven,  fifty- 
eight,  fifty-nine,  and  section  seven  of  chapter  seventy  of  the  general  statutes 
of  eighteen  hundred  and  seven t3'-eight,  and  chapters  eleven,  eighteen,  twenty 
and  sixty -nine  of  the  general  laws  of  eighteen  hundred  and  seventy-nine,  and 
chapters  thirty-two,  forty-three  and  one  hundred  and  eighteen  of  the  general 
laws  of  eighteen  hundred  and  eighty-one,  chapters  seventy-six  and  eighty  of 
the  generalf  laws  of  eighteen  hundred  and  eighty-one,  extra  session,  chapters 
fort3^-two,  fifty-eight  and  one  hundred  and  twenty-six  of  the  general  laws  of 
eighteen  hundred  and  eighty-three,  chapters  ten,  nineteen,  thirty-two,  fifty, 
sixty-one,  sixty-three,  one  hundred  three,  one  hundred  five,  one  hundred  eight- 
een, one  hundred  twenty-three,  one  hundred  twenty-eight,  one  hundred  sixty* 
three  and  two  hundred  twenty-three  of  the  general  laws  of  eighteen  hundred 
and  eighty-five,  and  chapters"  thirty -four,  fifty-two,  sixty -seven,  and  seventy- 
five  of  the  general  laws  of  eighteen  hundred  and  eighty-seven  and  all  other 
acts  or  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed:  provided^ 
that  nothing  therein  contained  shall  be  considered  as  repealing  any  of  the  pro- 
visions of  chapter  one  hundred  and  seven  general  laws  of  eighteen  hundred 
and  eighty -three,  or  any  act  amendatory  thereof. 

Prob.  C.  g  323.    Acts  1883,  ch,  107,  is  an  act  to  authorize  the  organization  and  incorporation 

of  annuity  safe,  deposit  and  trust  companies. 

Sec.  5949.  When  take  effect.—  This  act  shall  take  effect  and  be  in  force 
on  and  after  the  first  (1st)  day  of  October,  eighteen  hundred  and  eighty-nine 
(1889).     Approved  April  24:th,  1889. 

Prob.  C.  g  826. 

464 


Digitized  by 


Google 


f^L^'^. 


CHAPTER  86. 

THE  PENAL  CODE. 

An  act  to  establish  a  Penal  Code.    Passed  January  6th.    Approved  March  0, 1885. 
January  1, 1886.    Publication  authorized  1885,  ch.  240. 


In  force 


Title.  *  Sections. 

Preliminary  provisions. 5950-5962 

1.  Persona  punishable  for  crime. .  5963-5978 

1  Parties  to  crime ; 5974-5979 

&  Degrees  in  the  commission  of 

crimes  and  attempts .  5980-5985 

4.  Treason 5986-5991 

5.  Crimes  against  elective  franchise  5992 

6.  Crimes  by  and  against  executive 

power  of  the  state 5998-6007 

7.  Crimes  against  legislative  power  6008-6016 

8.  Crimes  gainst  public  justice. . .  1017-6094 

9.  dimes  against  the  person 6095-6177 


Title. 

10.  Crimes  against  the  person,  pub- 

lic decencv  and  good  morals. 

11.  Of  other  offenses 

12.  Crimes  against  the  public  health 

and  safety 

18.  Crimes  agamst  public  peace 

14.  Crimes  against  tlie  revenue  and 

property  of  the  state 

15.  Crimes  against  property 

16.  Crueltv  to  animals 

17.  Miscellaneous  crimes 

18.  General  provisions 


Sections, 

6178-6264 
6262h6274 

6275-6815 
6316-6342 

6343-6347 
6348-6487 
6488-6504 
65a5-6508 
6509-6546 


PRELIMINARY  PROVISIONa 


This  supersedes  G.  S.  ch.  91,  §g  1,  2,  8. 

Sfia  5950.  Title  of  code. —  This  act  shall  be  known  as  the  Penal  Code  of 
the  state  of  Minnesota. 

P.  a  §  1.    N.  Y.  Penal  Code,  §  1. 

Seo.  5951.  When  take  effect. —  No  act  or  omission  begun  after  the  be- 
i§:inning  of  the  day  on  which  this  code  takes  effect  as  a  law,  shall  be  deemed 
criminal  or  punisfiable,  except  as  prescribed  or  authorized  by  this  code,  or  by 
some  statute  of  this  state  not  repealed  by  it.  Any  act  or  omission  begun  prior 
to  that  day  may  be  inquired  of,  prosecuted,  and  punished  in  the  same  manner 
as  if  this  code  had  not  been  passed. 

P.  C.  §  2.    Same  as  N.  Y.  Penal  Code,  §  2. 

Sec.  5952.  Crime  defined. —  A  crime  is  an  act  or  omission  forbidden  by 
law,  and  punishable  upon  conviction  by 

1.  Death ;  or 

2.  Imprisonment;  or 

3.  Fine;  or 

4.  Other  penal  discipline. 

P.  a  §8.    N.  Y.  Penal  Code,  g  8. 

Sbc.  5953.    Division  of  crimes.- 

1.  A  felony ;  or 

2.  A  misdemeanor. 

P.  C.  §  4.    Same  as  N.  Y.  Penal  Code,  §  4.    Same  as  g  1,  ch.  01,  G.  S.    12 11  164,  298. 

Seo.  5954r.  Definition  of  felony. —  A  felony  is  a  crime  which  is  or  may 
be  punishable  by  either 

1.  Death;  or 

2.  Imprisonment  in  the  state  prison. 

P.  C.  §  5.    Same  as  N.  Y.  Penal  Code,  §  5.    Substantially  first  part  §  2,  ch.  91,  G.  &, 

Sua  5955.  Defiinition  of  misdemeanor.—  Any  other  crime  is  a  misde- 
meaDor. 

P.  C  §  6.    Substantially  §  8,  ch.  91.  G.  &    Same  as  N.  Y.  Penal  Code,  §  6b 
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Sec.  5956.  Convictioii  before  punishment.-^  the  punishments  pre- 
Bcribed  by  this  code  can  be  inflicted  only  upon  a  legal  conviction  in  a  court 
having  jurisdiction. 

P.  C.  §  7,  Same  as  N.  Y.  Penal  Code,  §  9.  G.  8.  ch.  92,  §  4,  provides  that  no  person  shall 
be  convicted  but  by  confession  in  open  court,  or  by  plea  or  demurrer  admitting  the  truth  of 
the  charge  or  by  the  verdict  of  a  jury  accepted  and  recorded  by  the  court. 

Sec.  5957.  Jury  to  find  degree  of  crime.—  Whenever  a  crime  is  dis- 
tinguished into  degrees,  the  jury,  if  they  convict  the  prisoner,  must  find  the 
degree  of  the  crime  of  which  he  is  guilt}'. 

P.  C.  §  8.     Same  as  N.  Y.  Penal  CJode,  §  10. 

Sec.  5958.  Rule  of  Construction.— The  rule  ihat  a  penal  statute  is  to 
be  strictly  construed  does  not  apply  to  this  code  or  any  of  the  provisions 
thereof,  but  all  such  provisions  must  be  construed  according  to  the  fair  import 
of  their  terms,  to  promote  justice  and  effect  the  object^  of  the  law. 

P.  C.  §  9.     Same  as  N.  Y.  Penal  Code,  §  11. 

Sec.  5959.  Duty  of  court. —  The  several  sections  of  this  code  which  de- 
clare certain  crimes  to  be  punishable  as  therein  mentioned,  devolve  a  duty 
upon  a  court  authorized  to  pass  sentence,  to  determine  and  impose  the  pun- 
ishment prescribed. 

P.  C.  g  10.     Same  as  N.  Y.  Penal  Code,  §  12. 

Sec.  5960.  Same  — Limits  of  punishment — Whenever  in  this  code 
the  [junishment  for  a  crime  is  left  undetermined  between  certain  limits,  the 
punishment  to  be  inflicted  in  a  particular  case  must  be  determined  by  the  court 
authorized  to  pass  sentence,  within  such  limits  as  may  be  prescribed  by  this 
code. 

P.  C.  §  11.    Same  as  N.  Y.  Penal  Code,  §  la 

Skc.  5961.  When  not  fixed  by  statute  — Felony.— A  person  con- 
victed of  a  crime  declared  to  be  a  felony,  for  which  no  other  punishment  is 
specially  prescribed  by  this  code,  or  by  any  other  statutory  provision  in  force 
at  the  time  of  the  conviction  and  sentence,  is  punishable  by  imprisonment*  in 
the  state  prison  or  a  county  jail  *  for  not  more  than  seven  years,  or  by  a  fine 
of  not  more  than  one  thousand  dollars,  or  by  both. 

P.  C.  §  13.     Same  as  N.  Y.  Penal  Code,  §  14.  except  between  *  *. 

Sec  5962.  Same  —  Misdemeanor.—  The  person  convicted  of  a  crime 
declared  to  be  a  misdemeanor,  for  which  no  other  punishment  is  prescribed  by 
this  or  by  any  statutory  provision  in  force  at  the  time  of  the  conviction  and 
sentence,  is  punishable  by  imprisonment  in  the  county  jail  for  not  more  than 
three  months,  or  by  a  fine  of  not  more  than  one  hundred  dollars. 

p.  C.  ^  13.  as  amended  1889,  ch.  214,  approved  April  24th,  by  reducing  imprisonment  from  a 
year  to  three  months  and  fine  from  $500  to  $100,  and  striking  out  '*  or  by  both."  Same  as  N.  Y. 
Penal  Code,  g  15,  except  time  and  place  of  imprisonment. 
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TITLE  1. 

PERSONS  PUNISHABLE  FOR  CRIMR 

Sbo.  5963.  What  persons  punishable  criminally.— The  following 
persons  are  liable  to  punishment  within  the  state: 

1.  A  person  who  commits  within  the  state  any  crime,  in  whole  or  in  part. 

2.  A  person  who  commits  without  the  siate  any  offense  which,  if  committed 
within  the  state,  would  be  larceny  under  the  laws  of  the  state,  and  is  after- 
wards found,  with  any  of  the  property  stolen  or  feloniously  appropriated, 
within  this  state. 

3.  A  person  who,  being  without  the  state,  causes,  procures,  aids,  or  abets 
another  to  commit  crime  within  the  state. 

4.  A  person  who,  being  out  of  the  state,  abducts  or  kidnaps  by  force  or 
fraud  any  person  contrary  to  the  laws  of  the  place  where  such  act  is  com- 
mitted, and  brings,  sends*  or  conveys  such  person  within  the  limits  of  this 
state. 

5.  A  person  who,  being  out  of  this  state,  and  with  intent  to  cause  within  it 
a  result  contrary  to  the  laws  of  the  state,  does  an  act  which,  in  its  natural  and 
usual  course,  results  in  an  act  or  effect  contrary  to  its  laws. 

P.  C.  §  14     Same  as  N.  Y.  Penal  Code,  §  10. 

Sec.  5964.  Presumption  of  responsibility.—  A  person  is  presumed  to 
be  responsible  for  his  acts.  The  burden  of  proving  that  he  is  irresponsible 
is  upon  the  accused  person,  except  as  otherwise  prescribed  in  this  code. 

P.  C.  g  15. .  Same  as  N.  Y.  Penal  Code,  §  ^7. 

Sec.  5965.    Child  under  seven  years.— A  child  under  the  age  of  seven 
years  is  not  capable  of  committing  crime. 
P.  C.  g  16.    Same  as  N.  Y.  Penal  Code,  §  18. 

Shc.  5966.  Child  of  seven  years  or  more — A  child  of  the  age  of 
seven  years,  and  under  the  age  of  twelve  years,  is  presumed  to  be  incapable 
of  crime,  but  the  presumption  may  be  removed  by  proof  that  he  had  suffi- 
cient capacity  to  understand  the  act  or  neglect  charged  against  him,  and  to 
know  its  wrongfulness.  Whenever  in  any  legal  proceeding  it  becomes  neces- 
sary to  determine  the  age  of  a  child,  the  child  may  be  produced  for  personal 
inspection,  to  enable  the  magistrate,  court,  or  jury  to  determine  the  age 
thereby;  and  the  court  or  magistrate  may  direct  an  examination  by  one  or 
more/physicians,  whose  opinion  shall  also  be  competent  evidence  upon  the 
qaestionof  age. 

P.  C.  §  17.    Same  as  N.  Y.  Penal  Code,  §  19,  as  amended. 

Sec.  5967.  Irresponsibility  of  idiot,  lunatic,  etc — An  act  done  by  a 
person  who  is  an  idiot,  imbecile,  lunatic,  or  insane,  is  not  a  crime.  A  person 
cannot  be  tried,  sentenced  to  any  punishment,  or  punished  for  a  crime,  while 
he  is  in  a  state  of  idiocy,  imbecility,  lunacy,  or  insanity,  so  as  to  be  incapable 
of  understandmg  the  proceeding  or  making  his  defense. 

P.  C.  §  18.  .  Same  as  N.  Y.  Penal  Code.  §  20.     1898,  ch.  5  §  26. 

8eo.  5968.  Idiots,  lunatics,  etc.,  when  excused  from  criminal  lia- 
bility.—  A  person  is  not  excused  from  criminal  liability  as  an  idiot,  imbecile, 
lunatic,  or  insane  person,  except  upon  proof  that,  at  the  time  of  committing 
the  alleged  criminal  act,  he  was  laboring  under  such  a  defect  of  reason,  as 
either 

1.  Not  to  know  the  nature  and  quality  of  the  act  he  was  doing;  or 

2.  Not  to  know  that  the  act  was  wrong. 
P.  C.  g  19.    Same  as  §  21,  N.  Y.  Penal  Code. 
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Sec.  59G9.  Intoxicated  persons— Intent.—  No  act  committed  by  a  per- 
son  while  in  a  state  of  voluntary  intoxication  shall  be  deemed  less  criminal  by 
reason  of  his  havm^r  been  in  such  condition.  But  whenever  the  actual  exists 
ence  of  any  particular  purpose,  motive  or  intent  is  a  necessary  element  to  con- 
stitute a  particular  species  or  degree  of  crime,  the  jury  may,  take  into  con- 
sideration the  fact  that  the  accused  was  intoxicated  at  the  time,  in  determining 
the  purpose,  motive  or  intent  with  which  he  committed  the  act. 

l\  C.  g  30.     Same  as  ^  23,  N.  Y.  Penal  Code. 

Sec.  5970.  Morbid  criminal  propensity,  no  defense. —  A  morbid 
propensity  to  commit  prohibited  acts,  existing  in  the  mind  of  a  person  who  is 
not  shown  to  have  been  incapable  of  knowing  the  wrongfulness  of  such  acts, 
forms  no  defense  to  a  prosecution  therefor. 

P.  C.  §  21.     Same  as  §  23,  N.  Y.  Penal  Code. 

Sec.  5971.    Defense  of  duress  by  married  women. —  It  is  no  defense 

for  a  married  woman  charged  with  crime,  that  the  alleged  criminal  act  was 
committed  by  her  in  the  presence  of  her  husband. 

P.  C.  p  23.  Same  as  g  24,  N.  Y.  Penal  Code.  G.  S.  ch.  95,  §  7,  provided  that  provisions 
against  arson  extended  to  married  women,  though  property  burned  belong  wholly  or  partly 
to  husband. 

Sec.  5972.  Duress,  how  constituted —  Where  any  crime  except  mur- 
der is  committed  or  participated  in  by  twoormore  pereons,  and  is  committed, 
aided,  or  participated  in  by  any  one  of  them,  only  because,  during  the  time  of 
its  commission,  he  is  compellecl  to  do,  or  to  aid  or  participate  in  the  act,  by 
threats  of  another  person  engaged  in  the  act  or  omission,  and  reasonable  ap- 
prehension on  his  part  of  instant  death  in  case  he  refuses,  the  threats  and 
apprehension  constitute  duress,  and  excuse  him.    • 

P.  C.  §  23.     Same  as  g  25,  N.  Y.  Penal  Code. 

Skc.  5973.    An  act  done  in  defense  of  self  or  another An  act, 

otherwise  criminal,  is  justifiable  when  it  is  done  to  protect  the  person  commit- 
ting it,  or  another  whom  he  is  bound  to  protect,  from  *  imminent  personal  in- 
jury, the  act  appearing  reasonably  necessary  to  prevent  the  injury,  nothing 
more  being  done  than  is  reasonably  necessary. 
P.  C.  g  24.     Below  *  different  from  N.  Y.  Penal  Code,  §  26. 


TITLE  2; 


OF  PARTIES  TO  CRIME. 


This  supersedes  G.  S.  ch.  91,  §§  3,  4,  6.  6,  10. 

Sko.  5974.    Principal  and  accessory. —  A  party  to  a  crime  is,  either 

1.  A  principal;  or 

2.  An  accessory. 

P.  C.  §  25.     Saiue  as  §  28,  N.  Y.  Penal  Code. 

Sec  5975.  Principal. —  A  person  concerned  in  the  commission  of  a  crime^ 
whether  he  directly  commits  the  act  constituting  the  offense  or  aids  and  abets 
in  its  commission,  and  whether  present  or  absent,  and  a  person  who  directly 
or  indirectly  counsels,  commands,  induces  or  procures  another  to  commit.  & 
crime,  is  a  principal,*  and  shall  be  indicted  and  punished  as  such. 

P.  C.  §  26.  Same  as  ^  29,  N.  Y.  Penal  Code,  except  below  *  This  supersedes  §  3,  ch.  ©i^ 
G.  S.,  whi^h  read,  ''  whoever  aids  in  the  commission  of  any  offense  which  is  a  felony,  or  wHo 
is  accessoi  y  thereto  before  the  fact  by  counseling,  hiring  or  otherwise  procuring  such  felony 
to  be  committed,  shall  be  punished  in  the  same  manner  as  is  prescribed  for  the  punishmeiit  of 
the  principal  felon."    This  also  supersedes  §  lO,  ch.  91,  G.  S.,  which  provided  that  the  di&tiri^^ 
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TKNAL    Ct)DE  —  DEGREES    OF   CRIMES.  [SeCS.  5976-5981* 

tion  between  accessory  before  the  fact  and  between  principals  in  the  first  and  second  degree  is 
abrogated,  and  nil  persons  concerned  in  the  commission  of  a  felony,  whether  they  directly 
commit  the  act  or  aid  and  abet,  though  not  present,  shall  be  indicted,  tried  and  punished  as 
principals.     17  M.  241. 

Seo.  6976.  Accessory. —  A  person  who,  after  the  commission  of  a  felony^ 
harbors,  conceals,  or  aids  the  offender,  with  intent  that  he  may  avoid  or  escape 
from  arrest,  trial,  conviction,  or  punishment,  having  knowledge  or  reasonable 
ground  to  believe  that  such  offender  is' liable  to  arrest,  has  been  arrested,  is 
indicted  or  convicted,  or  has  committed  a  felony,  is  an  accessory  to  the  felony. 

P.  C.  §  27.  Same  as  §  80,  N.  Y.  Penal  Code.  This  seems  to  supersede  §  5,  eh,  91,  G.  S.  not 
specifically  repealed,  which  provided  that  whoever  (not  standing  in  the  relation  of  husband^ 
wife,  parent  or  child  by  consanguinity  or  affinity  to  the  offender)  harbors,  conceals,  maintains, 
assists  or  gives  the  offender  any  other  aid,  with  intent  that  he  shall  avoid  or  escape  detection,, 
arrest,  trial  or  punishment,  knowing  that  offender  has  committed  a  felony  or  been  accessory 
thereto  before  the  fact,  shall  be  deemed  an  accessory  after  the  fact,  and  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  one  year,  or  by  fine  not  exceed in*^  $200,  or  both. 
Excluding  the  exception,  both  are  substantially  the  same,  and  the  effect  is  to  abrogate  the 
exception. 

Sec  5977.  All  principals  in  misdemeanors.—  A  person  who  commits 
or  participates  in  an  act  which  would  make  him  an  accessory  if  the  crime  com- 
mitted were  a  felony,  is  a  principal  and  may  be  indicted  and  punished  as  such, 
if  the  crime  bo  a  misdemeanor. 

P.  C.  §  28.    Same  as  §  81,  N.  Y.  Penal  Code. 

Sec.  5978.  Trial  of  accessories. —  An  accessory  to  a  felony  may  be  in- 
dicted, tried,  and  convicted,  either  in  the  county  where  he  became  an  accessory, 
or  in  the  county  where  the  principal  felony  was  committed,  and  whether  the 
principal  felon  has  or  has  not  baen  previously  convicted,  or  is  or  is  not 
amenable  to  justice,  and  although  the  prrncipal  has  been  pardoned  or  other- 
wise discharged  after  conviction. 

P.  C.  §  29.  Same  as  §  83,  N.  Y.  Penal  Code.  This  section  superseded  G.  S.  cb.  9t ,  §  4,  which 
made  this  provision  for  trial  of  accessories  before  the  fact,  and  g  6  for  accessories  aft^r  the 
fact. 

Sec.  6979.  Punishment  of  accessory.— Except  in  a  case  where  a  dif- 
ferent punishment  is  specially  prescribed  by  law,  a  person  convicted  as  an 
accessory  to  a  felony  is  punishable  by  imprisonment  in  the  state  prison  or  a 
county  jail  for  not  more  than  five  years,  or  by  a  line  of  not  more  than  five 
hundred  dollars,  or  by  both. 

P.  C.  §  30.  Same  as  §  33,  N.  Y.  Penal  Code.  This  supersedes  the  provision  in  ^  5,  ch.  91, 
G.  S.,  imposing  imprisonment  in  county  jail  for  not  more  than  one  year  or  by  tine  not  exceed- 
ingpQO,arbo%h. 


TITLE  8. 
DEGREES  IN  THE  COMMISSION  OF  CRIMES  AND  ATTEMPTS  TO  COMMIT  CRIMES. 

Sec.  5980.  Attempt  to  commit  crime,— An  act,  done  with  intent  to 
commit  a  crime,  and  tending  but  failing  to  effect  its  commission,  is  an  attempt 
to  commit  that  crime. 

P.  C.  §  31.  Same  as  §  84,  N.  Y.  Penal  Code.  Q.  S.  ch.  91.  §  7,  first  paragraph,  provided  that 
any  act  done  towards  the  commission  of  an  offense,  but  failing  in  the  perpetration,  is  an  at- 
tempt to  commit  an  offense,  and  punishable  as  therein  provid^. 

SEa  5981.  Ckmviction  of  lesser  degree  or  attempt.—  Upon  the  trial 
of  an  indictment,  the  prisoner  may  be  convicted  of  the  crime  charged  therein, 
or  of  a  lesser  degree  of  the  same  crime,  or  of  an  attempt  to  commit  the  crime 
BO  charged,  or  of  an  attempt  to  commit  a  lesser  degree  of  the  same  crime. 

P.  C.  §  32.    Same  as  §  35,  N.  Y.  Penal  Code.    45  M.  180. 
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Sbo.  6982.  Same  —  Lowest  degree,  when.—  "Wheii  it  appears  that  a 
defendant  has  committed  a  public  offence,  and  there  is  reasonaole  ground  of 
doubt  of  which  of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of  the 
lowest  of  these  degrees  only. 

Q.  S.  ch.  92,  §  3.  This  section  of  G.  S.  is  not  within  repealing  clause  of  Penal  Code,  thpogh 
preceding  section  may  cover  it. 

Sec.  5983.  Acquittal  or  conviction  — Eflfect  of.— When  a  prisoner  is 
acquitted  or  convicted,  upon  an  indictment  for  a  crime  consisting  of  different 
degrees,  he  cannot  thereafter  be  indicted  or  tried  for  the  same  crime  in  any 
other  degree,  nor  for  an  attempt  to  commit  the  crime  so  charged,  or  any  de- 
gree thereof. 

P.  C.  §  33.    Same  as  §  36,  N.  Y.  Penal  Code.  i 

Seo.  5984.    Same  —  Acquittal  upon  the  merits No  person  shall  be 

held  to  answer  on  a  second  indictment  for  an  offence  of  which  he  has  been  ac- 
quitted by  the  jury  upon  the  facts  and  merits;  but  such  acquittal  may  be 
pleaded  by  him  in  bar  of  any  subsequent  prosecution  for  the  same  offence, 
notwithstanding  any  defect  in  the  form  or  substance  of  the  indictment  on 
which  he  was  acquitted. 

G.  S.  cb.  92,  §  5.    This  section  of  G.  S.  not  within  repealing  clause  of  Penal  Code. 

Sec.  5985.  Same  —  Acquittal  not  upon  the  merits.—  Whoever  is  ac- 
quitted upon  the  ground  of  ^  variance  between  the  indictment  and  the  proof, 
or  upon  any  exception  to  the  form  or  substance  of  the  indictment,  may  be 
arraigned  again  on  a  new  indictment,  and  may  be  tried  and  convicted  for  the 
same  offense,  notwithstanding  such  former  acquittal. 
G.  S.  ch.  92,  §  6.    This  section  of  G.  S.  not  within  repealing  clause  of  Penal  Code. 


TITLE  4. 
TREASON. 

Sec.  59S6.    Treason  defined. —  Treason  against  the  state  consists  in 

1.  Levying  war  against  the  state  within  the  same;  or 

2<  Adhering  to  the  enemies  of  the  state  while  separately  engaged  in  war 
with  a  foreign  enemy,  in  a  case  prescribed  in  the  constitution  of  the  United 
States,  or  giving  to  such  enemies  aid  and  comfort,  within  the  state  or  else- 
where. 

P.  C.  §  84.  Same  as  first  and  third  subdivisions,  §  87,  N .  Y.  Penal  Ck)de.  Substantially  §  1, 
oh.  98.  G.  8.  «  ^ 

Sec.  5987.    Punishment, —  Whoever  commits  treason  against  this  state 
shall  be  punished  by  imprisonment  in  the  state  prison  for  life. 
P.  C.  §  85.    Same  as  G.  S.  ch.  93,  §  2. 

Seo.  5988.  Misprision  of  treason.—  Whoever,  having  knowledge  of  the  . 
commission  of  treason,  conceals  the  same,  and  does  not,  as  soon  as  may  be, 
disclose  and  make  known  such  treason  to  the  governor  or  one  of  the  judges 
of  the  supreme  court,  shall  be  adjudged  guilty  of  the  offense  of  misprision  of 
treason,  and  be  punished  by  fine  not  exceeding  one  thousand  dollars  or  by  ion- 
prisonment  in  the  state  prison  not  exceeding  five  years,  or  in  the  common  jail 
not  exceeding  two  years. 

P.  C.  §  86.    Same  as  §  3,  ch.  98,  G.  a 

Seo.  5989.  Two  witnesses  required  to  convict —  Ko  person  shall  be 
convicted  of  treason  but  by  the  testimony  of  two  lawful  witnesses  to  the  same 
o  rert  act  of  treason  whereof  he  stands  indicted,  unless  he  confess  the  same  ia 
oi'.en  court.    . 

P.  C.  §  87.    Same  as  §  4,  ch.  98,  G.  a 
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PENAL  CODE  —  CBIMES   AGAINST  THE  EXEOUTIVIB  POWEB.     [SeCS.  5990-5995. 

Seo.  5990.  Levying  war  defined. —  To  constitute  levying  war  against 
the  state,  an  actual  act  of  war  must  be  committed.  To  conspire  to  levy  war 
is  not  enough. 

P.  C.  g  88(    Same  as  §  39,  N.  Y.  Penal  Code. 

Sec.  5991.  Resistance  to  a  statute. —  Where  persons  rise  in  insurrection 
with  intent  to  prevent  in  general,  by  force  and  intimidation,  the  execution  of 
a  statute  of  this  state,  or  to  force  its  repeal,  they  are  guilty  of  levying  war. 
But  an  endeavor,  although  by  numbers  and  force  of  arms,  to  resist  the  exe- 
cution of  a  law  in  a  single  instance,  and  for  a  private  purpose,  is  not  levying 
war. 

P.  a  §  89.    Same  as  §  40,  N.  Y.  Penal  Ckxle. 


TITLE  5. 
OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

Sso.  5992.  Crimes  against  elective  franchise.— Crimes  against  the 
elective  franchise  are  defined,  and  the  punishment  therefor  prescribed  by  the 
statutes  regulating  elections. 

P.  a  §  40.    SubfitantiaUj  g  41,  N.  Y.  Penal  Code. 


TITLE  6. 
OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER  OF  THE  STATE. 

Sec.  5993.    Exercising  public  office  without  required  security.— 

A  person  who  executes  any  of  the  functions  of  a  public  oflRce  without  having 
executed  and  duly  filed  the  required  security,  is  guiJty  of  a  misdemeanor;  and 
in  addition  to  the  punishment  prescribed  therefor,  he  forfeits  his  right  to  the 
office. 

P.  C.  §  41.    Same  as  g  42,  N.  Y.  Penal  Code,  except  that  latter  embraced  oath  of  office. 

Sec.  5994.  Giving  or  offering  bribes. —  A  person  who  gives  or  offers  a 
bribe  to  any  executive  or  administrative  oflBcer  of  this  state  wiih  intent  to  in- 
fluence him  in  respect  to  any  act,  decision,  vote,  opinion,  or  other  proceeding 
as  such  officer,  is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing ten  years,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

P.  C.  §  42.    Same  as  §  44,  N.  Y.  Penal  Code. 

Seo.  5995.  Asking  or  receiving  bribes. —  An  executive  or  administra- 
tive officer,  or  person  elected  or  appointed  to  an  executive  or  administrative 
office,  who  asks,  receives,  or  agrees  to  receive  any  bribe,  upon  an  agreement 
or  understanding  that  his  vote,  opinion,  or  action  "upon  any  matter  then  pend- 
ing or  which  may  by  law  be  brought  before  him  m  his  ofiScial  capacity,  shall 
be  influenced  thereby,  is  punishable  by  imprisonment  in  a  [the]  state  prison 
not  exceeding  ten  years,  or  by  a  tine  not  exceeding  five  thousand  dollars,  or 
by  both;  ana  in  addition  thereto  forfeits  his  office  and  is  forever  disqualified 
from  holding  any  public  office  under  this  state. 

P.  C.  g  48.    Same  as  §  45,  N.  Y.  Penal  Code. 
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Sec.  5996.  Attempting  to  prevent  officers  from  performing  duty, — 

A  person  who  attempts,  by  means  of  any  threat  or  violence,  to  deter  op  pre- 
vent any  executive  or  administrative  otficer  from  performing  any  duty  im- 
posed upon  such  officer  by  law,  is  guilty  of  a  misdemeanor. 

P.  C.  g  44.  Same  as  §  46.  N.  Y.  Penal  Code.  G.  S.  ob.  97,  §  19,  prt)vided  that  whoever, 
with  intent,  obstructs  the  due  execution  of  the  law,  or  hinders  or  interrupts  any  officer  in  the 
legal  performance  of  his  duty,  shall  be  punished,  etc. 

Sec.  5997.  Resisting  officers. —  A  person  who  knowingly  resists,  by  the 
use  of  force  or.  violence,  any  executive  or  administrative  officer,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  misdemeanor. 

P.  C.  §  45.     Same  as  §  47,  N.  Y.  Penal  Code. 

Sec.  5998.  Unlawful  gratuity  or  reward.— An  executive  or  admin- 
istrative officer  who  asks  or  receives  any  emolument,  gratuity,  or  reward,  or 
an\^  promise  of  emolument,  gratuity  or  reward,  except  such  as  may  be  au- 
thorized by  law,  for  doing  any  official  act,  is  guilty  of  a  misdemeanor. 

P.  C.  g  46.     Same  as  §  48,  N.  Y.  Penal  Code, 

Sec.  599  J.    Reward  for  omitting  or  deferring  official  duty,— An 

executive  or  administrative  officer  who  asks  or  receives  any  emolument,  gra- 
tuity, or  reward,  or  any  promise  of  emolument,  gratuity  or  reward  for  omit- 
ting or  deferring  the  performance  of  any  official  duty,  is  guilty  of  a  misde- 
meanor. 

P.  C.  ^  47.  Same  as  i^  49,  N.  Y.  Penal  Code.  G.  S.  ch.  97,  §  21,  imposed  punishment  for 
sheriff,  constable,  or  other  officer  authorized  to  serve  legal  process,  who,  for  reward  or  induce- 
luent,  omitted  or  delayed  to  perform  any  duty. 

Sec.  6000.  Pees  for  services  not  rendered, —  An  executive  or  admin- 
istrative officer  who  asks  or  receives  any  fee  or  compensation  for  any  official 
service  which  has  not  been  actually  rendered,  except  in  cases  of  charges  for 
prospective  costs,  or  of  fees  demandable  in  advance  in  the  cases  allowed  by 
law,  is  guilty  of  a  misdemeanor. 

P.  C.  $j  48.     Same  as  ^  60,  N.  Y.  Penal  Code. 

Sec  6001,  Reward  for  appointment  to  public  office —  A  person  who 
gives,  or  offers  to  give,  any  gratuity  or  reward,  in  consideration  that  he  or 
any  other  person  shall  be  appointed  to  a  public  office,  or  to  a  clerkship,  depu- 
tation, or  other  subordinate  position,  in  such  an  office,  or  that  he  or  such  other 
person  shall  be  permitted  to  exercise,  perform,  or  discharj^e  any  prerogatives 
or  duties,  or  to  receive  any  emoluments  of  such  an  office,  is  guilty  of  a  misde- 
meanor. 

P.  C.  g  49.     Same  as  §  52,  N.  Y.  Penal  Code. 

Sec.  6002.  Same  —  Asking  or  receiving. —  A  person  who  asks  or  re- 
ceives, or  agrees  to  receive,  any  gratuity  or  reward,  or  any  promise  thereof^ 
for  appointing  another  person,  or  procuring  for  another  person  an  appoint- 
ment to  a  public  office,  or  to  a  clerkship,  deputation  or  other  subordinate  posi- 
tion in  such  an  office,  is  guilty  of  a  misdemeanor.  If  the  person  so  offending 
is  a  public  officer,  a  conviction  also  forfeits  his  office. 

p.  a  g  50.     Same  as  §  53,  N.  Y.  Penal  Code. 

Sec  6003.  Selling  public  office.— A  public  officer  who,  for  any  reward, 
consideration,  or  gratuity,  paid  or  agreed  to  be  paid,  directly  or  indirectly, 
grants  to  another  the  right  or  authority  to  discharge  any  functions  of  his  of- 
fice, or  permits  another  to^ake  appointments  or  perform  any  pf  its  duties,  is 
guilty  of  a  misdemeanor. 

p.  C.  §  5t.  Same  as  g  54,  N.  Y.  Penal  Code,  except  that  latter  also  provided  for  forfeiture 
of  office. 

Sec.  6004.  Same  —  Conviction  annuls  appointment, —  A  grant,  ap- 
pointment or  deputation,  made  contrary  to  the  provisions  of  either  of  the  last 
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two  sections,  is  avoided  and  annulled  by  a  conviction  for  the  violation  of  either 
of  those  sections,  in  respect  to  such  grant,  appointment,  or  deputation. 

P.  C.  g  52.  Same  as  §  55,  N.  Y.  Penal  Code,  except  that  latter  made  official  act  before  con- 
victioD  valid. 

Sec.  6005.'    Intrusion  into  —  Wilful  exercise  of  public  oflace.—  A 

Eerson  who  wilful!}^  intrudes  himself  into  a  public  office,  to  which  he  has  not 
een  duly  elected  or  appointed,  or  who,  having  been  an  executive  or  ad  mini  s- 
trative  oHicer,  wilfully  exercises  any  of  the  functions  of   his  office,  after  his 
right  so  to  do  has  ceased,  is  guilty  of  a  niisdeineanor. 
P.  a  §  53.     Same  as  §  5^,  N.  Y.  Penal  Code. 

Sec.  6006.  Wilful  neglect  to  perform  ofllcial  duty.—  Where  any  duty 
is  enjoined  by  law  upon  any  public  officer,  or  upon  any  person  holding  any 
public  trust  or  employment,  every  wilful  neglect  to  perform  such  duty,  and 
every  misbehavior  in  office,  where  no  special  provision  is  made  for  the  pun- 
ishment of  such  delinquency  or  malfeasance,  is  a  misdemeanor  punishable  by 
fine  and  imprisonment. 

G.  S.  ch.  91,  §  8.     Not  within  repealing  clause  of  Penal  Code.  ' 

Seo.  6007.  Refusing  to  surrender  to  successor.— A  person  who,  hav- 
ing been  an  executive  or  administrative  officer,  wrongfully  refuses  to  surren- 
der ihe  official  seal,  or  any  books  or  papers  appertaining  to  his  office,  upon 
the  demand  of  his  lawful  successor,  is  guilty  of  a  misdemeanor. 

P.  C.  §  54.     Same  as  §  57,  N.  Y.  Penal  Code. 


TITLE   7. 
OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Sec.  6008.  Disturbing  legislature  while  in  session. —  A  person  who 
wilfully  disturbs  the  legislature  of  this  state,  or  either  of  the  houses  compos- 
ing it,  while  in  session,  or  who  commits  any  disorderly  conduct  in  the  imme- 
diate view  and  presence  of  either  house  of  the  legislature,  tending  to  interrupt 
its  proceedings  or  impair  the  respect  due  to  its  authority,  is  guilty  of  a  misde- 
meanor. 

P.  C.  g  55.  Same  as  g  60,  N.  Y.  Penal  Code.  Const,  art.  4,  §  18:  Each  house  may  punish 
by  imprisonment,  durinjc  its  geesion,  any  person,  not  a  member,  who  shall  be  guilty  of  any 
disorderly  or  contemptuous  behavior  in  their  presence;  but  no  such  imprisonment  shall  at 
any  lime  exceed  twenty- four  hours. 

Sec  6009.  Intimidating  memfcer  of  legislature.—  A  person  who  wil- 
fully, b\^  intimidation  or  otherwise,  prevents  any  member  of  the  legislature  of 
this  state  from  attending  any  session  of  the  house  of  which  he  is  a  member, 
or  of  an}^  committee  thereof,  or  from  giving  his  vote  upon  any  question  which 
may  come  before  such  house,  or  from  performing  an}^  other  official  act,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  56.     Same  as  g  62,  N.  Y.  Penal  Code. 

Sfx.  001 0.  Altering  draft  of  bill  or  resolution.—  A  person  who  fraud- 
ulently alters  the  draft  of  any  bill  or  resolution  which  has  been  presented  to 
either  of  the  houses  composing  the  legislature,  to  be  passed  or  adopted,  with 
intent  to  procure  it  to  be  passed  or  adopted  by  either  house,  or  certified  by 
the  presiding  officer  of  either  house,  in  language  different  from  that  intended 
by  such  house,  is  guilty  of  a  misdemeanor. 

P.  C.  §  67.     Same  as  ^  64,  N.  Y.  Penal  Code,  except  that  latter  made  it  felony. 

Sec.  6011.  Altering  engrossed  copy  or  enrollment. —  A  person  who 
fraudulently  alters  the  engrossed  copy  or  enrollment  of  any  bill  which  has 
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been  passed  by  the  legislature  of  this  state,  with  intent  to  procure  it  to  be 
approved  by  the  governor  or  certified  by  the  secretary  of  state,  or  printed  or 
published  by  the  printer  of  the  statutes  in  language  diflferent  from  that  in 
which  it  was  passed  by  the  legislature,  is  guilty  of  felony. 

'     P.  C.  §  58.     Same  as  ^  65,  N.  Y.  Penal  Code. 

Sec.  6012.  Giving  or  oflfering  bribes  to  members.— A  person  who 
gives  or  offers,  or  causes  to  be  given  or  offered,  a  bribe,  or  an}^  money,  prop- 
erty, or  value  of  any  kind. or  any  promise  or  agreement  therefor,  to  a  member 
of  the  legislature,  or  attempts/directly  or  indirectly,  by  menace,  deceit,  sup- 
pression of  truth,  or  other  corrupt  means,  to  influence  a  member  to  give  or 
withhold  his  vote,  or  to  absent  himself  from  the  house  of  which  he  is  a  mem- 
ber, or  from  any  committee  thereof,  is  punishable  by  imprisonment  in  the 
state  prison  for  not  more  ten  years,  or  by  a  fine  of  not  more  than  five  thou- 
sand dollars,  or  both. 

P.  C.  §  59.     Same  as  §  66,  N.  Y.  Penal  Code. 

Sec.  6013.  Receiving  bribes  by  members — A  member  of  either  of 
the  houses  composing  the  legislature  of  this  state,  who  asks,  receives,  or  agrees 
to  receive  any  bribe  upon  any  understanding  that  his  otBcial  vote,  opinion, 
jiul^rment,  or  action  shall  be  influenced  thereby,  or  shall  be  given  in  any  par- 
ticular manner  or  upon  any  particular  side  of  any  question  or  matter  upon 
which  he  may  be  required  to  act  m  his  official  capacity,  or  who  gives  or  offers 
or  promises  to  give  any  official  vote  in  consideration  that  another  member  of 
the  legislature  shall  give  any  such  vote,  either  upon  the^same  or  another  c^ues- 
tion,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  ten  years, 
or  by  fine  not  exceeding  five  thousand  dollars,  or  both. 

P.  C.  §  60.     Same  as  g  67,  N.  Y.  Penal  Code. 

Sec.  6014.    Witnesses  refusing  to  attend  legislature  or  committees. 

A  person  who,  being  duly  summoned   to  attend  as  a  witness  before  either 
house  of  the  legislature  or  any  committee  thereof  authorized  to  summon  wit- 
nesses,  refuses  or  neglects  without  lawful  excuse  to  attend  pursuant  to  such 
summons,  is  guilty  of  a  misdemeanor. 
P.  C.  §  61.     Same  as  §  68,  N.  Y.  Penal  Code. 

Sec.  6015.  Refusing  to  testify, —  A  person  who,  being  present  before 
either  house  of  the  le^^islature  or  any  committee  thereof  authorized  to  summon 
witnesses,  wilfully  refuses  to  be  sworn  or  affirmed,  or  to  answer  any  material 
and  proper  question,  or  to  produce  upon  reasonable  notice  any  material  and 
proper  books,  papers,  or  documents  in  his  possession  or  under  his  control,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  62.     Same  as  §  69,  N.  Y.  Penal  Code. 

Sec.  6016.  Members  to  forfeit  oflQlce. —  The  convictioo  of  a  member 
of  the  legislature  of  either  of  the  crimes  deiined  in  this  chapter,  involves  as  a 
consequence,  in  addition  to  the  punishment  prescribed  by  this  code,  a  forfeit- 
ure of  his  office;  and  disqualilies  him  from  ever  afterwards  holding  any  oflaco 
under  this  state. 

P.  C.  §  63.    Same  as  §  70,  N.  Y.  Penal  Code. 
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TITLE  8. 
OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 
This  title  supersedea  and  contains  substance  of  G.  S.  ch.  97. 

Bribery  and  Corruption. 

Sec.  6017.  Bribery  of  a  judicial  officer. —  A  person  who  gives  or  offers, 
or  causes  to  be  given  or  offered,  a  bribe,  or  any  money,  property,  or  value  of 
any  kind,  or  any  promise  or  agreement  therefor,  to  a  judicial  oflScer,  juror, 
referee,  arbitrator,  appraiser,  or  assessor,  or  other  person  authorized  by  law 
to  hear  or  determine  any  question,  matter,  cause,  proceeding,  or  controversy, 
with  intent  to  influence  his  action,  vote,  opinion,  or  decision  thereupon,  is  pun- 
ishable by  imprisonment  in  the  state  prison  for  not  more  than  ten  years,  or  by 
a  fine  of  not  more  than  five  thousand  dollars,  or  both. 

P.  C.  §  64  Same  as  §  71,  N.  Y.  Penal  Code.  Prior  to  this  law,  G.  S.  ch.  97,  §  7.  provided 
that  whoever  corruptly  gives,  offers  or  promises  to  any  executive,  judicial  or  legislative  offi- 
cer, any  gift  6r  gratuity  with  intent  to  iufluence  his  act,  shall  be  imprisoned  in  state  prison 
not  more  than  three  years  or  less  than  one  year,  or  fined  not  exceeding  $500  nor  less  thah  $100. 
And  in  §  9,  whoever  corrupts  or  attempts  to  corrupt  any  court  commissioner,  juror,  arbi- 
trator, umpire  or  referee  by  giving,  offering  or  promising  any  gift  or  gratuity  wilh  intent  to 
bias  his  opinion  or  influence  his  decision,  shall  be  punished  as  in  §  7. 

Seo.  6018.  Officer  acceptingbribe.— A  judicial  officer,  a  person  who 
executes  any  of  the  functions  of  a  public  office  not  designated  in  titles  six  and 
seven  of  this  code,  or  a  person  employed  by  or  acting  iov  the  state,  or  for  any 
public  officer  in  the  business  of  the  state,  who  asks,  receives,  or  agrees  to 
receive  a  bribe,  or  any  money,  property,  or  value  of  any  kind,  or  any  promise 
or  agreement  therefor,  upon  any  agreement  or  understanding  that  his  vote, 
opinion,  judgment,  action,  decision,  or  other  official  proceeding  shall  be  in- 
fluenced thereby,  or  that  he  will  do  or  omit  any  act  or  proceeding,  or  in  any 
way  neglect  or  violate  any  official  duty,  is  punishable  by  imprisonment  in  the 
state  prison  for  not  more  than  ten  years,  or  by  fine  of  not  more  than  five 
thousand  dollars,  or  both.  A  conviction  also  forfeits  any  office  held  by  the 
offender,  and  forever  disqualifies  him  from  holding  any  public  office  under  the 
state. 

P.  C.  §  65.  Same  as  §  72,  N.  Y.  Penal  Code.  Prior  to  this  law.  G.  a  ch.  97,  §  8.  provided 
every  executive,  legislative  or  judicial  officer  who  accepts  any  gift  or  gratuity,  or  any  promise 
therefor,  shall  be  punished  by  imprisonment  in  the  state  prison  not  more  than  four  nor  less 
than  two  years,  or  fined  not  exceeding  $500  nor  less  than  $i00.  And  in  §  10,  that  if  any 
juror,  arbitrator,  umpire,  referee  or  court  commissioner  takes  any  money  or  other  thing,  or 
r<fceive8  any  gift  or  gratuity,  shall  be  punished  by  imprisonment  for  not  more  than  three 
years  nor  less  than  one  year,  or  fined  not  exceeding  $600  nor  less  than  $200. 

Sec.  6019.    Promising  verdict,  award,  decision A  juror,  or  a  person 

drawn  or  summoned  to  attend  as  a  juror,  or  a  person  chosen  arbitrator,  or  ap- 
pointed refei'ee,  who  either 

1.  Makes  any  promise  or  agreement  to  give  a  verdict,  judgment,  report, 
award,  or  decision  for  or  against  any  party;  or 

2.  Wilfully  receives  any  communicj\tion,  book,  paper,  instrument,  or  infor- 
mation relating  to  a  cause  or  matter  pending  before  him,  except  according  to 
the  regular  course  of  proceeding  upon  the  trial  or  hearing  of  that  cause  or 
matter, 

Is  guilty  of  a  misdemeanor. 

P.  a  g  66.  Same  as  §  73,  N.  Y.  Penal  Code.  Prior  to  this  law,  G.  S.  ch.  97.  §  10,  was 
limited  to  taking  any  money  or  other  thing  to  give  verdict,  award  or  report,  or  receiving  any 
gift  or  gratuity  from  the  party  to  the  action  or  proceeding. 

Sec.  6020.  Jurors,  etc,,  accepting  bribes.—  A  juror,  referee,  arbitrator, 
appraiser,  or  assessor,  or  other  person  authorized  by  law  to  hear  or  determine 
any  question,  matter,  cause,  controversy,  or  proceeding,  who  asks,  receives,  or 
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agrees  to  receive  any  money,  property,  or  value  of  any  kind,  or  any  promise 
or  agreement  therefor,  upon  any  agreement  or  understanding  that  his  vote^ 
opinion,  action,  judgment,  or  decision  shall  be  influenced  thereby,  is  punish- 
able by  imprisonment  in  the  state  prison  for  not  more  than  ten  years,  or  by 
fine  of  not  more  than  five  thousand  dollars,  or  both. 
P.  C.  g  67.    Same  as  §  74,  N.  Y.  Penal  Code. 

Sec  6021.  Embracery. —  A  person  who  influences  or  attempts  to  influ- 
ence improperly  a  juror  in  a  civil  or  criminal  action  or  proceeding,  or  one 
drawn  or  summoned  to  attend  as  such  juror,  or  one  chosen  an  arbitrator  or 
appointed  a  referee,  in  respect  to  his  verdict,  judgment,  report,  award,  or 
decision,  in  any  cause  or  matter  pending  or  about  to  bo  brought  before  him,  in 
any  case  or  in  any  manner  not  included  in  the  last  two  sections,  is  guilty  of  a 
misdemeanor. 

P.  C,  §  68.    Same  as  §  75,  N.  Y.  Penal  Code. 

Sec.  6022.  Misconduct  at  drawing  of  jurors —  A  person  authorized 
by  law  to  assist  at  the  drawing  or  impaneling  of  grand  or  trial  jurors  to  at- 
tend a  court  or  a  term  of  court,  or  to  try  any  cause  or  issue,  who  either 

1.  Designedly  puts,  or  consents  to  the  putting,  upon  a  list  of  jurors  as  hav- 
ing been  drawn,  any  name  which  was  not  lawfully  drawn  for  that  purpose;  or 

2.  Designedly  omits  to  place  on  such  a  list  any  name  which  was  lawfully 
drawn;  or 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  having  been  drawa 
which  was  not  lawfully  drawn;  or 

4.  Designedly  withdraws  from  the  box  or  other  receptacle  for  the  ballots 
containing  the  names  of  such  jurors,  any  paper  or  ballot  lawfully  placed  or  be- 
longing there  and  containing  the  name  of  a  juror,  or  omits  to  place  in  such 
box  or  receptacle  any  name  lawfully  drawn  or  designated,  or  places  in  such 
box  or  receptacle  a  paper  or  ballot  containing  the  name  of  a  person  not  law- 
fully drawn  and  designated  as  a  juror;  or 

6.  In  the  drawing  or  impaneling  of  such  jurors  does  any  aot- which  is  un- 
fair, partial  or  improper  in  any  otlier  respect, 
Is  guilty  of  a  misdemeanor. 
P.  C.  §  69.    Same  as  §  76,  N.  Y.  Penal  Code. 

Sec.  6023.    Misconduct  of  officers  having  charge  of  juries.— An 

officer  to  w^hose  charge  any  juror  or  jurors  are  committed  by  a  court  or  mag- 
istrate, who  negligently  or  wilfully  permits  them,  or  any  of  them,  \^ithoiit 
leave  of  the  court  or  magistrate, 

1.  To  receive  any  communication  from  any  person; 

2.  To  make  any  communication  to  any  person; 

3.  To  obtain  or  receive  any  book  or  paper,  or  refreshmelnt;  or 

4.  To  leave  the  jury  room. 
Is  guilty  of  a  misdemeanor. 

P.  C.  §  70.     Same  as  §  77.  N.  Y.  Penal  Code. 

Sec  6024.  Bribing  public  officers.— A  person  who  gives  or  offers,  or 
causes  to  be  given  or  offered,  a  bribe,  or  any  money,  property,  or  value  of  any 
kind,  or  any  promise  or  agreement  therefor,  to  a  |>erson  executing  anj^  of  the 
functions  of  a  public  office,  other  than  one  of  the  offi'cers  or  persons  designated 
in  title  six,^  title  seven,*''  and  section  ^  sixty-four  of  title  eight  of  this  code,  with 
intent  to  influence  him  in  respect  to  any  act,  decision,  vote,  or  other  proceed- 
ing, in  the  exercise  of  his  powers  or  functions,  is  punishable  by  imprisonment 
in  the  state  prison  for  not  more  than  ten  years,  or  by  a  fine  oif  not  more  than 
five  thousand  dollars,  or  both. 

P.  C.§71.     Same  as  §  78,  N.  Y.  Penal  Code.     » Se<^.  5993  c«  seg.    2  Sec,  6008  cf  «cg.    »Sec.«0l7. 

Sec  6025.  In  bribery  offender  competent  witness. —  A  person  of- 
fending  against  any  provision  of  any  foregoing  sections  of  this  code  relating 
to  bribery  is  a  competent  witness  against  another  person  so  offending,  and 
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may  be  compelled  to  attend  and  testify  upon  any  trial,  hearing,  proceeding, 
or  investigation  in  the  same  manner  as  any  other'person.  But  the  testimony 
so  <?iven  shall  not  be  used  in  any  prosecution  or  proceeding,  civil  or  crimmal, 
a^^ainst  the  person  so  testifying.  A  person  so  testifying  to  the  giving  of  a 
bribe  which  has  been  accepted  shall  not  thereafter  be  liable  to  indictment, 
prosecution,  or  punishment  for  that  bribery,  and  may  plead  or  prove  the  giv- 
ing of  testimony  accordingl}',  in  bar  of  such  an  indictment  or  prosecution. 
P.  a  g  73.     Same  as  g  79,  N.  Y.  Penal  Code. 

Sec.  6026.  Juror  defined.-^  The  word  juror,  as  used  in  this  chapter,  in- 
cludes a  talesman,  and  extends  to  jurors  in  all  courts,  whether  of  record  or  not 
of  record,  and  in  special  proceedings,  and  before  any  officer  authorized  to  im- 
panel a  jury  in  any  case  or  proceeding. 

P.  C.  §  73.     Same  as  §  81,  N.  Y.  Penal  Code. 

Rescues. 

Seo.  6027.  Rescue  of  prisoner. —  A  person  who,  by  force  or  fraud,  res- 
cues a  prisoner  from  lawful  custody,  or  from  an  officer  or  other  person  having 
liiru  in  lawful  custody,  is  guilty  of  a  felony,  if  the  prisoner  was  held  upon  a 
charge,  commitment,  arrest,  conviction,  or  sentence  of  felony;  and  if  the  pris- 
oner was  held  upon  a  charge,  arrest,  commitment,  conviction,  or  sentence  for 
misdemeanor,  the  rescuer  is  guilty  of  a  misdemeanor. 

P.  C.  ij  74.  Same  as  g  82,  N.  Y.  Penal  Code.  G.  S,  ch.  97,  §  11,  contained  substantially 
same  provision,  wliich  also  provided  **  whether  such  escape  is  attempted  or  effected  or  not." 

Sec.  6()2S.  Taking  property  from  ofllcer's  custody.—  A  person  who 
takes  from  the  custody  of  an  oiticer  or  other  person,  personal  property,  in 
charge  of  the  latter,  under  any  process  of  law,  or  who  wilfully  injures  or  de- 
stroys such  property,  is  guilty  of  a  misdemeanor. 

P.  C.  §  75.     Same  as  §  83,  N.  Y.  Penal  Code. 

Escapes,  and  Aiding  Therein. 

Sec  6029.  Escaping  prisoner  may  be  recaptured,— A  prisoner,  lu 
custody  under  sentence  of  imprisonment  for  any  crime,  who  escapes  from  cus- 
tody, may  be  recaptured  and  imprisoned  for  a  term  equal  to  that  portion  of 
bis  original  term  of  imprisonment  which  remained  unexpired  upon  the  day  of 
bis  escape. 

P.  C.  §  76.    Same  as  §  84,  N.  Y.  Penal  Code. 

Sec.  6030.  Prisoner  escaping. —  A  prisoner  who,  being  confined  in  a 
prison,  or  being  in  lawful  custody  of  an  officer  or  other  person,  by  force  or 
traud  escapes  from  such  prison  or  custody,  is  guilty  of  felony  if  such  custody 
or  confinement  is  upon  a  charge,  arrest,  commitment,  or  conviction  for  a  fel- 
ony;  and  of  a  misdemeanor  if  such  custody-  or  confinement  is  upon  a  charge, 
arrest,  commitment,  or  conviction  for  a  misdemeanor. 

P.  C.  §  77.     Same  as  §  85,  N.  Y.  Penal  Code. 

Sec.  6031.  Attempt  to  escape  from  state  prison,— A  prisoner  con- 
fined in  a  state  prison  for  a  term  less  than  for  life,  who  attempts  by  force 
or  fraud,  although  unsuccessfully,  to  escape  from  such  prison,  is  guilty  of 
felony. 

P.  a  §  78.    Same  as  §  86,  N.  Y.  Penal  Code. 

Sec  6032.  Aiding  prisoner  to  escape. —  A  person  who,  with  intent  to 
eflfect  or  facilitate  the  escape  of  a  prisoner,  whether  the  escape  is  effected  or 
attempted  or  not,  enters  a  prison  or  conveys  to  a  prisoner  any  information, 
sends  into  a  prison  any  disguise,  instrument,  weapon  or  other  thing,  is  guilty 
of  felon  V,  if  the  prisoner  is  held  upon  a  charge,  arrest,  commitment,  or  con- 
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viction  for  a  felony;  and  of  a  misdemeanor  if  the  prisoner  is  held  upon  a 
charge,  arrest,  commitment,  or  conviction  for  a  misdemeanor. 

P.  C.  §  79.  Same  as  §  87,  N.  Y.  Penal  Code.  G.  S.  cli.  97,  g  U,  contained  substantially  same 
provision. 

Sec.  6033.  Aiding  prisoner  to  escape.^  A  person  who  aids  or  assists  a 
prisoner  in  escaping,  or  attempting  to  escape,  from  the  lawful  custody  of  a 
sheriff,  or  other  otticer  or  person,  is  guilty  of  a  misdemeanor,  if  the  prisoner  is 
held  under  arrest,  commitment,  or  conviction  for  a  misdemeanor,  or  upon  a 
charge  thereof;  and  of  a  felony  if  the  prisoner  is  held  under  an  arrest,  com- 
mitment, or  conviction  for  a  felon^^  or  upon  a  charge  thereof. 

P.  C.  ^  80.  Same  as  i^  88,  N.  Y.  Penal  Code.  G.  S.  ch.  97,  g  \%  contained  same  provision 
except  tlie  punishment 

Sec  6034.  Ofllcer  suffering  escape.— A  sheriff,  or  other  officer  or  per- 
son, who  allows  a  prisoner,  lawfully  in  his  custody,  in  nny  action  or  proceed- 
ing, civil  or  criminal,  or  in  any  prison,  under  his  charge  or  control,  to  escape 
or  go  at  large,  except  as  permitted  by  law,  or  connives  at  or  assists  such  es- 
cape, or  omits  an  act  or  duty  wliereby  such  escape  is  occasioned,  or  contrib- 
uted to,  or  assisted,  is 

1.  If  he  corruptly  and  wilfully  allows,  connives  at,  or  assists  the  escape, 
guilty  of  a  felony;  ' 

2.  In  an}^  other  case  is  guilty  of  a  misdemeanor. 

P.  C.  55  81.  Same  as  i^  89,  N.  Y.  Penal  Code.  G.  S.  ch.  97.  g  13,  containpd  fiimilar  provision, 
and  i$  14  provided  that  if  any  officer  negligently  suffers  any  prisoner  in  his  custody  to  escape, 
punished  by  imprisonment  and  fine. 

Sec  6035.  Concealing  escaped  prisoner.— A  person  who  knowingly 
or  wilfully  conceals,  or  harbors  for  the  purpose  of  concealment,  a  person  who 
has  escaped  or  is  escaping  from  custody,  is  guilty  of  a  felony  if  the  prisoner 
is  held  upon  a  charge  or  conviction  of  felony,  and  of  a  misdemeanor  if  the 
person  is  held  upon  a  charge  or  conviction  of  misdemeanor. 

P,  C.  g  82.     Same  as  §  91,  N.  Y,  Penal  Code. 

Sec  6036.  Definition  of  prison. —  The  term  "prison,"  as  used  in  this 
chapter,  means  any  place  designated  by  law  for  the  keeping  of  persons  held 
in  custody  under  process  of  law,  or  under  lawful  arrest. 

P.  C.  g  83.     Same  as  §  92,  N.  Y.  Penal  Code. 

Sec  6037.  Definition  of  prisoner. —  The  term  "prisoner,"  ^s  used  in 
this  chapter,  means  any  person  held  in  custody  under  process  of  law,  or  under 
lawful  arrest. 

P.  C.  g  84.     Same  as  g  93,  N.  Y.  Penal  Code. 

Forging,  Stealing,  Mutilating  and  Falsifying  Judicial  and  Public  Records 

AND  Documents. 

Sec.  6038.  Injury,  etc.,  to  public  record.— A  person  who  wilfully 
and  unlawfully  removes,  mutilates,  destroys,  conceals,  or  obliterates  a  record, 
map,  book,  paper,  document,  or  other  thing,  filed  or  deposited  in  a  public 
office  or  with  any  public  officer  by  authority  of  law,  is  punishable  by  impris- 
onment in  the  state  prison  for  not  more  than  five  years,  or  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  both. 

P.  C.  §  85.     Same  as  §  94,  N.  Y.  Penal  Code. 

Sec  6039.    Procuring  or  offering  false  or  forged  instruments.— A 

person  who  knowingly  procures  or  offers  any  false  or  forged  instrument  to  be 
filed,  registered,  or  recorded  in  any  public  office  within  this  state,  which  in- 
strument, if  genuine,  might  be  filed  or  registered  or  recorded  under  any  law 
of  this  state  or  of  the  United  States,  is  guilty  of  felony, 

P.  C.  g  86.     Same  as  §  95,  N.  Y.  Penal  Code. 
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Perjury  and  Subornation  of  Perjury. 

Sec.  6040.  Perjury. —  A  person  who  swears  or  aflBrms  that  he  will  truly 
testify,  declare,  depose,  or  certify,  or  that  any  testimony,  declaration,  deposi- 
tion, certificate,  affidavit,  or  other  writing  by  him  subscribed,  is  true,  in  an 
action,  or  a  special  proceeding,  or  upon  any  hearing,  or  inquiry,  or  on  any 
occasion  in  which  an  oath  is  required  by  law,  or  is  necessary  for  the  prosecu- 
tion or  defense  of  a  private  right,  or  for  the  ends  of  public  justice,  or  may 
lawfully  be  administered,  and  who  in  such  action  or  proceeding,  or  on  such 
hearing,  inquiry,  or  other  occasion,  wilfully  and  knowingly  testilies,  declares, 
deposes,  or  certifies  falsely,  in  any  materiai  matter,  or  states  in  his  testimony, 
declaration,  deposition,  affidavit,  or  certificate,  any  material  matter  to  be  true 
which  he  knows  to  be  false,  is  guilty  of  perjury. 

P.  C.  §  87.  Same  as  §  96,  N.  Y.  Penal  Code.  G.  S.  ch.  07,  §  I.  provided  punisJiment  for 
V»rjury,  and  in  §  2  defined  perjury  to  be  whoever  wilfully  swears,  affirms,  promises  or  de- 
clares falsely  in  regard  to  any  matter  or  thing  in  which  he  is  required  or  authorized  by  law 
to  take  an  oath  or  affirmation,  is  guilty  of  perjury.      48  M.  469.  470. 

Seo.  6041.  Irregularities  —  Oath  defined —  It  is  no  defense  to  a  pros- 
ecution for  perjury  that  an  oath  was  administered  or  taken  in  an  irregular 
manner.  The  term  "oath"  includes  an  affirmation,  and  every  other  mode 
authorized  by  law  of  attesting  the  truth  of  that  which  is  stated. 

P.  a  g  Sa    Same  as  §  97.  N.  Y.  Penal  Code. 

Seo.  6042.  Incompetency  of  witness  no  defense — It  is  no  defense  to 
a  prosecution  for  perjury  that  the  defendant  was  not  competent  to  give  the 
testimony,  deposition,  or  certificate  of  which  falsehood  is  alleged.  It  is  suffi- 
cient that  he  actually  was  permitted  to  give  such  testimony  or  make  such 
deposition  or  certificate. 

P.  C.  g  89.    Same  as  g  98,  N.  T.  Penal  anie. 

Sec.  6043.  Knowledge  of  materiality  not  necessary.—  It  is  no  de- 
fense to  a  prosecution  .for  perjury  that  the  defendant  did  not  know  the  ma- 
teriality of  the  false  statement  made  by  him;  or  that  it  did  not  in  fact  aflFect 
the  proceeding  in  or  for  which  it  was  made.  It  is  sufficient  that  it  was  mate- 
rial, and  might  have  affected  such  proceeding. 

P.  a  §  90.    Same  as  §  99,  N.  Y.  Penal  Ckxie. 

Sec  6044.  When  deposition  or  certificate  complete.— The  making 
of  a  deposition  or  certificate  is  deemed  to  be  complete,  within  the  provisions 
of  this  chapter,  from  the  time  when  it  is  subscribed,  sworn  to,  or  affirmed  by 
the  defendant  with  intent  that  it  be  uttered  or  published  as  true. 

P.  G  §  91.    Same  as  §  100,  N.  Y.  Penal  Ck)de. 

Seo.  6045.    Statement  of  that  which  one  does  not  know  to  be  true. 

An  unqualified  statement  of  that  which  one  does  not  know  to  be  true  is  equiv- 
alent to  a  statement  of  that  which  he  knows  to  be  false. 
P.  a  g  92.    Same  as  §  101,  N.  Y.  Penal  Code. 

Sec.  6046.  Summary  committal  of  witnesses  who  have  committed 
peijury. —  Where  it  appears  probable  to  a  court  of  record  having  general 
jurisdiction  that  a  person  who  has  testified  before  it  in  an  action  or  proc/eed- 
ing  in  that  court,  has  committed  perjury  in  any  testimony  so  given,  the  court 
may  immediately  commit  him,  by  an  order  or  process  for  that  purpose,  to 
prison,  or  take  a  recognizance,  with  sureties,  for  his  appearing  and  answering 
to  an  indictment  for  perjury. 

P.  C.  8  93.  Same  as  §  102,  N.  Y.  Penal  Code.  G.  S.  cb.  97,  §  5,  empowered  court  to  recog- 
nize when  witness  '*  testified  in  such  a  manner  as  to  induce  a  reasonable  presumption  that  he 
has  been  guilty  of  perjury." 

SEa6047.  Same  — Preservation  of  documents.— In  such  a  case,  if 
any  paper  or  document  produced  by  either  party  is  deemed  by  the  court  nec- 
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essary  to  be  used  ia  the  prosecation  for  the  perjury,  the  court  may  detain  the 
same  and  direct  it  to  be  delivered  to  the  Cdunty  attorney. 

P.  C.  ^  94  Same  as  ii  104,  N.  Y.  Penal  Ckxle.  G.  S.  ch.  97,  §  6,  empowered  the  court  to 
'*  order  a  certified  copy  "  to  be  used  in  such  prosecution. 

Sec.  6048.  Subornation  of  perjury.—  A  person  who  wilfully  procures 
or  induces  another  to  commit  perjury  is  guilty  of  subornation  of  perjury. 

P.  C.  §  95.  Same  as  §  105,  N.  Y.  Penal  Code.  G.  S.  ch.  97,  §  S,  provided,  whoever  is  guilty 
of  subornation  of  perjury  by  procuring  another  to  commit  the  crime  is  punishable  by  im- 
prisonment in  state  prison  not  more  than  three  years  nor  less  than  one  year;  and  in  g  4,  who- 
ever endeavors  to  procure  or  incite  another  to  commit  perjury,  though  no  perjury  is  commit- 
ted, is  puuibhable  by  imprisonment  in  state  prison  not  more  than  three  vears  nor  less  than  one 
year. 

Sec.  6049.    FunishniLent  of  perjury  and  subprnation.— Perjury  and 

subornation  of  perjury  are  each  punishable  as  follows: 

1.  When  the  perjury  is  committed  upon  the  trial  of  an  indictment  for  fel- 
ony, by  imprisonment  in  the  state  prison  for  not  less  than  two  nor  more  than 
ten  years. 

2.  In  any  other  case,  by  imprisonment  in  the  state  prison  for  not  less  than 
one  nor  more  than  five  years.  i 

P.  C.  §  96.    Same  as  §  105,  N.  Y.  Penal  Code,  except  duration  of  punishment. 

Falsifying  Evidence. 

Sec.  6050.  Offering  false  evidence. —  A  person,  who,  upon  any  trial, 
hearing,  inquiry,  investi^tion,  or  other  proceeding  authorized  by  law,  offers 
or  procures  to  be  offereu  in  evidence,  as  genuine,  a  book,,  paper,  document, 
record,  or  other  instrument  in  writing,  knowing  the  same  to  have  been  forged 
or  fraudulently  altered,  is  guilty  of  felony. 

P.  C.  §  96i.    Same  as  §  107,  N.  Y.  Penal  Code. 

Sec.  6051.  Destroying  evidence. —  A  person  who,  knowing  that  a  book, 
paper,  record,  instrument,  in  writing,  or  other  matter  or  thing,  is  or  may  be 
required  in  evidence  upon  any  trial,  hearing,  inquiry,  investigation,  or  other 
proceeding  authorized  by  law,  wilfully  destroys  the  same,  with  intent  thereby 
to  prevent  the  same  from  being  produced,  is  guilfy  of  a  misdemeanor. 

P.  C.  8  97.    Same  as  §  110,  N.  Y.  Penal  Code. 

Sec.  6052.    Preventing  or  dissuading  witnesses  firom  attending 

A  person  who  wilfully  prevents  or  dissuades  any  person  who  has  been  duly 
summoned  or  subpoBnaed  as  a  witness  from  attending,  pursuant  to  the  sum- 
mons or  subpoena,  is  guilty  of  a  misdemeanor. 
P.  C.  §  98.    Same  as  §  111,  N.  Y.  Penal  Code. 

Sec.  6053.  Inducing  another  to  commit  peijury —  A  person  who, 
without  giving,  offering,  or  promising  a  bribe,  incites  or  attempts  to  procure 
another  to  commit  perjury,  or  to  give  false  testimony  as  a  witness,  though  no 
perjury  is  committed  or  false  testimony  given,  or  to  withhold  true  testimony, 
is  guilty  of  a  misdemeanor. 

P.  C.  §  99.  Same  as  §  112,  N.  Y.  Penal  Code.  G.  S.  ch.  97,  §  4,  provided  that  whoever  en- 
deavors  to  procure  or  incite  another  to  commit  perjury,  though  no  perjury  is  committed,  pun- 
ished hy  imprisonment  in  state  prison  not  more  than  three  years  nor  less  than  one  year. 

Sec.  6054.  Giving  or  offering  bribes  to  witnesses.—  A  person  who 
gives  or  offers  or  promises  to  give,  to  any  witness  or  person  about  to  be  called 
as  a  witness,  any  bribe,  upon  any  understanding  or  agreement  that  the  testi- 
mony of  such  witness  shall  be  thereby  influenced,  or  who  attempts  by  any 
other  means  fraudulently  to  induce  any  witness  to  give  false  testimony,  or  to 
withhold  true  testimony,  is  guilty  of  a  felony. 

P.  C.  §  100.    Same  as  §  113,  N.  Y.  Penal  Code. 

Sec.  6055.  Witness  receiving  bribes. —  A  person  who  is,  or  is  about  to 
be,  a  witness  upon  a  trial,  hearing,  or  other  proceeding,  before  any  court  or 
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any  ofBcer  authorized  to  hear  evidence  or  take  testimony,  who  receives  or 
agrees,  or  offers  to  receive,  a  bribe,  upon  any  agreement  or  understanding 
that  his  testimony  shall  be  influenced  thereby,  or  that  he  will  absent  himself 
from  the  triaU  hearing,  or  other  proceeding,  is  guilty  of  a  felony. 
P.  C.  §  101. 

Other  Offenses  Against  Public  Justice. 

bEo.  6066.  Injury  to  records  —  Misappropriation  by  ministerial 
officers. —  A  sheriflf,  coroner,  clerk  of  court,  constable,  or  other  ministerial 
ofifteer.and  every  deputy  or  subordinate  of  any  ministerial  officer,  who  either 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates,  or  falsities  any.  record  or 
paper  appertaining  to  his  office;  or 

2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of  another  person 
or  secretes  with  intent  to  appropriate  to  such  use  any  money,  evidence  of  debt 
or  other  property  intrusted  to  him  in  virtue  of  his  office. 

Is  guilty  of  felony. 

P.  C.  §  102.    Same  as  §  114.  N.  Y.  Penal  Code.  ' 

Sec.  6057.  Escapes  by  bribery  oi  officer —  A  sheriflf,  coroner,  clerk  of 
court,  constable,  or  other  ministerial  officer,  and  every  deput}^  or  subordinate 
of  any  ministerial  officer,  who  either  "    . 

1.  Keceives  any  gratuity  or  reward,  or  any  security  or  promise  of  one,  to 
procure,  assist,  connive  at,  or  permit  any  prisoner  in  his  custody  to  escape, 
whether  such  escape  is  attempted  or  not;  or 

2.  Commits  any  unlawful  act  tending  to  hinder  justice, 
Is  guilty  of  misdemeanor. 

P.  C.  §  103.    Same  as  ^  116,  N.  Y.  Penal  Ckxie. 

Sec.  6058.  Neglecting  or  refusing  to  receive  prisoner.— An  officer 
who,  in  violation  of  a  duty  imposed  upon  him  by  law  to  receive  a  person  into 
his  official  custody,  or  into  a  prison  under  his  charge,  wilfully  neglects  or  re- 
fuses so  to  do,  is  guilty  of  a  misdemeanor. 

P.  C.  §  104.  Same  as  §  116,  N.  Y.  Penal  Code.  G.  S.  ch.  97.  §  14.  provided  that  if  any  offi- 
cer wilfuUy  refuses  to  receive  into  his  custody  any  prisoner  lawfully  committed  thereto^ 
he  shall  be  imprisoned  in  the  county  jail  for  not  more  than  two  years  or  be  fined  not  exceed- 
ing |300. 

Sec.  fe059.  Wilful  n^lect  of  duty.— A  public  officer,  or  person  hold- 
ing a  public  trust  or  employment,  upon  whom  any  duty  is  enjoined  by  law, 
who  wilfully  neglects  to  perform  the  duty,  is  guilty  of  a  misdemeanor.  This 
and  the  preceding  section  do  not  apply  to  cases  of  official  acts  or  omissions 
the  prevention  or  punishment  of  which  is  otherwise  specially  provided  by 
statute. 

P.  a  §  105.  Same  as  §  117,  N.  Y.  Penal  Code.  G.  S.  ch.  97,  §  15,  provided  that  the  wilfnl 
and  corrupt  refusal  to  execute  any  lawful  process  requiring  the  apprehension  or  confinement 
of  any  person,  and  the  wilful  a(bd  corrupt  omission  or  delay  to  execute  such  process,  whereby 
such  person  escapes,  shaU  be  punished,  etc. 

Sec.  6060.  Delaying  to  take  person  arrested  before  magistrate — 
A  public  officer,  or  other  person  having  arrested  any  person  upon  a  criminal 
charge,  who  wilfully  and  wrongfully  delays  to  take  such  person  before  a 
magistrate  having  jurisdiction  to  take  his  examination,  is  guilty  of  a  misde- 
meanor. 

P.  C,  J§  106.    Same  as  §  118,  N.  Y.  Penal  Code. 

Sec.  6061.  Acting  without  regular  process.—  A  public  officer  or  per- 
son pretending  to  be  a  public  officer,  who  knowingly,  under  the  pretense  or 
color  of  any  process,  arrests  any  person,  or  detains  him  against  his  will,  or 
seizes  or  levies  upon  any  property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  therefor,  is  guilty  of  a  misdemeanor. 

P.  C.  §  107.    Same  as  §  119,  N.  Y.  Penal  Code.     G.  S.  ch.  97,  §  18,  provided  that  whoever, 
falaelj  assuming  to  be  an  officer  and  acts  as  such,  requires  any  person  to  aid  or  assist  him  in  any 
matter  pertaining  to  that  office,  shall  bo  imprisoned,  etc. 
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Sec.  6062.    Misconduct  in  executing  search  warrant An  officer 

who,  in  executing  a  search  warrant,  willfully  exceeds  his  authority,  or  exer- 
cises it  with  unnecessary  severity,  is  guilty  of  a  misdemeanor. 

P.  C.  §  108.    Same  as  §  120,  N.  Y.  Penal  Code. 

Sec.  6063.  Refusing  to  aid  ofl&cer. —  A  person  who,  after  having  been 
lawfully  commanded  to  aid  an  officer  in  arresting  any  person  or  in  retaking 
any  person  who  has  escaped  from  legal  custody,  or  in  executing  any  legal  pro- 
cess, wilfully  neglects  or  refuses  to  aid  such  officer,  is  guilty  of  a  misde- 
meanor. 

P.  C.  §  109.  Same  as  §  121.  N.  Y.  Penal  Code.  G.  a  ch.  97»  §  16,  provided  that  whoever, 
being  lawfully  required,  neglects  or  refuses  to  assist  an  officer  m  the  execution  of  his  office, 
in  any  criminal  case,  in  the  preservation  of  the  peace,  in  apprehending  or  securing  any  person 
for  a  breach  of  the  peace,  or  in  any  case  of  escape  or  rescue  of  persons  arrested  upon  civil  pro- 
cess, shall  be  punished  by  fine  not  exceeding  $100. 

Sec.  6064.  Refusing  to  make  an  arrest — A  person  who,  after  having 
been  lawfully  commanded  by  any  magistrate  to  arrest  another  person,  wil- 
full}^  neglects  or  refuses  so  to  do  is  guilty  of  a  misdemeanor. 

P.  C.  8  110.  Same  as  §  122,  N.  Y.  Penal  Code.  G.  S.  ch.  97,  §  17,  provided  that  any  person 
who  refuses  or  neglects  to  arrest  another,  by  command  of  justice  of  peace  issued  upon  view 
of  an  ofifense  within  his  cognizance,  shall  be  punished  by  fine  not  exceeding  $100. 

Sec.  6065.  Resisting  public  ofAcer. —  A  person  who,  in  any  case  or 
under  any  circumstances  not  otherwise  specially  provided  for,  wilfully  resists, 
delays,  or  obstructs  a  public  officer  in  discharging,  or  attempting  to  discharge, 
a  duty  of  his  office,  is  guilty  of  a  misdemeanor, 

P.  C.  §  111.    Same  as  §  12^  N.  Y.  Penal  Code. 

Sec.  6066.  Compounding  crimes. —  A  person  who  takes  money,  or  other 
property,  gratuity  or  reward,  or  an  engagement  or  promise  therefor,  upon  an 
agreement  or  understanding,  express  or  implied,  to  compound  or  conceal  a 
crime,  or  a  violation  of  a  statute,  or  to  abstain  from,  discontinue,  or  dela}',  a 
prosecution  therefor,  or  to  withhold  any  evidence  thereof,  except  in  a  case 
where  a  compromise  is  allowed  by  law,  is  guilty: 

1.  Of  a  felony,  punishable  by  imprisonment  in  the  state  prison  for  not  more 
than  five  years,  where  the  agreement  or  understanding  relates  to  a  felony 
punishable  by  death,  or  by  imprisonment  in  the  state  prison  for  life. 

2.  Of  a  felony,  punishable  by  imprisonment  in  the  state  prison  for  not  more 
than  three  years,  where  the  agreement  or  understanding  relates  to  another 
felony. 

3.  Of  a  misdemeanor,  punishable  by  imprisonment  in  a  county  jail  for  not 
more  than  one  year,  or  by  tine  of  not  more  than  two  hundred  and  fifty  dol- 
lars, or  both,  where  the  agreement  or  understanding  relates  to  a  misdemeanor, 
or  to  a  violation  of  a  statute,  for  which  a  pecuniary  penalty  or  forfeiture  is 
prescribed. 

P.  C.  §  112.  Same  as  §  125.  N.  Y.  Penal  Code.  G.  S.  ch.  OTS  §  20,  provided  that  whoever 
takes  any  money,  gratuity,  reward,  or  an  engagement  therefor,  and  agrees  expressly  or  im- 
pliedly to  compound  or  conceal  the  commission  of  any  oflfense,  or  not  to  prosecute  or  not  to 
give  evidence  thereof,  shall  be  punished,  etc. 

Sec.  6067.  Same  —  Conviction  of  primary  offender.—  Upon  the  trial 
of  an  indictment  for  compounding  a  crime,  it  is  not  necessary  to  prove  that 
any  person  has  been  convicted  of  the  crime  or  violation  of  statute,  in  relation 
to  which  an  agreement  or  understanding  herein  prohibited  was  mad^. 

P.  C.  §  113.    Same  as  §  126,  N.  Y.  Penal  Code. 

Sec.  6068.  Intimidating  public  ofllcer.—  A  person  who  directly  or  in- 
directly addresses  any  threat  or  intimidation  to  a  public  officer,  or  to  a  juror, 
referee,  arbitrator,  appraiser,  or  assessor,  or  to  any  other  person  authorized 
by  law  to  hear  or  determine  any  controversy  or  matter,  with  intent  to  in* 
duce  him,  contrary  to  his  duty,  to  do  or  make,  or  to  omit  or  delaj'',  any  act, 
decision  or  determination,  is  guilty  of  a  misdemeanor. 

P.  C.  §  114.    Same  as  §  127,  N.  Y.  Penal  Ck)de. 
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Sec.  6069.  Suppressing  evidence.—  A  person  who  maliciously  practices 
an\^  deceit  or  fraud,  or  uses  any  threat,  menace,  or  violence,  with  mtent  to 
prevent  any  party  to  an  action  "or  proceeding  from  obtaining  or  producing 
therein  any  book,  paper,  or  other  thing  which  might  be  evidence,  or  from 
procuring  the  attendance  or  testimony  of  any  witness  therein,  or  with  intent 
to  prevent  any  person  having  in  his  possession  any  book,  paper,  or  other 
thing  which  might  be  evidence  in  such  suit  or  proceeding,  or  to  prevent  any 
person  being  cognizant  of  any  fact  material  thereto  from  producing  or  dis- 
closing the  same,  is  guilty  of  a  misdemeanor. 

P.  C.  §  115.    Same  as  §  128,  N.  Y.  Penal  Code. 

Seo.  6070.    Common  barratry. —  Common  barratry  is  the  practice  of 
exciting  groundless  judicial  proceedings. 
P.  C.  §  116.    Same  as  §  182,  N.  Y.  Penal  Ckxie. 
Sec.  6071.    Same. —  Common  barratry  is  a  misdemeanor. 
P.  C.  §  117.    Same  as  §  183,  N.  Y.  Penal  Code. 

Seo.  6072.  Proof  of  common  barratry. —  No  person  can  be  convicted 
of  common  barratry,  except  upon  proof  that  he  has  excited  actions  or  legal 
proceedings,  m  at  least  three  instances,  and  with  a  corrupt  or  malicious  intent 
to  vex  and  annoy. 

P.  C.  §  118.    Same  as  §  134,  N.  Y.  Penal  Code. 

Sfia  6073.  Same  —  Not  a  defense. —  Upon  a  prosecution  for  common 
barratry,  the  fact  that  the  defendant  was  himself  a  party  in  interest  or  upon 
the  record  to  any  action  or  legal  proceeding  complained  of,  is  not  a  defense. 

P.  C.  §  119.    Same  as  §  135,  N.  Y.  Penal  Code. 

Sec  6074  Buying  demands  by  justice  or  constable.—  A  justice  of 
the  peace  or  a  constable  who,  directly  or  indirectly,  buys  or  is  interested  in 
buying  anything  in  action,  for  the  purpose  of  commencing  a  suit  thereon  be- 
fore a  justice,  is  guilty  of  a  misdemeanor. 

P.  C.  §  120.    Same  as  §  137,  N.  Y.  Penal  Code. 

Sec.  6075.    Promising  rewards  for  claims  delivered  for  ooUection. 

A  justice  of  the  peace  or  constable  who,  directly  or  indirectly,  gives  or  prom- 
ises to  give,  any  valuable  consideration  to  any  person  as  an  inducement  to 
bring,  or  in  consideration  of  having  brought,  a  suit  thereon  before  a  justice, 
is  guilty  of  a  misdemeanor. 

P.  C.  §  121.    N.  Y.  Penal  Code,  §8  138,  74. 

Sec.  6076.  Criminal  contempts. —  A  person  who  commits  a  contempt 
of  court,  of  any  one  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  benavior,  committed  during  the 
sitting  of  the  court,  in  its  immediate  view  and  presence,  and  directly  tending 
to  interrupt  its  proceedings  or  to  impair  the  respect  due  to  its  authority; 

2.  Behavior  of  the  like  character,  committed  in  the  presence  of  a  referee  or 
referees,  while  actually  engaged  in  a  trial  or  hearing,  pursuant  to  the  order  of 
the  court  or  in  the  presence  of  a  jury,  while  actually  sitting  for  the  trial  of  a 
cause,  or  upon  an  inquest  or  other  proceeding  authorized  by  law; 

3.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to  in- 
terrupt the  proceedings  of  a  court,  jury  or  referee; 

4.  Wilful  disobedience  to  the  lawful  process  or  other  mandate  of  a  court; 
*6.  Resistance  wilfully  offered  to  its  lawful  process  or  other  mandate; 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness,  or  after' 
being  sworn,  to  answer  any  legal  and  proper  interrogatory; 

7.  Publication  of  a  false  or  grossly  inaccurate  report" of  its  proceedings. 
Bot  no  person  can  be  punished  as  provided  in  this  section,  for  publishing  a 
tme,  full,  and  fair  report  of  a  trial,  argument,  decision  or  other  proceeding 
bad  in  court. 

P.  G  §  122.    Same  as  §  143,  N.  Y.  Penal  Code. 
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Sec.  6077.  Grand  juror  acting  after  challenge  aUowed.—  A  grand 
juror  who,  with  knowledge  that  a  challenge,  interposed  against  him  by  a  de- 
fendant, has  been  allowed,  is  present  at  or  takes  part  or  attempts  to  take  part 
in  the  consideration  of  the  charge  against  the  defendant  who  interposed  the 
challenge,  or  the  deliberations  of  the  grand  jury  thereon,  is  guilty  of  a  misde- 
meanor. 

P.  C.  §  123.    Same  as  g  144,  N.  Y.  Penal  Code. 

Sec.  6078.    Misconduct  by  attorneys. —  An  attorney  or  counselor  who, 

1.  Is  guiltj^  of  any  deceit  or  collusion,  or  consents  to  any  deceit  or  collusion, 
with  intent  to  deceive  the  court  or  any  party;  or 

2.  Wilfully  delays  his  client's  suit  with  a  view  to  bis  own  gain, 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment  prescribed 
therefor  by  this  code,  he  forfeits  to  the  party  injured  treble  damages,  to  be  re- 
covered in  a  civil  action. 

P.  C.  §  124.    N.  Y.  Penal  Code,  §  148. 

Sec.  6079.  Production  of  pretended  heir —  A  person  who  fraudulently 
produces  an  infant,  falsely  pretending  it  to  have  been  born  of  a  parent  whose 
child  is  or  would  be  entitled  to  inherit  real  property,  or  to  receive  a  share  of 
personal  property,  with  intent  to  intercept  the  inheritance  of  such  real  prop- 
erty or  the  distribution  of  such  personal  property,  or  to  defraud  any  pei'son 
out  of  the  same  or  any  interest  therein;  or  who,  with  intent  fraudulently  to 
obtain  any  property,  falsely  represents  himself  or  another  to  be  a  person  en- 
titled to  an  interest  or  share  in  the  estate  of  a  deceased  person,  either  as  exec- 
utor, ndministrator,  husband,  w  ife,  heir,  legatee,  devisee,  next  of  kin  or  relative 
of  such  deceased  person,  is  punishable  by  imprisonment  in  the  state  prison  for 
not  more  than  ten  years. 

P.  C.  g  125.    Same  as  §  151,  N.  Y.  Penal  Code. 

Sec  6080.  Substituting  one  child  for  another.— A  person  to  whom  a 
child  has  been  confided  for  nursing,  education,  or  any  other  purpose,  who, 
with  intent  to  deceive  a  parent,  guardian  or  relative  of  the  child,  substitutes 
or  produces  to  such  parent,  guardian,  or  relative,  another  child  or  person  in 
place  of  the  child  so  confided,  is  punishable  by  imprisonment  in  the  stale 
prison  for  not  more  than  seven  years. 

P.  C.  §  126.     Same  as  §  152,  N.  Y.  Penal  CkxJe. 

Sec.  6081.  Omission  of  duty  by  public  ofllcers.— Where  any  duty 
is  or  shall  be  enjoined  by  'law  upon  any  public  oflBcer,  or  upon  any  person 
holding  a  public  trust  or  employment,  every  wilful  omission  to  perform  such 
duty,  where  no  special  provision  shall  have  been  made  for  the  punishment  of 
such  delinquency,  is  punishable  as  a  misdemeanor. 

P.  C.  §  127.    Same  as  §  154,  N.  Y.  Penal  Code. 

Sec.  6082.    Punishment  for  commission  of  prohibited  acts.— Where 

the  performance  of  any  act  is  prohibited  by  a  statute,  and  no  penalty  for  the 
violation  of  such  statute  is  imposed  in  any  statute,  the  doing  such  act  is  sl 
misdemeanor. 

P.  C.  g  128.  Same  as  §  155,  N.  Y.  Penal  CkxJe. 

Sec.  6083.    Disclosing  fact  of  indictment  haying  been  found A. 

judge,  grand  juror,  county  attorney,  clerk,  or  other  officer,  who,  except  in  the  due 
discharge  of  his  oflBcial  duty,  discloses,  before  an  accused  person  is  in  custody, 
the  fact  of  an  indictment  having  been  found  or  ordered  against  him,  is  guilty 
of  a  misdemeanor. 

P.  C.  §  129.    Same  as  §  156,  N.  Y.  Penal  Ckxie. 

Sec.  6084.    Grand  juror  discloses  transactions  of  grand  jury —  A. 

grand  juror  who,  except  when  lawfully  required  by  a  court  officer,  wilfully 
discloses,  either 

1.  Any  evidence  adduced  before  the  grand  jury;  or 
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2.  Anything  which  he  himself  or  any  other  member  of  the  grand  jury  said, 
OP  in  what  manner  he  or  any  other  grand  juror  voted,  upon  any  matter  before 
them, 

Js  guilty  of  a  misdemeanor. 

P.  C.  g  130.    Same  as  j?  157,  N.  Y.  Penal  Code. 

Sec  6085.  Instituting  suit  in  name  of  another.— A  person  wljo  in- 
stitutes or  prosecutes  an  action  or  other  proceeding  in  the  name  of  another, 
without  his  consent  and  contrarj'  to  the  statutes,  is  guilty  of  a  misdemeanor 
punishable  by  imprisonment  not  exceeding  six  months. 

P.  C.  §  131.    Same  as  §  158,  N.  Y.  Penal  Code. 

Sec.  6086.    Maliciously  procuring  search  warrant A  person  who 

maliciously  and  without  probable  cause,  procures  a  search  warrant  to  be  issued 
and  executed,  is  guilty  of  a  misdemeanor. 

P.  C.  §  132.    Same  as  §  159,  N.  Y.  Penal  Code. 

Sec.  6087.  Unauthorized  communication  with  convict  in  state 
prison. —  A  person  who,  not  being  authorized  by  law,  or  by  a  w;'itten  per- 
mission from  an  inspector,  or  by  the  consent  of  the  warden,  has  an}-^  verbal 
communication  with  a  convict  in  the  state  prison,  or  brings  into  or  conveys 
out  of  an}'  state  prison  any  letter  or  writing  to  or  from  a  convict,  is  guilty  of 
a  misdemeanor. 

P.  C.  §  183.    Same  as  §  160,  N.  Y.  Penal  Code. 

Seo.  6088.  Falsely  certifying  that  instrument  recorded.—  An  offi- 
cer authorized  by  law  to  record  a  conveyance  of  real  property  or  of  any  other 
instrument  which  bj'^  law  may  be  recorded,  who  knowingly" and  falsely  cer- 
tifies that  such  a  conveyance  or  instrument  has  been  recorded,  is  guilty  of  a 
felony. 

P.  C.  §  184.    Same  as  §  162,  N.  Y.  Penal  Code. 

Sec  6089.  False  certificates. —  A  public  officer  who,  being  authorized 
by  law  to  make  or  give  a  certificate  or  other  writing,  knowingly  makes  and 
delivers  as  true  such  a  certificate  or  writing,  containing  any  statement  which 
he  knows  to  be  false,  in  a  case  where  the  punishment  thereof  is  not  expressly 
provided  by  law,  is  guilty  of  a  misdemeanor. 

P.  C.  g  135.    Same  as  §  163,  N.  Y.  Penal  Code. 

Sec  6090.  -  False  claims. —  A  public  officer,  or  a  person  holding  or  dis- 
charging the  duties  of  any  office  or  place  of  trust  under  the  state,  or  in  any 
county,  town,  city,  or  village,  a  part  of  whose  duty  is  to  audit,  allow,  or  pay, 
or  take  part  in  auditing,  allowing,  or  paying  claims  or  demands  upon  the 
state,  or  such  county,  town,  city,  or  village,  who  knowingly  audits,  allows,  or 
pays,  or  directly  or  indirectly  consents  to,  or  in  any  way  connives  at,  the 
auditing,  allowance,  or  payment  of  any  claim  or  demand  against  the  state,  or 
such  county,  town,  city,  or  village,  which  is  false  or  fraudulent,  or  contains 
charges,  items,  or  claims  which  are  false  or  fraudulent,  is  guilty  of  felony, 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  tu^o  nor 
more  than  five  years,  or  a  fine  not  exceeding  five  thousand  dollars,  or  by 
both. 
P.  C.  §  186.    Same  as  g  165,  N.  Y.  Penal  Code. 

Sec  6091.  Same. —  A  person  who,  being  or  acting  as  a  public  officer  or 
otherwise,  by  wilfully  auditing  or  paying,  or  cf)nsenting  to,  or  conniving  at 
the  auditing  or  payment  of  a  false  or  fraudulent  claim  or  demand,  or  by  any 
other  means  wrongfully  obtains,  receives,  converts,  disposes  of  or  pays  out,  or 
aids  or  abets  another  in  obtaining,  receiving,  converting,  disposing  of,  or  pay- 
ing out  any  money  or  property  held,  owned,  or  in  the  possession  of  the  state, 
or  of  any  city,  count3%  or  village,  or  other  public  corporation,  or  any  board, 
department,  agency,  trustee,  agent,  or  officer  thereof,  is  guilty  of  a  felony, 
punishable  by  imprisonment  m  the  state  prison  for  not  less  than  three  nor 
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more  than  five  years,  or  by  a  fine  not  exceeding  five  times  the  amonnt  op 
value  of  the  monev  or  the  property  converted,  paid  out,  lost,  or  disposed  of  by 
means  of  the  act  done  or  abetted  by  such  person,  or  by  both  such  imprison- 
ment and  fine.  The  amount  of  any  such  fine  when  paid  or  collected  shall  be 
paid  to  the  treasury  of  the  corporation  or  body  injured. 
P.  C.  8  137.    Substantially  §  166,  N.  Y.  Penal  Code. 

Conspiracy. 

Sec.  6092.    Conspiracy. —  If  two  or  more  persons  conspire,  either 

1.  To  commit  a  crime;  oi* 

2.  Falsely  and  maliciously  to  indict  another  for  a  crime,  or  to  procure  an- 
other to  be  complained  of  or  arrested  for  a  crime;  or 

3.  Falsely  to  institute  or  maintain  an  action  or  special  proceeding;  or 

4.  To  cheat  and  defraud  another  out  of  property,  bj'^  any  means  which  are 
in  themselves  criminal,  or  which,  if  executed,  would  amount  to  a  cheat,  or  to 
obtain  money  or  any  other  property  by  false  pretenses;  or 

5.  To  prevent  another  from  exercising  a  lawful  trade  or  calling,  or  doing 
any  other  lawful  act  by  force,  threats,  intimidation,  or  by  interfering  or  threat- 
ening to  interfere  with  tools,  implements,  or  property  belonging  to  or  used  by 
another,  or  with  the  use  or  employment  thereof;  or 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or  to 
trade  or  commerce,  or  for  the  perversion  or  obstruction  of  justice,  or  of  the 
due  administration  of  the  laws, 

Each  of  them  is  guilty  of  a  misdemeanor. 
P.  C.  §  laa    Same  as  §  168,  N.  Y.  Penal  Code. 

Sec.  6093.  No  other  conspiracies  punishable.— No  conspiracy  is  pun- 
ishable criminally  unless  it  is  one  of  those  enumerated  in  the  last  section,  and 
the  orderly  and  peaceable  assembling  or  co-operation  of  persons  employed  in 
any  calling,  trade,  or  handicraft,  for  the  purpose  of  obtaining  an  advance  in 
the  rate  of  wages  or  compensation,  or  of  maintaining  such  rate,  is  not  a  con- 
spiracy. 

P.  C.  §  189.    N.  Y.  Penal  Code,  §  170. 

Seo.  6094.  Overt  act  necessary. —  No  agreement  except  to  commit  a 
felony  upon  the  person  of  another,  or  to  commit  arson  or  burglary,  amounts 
to  a  conspiracy,  unless  some  act  beside  such  agreement  be  done  to  effect  the 
object  thereof,  by  one  or  more  of  the  parties  to  such  agreement. 

P.  C.  §  140.    Same  as  §  ITl,  N.  Y.  Penal  Code. 


TITLE  9. 

OF  CRIMES  AGAINST  THE  PERSON. 

G.  a  eh.  94;  acts  1868.  ch.  88;  1876,  ch.  79;  1878,  ch.  9;  1875,  ch.  49;  1866,  eh.  81;  1868,  ch. 
67;  1883,  ch.  122;  1881.  ch.  62.  are  sabstantiaily  merged  in  this  and  subsequent  titles.  Acta 
1868.  ch.  60,  as  amended  1875,  ch.  109,  requiring  the  tumbling-rods  of  threshing  machines  to 
be  covered,  and  penalty  for  violation ;  acts  1869,  ch.  39.  penalties  for  setting  trap  or  spring 
gun  or  other  deadly  weapon;  acts  1875,  ch.  92,  penalties  for  failure  to  arrange  doors  to  public 
halls,  etc,  to  open  outwardly,  were  repealed,  and  the  provisions  not  carried  into  Penal  Code. 

Suicide. 

Seo.  6095.  Suicide  defined. —  Suicide  is  the  intentional  taking  of  one's 
own  life. 

p.  C.  g  141.  Same  as  §  172.  N.  Y.  Penal  Code. 
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Sec.  6096.  No  forfeiture  imposed.—  Although  snicide  is  deemed  a  grave 
public  wrong,  yet  from  the  impossibility  of  reaching  the  successful  perpetrator, 
no  forfeiture  is  imposed. 

P.  C.  8  142.    Same  as  §  178,  N.  Y.  Penal  Code. 

Sec.  6097.  Attempting  suicide.— A  person  who,  with  intent  to  take 
his  own  life,  commits  upon  himself  any  act  dangerous  to  human  life,  or  which, 
if  committed  upon  or  towards  another  person  and  followed  by  death  as  a  con- 
sequence, would  render  the  perpetrator  chargeable  with  homicide,  is  guilty  of 
attempting  suicide. 

P.  C.  §  143.    Same  as  §  174,  N.  Y.  Penal  Code. 

Sec.  6098.  Aiding  suicide. —  A  person  who  wilfully,  in  any  manner,  ad- 
vises, encourages,  abets,  or  assists  another  person  in  taking  the  latter's  life,  is 
guilty  of  manslaughter  in  the  first  degree. 

P.  C.  §  144.  Same  as  §  175,  N.  Y.  Penal  Code.  G.  a  ch.  94,  ^  9  (14),  provided  that  whoever 
deliberately  assists  another  in  the  commission  of  self-murder  is  guilty  of  manslaughter  in  the 
first  degree. 

Seo.  6099.  Abetting  an  attempt  at  suicide.—  A  person  who  wilfully, 
in  any  manner,  encourages,  assists,  or  abet?. another  person  in  attempting  to 
take  the  latter's  life,  is  guilty  of  a  felony. 

P.  C.  §  145..   Same  as  §  176,  N.  Y.  Penal  Code. 

Seo.  6100.  Incapacity  no  defense. —  It  is  not  a  defense  to  a  prosecution 
under  either  of  the  last  two  sections,  that  the  person  who  took,  or  attempted 
to  take,  his  own  life,  was  not  %  person  deemed  capable  of  committing  crime. 

P.  C.  §  146.    Same  as  g  177,  N.  Y.  Penal  Code. 

Sec.  6101.  Punishment  of  attempting  suicide.—  Every  person  guilty 
of  attempting  suicide  is  guilty  of  felony,  punishable  by  imprisonment  m  the 
state  prison  not  exceeding  two  years,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both. 

P.  C.  §  147.    Same  as  §  178,  N.  Y.  Penal  Code. 

Homicide. 

Sec.  6102.  Homicide  defined. —  Homicide  is  the  killing  of  a  human  being 
by  the  act,  procurement,  or  omission  of  another. 

P.  C.  §  148.  Same  as  §  179,  N.  Y.  Penal  Code.  G.  a  ch.  94,  g  1,  defined  homicide  to  be  the 
killing  of  a  human  being,  without  the  authority  of  law,  by  poison,  shooting,  stabbing,  or  any 
other  means,  or  in  any  other  manner.     3  M.  437 ;  12  M.  53d ;  16  M.  282 ;  22  M.  514. 

Sec.  6103.    Different  kinds  of  homicide.—  Homicide  is  either 

1.  Murder; 

2.  Manslaughter; 

3.  Excusable  homicide;  or, 

4.  JustiHable  homicide. 

P.  C.  S  149.    Same  as  §  180,  N.  Y.  Penal  Code.    Same  divif^ion  in  §  1,  ch.  94,  G.  S« 

Seo.  6104.  Proof  of  deatli  and  fact  of  killing —  No  person  can  be  con- 
victed of  murder  or  manslaughter  unless  the  death  of  the  person  alleged  to 
have  been  killed  and  the  fact  of  killing  by  the  defendant  as  alleged  are  each 
established  as  independent  facts;  the  former  by  direct  proof  and  the  latter 
beyond  a  reasonable  doubt. 

P.  C.  g  150.    Same  as  §  181,  N.  Y.  Penal  Code. 

Sec  6105.  Common  law  petit  treasou  is  homicide.—  The  rules  of 
the  common  law,  distinguishing  the  killing  of  a  master  by  his  servant,  and  of 
a  husband  by  his  wife,  as  petit  treason,  are  abolished;  and  those  homicides 
are  punishable,  when  not  justifiable  or  excusable,  as  prescribed  by  this  code. 

P.  C.  g  151.    Same  as  §  182,  N.  Y.  Penal  Code. 
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Seo.  6106.  Murder  in  first  degree.—  The  killing  of  a  buman  being,  un- 
less it  is  excusable  or  justifiable,  is  murder  in  the  tirst  degree,  when  perpe- 
trated with  a  premeditated  design  to  effect  the  death  of  the  person  killed,  or 
of  another. 

P.  C.  §  152.  N.  Y.  Penal  Code,  §  183.  G.  S.  ch.  94.  g  2:  "When  perpetrated  with  a  pre- 
meditated design  to  effect  the  death  of  the  person  killed  or  any  human  being  shall  be  niarder 
in  tlie  first  degi-ee." 

Sec.  6107.  Murder  in  second  degree.—  Such  killing  of  a  human  being 
is  murder  in  the  second  degree,  when  committed  with  a  design  to  effect  the 
death  of  the  person  killed,  or  of  another,  but  without  deliberation  and  pre- 
meditation. 

P.  C.  §  153.  Same  as  §  184,  N.  Y.  Penal  Code.  G.  S.  ch.  94,  §  2.  Murder  in  the  second  de- 
gree was  the  kiiUng  by  any  act  eminently  dangerous  to  one  or  more  persons,  evincing  a  de- 
praved mind,  and  regardless  of  the  life  of  such  person  or  persons,  although  without  any  design 
to  effect  death.    Penal  Code  makes  this  the  third  degree. 

Sec.  6108.  Same  —  Duel. —  A  person  who,  by  previous  appointment  made 
within  the  state,  fights  a  duel  without  the  state,  or  by  previous  engagement 
made  within  or  without  the  state,  fights  a  duel  within  the  state,  and  in  so  do- 
ing inflicts  a  wound  upon  his  antagonist,  whereof  the  person  injured  dies;  op 
who  engages  or  participates  in  such  a  duel,  as  a  second  or  assistant  to  either 
party,  is  guilty  of  murder  in  the  second  degree. 

P.  C.  §  154.  N.  Y.  Penal  Code,  §  185.  G.  S.  ch.  94,  §  25  (35),  was  limited  to  fighting  duel 
within  the  state;  g  26  (36),  the  second  in  such  duel  was  accessory  before  fact  to  murder  in  sec- 
ond degree;  ^  27  (37),  duel  without  the  state,  the  second  and  surgeon,  by  previous  arrange- 
ment within  the  state,  shall  be  incapable  of  voting  or  holding  any  office  within  the  state. 

Seo.  6109.  Murder  in  third  degree.— Such  killing  of  a  human  being, 
when  perpetrated  by  an  act  eminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without  a  premeditated 
design  to  effect  the  death  of  any  individual,  or  without  a  design  to  effect 
death,  by  a  person  engaged  in  the  commission  of,  or  in  an  attempt  to,  commit 
a  felony  either  upon  or  affectijag  the  person  killed  or  otherwise,  is  murder  in 
the  third  degree. 

P.  C.  §  155.  G.  S.  ch.  94,  §  2,  defined  murder  in  third  degree  to  be  killing  without  any  de- 
sign to  effect  death  by  a  person  engaged  in  the  commission  of  a  felony. 

Seo.  6110.  Punishment  of  murder  in  first  degree.—  Murder  in  the 
first  degree  is  punishable  by  death ;  provided,  that  if  in  any  such  case  the 
court  shall  certify  of  record  its  opinion  that  by  reason  of  exceptional  circum- 
stances the  case  is  not  one  in  which  the  penalty  of  death  should  be  imposed, 
the  punishment  shall  be  imprisonment  for  life  in  the  state  prison. 

P.  C.  §  156.  This  is  §  1,  ch.  122,  acts  1883.  In  G.  S.  ch.  94,  §  2,  death  was  the  penalty  with- 
out any  exception.  Acts  1868,  ch.  88,  provided  that  the  jury,  as  part  of  the  verdict,  also  de- 
termine whether  punishment  be  death  or  imprisonment  at  hard  labor  in  the  state  prison 
during  remainder  of  natural  life  with  certain  solitary  confinement.  Acts  1876,  ch.  79,  abol- 
ished solitary  imprisonment  except  for  prison  discipline  in  all  cases  of  imprisonment  for  life. 
Acts  1889,  ch.  20,  attempts  to  provide  the  mode  of  inflicting  the  punishment  of  death.  See 
chapter  on  Judgments  and  Execution  in  Criminal  Cases,  post. 

Sec.  6111.  Punishment  of  murder  in  second  degree.—  Murder  in  the 
second  degree  is  punishable  by  imprisonment  in  the  state  prison  for  the 
offender's  natural  life. 

P.  C.  §  157.    Same  as  §  187,  N.  Y.  Penal  Code.    Same  punishment  in  §  2,  ch.  94,  G.  & 

Sec  6112.  Punishment  of  murder  in  third  degree — Murder  in  the 
third  degree  is  punishable  by  imprisonment  in  the  state  prison  for  not  less 
than  seven  years  nor  more  than  thirty  years. 

P.  C.  §  158.    G.  S.  ch.  94,  §  2,  provided  same  punishment. 

Sec  6113.  Manslaughter. —  In  a  case  other  than  one  of  those  specified 
in  sections  one  hundred  and  fifty-two,  one  hundred  and  fifty-three,  one  hun- 
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dred  and  fifty-four  and  one  hundred  and  fifty-five,  homicide,  not  being  justi- 
fiable or  excusable,  is  manslaughter. 

P.  C.  §  159.  N.  Y.  Penal  Code,  §  188.  The  r^erence  is  to  g§  6106,  6107,  6108,  6109.  G.  S. 
ch.  94,  §  8  (8):  The  kiUin^  of  a  human  being  by  the  act,  procurement  or  omission  of  another, 
not  being  murder,  justifiable  or  excusable  homicide,  is  manslaughter. 

Sec.  6114.  Manslaughter  in  first  degree —  Such  homicide  is  man- 
slaughter in  the  first  degree,  when  committed  without  a  design  to  effect  death, 
either 

1.  By  a  person  engaged  in  committing,  or  attemptir\g  to  commit,  a  misde- 
meanor, affecting  the  pei-son  or  property,  either  of  the  pei'son  killed,  or  or  an- 
other; or 

2.  In  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner,  or  b}^  means 
of  a  dangerous  weapon. 

p!  C.  §  160.  Same  as  S  189,  N.  Y.  Penal  Code.  G.  S.  ch.  94,  §  8  (18),  required  the  homicide 
to  ensue  from  *' the  act,  procurement  or  culpable  negligence  of  another,"  **in  cases  where 
such  killing  would  be  murder  at  the  common  law,*'  while  such  other  was  engaged  in  the  per- 
petration, or  attempt  to  perpetrate,  a  crime  or  misdemeanor  not  amounting  to  felony.  The 
second  subdivision  was  manslaughter  in  second  degree  in  $$  14  (24),  ch.  94,  G.  S.,  which  pro- 
vided that  homicide  committed  without  design  in  the  heat  of  passion,  upon  sudden  provoca- 
tion or  sudden  combat,  with  a  dangerous  weapon,  or  in  a  cruel  and  unusual  manner,  is 
manslaughter  in  second  degree. 

Sec  6115.  Killing  unborn  quick  child.— The  wilful  killing  of  an  un- 
born quick  child,  by  any  injury  committed  upon  the  person  of  the  mother  of 
such  child,  is  manslaughter  in  the  first  degree. 

P.  C.  §  161.  Same  as  ^  190,  N.  Y.  Penal  Code.  G.  S.  ch.  94i  §  10  (15),  provided  that  wilful 
killing  of  unborn  child,  by  any  injury  to  the  mother,  which  would  be  murder  if  it  resulted  ia 
the  death  of  the  mother,  was  manslaughter  in  the  first  degree. 

Sec.  6116.  To  procure  miscarriage. —  A  person  who  provides,  supplies 
or  administers  to  a  woman,  whether  pregnant  or  not;  or  who  prescribes  for, 
or  advises  or  procures  a  woman  to  take  any  medicine,  drug  or  substance,  or 
who  uses  or  employs,  or  causes  to  be  used  or  employed,  any  instrument  or  other 
means,  with  intent  thereby  to  procure  the  miscarriage  of  a  woman,  unless  the 
same  is  necessary  to  preserve  her  life,  in  case  the  death  of  the  woman,  or  of 
any  quick  child  of  which  she  is  pregnant,  is  thereby  produced,  is  guilty  of 
manslaughter  in  the  first  degree. 

P.  C.  §  162.  Same  as  §  191,  N.  Y.  Penal  Code.  Substantially  §g  1  and  2,  ch.  9,  acts  1873,, 
as  amended  1875,  ch.  49,  except  the  punishment  prescribed  and  the  provision  that  no  convic- 
tion upon  the  uncorroborated  evidence  of  the  woman.    22  M.  288. 

Sec  6117.  Punishment  ot  manslaughter  in  first  degree.— Man- 
slaughter in  the  first  degree  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  five  nor  more  than  twenty  years. 

P.  C.  §  168.  Same  as  §  192,  N.  Y.  Penal  Code.  G.  S.  oh.  94,  §  28  (88).  Punishment  was 
'*not  less  than  seven  years.*' 

Sec  6118.  Manslaughter  in  second  degree —  Such  homicide  is  man- 
slaughter in  the  second  degree,  when  committed  without  a  design  to  effect 
death;  either 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass,  or  other 
invasion  of  a  private  right,  either  of  the  person  killed,  or  of  another,  not 
amounting  to  a  crime;  or 

2.  In  the  heat  of  passion,  but  not  by  a  deadly  weapon  or  by  the  use  of 
means  either  cruel  or  unusual;  or 

3.  By  any  act,  procurement  or  culpable  negligence  of  any  person,  whicli, 
according  to  the  provisions  of  this  chapter,  does  not  constitute  the  crime  of 
murder  in  the  first  or  second  degree,  nor  manslaughter  in  the  first  degree. 

P.  G  g  164.  Same  as  §  198,  N.  Y.  Penal  Code.  Under  former  law  the  first  and  third  sub- 
divisions were  manslaughter  in  third  degree  and  second  was  fourth  degree.  The  provisions 
were  that  the  voluntary  killing  in  the  heat  of  passion  upon  sudden  provocation  or  sudden 
combat,  without  premeditation ;  and  the  unnecessary  killing  while  resisting  an  attempt  to 
commit  a  felony  or  after  the  attempt  has  failed,  except  by  accident  or  misfortune  or  in  de- 
fense of  husband,  wife,  child,  master,  mistress  or  servant,  was  manslaughter  in  second  degree. 
G.  S.  ch.  94,  g§  12  (22),  18  (i?8).    The  involuntary  killing  of  a  person  engaged  in  any  unlawful 
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act  or  the  commission  of  a  trespass  or  injury  to  private  rights  or  property,  or  the  attempt  to 
injure  by  the  act»  procurement  or  culpable  negligence  of  another,  when  such  killing  would  not 
be  mansJaughter  in*  lirst  and  second  degree,  was  manslaughter  in  third  degree.  §15(25), 
The  involuntary  killing  in  the  heat  of  passion,  with  any  weapon  not  dangerous  or  by  any 
meaus  not  cruefor  unusual,  and  everr  other  killing  not  otherwise  provided,  was  manslaughter 
in  fourth  degree,     gg  21  (:31),  22  (32). 

Sec.  6119.  Woman  taJung  drugs,  etc.— A  woman  quick  with  child, 
wlio  takes  or  uses,  or  submits  to  the  use  of  any  drug,  medicine  or  substance, 
or  any  instrument  or  other  means  with  intent  to  produce  her  own  miscar- 
riage,'unless  the  samp  is  necessary  to  preserve  her  own  life,  or  that  of  the 
child  whereof  she  is  pregnant,  if  the  death  of  such  child  is  thereby  produced, 
is  guilty  of  manslaughter  in  the  second  degree. 

P.  C.  g  16G.    Same  as  g  194,  N.  Y.  Penal  Ck)de.    Substantially  §  8,  eh.  9,  acts  1873,  except 

latter  prescribed  the  punishment. 

Sec.  G120.  Negligent  use  of  machinery.— A  person  who,  by  any  act 
of  negligence,  or  misconduct  in  a  business  or  employment  in  which  he  is  en- 
gaged, or  in  the  use  or  management  of  any  machinerj%  animals,  or  property 
of  any  kind,  intrusted  to  his  care,  or  under  his  control,  or  by  any  unlawful, 
negligent  or  reckless  act,  not  specified  by  or  coming  within  the  foregoing 
lu'ovisions  of  this  chapter,  or  the  provisions  of  some  other  statute,  occasions 
ilio  death  of  a  human  being,  is  guilty  of  manslaughter  in  the  second  degree, 

P.  a  §  166.     Same  as  §  195,  N.  Y.  Penal  Code. 

Sec.  6121.  Owner  of  animals. —  If  the  owner  of  a  mischievous  animal, 
knowing  its  propensities,  wilfully  suffers  it  to  go  at  large,  or  keeps  it  with- 
out ordinary  care,  and  the  animal,  while  so  at  large,  or  kept,  kills  a  human 
being,  not  in  fault,  the  owner  is  guilty  of  manslaughter  in  the  second  degree. 

p.  C.  g  167.  Same  as  g  196,  N.  Y.  Penal  Code.  Same  as  g  16  (26),  eh.  94,  G.  a,  except  this 
was  third  degree  in  latter. 

Sec.  0122.  Killing  by  overloading  passenger  vessels — A  person 
navigating  a  vessel  for  gain,  who  wilfully  or  negligently  receives  so  many 
passengers,  or  such  quantity  of  other  lading,  on  board  the  vessel  that  by 
means  thereof  the  vessel  sinks  or  is  overset  or  injured,  and  thereb\'^  a  humaa 
being  is  drowned,  or  otherwise  killed,  is  guilty  of  manslaughter  in  "the  second 
degree.  p 

P.  C.  §  168.  Same  as  §  197,  N.  Y.  Penal  Code.  Same  as  §  17  (27),  eh.  94,  G.  S.,  except  the 
degree. 

Sec.  6123.  Liability  of  persons  in  charge  of  steamboats.— A  per- 
son having  charge  of  a  steamboat  used  for  the  conveyance  of  passengers,  or 
of  a  boiler  or  engine  thereof,  who,  from  ignorance,  recklessness,  or  gross 
neglect,  or  for  the  purpose  of  excelling  any  other  boat  in  speed,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as  to  burst  the  boiler, 
or  other  apparatus  in  which  it  is  generated  or  contained,  or  to  break  any  ap- 

Earatus  or  machinery  connected  therewith,  whereby  the  death  of  a  human 
eing  is  occasioned,  is  guilty  of  manslaughter  in  the  second  degree. 

P.  C.  §  169.  Same  as  g  19»,  N.  Y.  Penal  Code.  Same  as  §  18  (28),  eh.  94,  Q.  8.,  except  the 
degpree. 

Sec.  6124.    Liability  of  persons  in  charge  of  steam  engines.— An 

engineer  or  other  person  having  charge  of  a  steam  boiler,  steam  engine,  or 
other  apparatus  for  generating  or  applying  steam,  employed  in  a  boat  or  rail- 
way, or  in  a  manutactor}^,  or  in  any  mechanical  works,  or  otherwise,  who 
wilfully  or  from  ignorance  or  gross  neglect,  creates  or  allows  to  be  created 
such  an  undue  quantity  of  steam  as  to  burst  the  boiler,  engine,  or  apparatus, 
or  to  cause  any  other  accident,  whereby  the  death  of  a  human  being  is  pro- 
duced, is  guilty  of  manslaughter  in  the  second  degree. 

P.  C.  §  170.    Same  as  g  199.  N.  Y.  Penal  Code.    G.  S.  cb.  94,  g  19  (29),  extended  to  gross 
negligence  or  carelessnees  in  management  or  control  of  any  railroad  train,  locomotive  or  cars. 

Sec.  0125.  Liability  of  physicians.—  A  physician  or  surgeon,  or  persoa 
practicing  as  such,  who,  being  in  a  state  of  intoxication,  without  a  design  to 
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effect  death,  administers  any  poison,  drng  or  medicine,  or  does  any  other  act 
as  a  physician  or  surgeon,  to  another  person,  which  produces  the  death  of  the 
latter,  \s  guilty  of  manslaughter  in  the  second  degree. 
P.  C.  §  171.    Same  as  §  200,  N.  Y.  Penal  Code.    Substantially  §  20  (30X  ch.  94,  G.  &. 

Si:c.  6126.  Gunpowder  —  Explosives. —  A  person  who  makes  or  keeps 
gunpowder,  or  any  other  explosive  substance,  within  a  city  or  village,  in  any 
quantity  or  manner  prohibited  by  law  or  by  ordinance  of  the  city  or  village, 
if  any  explosion  thereof  occurs  whereby  the  death  of  a  human  being  is  occa- 
sioned, is  guilty  of  manslaughter  in  the  second  degree. 

P.  C.  §  172.    Same  as  §  ;>01,  N.  Y.  Penal  Code. 

Sbc.  6127.  Funishmeiit  of  manslaughter  in  second  degree.— Man- 
slaughter in  the  second  degree  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  year,  nor  more  than  fifteen  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both. 

P.  C.  §  178.  Same  as  §  202.  N.  Y.  Penal  Code.  G.  S.  ch.  94,  §  88  (88).  "not  more  than 
BBTen  nor  lees  than  four  years."  The  Penal  Code  bv  repealing  ch.  04,  G.  S.,  abrogates  man- 
slaughter in  third  and  fourth  degree  and  acta  1881,  cL  62.^ 

Sec.  6128.    Homicide,  when  excusable.— Homicide  is  excusable  whea. 
committed  by  accident  or  misfortune,  in  doing  any  lawful  act,  by  lawful  means, 
with  ordinary  caution  and  without  any  unlawful  intent. 

P.  C.  §  174.    N.  Y.  Penal  Code,  §  30a    SubstantiaUy  §  6  (11),  ch.  94,  G.  S. 

Sec.  6129.  Justifiable  homicide. —  Homicide  is  justifiable  when  com- 
mitted by  a  public  officer,  or  a  person  acting  by  his  command  and  in  his  aid 
and  assistance,  either 

1.  In  obedience  to  the  judgmentnof  a  competent  court;  or 

2.  Necessarily  in  overcoming  actual  resistance  to  the  execution  of  the  legal 
process,  mandate  or  order  of  a  court  or  officer,  or  in  the  discharge  of  a  legal 
duty;  or 

3.  Necessarily  in  retaking  a  prisoner  who  has  committed,  or  has  been 
arrested  for,  or  convicted  of,  a  felony,  and  who  has  escaped  or  has  been  rescued, 
or  in  arresting  a  person  who  has  committed  a  felony  and  is  fleeing  from  jus- 
tice; *  or  in  attempting  by  lawful  ways  and  means  to  apprehend  a  person  for 
a  felony  actually  committed,  or  in  lawfully  suppressing  a  riot,  or  in  lawfully 
preservmg  the  peace. 

P.  C.  §  175.  Same  as  §  204,  N.  Y.  Penal  Code.  Above  *  is  §  4  (9),  ch.  94,  G.  S.  Below  •  is 
third  subdivision  §  5  (10),  ch.  91,  G.  S. 

Sec  6130.    Same. —  Homicide  is  also  justifiable  when  committed,  either 

1.  In  the  lawful  defense  of  the  slayer,  or  of  his  or  her  husband,  wife,  par- 
ent, child,  brother,  sister,  master,  or  servant,  when  there  is  reasonable  ground 
to  apprehend  a  design  on  the  part  of  the  person  slain  to  commit  a  felony,  or 
to  Qo  some  great  personal  injury  to  the  slayer,  or  to  any  such  pei*son,  and 
there  is  imminent  clanger  of  such  design  being  accomplished;  or 

2.  In  the  actual  resistance  of  an  attempt  to  commit  a  felony  upon  the 
slayer,  in  his  presence,  or  upon  or  in  a  dwelling  or  other  place  of  abode  in 
which  he  is. 

P.  C.  §  176.  Same  as  §  205,  N.  Y.  Penal  Code.  Same  as  subdivisions  1  and  2,  §  5  (10).  ch. 
94,  G.  8.  14  M.  86.  G.  S.  ch.  94,  §  7  (12),  provided  that  where  the  homicide  was  committed 
under  circumstances  or  in  cases  where  by  law  such  homicide  was  justifiable  or  excusable,  the 
jury  shall  render  verdict  of  not  guilty,  which  was  not  carried  into  Penal  Code. 

Maiming. 

Sec.  6131.  Maiming  —  Punishment.—  A  person  who  wilfully,  with  in- 
tent  to  commit  a  felony,  or  to  injure,  disfigure,  or  disable,  inflicts  upon  the 
person  of  another  an  injury,  which 

1.  Seriously  disfigures  his  person  by  any  mutilation  thereof;  or 

2.  Destroys  or  disables  any  member  or*^organ  of  his  body;  or 
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3.  Seriously  diminishes  his  physical  vigor  by  the  injury  of  any  member  or 
organ, 

Is  guilty  of.maiming,  and  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one,  nor  more  than  fifteen  years. 

The  infliction  of  the  injury  is  presumptive  evidence  of  the  intent. 

P.  C.  g  177.  Same  as  §  206,  N.  Y.  Penal  Code.  G.  S.  cb.  94,  S  81  (41).  provided  that  who- 
ever, with  malicious  intent  to  maim  or  disfigure,  cuts  out  or  maims  the  tongue,  puts  out  or 
destroys  an  eye,  cuts  or  tears  off  an  ear,  cuts,  slits  or  mutilates  the  nose  or  lips,  cuts  off  or 
disables  a  limb  or  member  of  any  person,  and  every  person  privy  to  such  intent  who  is  pres- 
ent a*ding  in  the  commission  of  such  offense,  shall  be  punished,  etc.  Sec.  82  (42)  provided 
punishment  for  whoever  assaults  another  with  intent  to  murder,  maim  or  disfigure. 

Sec.  6132.  Maiming  one's  self  to  escape  the  performance  of  a» 
duty. —  A  person  who,  with  design  to  disable  himself  from  performing  sl 
legal  duty,  existing  or  anticipated,  inflicts  upon  himself  an  injury,  whereby 
he  is  so  disabled,  is  guilty  of  a  felony. 

P.  C.  §  178.    Same  as  g  207,  N.  Y.  Penal  CJode. 

Seo.  6133.  Maiming  one's  self  to  obtain  alms.—  A  person  who  inflicts 
upon  himself  an  injury,  sucb  as  if  inflicted  upon  another  would  constitute 
maiming,  with  intent  to  avail  himself  of  such  injury,  in  order  to  excite  sym- 
path}',  or  to  obtain  alms,  or  any  charitable  relief,  is  guilty  of  a  felony. 

P.  C.  55 179.    Same  as  §  20S,  N.  Y.  Penal  Code. 

Sec.  6134.  What  injury  may  constitute  maiming.— To  constitute 
maiming,  it  is  immaterial  by  what  means  or  instrument,  or  in  what  manner, 
the  injury  was  inflicted. 

P.  C.  §  180.    Same  as  §  209,  N.  Y.  Penal  Coda 

Sec.  6135.  Subsequent  recovery  of  injured  person,  when  a  de- 
fense.—  Where  it  appears,  upon  a  trial  for  maiming  another  person,  that  the 
person  injured  has,  before  the  time  of  trial,  so  far  recovered  from  the  wound, 
that  he  is  no  longer  by  it  disfigured  in  personal  appearance,  or  disabled  in  any 
member  or  organ  of  his  body,  or  affected  in  physical  vigor,  no  conviction  for 
maiming  can  be  had;  but  the  defendant  may  be  convicted  of  assault  in  any 
degree. 

P.  C.  g  181.    Same  as  §  210,  N.  Y.  Penal  Code. 

KlDNAPXNG. 

Sec.  6136.    Kidnaping.—  A  person  who  wilfully, 

1.  Seizes,  confines,  inveigles,  or  kidnaps  another,  with  intent  to  cause  him, 
without  authority  of  law,  to  be  secretly  confined  or  imprisoned  within  this 
state,  or  to  be  sent  out  of  the  state,  or  to  be  sold  as  a  slave,  or  in  any  way 
held  to  service  or  kept  or  detained,  against  his  will;  or 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age  of  twelve 
years,  with  intent  to  keep  or  conceal  it  from  its  parent,  guardian,  or  other 
person  having  the  lawful  care  or  control  thereof,  or  to  extort  or  obtain 
money  or  reward  for  the  return  or  disposition  of  the  child,  or  with  intent  to 
steal  any  article  about  or  on  the  person  of  the  child ;  or 

3.  Abducts,  entices,  or  by  force  or  fraud  unlawfully  takes  or  carries  away 
another  at  or  from  a  place  without  the  state,  or  procures,  advises,  aids,  or 
abets  such  an  abduction,  enticing,  taking,  or  carrying  away,  and  afterwards 
sends,  brings,  has,  or  keeps  such  person,  or  causes  him  to  be  kept  or  secreted  - 
within  this  state, 

Is  guilty  of  kidnaping,  and  is  punishable  by  imprisonment  in  the  state 

prison  for  not  more  than  ten  years. 

P.  C.  ^  182.  Same  as  §  211,  N.  Y.  Penal  Code.  The  first  subdivision  contained  in  §  42  (52), 
ch.  94,  G.  S.    Second  and  third  are  new. 

Sec  6137.  Indictment,  where  triable. —  An  indictment  for  kidnapins^ 
may  be  found  and  tried  either  in  the  county  in  which  the  offense  was  com- 
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mitted,  or  in  the  county  through  or  in  which  the  person  kidnaped  or  confined 
was  taken  or  kept,  while  under  confinement  or  restraint. 

P.  C.  g  183.  Same  as  §  212,  N.  Y.  Penal  Code.  Substantially  first  paragraph  of  §  43  (53), 
cli.  94,  G.  S. 

Sec.  6138.  Effect  of  consent  of  injured  person.— Upon  a  trial  for  a 
violation  of  this  chapter,  the  consent  thereto  of  the  person  kidnapeii  or  con- 
fined shall  not  be  a  defense,  unless  it  appear  satisfactorily  to  the  jury  that 
sach  person  was  above  the  age  of  twelve  years,  and  that  the  consent  was  not 
extorted  by  threats  or  duress. 

P.  C.  §  184.  Same'as  §  313,  N.  Y.  Penal  Code.  Substantially  last  paragraph  of  §  43  (53),  ch." 
94,  G.  S.,  except  provision  as  to  age. 

Skc.  6139.  Selling  services. — A  person  who,  within  this  state  or  elsewhere, 
sells  or  in  any  manner  transfers,  for  any  term,  the  services  or  labor  of  any  per- 
son who  has  been  forcibly  taken,  inveigled,  or  kidnaped  in  or  from  this  state, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 

P.  C.  §  185.  Same  as  §  214,  N.  Y.  Penal  Code.  Substantially  last  paragraph  of  §  43  (52),  ch. 
94,  G.  S.,  except  that  latter  also  applied  to  negro,,  mulatto  or  other  person  of  color. 

Assaults. 

Sec.  6140.  Assault  in  first  degree. — ^  A  person  who,  with  an  intent  to 
kill  a  human  being,  or  to  commit  a  felony  upon  the  person  or  property  of  the 
one  assaulted,  or  of  another, 

1.  Assaults  another  with  a  loaded  firearm,  or  any  other  deadly  weapon,  or 
by  any  other  means  or  force  likely  to  produce  death;  or 

2.  Administers  to,  or  causes  to  be  administered  to  or  taken  by  another, 
poison,  or  any  other  destructive  or  noxious  thing,  so  as  to  endanger  the  life 
of  such  other. 

Is  guilty  of  assault  in  the  first  degree. 

P.  C.  §  186.  Same  as  ^  217,  N.  Y.  Penal  Code.  The  former  laws  were:  Assaults  with  intent 
to  murder,  maim  or  disfigure,  G.  S.  ch.  94,  ^  32  (42).  Assault  with  a  dangerous  weapon  with 
intent  to  do  great  bodily  harm,  §  83  (43).  Assault  with  a  dangerous  weapon  with  intent  to 
rob  or  murder,  §  35  (45).*  Assault  with  force  and  violence  and  intent  to  rob  or  steal,  §  87  (47). 
Assault  with  intent  to  commit  rape,  §  41  (51).  Assault  with  intent  to  commit  burglary,  rob- 
bery, rape,  manslaughter,  may bem,'or  any  felony  not  otherwise  prescribed,  §  45  (55).  2  M.  123 ; 
11  il.  154;  22  M.  51,311. 

Sec.  6141.  Assault  in  second  degree. —  A  person  who,  under  circum- 
stances not  amounting  to  the  crime  specified  in  the  last  section, 

1.  AVith  intent  to  injure,  unlawfully  administers  to,  or  causes  to  be  admin- 
istered to,  or  taken  by,  another,  poison,  or  any  other  destructive  or  noxious 
thing,  or  an}^  drug  or  medicine,  the  use  of  which  is  dangerous  to  life  or 
health;  or 

2.  AVith  intent  thereby  to  enable  or  assist  himself  or  any  other  person  to 
commit  any  crime,  administers  to  or  causes  to  be  administered  to,  or  taken  by 
another,  chloroform,  ether,  laudanum,  or  any  other  intoxicating  narcotic,  or 
anaesthetic  agent;  or 

3.  Wilfully  and  wrongfully  wounds  or  inflicts  grievous  bodily  harm  upon 
another,  either  with  or  without  a  weapon;  or 

4.  Wilfully  and  wrongfully'  assaults  another  with  a  weapon,  or  other  instru- 
meut  or  thing  likely  to  produce  grievous  bodily  harm;  or 

5.  Assaults  another  with  intent  to  commit  a  felony,  or  to  prevent  or  resist 
the  execution  of  any  lawful  process  or  mandate  of  any  court  or  officer,  or  the 
lawful  apprehension  or  detention  of  himself  or  of  any  other  person, 

Is  guilty  of  assault  in  the  second  degree. 
P.  C.  §  187.    Substantially  §  218,  N.  Y.  Penal  Code. 

Sbo.  6142.  Assault  in  third  degree — A  person  who  commits  an  assault, 
or  an  assault  and  batterv,  not  such  as  is  specified  in  the  foregoing  sections  of 
this  chapter,  is  guilty  of  assault  in  the  third  degree. 

P.  C.  §  188.    Same  as  §  219,  N.  T.  Penal  CkKle. 
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Sec.  6143. ,  Punishment  ol  first  degree.—  Assault  in  the  first  degree  is 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  five  nof  more 
than  ten  years. 

P.  C.  §  189.    Same  as  §  220,  N.  Y.  Penal  Ckxie. 

Sec.  6^4.  Punishment  of  second  degree Assault  in  the  second  de- 
gree is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  two 
nor  more  than  five  years,  or  by  a  fine  of  not  more  than  one  thousand  dollars, 
or  both. 

P.  C.  §  190.    Same  as  §  221,  N.  Y.  Penal  Code. 

Sec.  6145.  Punishment  of  third  degree.— Assault  in  the  third  desrrec 
is  punishable  by  imprisonment  in  a  county  jail  for  not  more  than  three 
months,  or  by  a  fine  of  not  more  than  one  hundred  dollars. 

P.  C.  §  191.    N.  Y.  Penal  Code.  §  222. 

Sec.  6146.  Use  of  force  or  violence,  lawful.— To  use  or  attempt,  or 
offer  to  use,  force  or  violence  upon  or  towards  the  person  of  another  is  not 
unlawful  in  the  following  cases: 

1.  When  necessarily  committed  by  a  public  oflBcer  in  the  performance  of  a 
legal  duty;  or  by  any  other  person  assisting  him  or  acting  by  his  direction; 

2.  When  necessarily  committed  by  any  person  in  arresting  one  who  has 
committed  a  felony,  and  delivering  him  to  a  public  officer  competent  to  receive 
him  in  custody; 

3.  When  committed  either  by  the  party  about  to  be  injured  or  by  another 
person  for  whom  it  is  lawful  to  come  to  his  aid  or  defense,  in  preventing 
or  attempting  to  prevent  an  oflFense  against  his  person,  or  a  trespass  or  other 
unlawful  interference  with  real  or  personal  property  in  his  lawful  possession^, 
if  the  force  or  violence  used  is  not  more  than  sufficient  to  prevent  such  of- 
fense ; 

4.  When  committed  by  a  parent  or  the  authorized  agent  of  any  parent,  or 
by  any  guardian,  master,  or  teacher,  in  the  exercise  of  a  lawful  authority  to 
restrain  or  correct  his  child,  ward,  apprentice,  or  scholar,  and  the  force  or  vio- 
lence used  is  reasonable  in  manner  and  moderate  in  degree; 

5.  When  committed  by  a  carrier  of  passengers,  or  the  authorized  agents  or 
servants  of  such  earner,  or  by  any  person  assisting  them,  at  their  request,  in 
expelling  from  a  carriage,  railway  car,  vessel  or  other  vehicle,  a  passenger 
who  refuses  to  obey  a  lawful  and  reasonable  regulation  prescribed  for  the  con- 
duct of  passengers,  if  such  vehicle  has  first  been  stopped  and  the  force  or  vio- 
lence used  is  not  more  than  sufficient  to  expel  the  otfending  passenger,  with 
a  reasonable  regard  to  his  personal  safety; 

6.  When  committed  by  any  person  in  preventing  an  idiot,  lunatic,  insane 
person,  or  other  person  of  unsound  mind,  including  persons  temporarily  or 
partially  deprived  of  reason,  from  committing  an  act  dangerous  to  himself  or 
to  another,  or  in  enforcing  such  restraint  as  is  necessary  for  the  protection 
of  his  person  or  for  his  restoration  to  health,  during  such  period  only  as 
shall  be  necessary  to  obtain  legal  authority  for  the  restraint  or  custody  of  his 
person. 

P.  C.  §  192.    Same  as  §  223,  N.  Y.  Penal  CJode. 

Bobbery. 

Sec.  6147.  Robbery. —  Eobbery  is  the  unlawful  taking  of  personal  prop- 
erty, from  the  person  or  in  the  presence  of  another,  against  his  will,  by  means 
of  force  or  violence,  or  fear  of  injury,  immediate  or  future,  to  his  person  or 
property,  or  the  person  or  property  of  a  relative  or  member  of  his  family,  or 
i  f  any  one  in  his  company  at  the  time  of  the  robbery. 

P.  C.  §  193.  Same  as  §  224.  N.  Y.  Penal  Ck)de.  G.  S.  ch.  94,  §  34  (44):  Whoever,  being 
armed  with  a  dangerous  weapon,  .  .  .  assaults  another,  and  feloniously  robs,  steals  and  takee 
irom  his  person  any  money  or  other  property,  which  is  the  subject  of  larceny,  shall  be  pun- 
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ished,  etc.  And  in  §  86  (46):  Whoever,  not  armed  with  dangerons  weapon,  by  force  and  vio- 
lence or  assault  and  putting  in  fear,  feloniously  robtf,  steals  and  takes  from  the  person  of 
another  any  money  or  other  property  which  is  the  subject  of  larceny,  shall  be  punished,  etc 

Seo.  6148.  How  force  or  fear  employed.—  To  constitute  robbery,  the 
force  or  fear  must  be  employed  either  to  obtain  or  retain  possession  of  the 
property,  or  to  prevent  or  overcome  resistance  to  the  taking.  If  employed 
merely  as  a  means  of  escape,  it  dues  not  constitute  robbery. 

P.  C.  g  194.    Same  as  §  225,  N.  Y.  Penal  Code. 

Sbo.  6149.  Degree  of  force  immaterial.—  When  force  is  employed  in 
either  of  the  ways  specified  in  the  last  section,  the  degree  of  force  employed 
is  immaterial 

P.  C.  g  195.    Same  as  §  226,  N.  Y.  Penal  Code. 

8bc.  6150.  Secretly  taking. —  The  taking  of  property  from  the  person 
of  another  is  robbery,  when  it  appears  that  although  the  taking  was  fully 
completed  without  his  knowledge,  such  knowledge  was  prevented  by  the  use 
of  force  or  fear. 

P.  C.  §  196i     Same  as  §  227,  N.  Y.  Penal  Code. 

Seo.  6151.  Robbery  in  first  degree. —  An  unlawful  taking  or' compul- 
sion, if  accomplished  by  force  or  fear,  in  a  case  specified  in  the  foregoing  sec- 
tions of  this  chapter,  is  robbery  in  the  first  degree,  when  committed  by  a 
peraon 

1.  Being  armed  with  a  dangerous  weapon;  or 

2.  Being  aided  by  an  accomplice  actually  present;  or 

3.  When  the  offender  inflicts  grievous  bodily  harm  or  injury  upon  the  per- 
son from  whose  possession,  or  in  whoso  presence,  the  property  is  taken,  or 
upon  the  wife,  husband,  servant,  child,  or  inmate  of  the  lamily  of  such  person, 
or  any  one  in  his  company  at  the  time,  in  order  to  accomplish  the  robbery. 

P.  C.  §  197.    Same  as  §  228.  N.  Y.  Penal  Code. 

Sec.  6152.  Same  —  Second  degree. —  Such  unlawful  taking  or  compul- 
sion, when  accomplished  by  force  or  fear,  in  a  case  specified  in  the  foregoing 
sections  of  this  chapter,  but  not  under  circumstances  amounting  to  robbery  in 
the  first  degree,  is  robbery  in  the  secondMegree,  when  accomplished  either 

1.  By  the  use  of  violence;  or 

2.  By  putting  the  person  robbed  in  fear  of  immediate  injury  to  his  person, 
or  that  of  some  one  in  his  company. 

P.  C.  §  198.    Same  as  §  229,  N.  Y.  Penal  Code. 

Sec.  6153.  Same  —  Third  degree. —  A  person  who  robs  another,  under 
circumstances  not  amounting  to  robbery  in  the  first  or  second  degree,  is  guilty 
of  robbery  in  the  third  degree. 

P.  C.  §  199.    Same  as  §  230,  N.  Y.  Penal  Code. 

Skc.  6154.  Punishment  of  first  degree.— Eobbery  in  the  first  degree 
is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  five  years 
nor  more  than  twenty  years. 

P.  C.  8  200.    N.  Y.  Penal  Code,  §  281. 

Sec  6155.  Punishment  of  second  degree — Eobbery  in  the  second 
degree  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 
two  years  nor  more  than  fifteen  years. 

P.  C.  §  201.    N.  Y.  Penal  Code,  §  282. 

Sec.  6156.  Punishment  of  third  degree.— Eobbery  in  the  third  de- 
gree is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  ten 
years. 

P.ag202.    Samea8  8  288,N.Y.  Penal  Code. 
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Duels  and  Challenges. 

Seo.  6157.  Dueling  defined  and  punisbed —  A  person  who  fights  a 
duel  or  engages  in  any  combat  with  another,  with  deadlj'^  weapons,  by  pre- 
vious agreement,  or  upon  a  previous  quarrel,  although  no  death  or  wound 
ensues,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 
two  years  nor  more  than  ten  years.  A  person  convicted  under  this  section  is 
thereafter  incapable  of  holding,  or  of  being  elected  or  appointed  to,  any 
office  or  place  of  trust  or  emolument,  civil  or  military,  within  the  state. 

P.  C.  §  203.  Same  as  §  234,  N.  Y.  Penal  Code.  Under  G.  S.  ch.  94,  §  25  (35),  whoever 
fights  a  duel  within  the  state  and  death  results,  murder  in  second  degree.  Wiioever  engages 
in  a  duel  with  any  deadly  weapon  and  death  does  not  result  shall  be  im])ri8oned  not  more 
than  ten  nor  less  than  three  years,  and  be  incapable  of  voting  or  holding  any  office  of  trust 
or  profit  under  laws  of  this  state.    §  28  (33). 

Skc.  6158.  Challenger,  abettor,  etc. —  A  person  who  challenges  another 
to  tight  a  duel,  or  who  sends  a  written  or  verbal  message,  purporting  or  in- 
tended to  be  a  challenge  to  light  a  duel,  or  an  invitation  to  a  combat  with 
deadly  weapons,  or  who  accepts  such  a  challenge  or  message,  or  who  know- 
ingly carries  or  delivers  such  a  challenge  or  message,  or  who  is  present  at  the 
time  appointed  for  such  a  duel  or  combat,  or  when  such  a  duel  or  combat  is 
fought,  either  as  second,  aid,  or  surgeon,  or  who  advises  or  abets,  or  gives  any 
countenance  or  assistance  to  such  a  duel  or  combat  upon  previous  agreement, 
is  punishable  bj^  imprisonment  in  the  state  prison  for  not  more  than  seven 
years. 

P.  C.  §  20*.     Same  as  §  235,  N.  Y.  Penal  Code.     G.  S.  ch.  94,  §  28  (38):  Whoever  ohaUenges 


another  to  fight  a  duel,  or  sends  or  delivei-s  any  written  or  verbal  message  purporting  or  in- 
ond  or  surgeon,  or  who  advises,  encourages  or  promotes  such  duel,  shall  be  punished,  etc 


tending  to  be  a  challenge,  though  no  duel  ensues,  shall  be  punished,  etc.    -Whoever  accepts  or 
knowingly  carries  or  delivers  any  challenge  or  message,  and  every  person  present  as  aid,  sec- 


^  29  (89).    The  second  present  at  the  duel  was  accessory  before  the  fact  to  murder  in  second 
degree  if  death  resulted.    §  26  (36). 

Sec.  6159.  Challenge  defined. —  Any  word,  spoken  or  written,  or  any 
sign,  uttered  or  made  to  an\^  person,  expressing  or  implying,  or  intended  to 
express  or  imply,  a  desire,  request,  invitation,  or  demand  to  fight  a  duel,  or 
to  meet  for  the  purpose  of  lighting  a  duel,  is  deemed  a  challenge. 

P,  C.  §  205.    Same  as  8  236,  N.  Y.  Penal  Code. 

Sec.  6160.  Attempts  to  induce  a  challenge.—  A  person  guilty  of  send- 
ing or  using  to  another  any  word  or  sign  whatever,  with  intent  to  provoke  or 
induce  such  person  to  give  or  receive  a  challenge  to  tight  a  duel,  is  guilty  of 
a  misdemeanor.  \ 

P.  C.  §  200.    Same  as  §  237,  N.  Y.  Penal  Code. 

Skc  6161.  Posting  for  not  fighting. —  A  person  who  posts  or  advertises 
another  for  not  fighting  a  duel,  or  for  not  sending  or  accepting  a  challenge  to 
fight  a  duel,  or  who,  in  writing  or  in  print,  uses  reproachful  or  contemptuous 
language  to  or  concerning  anyone  for  not  sending  or  accepting  a  challenge  to 
tight  a  duel,  or  for  not  fighting  a  duel,  is  guilty  of  a  misdemeanor. 

P.  C.  g  207.  Same  as  §  238,  N.  Y.  Penal  Code.  Substantially  §  80  (40),  ch.  94^G.  a,  except 
punishment. 

Seo.  6162.  Duel  outside  of  state,— A  person  who  leaves  this  state  with 
intent  to  elude  any  provision  of  this  chapter,  or  to  commit  any  act  without 
this  state  which  is* prohibited  by  this  chapter,  does  any  act  without  this  state 
which  would  be  punishable  by  the  provisions  of  this  chapter  if  committed 
within  this  state,  is  guilty  of  the  same  offense  and  subject  to  the  same  pun- 
ishment as  if  the  act  had  been  committed,  or  was  to  have  been  consummated, 
within  this  state;  and  for  the  purposes  of  this  section  the  state  shall  be  deemed 
a  criminal  district. 

P.  C.  §  208.  Same  as  §  239,  N.  Y.  Penal  Code.  G.  S.  ch.  94,  ^27(37):  Whoever  fights  a  duel 
\vithout  the  state,  or  acts  as  second  or  surgeon  by  previous  arrangement  within  the  state,  shaU 
be  incapable  of  voting  or  holding  any  office  within  this  state  forever  thereafter. 
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Sec.  6163.  Same  —  Indicted  and  tried. — A  person  ofifending  against 
any  provision  of  this  last  section  may  be  indicted  and  tried  in  any  county 
within  this  state;  but  the  person  so  offending  may  plead  a  former  conviction 
or  acquittal  in  another  state  or  country  for  the  same  offense;  and  if  such  plea 
is  admitted  or  established,  it  shall  be  a  bar  to  further  proceedings  against  him, 
for  such  offense. 

P.  C.  g  209.    Same  as  §  240,  N.  Y.  Penal  Code. 

Seo.  6164.  "Witnesses. —  A  person  offending  against  any  provision  of  this 
chapter  is  a  competent  witness  against  any  other  person  offending  in  the  same 
transaction,  and  must  not  be  excused  from  testifying  or  answering  any  ques- 
tion, upon  an  investigation  or  trial  for  an  offense  under  this  chapter,  upon  the 
ground  that  his  testimony  might  tend  to  convict  him  of  a  crime.  But  evidence 
^iven  by  a  person  so  testifying  cannot  be  received  against  him  in  any  crim- 
inal action  or  proceeding. 

P.  C.  §  210.    Same  as  §  241,  N.  Y.  Penal  Code. 

Libel. 

Sec.  6165.  Defined. —  A  malicious  publication,  by  writing,  printing,  pict- 
ure, efiigy,  sign,  or  otherwise  than  by  mere  speech,  which  exposes  any  living 
person,  or  the  memory  of  any  person  deceased,  to  hatred,  contempt,  ridicule, 
or  obloquy,  or  which  causes,  or  tends  to  cause,  any  person  to  be  shunned,  or 
avoided,  or  which  has  a  tendency  to  injure  any  person,  corporation  or  asso- 
ciation of  persons,  in  his  or  their  business  or  occupation,  is  a  libel. 

P.  C.  §  211.     Same  as  g  242,  N.  Y.  Penal  Code. 

Sec.  6166.  Libel  a  misdemeanor. —  A  person  who  publishes  a  libel  is 
guilty  of  a  misdemeanor. 

P.  C.  g  212.    Same  as  §  248,  N.  Y.  Penal  Ckxie. 

Sec.  6167.  Malice  presumed  —  How  justified  or  excused.—  A  pub- 
lication having  the  tendency  or  eflFect  mentioned  in  section  two  hundred 
and  eleven  is  to  be  deemed  malicious,  if  no  justification  or  excuse  therefor  is 
shown.  The  publication  is  justified  when  tbe  matter  charged  as  libelous  is 
true,  and  was  published  for  good  motives  and  for  justifiable  ends.  ^Tbe  publi- 
cation is  excused  when  it  is  honestly  made,  in  the  belief  of  its  truth  and 
upon  reasonable  grounds  for  this  belief,  and  consists  of  fair  comments  upon 
the  conduct  of  a  person  in  respect  of  public  affairs. 


P.  C.  §  2ia  N.  Y.  Penal  Code,  §  244.  Const,  art  1,  §  3 :  Liberty  of  press  inTiolate,  and  all 
persons  may  freely  speak,  write  and  publish  their  sentiments  on  all  subjects,  being  rr si.K)nsible 
tor  the  abuse  of  such  right    Acts  1887,  ch.  19 1  {ante,  §  4795X  regulates  actions  for  libel,    i  Sec  6165. 

Sec.  6168.  Publication  defined. —  To  sustain  a  charge  of  publishing  a 
libel,  it  is  not  necessary  that  the  matter  complained  of  should  have  been  seen 
by  another.  It  is  enough  that  the  defendant  knowingly  displayed  it,  or  parted 
with  its  immediate  custody,  unAer  circumstances  which  exposed  it  to  be  seen 
or  understood  by  another  person  than  himself. 

P.  C.  §  214.     Same  as  §  245,  N.  Y.  Penal  Code. 

Sec.  6169.  Liability  oi  editors  and  others — Every  editor  or  propri- 
etor of  a  book,  newspaper  or  serial,  and  every  manager  of  a  partnership  or  in- 
corporated association,  by  which  a  book,  newspaper  or  serial  is  issued,  is 
chargeable  with  the  publication  of  any  matter  contained  in  such  book,  news- 
paper or  serial.  But  in  every  prosecution  for  libel  the  defendant  may  show  in 
his  defense  that  the  matter  complained  of  was  published  without  his  knowl- 
edge or  fault  and  against  his  wishes,  by  another  who  had  no  authority  from 
him  to  make  the  publication  and  whose  act  was  disavowed  by  him  so  soon  as 
known. 

P.  C.  ^  215.    Same  as  §  246,  N.  Y.  Penal  Code. 
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Seo.  6170.    Publishing  true  report  ot  public  official  proceedings.— 

A  prosecution  for  libel  cannot  be  maintained  against  a  reporter,  editor,  pub- 
lisher or  proprietor  of  a  newspaper  for  the  publication  therein  of  a  fair  and 
true  report  of  any  judicial,  legislative  or  other  public  and  official  proceeding, 
or  of  any  statement,  speech,  argument  or  debate  in  the  course  of  the  same^ 
without  proving  actual  malice  in  making  the  report. 
P.  C.  §  216.    Same  as  g  247,  N.  Y.  Penal  Code, 

Sec.  6171.  Qualification  of  last  section.— The  last  section  does  not 
apply  to  a  libel  contained  in  the  heading  of  the  report,  or  in  any  other  matter 
added  by  any  other  person  concerned  in  the  publication,  or  in  the  report  of 
anything  said  or  done  at  the  time  and  place  of  the  public  and  official  proceed- 
ing, which  was  not  a  part  thereof. 

P.  C.  §  217.    Same  as  §  248.  N.  Y.  Penal  Ckxle. 

Seo.  6172.  Indictment  for  libel  in  newspaper.—  An  indictment  for  a 
libel  contained  in  a  newspaper  published  within  this  state  may  be  found  in  any 
county  where  the  paper  was  published  or  circulated. 

P.  C.  §  218.    N.  Y.  Penal  Code,  §  249. 

Seo.  6173.    Funislunent  restricted A  person  cannot  be  indicted  or 

tried  For  the  publication  of  the  same  libel,  against  the  same  person,  in  more 
than  one  county. 

P.  C.  §  219.    Same  as  §  251,  N.  Y.  Penal  Code. 

Sec.  6174.  Privileged  communications. —  A  communication  made  to  a 
person  entitled  to,  or  interested  in,  the  communication,  by  one  who  was  also 
interested  in  or  entitled  to  make  it,  or  who  stood  in  such  a  relation  to  the 
former  as  to  afford  a  reasonable  ground  for  supposing  his  motive  innocent,  is 
presumed  not  to  be  malicious,  and  is  called  a  privileged  communication. 

P.  C.  g  220.    Same  as  §  258,  N.  Y.  Penal  Code. 

Sec  6175.  Threatening  to  publish  libel —  A  person  who  threatens  an- 
other with  the  publication  of  a  libel  concerning  the  latter,  or  concerning  any 
parent,  husband,  wife,  child,  or  other  member  of  the  family  of  the  latter,  and 
a  person  who  offers  to  prevent  the  publication  of  a  libel  upon  another  person 
upon  condition  of  the  payment  of,  or  with  intent  to  extort,  money,  or  other 
valuable  consideration  from  an}'  person,  is  guilty  of  a  misdemeanor. 

P.  C.  §  221.    Same  as  §  254,  N.  Y.  Penal  Code.    Sup.  1891.  ch.  86 

Sec  6176.  Civil  rights. —  That  all  persons  within  the  jurisdiction  of  the 
state  of  Minnesota  shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  ac- 
commodations, advantages,  facilities  and  privileges  of  inns,  public  conveyances 
on  land  or  water,  theatres  and  places  of  public  amusements,  restaurants  and 
barber  shops,  subject  only  to  the  conditions  and  limitations  established  by 
law  and  applicable  alike  to  all  citizens  of  every  race  and  color,  regardless  of 
any  previous  condition  of  servitude. 

1885,  ch.  224:  *' An  act  to  protect  all  citizens  in  their  civil  and  legal  rights.'*  Approved 
March  7th. 

Sec.  6177.  Penalties. —  That  any  person  who  shall  violate  the  foregoing 
section  by  den)Mng  to  any  citizen,  except  for  reasons  by  law^  applicable  to  citi- 
zens of  every  race  and  color,  and  regardless  of  any  previous  Qondition  of  serv- 
itude, the  full  enjoyment  of  any  of  the  accommodations,  advantages,  facilities 
or  privileges  in  said  section  enumerated,  or  by  aiding  or  inciting  such  denial^ 
shall  for  every  such  offense  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  less  than  one  hundred  nor  more  than  five 
hundred  dollars,  or  shall  be  imprisoned  not  less  than  thirty  days  nor  more 
than  one  year. 

1885,  ch.  224,  g  2. 
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TITLE  10. 


OF  CRIMES  AGAINST  THE  PERSON  AND  AGAINST  PUBLIC  DECENCY  AND  GOOD 

MORALS. 

This  contains  the  substance  of  the  matter  in  ch.  100,  G.  S.,  and  acts  1877,  ch.  137;  1874,  ch.  47. 

Of  Crimes  Against  Religious  Liberty  and  Conscience. 

Sec.  6178.  The  Sabbath.— The  first  day  of  the  week  being  by  general 
consent  set  apart  for  rest  and  religious  uses,  the  law  prohibits  the  doing  on 
that  day  of  certain  acts  hereinafter  specified,  which  are  serious  interruptions 
of  the  repose  and  religious  liberty  of  the  community. 

P.  C.  §  222.    Same  as  §  259,  N.  Y.  Penal  Code. 

Sec.  6179.  Sabbath  breaking.—  A  violation  of  the  foregoing  prohibition 
is  Sabbath  breaking. 

P.  C.  §  223.    Same  as  §  260,  N.  Y.  Penal  Code. 

Sec.  6180.  Sunday  defined.- Under  the  terra  ^' day,"  as  employed  in 
the  phrase  *'  first  day  of  the  week,"  when  used  in  this  chapter,  is  included  all 
the  time  from  midnight  to  midnight. 

P.  C.  §  224.    Same  as  §  261.  N.  Y.  Penal  Code.    Substantially  §  20  (21),  ch.  100,  G.  S. 

Sec.  6181.  Labor  on  Sunday. —  All  labor  on  Sunday  is  prohibited  ex- 
cepting the  works  of  necessity  or  charity.  In  works  of  necessity  or  charity  is 
included  whatever  is  needful  during  the  day  for  good  order,  health  or  com- 
fort of  the  community.  Provided,  however,  that  keeping  open  a  barber  shop 
on  Sunday  for  the  purpose  of  cutting  hair  and  shaving  beards  shall  not  be 
deemed  a  work  of  necessity  or  charity. 

P.  C.  §  225,  as  amended  1887,  ch.  54.  Approved  March  7th.  Amendment  added  the  proviso. 
G.  S.  ch.  100,  $i  19  (20):  No  person  shall  do  an)'  manner  of  labor,  business  or  work  on  Sunday, 
except  works  of  necessity  and  charity.  Acts  1874,  ch.  47,  enacted  that  this  prohibition  should 
not  apply  to  any  person  who  religiously  observes  the  seventh  day  of,  the  week,  commonly 
caUed  Saturday,  as  the  Sabbath.    8  M.  13 ;  9  M.  194 ;  14  M.  174 ;  20  M.  419 ;  23  M.  551 ;  41 M.  isa 

Sec.  6182.    Persons  observing  another  day  as  a  Sabbath.— It  is  a 

sufficient  defense  to  a  prosecution  for  servile  labor  on  the  first  day  of  the 
week  that  the  defendant  uniformly  keeps  another  day  of  the  week  as  holy  time, 
and  does  not  labor  upon  that  day^  and  that  the  labor  complained  of  was  done 
in  such  manner  as  not  to  interrupt  or  disturb  other  persons  in  observing  the 
tirst  day  of  the  week  as  holy  time. 

P.  C.  §  226.  Same  as  g  264,  N.  Y.  Penal  Code.  Acts  1874,  ch.  47,  enacted  that  tjie  law  pro- 
hibiting labor  on  Sunday  should  not  apply  to  any  person  who  religiously  observjbs  as  a  Sab- 
bath the  seventh  day  of  the  week,  commonly  called  Saturday. 

Sec.  6183.  Public  sports. —  All  shooting,  hunting,  fishing,  playing,  horse- 
racing,  gaming,  or  other  public  sports,  exercises  or  shows,  upon  the  first  day 
of  the  week,  and  all  noise  disturbing  the  peace  of  the  day,  are  prohibited. 

P.  C.  §  227.  Same  as  §  265,  N.  Y.  Penal  Qode.  G.  S.  ch.  100,  §  19  (20):  No  person  shall  be 
present  at  any  dancing  or  any  public  diversion,  show  or  entertainment,  or  take  part  in  any 
sport,  game  or  play  on  the  Lord's  day,  commonly  called  Sunday. 

Sec.  6184.   Trades,  manufactures,  and  mechanical  employments 

All  trades,  manufactures,  and  mechanical  employments  upon  the  first  day  of 
the  week  are  prohibited,  except  that  when  the  same  are  works  of  necessity 
they  may  be  performed  on  that  day  in  their  usual  and  orderly  manner,  so  as 
not  to  iriterfere  with  the  repose  and  religious  liberty  of  the  community. 

P.  a  g  228.  Without  the  exception,  same  as  §  266,  N.  Y.  Penal  Code.  G.  &  ch.  100,  §  19(20): 
No  person  shall  keep  open  his  shop,  warehouse  or  workhouse,  or  do  any  manner  of  labor,  busi- 
ness or  work,  except  works  of  necessity  and  charity,  which,  by  acts  1874,  ch.  47,  was  not  to 
apply  to  persons  who  observed  Saturday. 
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Seo.  6185.  Public  traffic. —  All  manner  of  public  selling  or  oflFering  for 
sale  of  any  property  upon  Sunday  is  prohibited,  except  that  articles  of  food  may- 
be sold  and  supplied  at  any  time  before  ten  o'clock  in  the  morning,  and  ex- 
cept also  that  meals  may  be  sold  to  be  eaten  on  the  premises  where  sold  or 
served  elsewhere  by  caterers;  and  prepared  tobacco  in  places  other  than 
where  spirituous  or  malt  liquors  or  wines  a^Q  kept  or  oflfered  for  sale,  and 
fruit,  confectionery,  newspapers,  drugs,  medicines,  and  surgical  appliancesmay 
be  sold  in  a  quiet  and  orderly  manner  at  any  time  of  the  day. 

P.  C.  §  229.     N.  Y.  Penal  Code.  §  267. 

Sec.  6186.  Serving  process  on  Sunday  prohibited.— All  service  of 
legal  process  of  any  kind  whatever,  upon  the  first  day  of  the  week,  is  prohib- 
ited, except  in  cases  of  breach  of  the  peace,  or  apprehended  breach  of  tbe 
peace,  or  when  sued  out  for  the  apprehension  of  a  person  charged  with  crime, 
or  except  where  such  service  is  specially  authorized  by  statute. 

.?*  C.  §  280.  Same  as  §  268,  N.  Y.  Penal  Code.  G.  S.  cb.  100,  ^  21  (29):  No  person  shall 
serve  or  execute  any  civil  process  on  the  Lord's  day,  and  if  done  the  service  was  void  and  the 
person  serving  liable  in  damages. 

Sec.  6187.  Punishment  of  Sabbath  breaking.— Sabbath  breaking  is 
a  misdemeanor,  punishable  by  a  fine  not  less  than  one  dollar  and  not  more 
than  ten  dollars,  or  by  imprisonment  in  a  county  jail  not  exceeding  five  dsLVSy 
or  by  both. 

P.  C.  §  231.  Same  as  §  269,  N.  Y.  Penal  Code.  O.  S.  ch.  100,  §  19  (20X  prescribed  fine  not 
exceeding  $2  for  each  offense.     Am.  1891,  ch.  87, 

Sec.  6188.  Preventing  performance  of  religious  act. —  A  person  who 
wilfully  prevents  by  threats  or  violence  another  person  from  performing  any 
lawful  act  enjoined  upon  or  recommended  to  such  person  by  the  religion 
which  he  professes,  is  guilty  of  a  misdemeanor.       ^ 

P.  C.  §  282.    Same  as  §  273.  N.  Y.  Penal  Code. 

Sec.  6189.  Disturbing  religious  meetings.—  A  person  who  wilfully 
disturbs,  interrupts,  or  disquiets  any  assemblage  of  people  met  for  religious 
worship,  by  any  cjf  the  acts  enumerated  in  the  next  section,  is  guilty  of  a  mis- 
demeanor. 

P.  C.  5$  233.  Same  as  §  274.  N.  Y.  Penal  Code.  G.  S.  ch.  100.  g  14  (15):  Whoever  wUfully 
interrupts  or  disturbs  any  assembly  of  the  people  met  for  worship  shall  be  punished,  etc. 

Sec.  6190.  What  constitutes  disturbance.—  The  following  acts,  or 
any  of  them,  constitute  disturbance  of  a  religious  meeting: 

i.  Uttering  any  profane  discourse,  committing  any  rude  or  indecent  act,  or 
making  any  unnecessary  noise,  either  within  the  place  where  such  meeting  is 
held,  or  so  near  it  as  to  disturb  the  order  and  solemnity  of  the  meeting; 

2.  Engaging  in,  or  promoting,  within  one  mile  of  the  place  where  a  religious 
meeting  is  held,  any  racing  of  animals  or  gaming  of  any  description; 

3.  Obstructing  in  any  manner,  without  authorit}'^  of  law,  WMthin  the  like 
distance,  free  passage  along  a  highway  to  the  place  of  such  meeting. 

P.  C.  §  234.  Same  as  §  275,  N.  Y.  Penal  Code.  G.  S.  cb.  100,  §  25  (26).  extended  to  shows 
and  plays  and  injury  or  destruction  of  any  harness,  tent  or  property  of  any  tent-holder.  Sec. 
23  (24)  providing  that  no  person  shall  keep  any  shop,  tent,  booth,  wagon  or  carriage  for  the 
sale  of,  or  shall  sell,  give  or  expose  to  sale,  any  spirituous  or  intoxicating  liquors,  goods  or  mer- 
chandise of  any  kind;  within  two  miles  of  any  public  assembly,  camp  or  grove  meeting  con- 
vened for  the  purpose  of  religious  worship,  was  not  carried  into  Penal  Code. 

Rape,  Abduction,  Carnal  Abuse  of  Children,  and  Seduction. 

Seo.  6191.  Rape.— Eape  is  an  aot  of  sexual  intercourse  with  a  female  noc 
the  wife  of  the  perpetrator,  committed  against  her  will  or  without  her  con- 
sent. A  person  perpetrating  such  an  act  of  sexual  intercourse  with  a  female 
of  the  age  of  ten  years  or  upwards  not  his  wife, 

1.  When  through  idiocy,  imbecility,  or  any  unsoundness  of  mind,  either 
temporary  or  permanent,  she  is  incapable  of  giving  consent;  or 
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2.  When  her  resistance  i&. forcibly  overcome;  or 

3.  When  her  resistance  is  prevented  by  fear  of  immediate  and  great  bodily 
harm,  which  she  has  reasonable  cause  to  believe  will  be  inflicted  upon  her;  or 

4.  When  her  resistance  is  prevented  by  stupor  or  by  weakness  of  mind,  pro- 
duced by  an  intoxicating  narcotic  or  anaesthetic  agenti^  administered  by  or  with 
the  privity  ot  the  defendant;  or 

5.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the  act,  and  this  is 
known  to  the  defendant, 

Is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  five  nor 
more  than  thirty  years. 

P.  C.  §  235>  N.  Y.  Penal  CkxJe,  §  278.  G.  S.  ch.  94,  ^  39  (49),  only  provided  that  whoever 
ravishes  and  carnally  knows  any  female  of  the  age  of  ten  years  or  more,  by  force  and  against 
her  will,  shall  be  imprisoned  not  more  than  thirty  or  less  than  ten  vears.  And  in  §  40  (50)^ 
whoever  unlawfully  and  carnally  knows  and  abuses  any  female  under  the  age  of  ten  year» 
Bbali  be  punished  in  state  prison  for  life.    5  M.  18;  6  M.  279.      Am.  1891,  ch.  88. 

Sec.  6192.  Carnal  knowledge  of  cWldren.—  Whoever  carnally  knows 
and  abuses  any  female  child  under  the  age  of  ten  years  ^hall  be  imprisoned 
in  the  state  prison  for  life. 

P.  a  §  236.    This  is  §  40  (50),  ch.  94,  G.  S.        Am.  1891,  ch.  90. 

Sec.  6193..  When  physical  ability  must  be  proved.— ]No  conviction 
for  rape  can  be  had  against  one  who  was  under  the  age  of  fourteen  years  at 
the  time  of  the  act  alleged,  unless  his  physical  ability  to  accomplish  penetra- 
tion is  proved  as  an  independent  faci,  beyond  a  reasonable  doubt. 

P.  C.  §  237.    Same  as  §  279,  N.  Y.  Penal  Code. 

Sko.  6194.  Penetration  sufi9.cient. —  Any  sexual  penetration,  however 
slight,  is  sufGcient  to  complete  the  crime. 

P.  C.  §  238.    Same  as  §  280,  N.  Y.  Penal  Code. 

Seo.  6195.    Compelling  woman  to  marry  or  be  defiled.— A  person 

who  by  force,  menace,  or  duress,  compels  a  woman,  against  her  will,  to  marry 
him,  or  to  marry  any  other  person,  or  to  be  defiled,  is  punishable  by  imprison- 
ment in  the  state  prison  for  not  less  than  three  nor  more  than  thirty  years, 
or  bj'  a  fine  of  not  more  than  one  thousand  dollars,  or  by  both. 

P.  C.  g  239.    N.  Y.  Penal  Code,  §  281. 

Sec.  6196.    Abduction —  A  person  who, 

1.  Takes  a  female  under  the  age  of  sixteen  years  for  the  purpose  of  prosti- 
tution or  sexual  intercourse,  or  without  the  consent  of  her  father,  mother, 
guardian,  or  other  person  having  legal  charge  of  her  person,  for  the  purpose 
of  marriage;  or 

2.  Inveigles  or  entices  an  unmarried  female  under  the  age  of  twenty-five 
years,  of  previous  chaste  character,  into  a  house  of  ill-fame  or  of  assignation, 
or  elsewhere,  for  the  purpose  of  prostitution  or  sexual  intercourse;  or 

3.  Takes  or  detains  a  woman  unlawfully  against  her  will,  with  intent  to 
compel  her,  by  force,  menace,  or  duress,  to  marry  him,  or  to  marry  any  other 
person,  or  to  be  defiled;  or 

4.  Being  parent,  guardian  or  other  person  having  legal  charge  of  the  per- 
son of  a  female  under  the  age  of  sixteen  years,  consents  to  her  taking  or  de- 
taining by  any  person  for  the  purpose  of  prostitution  or  sexual  intercourse. 

Is  guilty  of  abduction,  and  punishable  by  imprisonment  in  the  state  prison 
for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  one  thousand  dol- 
lars, or  by  both. 

P.  C.  S  240.  N.  Y.  Penal  Code,  §  282.  No  law  against  abduction  until  acts  1877,  ch.  127, 
proTiding  that  any  person  who  shaU  inveigle,  entice  or  take  away  any  unmarried  female  of 
|>reviou8  chaste  character,  under  twenty-five  years  of  age,  from  her  father's  home,  or  where- 
ever  else  she  may  be.  for  the  purpose  of  probtitution  at  a  house  of  ill-fame,  assignation  or  else- 
where, and  every  person  who  shall  aid  or  assist  in  such  abduction  for  such  purpose,  shall  be 
guilty  of  f^ony.     47  M.  560. 
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Sec.  6197.  When  no  conviction. —  No  conviction  can  be  had  for  abduc- 
tion or  compulsory  marriage  upon  the  testimony  of  the  female  abducted  or 
compelled,  unsupported  by  other  evidence. 

P.  C.  §241,  as  amended  1887,  cb.  64.  ADoroved  March  Ist.  Amendment  struck  out  "or 
defilemeBt,*'  after  marriago,  and  "  or  denied,",  after  compelled.  N.  Y.  Penal  CJode,  §  288. 
This  is  the  proviso  in  acts  1877,  ch.  127,  which  also  required  indictment  within  two  years. 

Sec.  6198.  Seduction  under  promise  of  marriage.— A  person  who, 
under  promise  of  marriage,  seduces  and  has  sexual  intercourse  with  an  un- 
married female  of  previous  chaste  character,  is  punishable  by  imprisonment 
in  the  state  prison  for  not  more  than  five  years,  or  by  a  fine  of  not  more  than 
one  thousand  dollars,  or  by  both. 

'  P.  C.  §  242.  Same  as  ^  284,  N.  Y.  Penal  Ck>de.  G.  S.  ch.  100,  g  6,  provided  that  any  on- 
married  man  who  under  the  promise  of  marriage,  or  any  married  man,  who  seduces  and  has 
illicit  connection  with  any  unmarried  female  of  previous  chaste  character,  is  guilty  of  felony. 
4  M.  825;  835;  41  M.  50;  43  M.  490. 

Sec.  6199.  Subsequent  marriage.— The  subsecjuent  intermarriage  of 
the  parties,  or  the  lapse  of  two  years  after  the  commission  of  the  offense  be- 
fore the  finding  of  an  indictment,  is  a  bar  to  a  prosecution  for  a  violation  of 
the  last  section. 

P.  Gg243.    Same  as  §  285,  N.Y.  Penal  Code.   Same  provision  in  §  6,  cb.  100,  G.  S.    4  M.  325, 835.* 

Sec  6200.    Complainant  must  be  corroborated No  conviction  can 

be  had  for  the  offense  specified  in  section^  two  hundred  and  fortj^-two,  upon 
the  testimony  of  the  female  seduced,  unsupported  by  other  evidence. 

P.  C.  §  244  Same  as  §  286,  N.  Y.  Penal  Code.  Same  provision  in  §  6.  ch.  100,  G.  a  i  Sec 
6198. 

Sec  6201.  Indecent  assault. —  A  person  who  takes  any  indecent  liber- 
ties with  or  on  the  person  of  any  female,  not  a  public  prostitute,  without  her 
consent  expressly  given,  and  which  acts  do  not  in  law  amount  to  a  rape,  an 
attempt  to  commit  a  rape,  or  an  assault  with  intent  to  commit  a  rape,  or  any 
person  who  takes  such  indecent  liberties  with  or  on  the  person  of  any  female 
child  under  the  age  of  ten  years,  without  regard  to  whether  she  consents  to 
the  same  or  not,  is  guilty  of  a  felony. 

P.  C.  §  245.    Am.  1891,  ch.  89. 

Abandonment  and  Otheb  Acts  of  Cruelty  to  Childben. 

Sbc  6202.    Abandonment  of  wife  or  of  child  under  ten  years —  A 

parent  or  other  person  having  the  care  or  custody  for  nurture  or  education  of 
a  child  under  the  age  of  ten  years,  who  deserts  the'child  in  any  place,  with  the 
intent  wholly  to  abandon  it,  is  punishable  by  imprisonment  m  the  state  prison 
for  not  more  than  one  year;  *and  a  husband,  who,  without  lawful  excuse,  and 
against  her  will,  so  deserts  his  wife,  is  guilty  of  a  misdemeanor. 

P.  (;.  §  246,  as  amended  1889,  ch.  212.  Amendment  changed  the  years  from  six  to  ten  and 
imprisonment  from  seven  years  in  state  prison  or  one  in  county  jail  to  one  yearm  state  prison, 
and  added  matter  below*     N.  Y.  Penal  Code,  §  287. 

Sec  6203.    Unlawfully  omitting  to  provide  for  wife  or  cliild — 

Any  person  who  wilfully  omits,  without  lawful  excuse,  to  perform  a  duty  by 
law  imposed  upon  him  to  furnish  food,  clothing,  shelter  or  medical  attend- 
ance to  his  wife  or  to  a  minor,  is  guilty  of  a  misdemeanor. 

P.  C.  §  247,  as  amended  1889,  ch.  212,  g  2.  Amendment  inserted  ''to  his  wife  or."  N.  Y. 
Penal  Code,  §  28a  • 

Sec  6204.    Endangering  life,  health  or  ntorals  of  child.—  A  per- 

son  who,  having  the  care  or  custody  of  a  minor,  either 

1.  Wilfully  causes  or  permits  the  minor's  life  to  be  endangered,  or  its  health 
to  be  injured,  or  its  morals  to  become  depraved;  or 

2.  Wilfully  causes  or  permits  the  minor  to  be  placed  in  such  a  situation,  or 
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to  engage  in  such  an  occupation,  that  its  life  is  endangered,  or  its  health  is 
hkely  to  be  injured,  or  its  morals  likely  to  be  impaired, 

Is  guilty  of  a  misdemeanor. 

P.  C.  ^  248.    Same  as  g  289,  N.  Y.  Penal  Code. 

Sec.  6205.  Children  under  sixteen.—  A  person  who  admits  to,  or  al- 
lows to  remain  in  any  dance  house,  concert  saloon,  or  in  any  place  where 
wines  or  spirituous  or  malt  liquors  are  sold  or  given  away,  or  in  any  place  of 
entertainment  injurious  to  iporals,  owned,  kept,  or  managed  by  him  in  whole 
or  in  part,  any  child  actually  or  apparently  under  tiie  age  of  sixteen  years, 
unless  accompanied  bv  its  parent  or  guardian,  is  guilty  of  a  misdemeanor. 
*Any  person  who  shall  suflFer  or  permit  any  such  child  to  play  any  game  of 
skill  or  chance  in  any  such  place,  or  to  be  or  remain  therem,  shall  be  guilty 
of  a  misdemeanor. 

P.  C.  §  249.    Same  as  §  290,  N.  Y.  Penal  Code,  except  below  ♦ 

Seo.  6206.  Same — Employments  proMbited.— A  person  who  employs 
or  causes  to  be  employed,  or  who  exhibits,  uses,  or  has  in  his  custody  for  the 
purpose  of  exhibiting  or  employing,  any  child  apparantly  or  actually  under  the 
age  of  sixteen  years,  or  who,  having  the  care,  custody,  or  control  of  such 
child  as  parent,  relative,  guardian,  emploj^er,  or  otherwise,  sells,  lets  out,  gives 
away,  or  in  any  way  procures  or  consents  to  the  employment  or  exhibition  of 
such  a  child,  either 

1.  As  a  rope  or  wire  walker,  dancer,  gymnast,  contortionist,  ridec,  or  acro- 
bat; or, 

2.  In  begging  or  receiving  alms,  or  in  any  mendicant  occupation;  or, 

3.  In  any  indecent  or  immoral  exhibition  or  practice;  or, 

4.  In  any  practice  or  exhibition  dangerous  or  injurious  to  the  life,  limb, 
health,  or  morals  of  the  child. 

Is  guilty  of  a  misdemeanor. 

P.  C.  §  250.  N.  Y.  Penal  Code,  S  293.  Acts  1879,  ch.  75  {ante,  §§  2115-2119),  regulates 
employment  of  children.       See  1893,  ch.  96. 

Abortion  and  Concealing  Death  of  Infant. 

Sec  6207.  Abortion. —  A  person  who,  with  intent  thereby  to  produce 
the  miscarriage  of  a  woman,  unless  the  same  is  necessary  to  preserve  the  life 
of  the  woman,  or  of  the  child  with  which  she  is  pregnant,  either 

1.  Prescribes,  supplies,  or  administers  to  a  woman,  whether  pregnant  or 
not,  or  advises  or  causes  a  woman  to  take  any  medicine,  drug,  or  substance;  or 

2.  Use^,  or  causes  to  be  used,  any  instrument  or  other  means. 

Is  guilty  of  abortion,  and  is  punishable  by  imprisonment  in  the  state  prison 
for  not  more  than  four  years,  or  in  a  county  jail  for  not  more  than  one  year. 

P.  C.  §  251.  Same  as  §  294,  N.  Y.  Penal  Code,  This  is  contained  in  acts  1873,  ch.  9,  §§  1,  2, 
IS  amended  1875,  ch.  49. 

Seo.  6208.  Pregnant  woman  attempting  abortion. —  A  pregnant 
woman  who  takes  any  medicine,  drug  or  substance,  or  uses  or  submits  to  the 
use  of  any  instrument  or  other  means,  with  intent  thereby  to  produce  her  own 
miscarlhiage,  unless  the  same  is  necessary  to  preserve  her  life,  or  that  of  the 
child  whereof  she  is  pregnant,  is  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  one  year,  nor  more  than  four  years. 

P.  C.  §  252.    Same  as  §  295,  N.  Y.  Penal  Code.     Substantially  contained  in  §  3,  ch.  9,  acts 

187a 

SEa  6209.  Evidence.—  No  person  shall,  in  any  prosecution  under  either 
of  the  two  foregoing  sections,  be  protected  from  testifying  as  a  witness  for 
the  reason  that  the  testimony  of  such  witness  would  tend  to  criminate  or 
disgrace  such  witness;  provided,  however,  that  no  testimony  so  given  of  a 
^hiu^cter  tending  to  criminate  or  disgrace  such  witness  shall  ever  be  used  in 
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evidence  in  any  action,  prosecution  or  proceeding,  civil  or  criminal,  against 
such  witness,  or  against  nis  or  her  personal  representatives, 
P.  a  §  258.    Substantially  §  5,  ch.  9,  acts  1873. 

Seo.  6210.  Concealing  birth. —  A  person  who  endeavors  to  conceal  the 
birth  of  a  child  by  any  disposition  of  the  dead  body  of  the  child,  whether  the 
child  died  before  or  after  its  birth,  is  guilty  of  a  misdemeanor. 

P.  C.  §  254.  Same  as  §  296,  N.  Y.  Penal  Code.  G.  S.  ch.  100,  §§  7.  8,  provided  that  if  a 
woman  conceals  the  death  of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a  bastard* 
BO  that  it  may  not  be  known  whether  such  issue  was  born  alive  or  not,  or  whether  it  was  not 
murdered,  shaU  be  punished,  etc. 

Sec.  6211.  Selling  drugs,  etc. —  A  person  who  manufactures,  gives  or 
sells  an  instrument,  a  medicine  or  drug,  or  aii^y  other  substance,  with  intent 
that  the  same  may  be  unlawfully  us^  in  procuring  the  miscarriage  of  a 
woman,  is  guilty  of  a  felony. 

P.  C.  g  255.  Same  as  §  297,  N.  Y.  Penal  Code.  Acts  1873.  oh.  9,  §  4,  prescribed  punishment 
for  advertisipg  means  of  causing  abortion. 

Bigamy,  Incest,  Sodomy,  Adulteey  and  Fornication. 

Sec  6212.  Bigamy  —  Punishment. —  A  person  who,  having  a  husband 
or  a  wife  living,  marries  another  person^  or  in  this  state  continues  to  cohabit 
with  such  second  husband,  or  wife,  is  guilty  of  bigamy,  and  is  punishable  by 
imprisonment  in  the  state  prison  for  not  more  than  live  years. 

P.  C.  g  256.  Same  as  g  296,  N.  Y.  Penal  Code.  Substantially  §  2,  ch.  lOO,  G.  a,  except  the 
punishment     12  M.  476. 

Sec.  6213.    Same  —  Exceptions —  The  last  section  does  not  extend, 

1.  To  a  person  whose  former  husband,  or  wife,  has  been  absent  for  five  years 
successively  then  last  past,  without  being  known  to  him  or  her  within  that 
time  to  be  living,  and  believed  by  him,  or  her,  to  be  dead;  or 

2.  To  a  person  whose  former  marriage  has  been  pronounced  void,  or  an- 
nulled, or  dissolved,  by  the  judgment  of  a  court  of  competent  jurisdiction. 

P.  C.  §  257..  N.  Y.  Penal  Code,  §  299.  SubstantiaUy  §  8,  ch.  100,  G.  S.,  except  the  number 
of  years  and  party  divorced  not  gmlty  of  the  cause  of 'divorce. 

Seo.  6214.  Punishment  of  consort. —  A  person  who  knowingly  enters 
into  a  marriage  with  atiother,  which  is  prohibited  to  the  latter  by  the  forego- 
ing provisions  of  this  chapter,  is  punishable  by  imprisonment  in  the  state 
prison  for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  both. 

P.  C.  §  258.    Same  as  §  801,  N.  Y.  Penal  Code. 

Sec.  6216.  Incest. —  When  persons,  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  law  to  be  incestuous  and  void,  inter- 
marry or  commit  adultery  or  fornication  with  each  other,  each  of  them  is' 
punishable  by  imprisonment  in  the  state  prison  for  not  more  than  ten  years. 

P.  C.  §  259.  Same  as  §  802.  N.  Y.  Penal  Code.  Same  as  §  12  (18),  ch.  100,  G.  S.,  except  pun- 
ishment.    See  1893,  oh.  90. 

SEa  6216.  Crime  against  nature —  A  person  who  commits  the  detest- 
able and  abominable  crime  against  nature,  with  mankind  or  with  a  beast,  or 
attempts  sexual  intercourse  with  a  dead  body,  is  punishable  by  imprisonment 
in  the  state  prison  for  not  less  than  five  nor  more  than  twenty  years. 

P.  C.  §  260.  Same  as  §  803,  N.  Y.  Penal  Code.  G.  S.  ch.  100,  S  13  (14),  provided  whoever 
commits  sodomy  or  the  crime  against  nature  either  with  mankind  or  any  beast  shall  be  pun- 
ished, etc. 

Sec.  6217.  Same  —  Penetration. —  Any  sexual  penetration,  however 
slight,  is  sufficient  to  complete  the  crime  specified  in  the  last  section. 


P.  C.  g  261.    Same  as  §  804,  N.  Y.  Penal  Code. 
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Sec.  6218.  Adultery. —  If  any  married  woman  has  sexual  intercourse 
with  a  man  other  than  her  husband,  whether  married  or  not,  they  shall  both 
be  guilty  of  adultery,  and  shall  be  punished  by  imprisonment  in  the  state 
prison  not  more  than  two  years,  or  by  fine  not  exceeding  three  hundred  dol- 
lars; but  no  prosecution  shall  be  commenced  except  on  the  complaint  of  the 
husband,  or  the  wife,  save  when  such  husband  or  wife  is  insane;  and  no  such 
prosecution  shall  be  commenced  after  one  year  from  the  time  of  the  commis- 
sion of  the  oifense. 

P.  C.  §  262.  G.  S.  ch.  100,  §  1,  provided  whoever  commits  the  crime  of  adultery  shall  be 
punished,  etc.  When  the  crime  is  committed  between  a  married  woman  and  a  man  not  mar- 
ried, the  man  shall  be  guilty  of  adultery  and  liable  to  same-  punishment;  otherwise  substan- 
tialiy  as  above.    4  M.  835. 

Sec.  6219.  Fornication. —  If  any  man  and  a  single  woman  cohabit  to- 
gether they  shall  be  both  guilty  of  fornication,  and  be  punished  by  imprison- 
ment in  the  county  jail  not  more  than  thirty  days,  or  by  fine  not  exceeding 
thirty  dollars. 

P.  C.  §  263.  Q.  S.  ch.  100,  §  5.  If  any  man  commits  fornication  with  any  single  woman 
eich  of  tnem  shall  be  punishable,  etc.,  as  above.       Am.  1891,  eh.  91. 

Violating  Sepulture  and  the  Remains  of  the  Dead. 

Sec.  6220.  Right  to  direct  disposal  of  one's  own  body  after  death. 
A  person  has  a  right  to  direct  the  manner  in  which  his  body  shall  be  disposed 
of  after  his  death;  and  also  to  direct  the  manner  in  which  any  part  of  his 
body,  which  becomes  separated  therefrom  during  his  lifetime,  shall  be  disposed 
of;  and  the  provisions  of  this  chapter  do  not  apply  to  any  case  where  a  per- 
son has  given  directions  for  the  disposal  of  his  body  or  any  part  thereof  in- 
consistent with  these  provisions. 

P.  C.  §  264.    Same  as  §  805,  N.  Y.  Penal  Code. 

Sec.  6221.  Duty  of  burial. —  Except  in  the  cases  in  which  a  right  to  dis- 
sect it  is  expressly  conferred  by  law,  every  dead  body  of  a  human  boing,  lying 
within  this  state,  must  be  decently  buried  within  a  reasonable  time  after  death. 

P.  C.  §  265.    Same  as  §  806.  N.  Y.  Penal  Code. 

Sbo.  6222.  Removal  for  burial  in  other  states.—  The  last  section  does 
not  impair  any  right  to  carry  the  dead  body  of  a  human  being  through  this 
state,  or  to  remove  from  this  state  the  body  of  a  person  dying  withm  it,  for 
the  purpose  of  burying  the  same  elsewhere. 

P.  C.  §  266.    Same  as  §  307,  N.  Y.  Penal  Code. 

Sec.  6223.    Dissection,  when  allowed — The  right  to  dissect  the  dead 
body  of  a  human  being  exists  in  the  following  cases: 
1."^  In  the  cases  prescribed  by  special  statutes. 

2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an  inquest  upon  the 
body,  so  far  as  such  coroner  authorizes  dissection  for  the  purposes  of  the  in- 
quest, and  no  further. 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of  the  deceased, 
being  charged  by  law  with  the  duty  of  burial,  may  authorize  dissection  for  the 
purpose  of  ascertaining  the  cause  of  death,  and  no  further. 

P.  C.  §  267.  Same  as  §  308,  N.  Y.  Penal  Code.  Acts  1872,  ch.  22,  as  amended  1879,  ch.  42; 
1887,  cli.  40  {ante,  §§  678-681;,  provides  for  subjects  for  dissection. 

Sec.  6224.  Unlawful  dissection  a  misdemeanor. —  A  person  who 
makes,  or  causes  or  procures  to  be  made,  any  dissection  of  the  body  of  a 
human  being,  except  by  authority  of  law,  or  in  pursuance  of  a  permission 
given  by  the  deceased,  is  guilty  of  a  misdemeanor. 

P.  C.  g  268.    Same  as  §  309,  N.  Y.  Penal  Code. 

Sbc.  6225.  Remains  after  dissection  must  be  buried —  In  all  oases 
in  which  a  dissection  has  been  made,  the  provisions  of  this  chapter,  requiring 
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the  burial  of  a  dead  body,  and  punishing  interference  with  or  injuries  to  it, 
apply  equally  to  the  remains  of  the  body  dissected,  as  soon  as  the  lawful  pur- 
poses of  such  dissection  have  been  accomplished. 
P.  C.  §  269.    Same  as  §  310.  N.  Y.  Penal  Ckxle. 

Sec.  6226.  Body  Stealing. —  A  person  who  removes  the  dead  body  of  a 
human  being,  or  any  part  thereof,  from  a  grave,  vault  or  other  place,  where 
the  same  has  been  buried,  or  from  a  place  where  the  same  has  been  deposited 
while  awaiting  burial,  without  authority  of  law,  with  intent  to  sell  the  same, 
or  for  the  purpose  of  dissection,  or  for  the  purpose  of  procuring  a  reward  for 
the  return  of  the  same,  or 'from  malice  or  wantonness,  is  punishable  by  im- 
prisonment in  the  state  prison  for  not  more  than  five  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

P.  C.  4$  270.  Same  as  §  311,  N.  Y.  Penal  Code.  G.  S.  ch.  100,  §  15  (16),  was  limited  to  who- 
ever unlawfully  and  wilfully  digs  up,  disinters,  removes  or  conveys  any  human  body,  or  the 
reiuaius  thereof,  or  knowingly  aids,  etc. 

Sec.  G227.  Receiving  stolen  body. —  A  person  who  purchases,  or  re- 
ceives, except  for  the  purpose  of  burial,  the  dead  body  of  a  human  being,  or 
any  part  thereof,  knowing  that  the  same  has  been  removed  contrary  to  the 
last  section,  is  punishable  by  imprisonment  in  the  state  prison  for  not  more 
than  three  years. 

P.  C.  g  271.     Same  as  §  312,  N.  Y.  Penal  Code. 

Sec.  6228.  Opening  grave. —  A  person  who  opens  a  graVe  or  other  place 
of  interment,  temporary  or  otherwise,  or  a  building  wherein  the  dead  body 
of  a  human  being  is  deposited  while  awaiting  burial,  without  authority  of 
law,  with  intent  to  remove  the  body,  or  any  part  thereof,  for  the  purpose  of 
selling  it,  or  demanding  money  for  the  same,  or  for  the  purpose  of  dissection, 
or  Iroui  malice  or  wantonness,  or  with  intent  to  steal  or  remove  the  coffin  or 
an}^  part  thereof,  or  anything  attached  thereto,  or  any  vestment  or  other  arti- 
cle interred,  or  intended  to  be  interred,  with  the  dead  bodj',  is  punishable  by 
imprisonment  in  the  state  prison  for  not  more  than  two  year^,  or  by  a  fine 
of  not  more  than  two  hundred  and  fifty  dollars,  or  by  both. 

P.  C.  §  2T2.  Same  as  §  813,  N.  Y.  Penal  Code.  G.  S.  ch.  100,  §  15  (16),  was  limited  to  un- 
lawfully and  wilfully  digging  up,  disinterring,  removing  or  conveying  any  human  body  or  the 
remaius  thereof,  or  knowingly  aids  therem. 

Sec.  G229.  Arresting  or  attaching  a  dead  body.—  A  person  who  ar- 
rests or  attaches  the  dead  body  of  a  human  being,  upon  any  debt  or  demand 
whatever,  or  detains  or  claims  to  detain  it  for  any  debt  or  demand,  or  upon 
any  pretended  lien  or  charge,  is  guilty  of  a  misdemeanor. 

P.  C.  S  273.    Same  as  §  314,  N.  Y.  Penal  Ck>de. 

Sec.  6230.  Disturbing  funerals.—  A  person  who,  without  authority  of 
law,  obstructs  or  detains  any  persons  engaged  in  carrying  or  accompanying 
the  dead  body  of  a  human  being  to  a  place  of  burial,  is  guilty  of  a  misde- 
meanor. 

P.  C.  g  274.    Same  as  §  815,  N.  Y.  Penal  Code. 

Indecent  Exposdbes,  Obscene  Exhibitions,  Books  and  Pbints,    and  Bawdy 
AND  Other  Disorderly  Houses. 

Seo.  6231.  Exposure  of  person.—  A  person  who  wilfully  and  lewdly 
exposes  his  person,  or  the- private  parts  thereof,  in  any  public  place,  or  in  any 
place  where  others  are  present,  or  procures  another  to  so  expose  himself,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  275.  Same  as  g  316,  N.  Y.  Penal  Code.  Acts  1881,  ch,  33.  provided :  Whoever,  being 
over  fourteen  years  of  age,  wilfully  makes  any  indecent  exposure  of  bis  person  in  any  public 
place,  or  any  place  where  there  are  other  persons  to  be  offended  or  annoyed,  or  utters  or  uses 
any  obscene  or  licentious  language  or  words  in  the  presence  or  hearing  of  any  female,  shall  be 
lined  not  more  than  one  hundred  nor  less  than  live  dollars,  or  by  imprisonment  in  the  oounty 
jail  not  exceeding  thirty  days  or  less  than  ten  days.  This  act  amended  G.  S.  ch.  100,  by  adding 
tills  provision  thereto,  and,  as  Penal  Code  repealed  this  chapter,  it  may  also  be  repealed. 
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Sec.  6232.  Public  indecency.—  Any  person  who  is  guilty  of  any  open 
or  gross  lewdness  or  lascivious  behavior,  or  any  public  indecenc\%  other  than 
the  one  prohibited  by  the  preceding  section,  is  guilty  of  a  misdemeanor. 

P.  C.  §  276.  Same  provision  in  §  4,  ch.  100,  G.  S.,  which  also  provided  against  lewdly  and 
lasdvionsly  cohabiting  and  associating  together. 

Sko.  6233.    Obscene  prints.—  A  person  who 

1.  Sells,  lends,  gives  away,  or  offers  to  give  away,  or  shows,  or  has  in  his 
possession  with  intent  to  sell  or  give  away,  or  show  or  advertise,  or  otherwise 
offers  for  loan,  gift,  sale,  or  distribution,  an  obscene  or  indecent  book,  maga- 
zine, pamphlet,  newspaper,  story  paper,  writing,  paper,  picture,  drawing,  or 
photograph,  or  any  article  or  instrument  of  indecent  or  immoral  character,  or 
who  designs,  copies,  draws,  photographs,  prints,  utters,  publishes,  or  other- 
wise prepares  such  a  book,  picture,  drawing,  paper,  or  other  article,  or  writes, 
or  prints,  or  causes  to  be  written  or  printed,  a  circular,  advertisement,  or  no- 
tice of  any  kind,  or  gives  information  orally,  stating  when,  where,  how,  or  of 
whom,  or  by  what  means,  such  an  indecent  or  obscene  article  or  thing  can  be 
purchased  or  obtained;  or 

2.  Sells,  lends,  gives  away,  or  shows,  or  has  in  his  possession  with  intent  to 
sell,  or  give  away,  or  to  show,  or  advertises  or  otherwise  offers  for  loan,  gift, 
sale,  or  distribution,  to  any  minor  child,  any  book,  pamphlet,  magazine,  news- 
paper, or  other  printed  paper,  devoted  to  the  publication,  or  principally  made 
up  of  criminal  news,  police  reports,  or  accounts  of  criminal  deeds,  or  pictures 
and  stories  of  deeds  of  bloodshed,  lust,  or  crime;  or 

3.  Exhibits  upon  any  street  or  highway,  or  in  any  other  place  within  the 
view  of  any  minor  child,  any  book,  magazine,  pamphlet,  newspaper,  writing, 
paper,  picture,  drawing,  photograph,  or  other  article  or  articles  coming  within 
the  descriptions  of  articles  mentioned  in  the  first  and  second  subdivisions  of 
this  section,  or  any  of  them;  or 

4.  In  any  manner  hires,  uses,  or  employs  any  minor  child  to  sell  or  give 
away,  or  in  any  manner  to  distribute,  or  who,  having  the  care,  custody,  or 
control  of  any  minor  child,  permits  such  child  to  sell,  give  awa}^  or  in  any 
other  manner  distribute,  any  book,  magazine,  pamphlet,  newspaper,  story 
paper,  writing,  paper,  picture,  drawing,  photograph,  or  other  article  or  matter 
coming  within  the  descriptions  of  articles  and  matter  mentioned  in  the  first 
and  second  subdivisions  of  this  section,  or  any  of  them, 

Is  guilty  of  a  misdemeanor. 

P.  C.  §  277.  N.  Y.  Penal  Code,  §.^  317,  318.  G.  S.  ch.  100.  §  11  (12),  made  similar  pro*-  nons. 
This  is  substantially  ^  1,  ch.  2j^,  acts  1885,  which  also  contained  the  following  as  section  2: 

'*  All  municipal  courts  and  justices  of  the  peace,  on  complaint,  supported  by  oath  or  affirma- 
tion, that  any  person  has  in  his  possession  or  control  any  obscene  and  indecent  books,  papers, 
articles,  and  things  described  in  this  act  shaU  issue  a  warrant  directed  to  the  sheri^  of  the 
county  within  which  such  complaint  shtill  be  made,  or  to  any  constable,  marshal  or  police  of- 
ficer within  said  county,  directing  bim,  them  or  any  of  them,  to  search  for.  seize  and  take 
poe-iession  of  such  obscene  and  indecent  books,  papers,  articles  and  things;  and  said  court  and 

i'ustice  of  the  peace  shall,  upon  the  conviction  of  the  person  or  persons  offending,  under  the 
iw  any  of  the  provisions  of  this  act,  forthwith,  in  the  presence  of  the  person  or  pei-sons  upon 
whose  complaint  the  said  seizure  or  arrest  ismade.'if  he  or  they  shall  after  notice  thereof  elect 
to  be  present,  destroy  or  cause  to  be  destroyed  the  aforesaid  books,  papers,  articles  and  things 
and  hbail  cause  to  be  entered  upon  the  records  of  his  court  the  fact  of  such  destruction. 

**  Justices  of  the  peace  and  municipal  courts  shaU  have  jurisdiction  of  the  offenses  men- 
tioned in  this  act.'' 

This  act  was  not  expressly  repealed  by  Penal  Code«  but  first  section  as  amended  1887,  ch.  56, 
is  impliedly  repealed  by  foregoing  section.     See  1898,  ch.  91. 

Sue.  6234.  Prevent  conception  —  Cause  abortion —  A  person  who 
sells,  lends,  give3  away,  or  in  any  manner  exhibits  or  offers  to  sell,  lend,  or 
give  away,  or  has  in  his  possession,  with  intent  to  sell,  lend,  or  give  away,  or 
advertises  or  offers  for  sale,  loan,  or  distribution,  any  instrument  or  article, 
or  any  drug  or  medicine,  for  the  prevention  of  conception,  or  for  causing  un- 
lawful abortion,  or  who  writes  or  prints,  or  causes  to  be  written  or  printed,  a 
card,  circular,  pamphlet,  advertisement,  or  notice  of  any  kind,  or  gives  infor- 
mation orally,  stating  when,  where,  how,  of  whom,  or  by  what  means,  such 
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an  article  or  medicine  can  ))e  purchased  or  obtained,  or  who  manufactures  any 
such  article  or  medicine,  is  guilty  of  a  misdemeanor. 

P.  C.  §  278.    Substantially  same  provision  in  §  4,  ch.  9,  acts  1878.    See  1893,  eh.  92. 

Sec  6235.  Mailing,  carrying  obscene  print,  etc. —  A  person  who  de- 
posits, or  causes  to  be  deposited,  in  any  post-office  within  the  state,  or  places 
in  charge  of  an  express  company,  or  of  a  common  carrier,  or  other  person,  for 
transportation,  any  of  the  articles  or  things  specified  in  the  last  two  sections, 
or  any  circular,  book,  pamphlet,  advertisement,  or  notice  relating  thereto, 
with  the  intent  of  having  the  same  conveyed  by  mail  or  express,  or  in  any 
other  manner,  or  who  knowingly  or  wilfully  receives  the  same,  with  intent 
to  carry  or  convey,  or  knowingly  or  wilfully  carries  or  convoys  the  same,  by 
express,  or  in  any  other  manner,  except  in  the  United  States  mail,  is  guilty  of 
a  misdemeanor. 

P.  C.  g  279.    Same  as  §  319.  N.  Y.  Penal  Code. 

Sec.  6236.  Physician's  instruments.— An  article  or  instrument,  used 
or  applied  by  physicians  lawfully  practicing,  or  by  their  direction  or  prescrip- 
tion, for  the  cure  or  prevention  of  disease,  is  not  an  article  of  indecent  or  im- 
moral nature  or  use,  withm  this  chapter.  The  supplying  of  such  articles  to 
such  phj^sicians  or  by  their  direction,  or  prescription,  is  not  an  offense  under 
this  chapter. 

P.  C.  §  280.     Same  as  §  321,  N.  Y.  Penal  Code. 

Sec.  6237.  Houses  of  ill-fame— Disorderly  houses.—  A  person  who 
keeps  a  house  of  ill-fame  or  assignation  of  any  description,  or  a  house  or  place 
for  persons  to  visit  for  unlawful  sexual  intercourse,  or.  for  any  other  lewd,  ob- 
scene, or  indecent  purpose,  shall  be  guilty  of  felony.  Any  person  who  keeps 
a  disorderly  house,  or  any  place  of  public  resort  by  which  the  peace,  comfort, 
or  decency  of  a  neighborhood  is  habitually  disturbed,  or  who  as  agent  or 
owner,  lets  a  building  or  any  portion  of  a  building,  knowing  that  it  is  intended 
to  be  used  for  any  purpose  specified  in  this  section,  or  who  permits  a  building 
or  a  portion  of  a  building  to  be  so  used,  is  guilty  of  a  misdemeanor. 

P.  eg  281.  Same  as  §  822.  N.  Y.  Penal  Code.  G.  S.  ch.  100,  §§  9,  10:  Whoever  keeps  house 
of  Ul-fame  resorted  to  for  purpose  of  prostitution  or  lewdness,  lease  and  contract  void. 

Lotteries. 
This  contains  substance  of  §§  1-5,  ch.  99,  G.  8. 

Sec.  6238.  Lottery  defined. —  A  lottery  is  a  scheme  for  the  distribution 
of  property  by  chance,  among  persons  who  have  paid  or  agreed  to  pay  a  val- 
uable consideration  for  the  chance,  whether  called  a  lottery,  raffle,  or  gift 
enterprise,  or  by  some  other  name. 

P.  C.  §  282.    Same  as  §  323.  N.  Y.  Penal  Code.    48  M.  560. 

Sec.  6239.    Unlawful. —  A  lottery  is  unlawful  and  a  public  nuisance. 

P.  C.  §  283.    Same  as  §  324,  N.  Y.  Pepal  Code.    48  M.  556. 

Sec.  6240.  Contriving,  drawing,  etc.,  lottery.—  A  person  wlio  con- 
trives, proposes  or  draws  a  lottery,  or  assists  in  contriving,  proposing,  or 
drawing  the  same,  is  punishable  by' imprisonment  in  the  state  prison  for  not 
more  than  two  years  or  by  a  fine  of  not  more  than  one  thousand  dollars,  or 
both. 

p.  C.  §  284.  Same  as  §  325,  N.  Y.  Penal  Code.  G.  8.  ch.  99.  §  1,  read  •'  whoever  sets  up  or 
promotes.*' 

Sec  6241.  Selling  lottery  tickets.—  A  person  who  sells,  gives,  or  in  any 
way  whatever  furnishes  or  transfers,  to  or  for  another,  a  ticket,  chance,  bhare, 
or  interest,  or  any  paper,  certificate,  or  instrument,  purporting  to  be  or  to 


no8 


Digitized  by 


Google 


PENAL  CODE  —  CBIMES  AGAINST  PUBUO   DECENCY.      [SeCS.  6242-6247. 

represent  a  ticket,  chance,  share,  or  interest  in  or  dependent  upon  the  event 
of  a  lottery,  to  be  drawn  within  or  without  this  state,  is  guilty  of  a  misde- 
meanor. 

P.  a  S  285.  Same  as  8  326,  N.  Y.  Penal  Code.  G.  S.  ch.  99,  §  2,  provided  that  whoever, 
either  for  himself  or  another,  offers  or  has  in  hid  possession  or  in  any  wise  aids  or  assists  in  selling, 
DCKOtiating  or  disposing.  Sections  4,  5.ch.  99,  G.  S.,  provided  against  selling  fictitious  lottery 
tickets,  which  was  not  carried  into  Penal  Code  excepting  so  far  as  sentence  in  above  section, 
••  purporting  to  be  or  to  represent." 

Sec.  6242.  Advertising  lotteries. — A  person  who,  by  writing  or  printing, 
or  by  circular  or  letter,  or  in  any  other  way,  advertises  or  publishes  an  ac- 
count of  a  lottery,  whether  within  or  without  the  state,  stating  how,  when, 
or  where  the  same  is  to  be,  or  has  been,  drawn,  or  what  are  the  prizes  therein, 
or  any  of  them,  or  the  price  of  a  ticket,  or  any  share  or  interest  therein,  or 
where  or  how  it  may  be  obtained,  is  guilty  of  a  misdemeanor. 

P.  C.  §  286.    Same  as  §  827,  N,  Y.  Penal  Code.    Substantially  contained  in  §  8,  ch.  99,  G.  S. 

Sec.  6243.  Disposing  of  property  by  lottery.—  A  person  who  offers 
for  sale  or  distribution,  in  any  way,  real  or  personal  property,  or  any  interest 
therein,  to  be  determined  by  lot  or  chance,  dependent  upon  the  drawing  of  a 
lottery  within  or  without  this  state,  or  who  sells,  furnishes  or  procures,  or 
causes  to  be  sold,  furnished,  or  procured,  in  any  manner,  a  chance  or  share,  or 
any  interest  in  property  offered  for  sale  or  distribution,  in  violation  of  this 
chapter,  or  a  ticket  or  other  evidence  of  such  a  chance,  share,  or  interest,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  287.    Same  as  §  328,  N.  Y.  Penal  Code.    Substance  contained  in  g  1,  ch.  99,  G.  a  48  M.  556. 

Sec.  6244.  Lottery  office. —  A  person  who  opens,  sets  up,  or  keeps  by 
himself,  or  another  person,  an  office  or  other  place  for  registering  the  num- 
bers of  tickets  in  a  lottery  within  or  without  this  state,  or  for  making,  receiv- 
ing, or  registering  any  bets  or  stakes  for  the  drawing,  or  result  of  such  a  lot- 
tery, or  who  advertises  or  in  any  way  publishes  any  account  of  an  opening, 
setting  up,  or  keeping  of  such  an  office  or  place,  is  guilty  of  a  misdemeanor. 

P.  C.  g  28a    Same  as  ^  329,  N.  Y.  Penal  Co-le.     Substance  in  §  1,  ch.  99.  G.  S. 

Sec.  6245.  Insuring  lottery  tickets,  etc.—  A  person  who  insures  or  re- 
ceives any  consideration  for  insuring,  for  or  against  the  drawing  of  a  ticket, 
share,  or  interest  in  a  lottery,  or  of  a  number  of  such  a  ticket,  share,  or  in- 
terest, or  who  receives  any  valuable  consideration  upon  an  agreement  to  pay 
money,  or  deliver  property,  in  the  event  that  a  ticket,  share,  or  interest,  or  a 
number  of  such  a  ticket,  share,  or  interest  in  a  lottery,  shall  prove  fortunate  or 
unfortunate,  or  shall  be  drawn  or  not  drawn  in  a  particular  way  or  in  a  partic- 
ular order,  or  who  promises  or  agrees,  or  offers  to  pay  money  or  to  deli  ver  prop- 
erty, or  to  do,  or  forbear  to  do,  anything  for  the  benefit  of  any  person,  with 
or  without  consideration,  upon  any  accident  or  contingency  dependent  on  the 
drawing  thereof,  or  of  any  number  or  ticket  therein,  is  guilty  of  a  misde- 
meanor. 

P.  C.  §  289.    Same  as  §  880,  N.  Y.  Penal  Code. 

Sbc.  6246.  Advertising  to  insure. —  A  person  who,  by  writing  or  print- 
ing, or  by  circular  or  letter,  or  in  any  other  way,  advertises  or  publishes  an 
offer,  notice,  or  proposition,  in  violation  of  the  last  section,  is  guilty  of  a  mis- 
demeanor. 

P.  C.  g  290.    Same  as  §  831,  N.  Y.  Penal  Ck)de. 

SEa  6247.  Letting  building  for  lottery  purposes.—  A  person  who 
lets,  or  permits  to  be  used,  any  building  or  portion  of  a  building,  knowing 
that  it  is  intended  to  be  used  for  any  of  the  purposes  declared  punishable  by 
this  chapter,  is  guilty  of  a  misdemeanor. 

P.  C.  §  291.    Same  as  §  888,  N.  Y.  Penal  Code. 
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Sec.  624S.  Lotteries  out  of  this  state.— The  provisions  of  this  chapter 
are  applicable  to  lotteries  drawn,  or  to  be  drawn,  out  of  this  state,  whether 
authorized  or  not  by  the  laws  of  the  state  where  they  are  drawn,  or  to  be 
drawn,  in  the  same  manner  as  to  lotteries  drawn,  or  to  be  drawn,  within  this 
state. 

P.  C.  §  292.     Same  as  §  834,  N.  Y.  Penal  Code. 

Sec.  0249.  Advertisements  by  persons  out  of  this  state.—  The  pro- 
visions of  sectionsHwo  hundred  and  eighty-six  and  two  hundred  and  ninety 
are  applicable,  whenever  the  advertisement  was  published,  or  the  letter  or 
circular  sent,  or  delivered,  through  or  in  this  state,  though  the  person  causing 
or  procuring  the  same  to  be  published,  sent  or  delivered,  was  out  of  the  state 
at  the  time  of  so  doing. 

P.  C.  §  293.    Same  as  §  335,  N.  Y.  Penal  Code,      i  §§  6342,  6346. 

Gaming. 
This  contains  substance  of  g§  6-18,  ch.  99.  G.  S.,  and  acts  1874,  ch.  48,  repealed  by  this  code. 

Sec.  6250.    Gambling  prohibited. —  Gambling  with  cards,  dice,  gaming^ 
taLles,  or  any  other  gambling  devices  whatever,  is  prohibited. 
P.  a  §  294.    Same  as  §  6,  ch.  99.  G.  S. 

Sec.  6251 .  Penalty. —  Whoever  deals  cards  at  the  game  called  faro,  pharo, 
or  forty-eight,  whether  the  same  is  dealt  with  fifty-two  or  any  other  number 
of  cards,  and  whoever  keeps  any  gambling  device  whatever,  designed  to  be 
used  in  gambling,  shall  be  punished  by  line  not  exceeding  two  hundred  dol- 
lars, or  imprisonment  m  the  county  jail  not  exceeding  six  months,  or  both. 

P.  C.  §  295.  Same  as  §  7,  ch.  99,"  G.  S.,  except  punishment.  Acts  1874.  ch.  48,  repealed, 
provided  that  every  violation  of  any  statute  prohibiting  gambling  is  declared  a  misdemeanor. 

Sec.  G252.  Betting. —  Whoever  bets  any  money  or  other  property'  at  or 
upon  any  gaming  table,  game  or  device,  shall  be  punished  by  fine  not  exceed- 
ing twenty  nor  less  than  five  dollars. 

P.  C,  g  296.    Same  as  §  8.  ch.  99,  G.  S. 

Sec.  6253.  Premises  used  for  gaming.—  Whoever  suffers  any  gaming 
table,  faro  bank  or  gambling  device  to  be  set  up  or  used  for  the  purpose  oi 
gambling,  in  <any  house,  building,  steamboat,  raft,  keelboat  or  boom,  lot,  yard 
or  garden,  to  him  belonging  or  by  bim  occupied,  or  of  which  he  has  the  con- 
trol, shall  be  punished  by  fine  not  exceeding  two  hundred  dollars,  or  impris- 
onment in  the  count}^  jail  not  exceeding  six  months,  or  both. 

P.  C.  §  297.     Same  as  §  9.  ch.  99.  G.  S.,  except  punishment.     17  M.  72. 

Seo.  6254.  Evidence. —  No  person  shall  be  incapacitated  or  excused  from 
testifying  touching  any  offense  committed  by  another  against  any  of  the  pro- 
visions of  this  chapter  relating  to  gambling,  by  reason  of  his  having  bet  or 
played  at  the  prohibited  games  or  gambling  devices;  but  the  testimony  which 
may  be  given  by  such  person  shall  in  no  case  be  used  against  such  wilness. 

P.  C.  §  298.     Same  as  S  10,  ch.  99,  G.  S. 

Sec.  6255.  Recovery  of  money  or  goods  lost.—  Whoever  by  playing 
at  cards,  dice  or  other  game,  or  by  betting  on  the  hands  or  sides  of  such  as 
are  gambling,  loses  to  any  person  so  playing  or  betting  any  sum  of  money 
or  any  goods  whatever,  and  pays  or  delivers  the  same,  or  any  part  thereof,  to 
the  winner,  the  person  so  losing  and  paying  or  delivering  the  same,  may  sue 
for  and  recover  such  money  by  a  civil  action  before  any  court  having  compe- 
tent jurisdiction. 

P.  C.  g  299.     Same  as  §  12  (13),  ch.  99,  G.  S. 

Sec.  6256.  Notes,  etc.,  for  gambling  debt  void — All  notes,  bills, 
bonds,  mortgages  or  other  securities  or  conveyances  whatever,  in  which  the 
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whole  or  any  part  of  the  consideration  shall  be  for  any  money  or  goods  won 
by  gambling  or  playing  at  cards,  dice  or  any  other  game  whatever,  or  b}'  bet- 
ting on  the  sides  or  hands  of  any  person  gambling,  or  for  reimbursing  or  re- 
paying any  money  knowingly  lent  or  advanced  at  the  time  and  place  of  such 
gambling  or  bettino^,  or  lent  and  advanced  for  any  gambling  or  betting  to 
any  person  so  gambling  or  betting,  shall  be  void  and  of  no  effect,  as  between 
the  parties  to  the  same,  and  as  to  all  persons  except  such  as  hold  or  claim 
under  them  in  good  faith  without  notice  of  the  illegality  of  the  consideration 
of  such  contract  or  conveyance. 

P.  C.  §  800.     Same  as  §  13  (14),  ch.  99.  G.  S. 

SKa  6257.  Swindling  by  cards. —  Whoever,  by  the  means  of  three-card 
monte,  so  called,  or  of  any  other  form  or  device,  sleight  of  hand  or  otlier 
means  whatever,  by  use  of  cards  or  instruments  of  like  character,  or  by  any 
other  instrument,  trick  or  devise,  obtains  from  another  person  any  money  or 
other  property  of  any  description,  shall  be  deemed  guilty  of  the  crinne  of 
swindling,  and  shall,  on  conviction  thereof,  be  punished  by  a  fine  not  less  than 
two  hundred  dollars  nor  more  than  two  thousand  dollars^  or  by  imprisonment 
in  the  state  prison  not  less  than  two  years  nor  more  than  five  years,  or  by 
both  such  tine  and  imprisonment,  in  the  discretion  of  the  court.  All  persons 
aiding,  encouraging,  advising  or  confederating  with,  or  knowingly  harboring 
or  concealing  any  such  person  or  persons,  or  in  any  manner  being  accessory 
to  the  commission  of  the  above  described  offense,  or  confederating  together 
for  the  purpose  of  playing  such  games,  shall  be  deemed  principals  therein,  and 
punished  accordingly. 

P.  C.  §  801.  This  is  §  1.  ch.  180,  acts  1877.  Acts  1874,  ch.  48,  §  1,  declares  such  actions  to 
be  misdemeanors. 

Seo.  6258.  Same  — Power  to  arrest.— Every  person  shall  possess  the 
power  and  authority,  and  it  shall  be  the  duty  of  every  conductor,  or  any  other 
employe,  on  any  railroad,  car  or  train,  and"^  of  every  captain,  clerk,  or  other 
employe,  on  any  boat,  or  station  agent  at  any  railway  depot,  or  the  officers  of 
any  fairs  or  fair  grounds,  and  the  proprietors  of  any  places  of  public  resort 
and  their  employes,  with  or  without  warrant,  to  arrest  any  person  or  persons 
whom  they,  or  either  of  them,  shall  find  in  the  act  of  committing  any  of  the 
offenses  mentioned  in  section*  three  hundred  and  one  of  this  chapter,  or  any 
person  or  persons  whom  he  or  they  may  have  good  reason  to  believe  to  have 
been  guilty  of  the  commission  ot  the  said  offenses,  and  to  take  such  person  or 
persons  before  a  magistrate,  in  any  county  where  jurisdiction  to  try  said  of- 
fenses exists,  and  deliver  such  person  or  persons  so  arrested  to  the  magistrate, 
and  make  written  complaint,  under  oath,  of  the  facts.  And  for  executing  the 
powers  conferred  by  this  section,  the  person  making  the  arrest  shall  possess 
the  same  powers  in  all  respects  as  are  possessed  by  officers  with  warrants,  in- 
cluding the  power  to  summon  assistance.  And  it  shall  be  the  duty  of  the  per- 
son making  such  arrest  to  also  arrest  the  person  injured  or  defrauded  by 
reason  of  the  commission  of  any  of  the  offenses  mentioned  in  section  three 
hundred  and  one  of  this  chapter,  and  take  such  person  before  the  examining 
magistrate,  who  shall  require  such  person  to  give  securit}'  to  appear  and  testify 
on  the  trial  of  the  cause.  And  the  persons  performing  the  services  required 
by  this  chapter  shall  receive  the  same  compensation  as  sheriffs  receive  for  like 
services. 

P.  C.  g  802.  This  is  §  8,  ch.  130,  acts  1877.  Acts  1874,  ch.  48,  §  8,  provided  substantlaUjr 
same  provision,  but  limited  to  railroads  and  steamboats,    i  §  6257. 

Seo.  6259.  Swindlers  to  be  ejected  — Laws  to  be  posted.—  It  shall 
be  the  duty  of  any  conductor,  captain,  hotel  or  saloonkeeper,  proprietor  or 
manager  of  any  public  conveyance,  or  place  of  public  resort,  and  the  officer 
of  any  fair  or  fair  grounds,  to  eject  from  his  car,  train,  boat,  hotel,  saloon, 
public  conveyance,  fair  grounds,  or  place  of  public  resort,  any  person  known 
to  him,  or  whom  he  has  good  reason  to  believe  to  be  a  three-card-monte  man, 
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or  who  offers  to  wager  or  bet  money  or  other  valuable  things  upon  what  is 
commonly  known  as  tbree-card-monte,  or  bet  on  any  trick  or  game  with  cards 
or  other  gaming  device,  and  for  such  ejection  no  action  for  damage  shall  bo 
maintained.  And  all  parties  operating  any  public  conveyance  by  which  pas- 
sengers are  carried  shall  keep  posted  up  a  copy  of  this  chapter  in  such  coa- 
veyance. 

P.  C.  §  808.  This  is  §  4,  ch.  180,  acts  1877.  Same  provision  in  g  2,  cb.  48,  acts  1874,  bat 
limited  to  conductors  of  railroad  trains. 

Sec.  6260.  Neglect  to  arrest. — Any  conductor  of  a  railroad  train,  station 
agent,  captain  of  any  steamboat,  proprietor  or  manager  of  any  public  con- 
veyance, otBcer  of  any  fair  or  fair  grounds,  or  place  of  public  resort,  any 
hotel  or  saloonkeeper,  or  any  agent  or  employe,  who  shall  fail,  neglect,  or 
refuse  to  perform  tbe  duties  nerem  mentioned,  or  who  shall  knowingly  suffer 
or  permit  a  violation  of  this  chapter,  shall  be  deemed  guilty  of  a  misde- 
meanor. 

P.  C.  §  804.    This  is  §  5,  ch.  180,  acts  1877. 

Sec.  6261.  Evidence. —  Any  person  maybe  convicted  for  violations  of 
this  chapter  on  his  own  confession  out  of  court,  or  upon  the  testimony  of  any 
accomplice. 

P.  C.  §  305.    This  is  §  6,  ch.  180,  acts  1877. 

Pawistbbokers. 

Sec.  6262.  Pawnbroking  without  license. —  A  person  who  carries  on 
the  business  of  a  pawnbroker,  by  receiving  goods  in  pledge  for  loans  at  a  rate  of 
interest  above  that  allowed  by  law,  except  by  virtue  of  a  license  from  a  munic- 
ipal corporation  or  other  authority  ^empowered  to  grant  licenses  to  pawn- 
brokers, is  guilty  of  a  misdemeanor. 

P.  C.  §  806.    Same  as  §  853,  N.  Y.  Penal  Code. 

Sec.  6263.  Refusing  to  exhibit  stolen  goods  to  owner.—  A  pawn- 
broker, or  person  carrying  on  the  business  of  a  pawnbroker,  or  junk  dealer, 
who,  having  received  any  goods  which  have  been  embezzled  or  stolen,  refuses 
or  omits  to  exhibit  them,  upon  demand,  during  the  usual  business  faours^  to 
the  owner  of  said  goods  or  his  agent  authorized  to  demand  ati  inspection 
thereof  or  to  any  public  officer,  is  guilty  or  a  misdemeanor. 

P.  C.  §  807.    Same  as  §  854,  N.  Y.  Penal  Code. 

Sec.  6264.    Selling  before  time  to  redeem  expired A  pawnbroker 

who  sells  any  article  received  by  him  in  pledge,  before  the  time  to  redeem  the 
same  has  expired,  or  who  wilfully  refuses  to  disclose  the  name  of  the  pur- 
chaser, or  the  price  received  by  him  for  any  article  received  by  him  in  pledge, 
and  subsequently  sold,  is  guilty  of  a  misdemeanor. 

P.  C.  §  808.    Same  as  §  855,  N.  Y.  Penal  Ck)de. 
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TITLE  11. 

OF  OTHER  OFFENSES. 

Sbo.  6265.  Acts  of  intoxicated  physicians.—  A  physician  or  surgeon, 
or  person  practicing  as  such,  who,  being  in  a  slate  of  intoxication,  administers 
any  poison,  drug  or  medicine,  or  does  any  other  act  as  a  physician  or  surgeon, 
to  another  person,  by  which  the  life  of  th^  latter  is  endangered  or  seriously 
affected,  is  guilty  of  a  misdemeanor. 

P.  a  §  809.  Same  as  §  857,  N.  Y.  Penal  Code.  Q.  a  ch.  101,  §  5  (6),  was  limited  to  pre- 
scribing any  poison,  drug  or  medicine  to  another  person,  and  §  20  (80),  ch.  94,  G,  S.,  to  admin- 
istering any  poison,  drag  or  medicine,  or  doing  any  other  act  which  produces  death. 

Sec.  6266.  Poisoning  food,  drink  or  medicine — A  person  who  wil- 
fully mingles  poison  with  any  food,  drink  or  medicine  intended  or  prepared 
for  the  use  of  human  bein^,  and  a  person  who  wilfully  poisons  any  spring, 
well  or  reservoir  of  water,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  ten  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  live  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

P.  C.  §  810.    Same  as  §  858.  N.  Y.  Penal  Code.    Substantially  §  44  (54),  ch.  94,  G.  S. 

Sec.  6267.  Overloading  passenger  vessel.—  A  person  navigating  a  ves- 
sel for  gain,  who  wilfully  or  negligently  receives  so  manj^  passengers,  or  such 
a  quantity  of  other  lading  on  board  the  vessel,  that  by  means  thereof  it  sinks 
or  is  overset  or  injured,  and  thereby  the  life  of  a  human  being  is  endangered, 
is  guilty  of  a  misdemeanor. 

P.  C.  §  811.  Same  as  §  359,  N.  Y.  Penal  Code.  This  is  §  17  (27),  ch.  94,  G.  S.,  except  the 
panishment. 

Sko.  6268.    Unauthorized  pressure  of  steam A  person  who  applies, 

or  causes  to  be  applied,  to  a  steam  boiler  a  higher  pressure  of  steam  than  is 
allowed  by  law,  or  by  the  inspector,  officer  or  person  authorized  to  limit  the 
pressure  of  steam  to  be  applied  to  such  boiler,  is  guilty  of  a  misdemeanor. 

P.  C.  S  812.  Same  as  §  860.  N.  Y.  Penal  Code.  Q.  S.  ch.  94,  §  18  (28).  was  limited  to  creat- 
ing or  allowing  to  be  created  such  an  undue  quantity  of  steam  as  to  burst  or  break  the  boiler 
or  other  apparatus. 

Sec.  6269.  Generation  of  unsafe  amount  of  steam.—  A  captain  or 
other  person  having  charge  of  the  machinery  or  boiler  of  a  steamboat,  used 
for  the  conveyance  of  passengers,  in  the  waters  of  this  state,  who,  from  igno- 
rance or  gross  neglect,  or  for  the  purpose  of  increasing  the  speed  of  the  boat, 
creates,  or  causes  to  be  created,  an  undue  and  unsafe  pressure  of  steam,  is 
guilty  of  a  misdemeanor. 

P.  C.  g  318.  Same  as  §  861.  N.  Y.  Penal  Code.  Substantially  §  18  (28).  ch.  94,  G.  S..  except 
that  the  undue  quantity  should  oe  such  *'ai»  to  burst  or  break  the  boiler  or  other  apparatus."' 

Seo.  6270.  Mismanagement  of  steam  boilers.—  An  engineer  or  other 
person  having  charge  of  a  steam  boiler,  steam  engine,  or  other  apparatus  tor 
generating  or  employing  steam,  employed  in  a  railway,  manufactory  or  other 
mechanical  works,  who,  wilfully  or  from  ignorance  or  gross  neglect,  creai'.o 
or  allows  to  be  created,  such  an  undue  quantity  of  steam  as  to  burst  the  boiler, 
engine  or  apparatus,  or  cause  any  other  accident  whereby  human  life  is  en- 
dangered, is  guilty  of  a  misdemeanor. 

P.  C.  §  S14.  Same  as  §  862,  N.  Y.  Penal  Ck)de.  This  was  contained  in  §  18  (28),  ch.  94, 
G.  S. 

SKa  6^71.    Solemnizing  unlawful  marriages.—  A  minister,  or  magis- 
trate, who  solemnizes  a  marriage  when  either  of  the  parties  is  known  to  him 
to  be  under  the  age  of  legal  consent,  or  to  be  an  idiot  or  insane  person,  or  a 
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marriage  to  which,  within  his  knowledge,  a  legal  impediment  exists,  is  guilty 
of  a  misdemeanor. 

P.  C.  §  315.  Same  ap  %  376,  N.  Y.  Penal  CJode.  Section  3878,  ante,  imposes  fine  for  solem- 
nizing marriage  **  knowing  of  any  legal  impediment,"  and  g  3883,  ante,  for  knowingly  solem- 
nizing any  marriage  contrary  to  law. 

Sec.  G272.  Idiot,  lunatic,  insane  — Treatment.— A  person  who  con- 
fines  an  idiot,  lunatic  or  insane  person,  in  any  other  manner  or  in  any  other 
place  than  as  authorized  by  law,  and  a  person  guilty  of  harsh,  cruel  or  "unkind 
treatment  of,  or  any  neglect  of  duty  towards,  any  idiot,  lunatic  or  insane  per- 
son under  confinement,  whether  lawfully  or  unlawfully  confined,  is  guilty  of 
a  misdemeanor. 

P.  a  S  316.    Same  as  §  377,  N.  Y.  Penal  Code. 

Sec.  G273.  Frauds  on  hotel  keepers.— A  person  w^ho  obtains  any  food 
or  accommodation  at  an  inn  without  paying  therefor,  with  intent  to  defraud 
the  proprieior  or  manager  thereof,  or  who  obtains  credit  at  an  inn  by  use  of 
any  false  pretense,  or  who,  after  obtaining  credit  or  accommodation  at  an  inn^ 
absconds  and  surreptitiously  removes  his  baggage  therefrom  without  paying 
for  his  food  and  accommodation,  is  guilty  of  a  misdemeanor. 

P.  C.  ?  817.  Same  as  §  882,  N.  Y.  Penal  Code.  Acte  1874,  ch.  52,  §  3,  as  amended  1875, 
ch.  Ill  {ante,  ^  3810),  w  only  alfected  by  this  section  in  so  far  as  the  doctrine  of  implied  repeals 
applies.     Am.  1891,  ch.  29. 

Sec.  6274.  Acrobatic  exhibitions. —  The  proprietor,  occupant,  or  lessee 
of  any  place  where  acrobatic  exhibitions  are  held,  who  permits  any  person  to 
perform  on  any  trapeze,  rope,  pole,  or  other  acrobatic  contrivance,  without 
network  or  other  sufficient  means  of  protection  from  falling  or  other  accident, 
is  guilty  of  a  misdemeanor,  punishable  for  the  first  oflfense  by  a  fine  of  two 
hundred  and'lifty  dollars,  and  for  each  subsequent  offense  by  a  fine  of  two 
hundred  and  fifty  dollars  and  imprisonment  not  less  than  three  months  nor 
more  than  one  year. 

P.  a  g  313.    Same  as  §  384,  N.  Y.  Penal  Ckxle. 


TITLE  12. 
OF  CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY. 

Acts  1866,  ch.  82,  prohibiting  throwing  offal  in  lakes  and  rivers;  1866,  ch.  42,  prohibiting^ 
the  going  at  large  of  diseased  sheep;  1868,  ch.  59,  as  amended  1879,  ch.  46,  prohibiting  glan- 
dered  animals  from  running  at  large;  1869,  ch.  42,  prohibiting  the  importation  of  Tezaa  catUe, 
were  repealed  by,  and  provisions  thereof  not  carried  into,  Penal  Code. 

Sec.  6275.  "  Public  nuisance  "  defined.—  A  public  nuisance  is  a  crime 
against  tlie  order  and  economy  of  the  state,  and  consists  in  unlawfully  dom_ 
an  act,  or  omitting  to  perform  a  duty,  which  act  or  omission 

1.  Annoys,  injures,  or  endangers  the  comfort,  repose,  health,  or  safety  of 
any  considerable  number  of  persons;  or 

2.  Oflfends  public  decency;  or 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  obstruct,  or  renders 
dangerous  for  passage,  a  lake,  or  a  navigable  river,  bay,  stream,  canal,  or  basin, 
or  a  public  park,  square,  street,  alley,  or  highway;  or 

4.  In  any  way  renders  a  considerable  number  of  persons  insecure  in  life,  or 
the  use  of  property. 

P.  C.  §  319.     Same  as  §  885,  N.  Y.  Penal  Code. 
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Sec.  6276.  Same  —  Unequal  damage.—  An  act  which  affects  a  consider- 
able number  of  persons,  in  either  of  the  ways  specified  in  the  last  section,  is 
not  less  a  nuisance  because  the  extent  of  the  damage  is  unequal. 

P.  C.  §  820.    Same  as  §  886.  N.  Y.  Penal  CJode. 

Sec.  6277.  Same  —  Misdemeanor. —  A  person  who  commits,  or  main- 
tains, a  public  nuisance,  the  punishment  for  wnich  is  not  specially  prescribed, 
or  who  wilfully  omits  or  refuses  to  perform  any  legal  auty  relating  to  the 
removal  of  such  a  public  nuisance,  is  guilty  of  a  misdemeanor. 

P.  C.  §  821.    Same  as  §  387.  N.  Y.  Penal  Code. 

Sec.  6278.    Permitting  building  to  be  used  for  nuisance A  person 

who  lets,  or  permits  to  be  used,  a  building,  or  portion  of  a  building,  knowing 
that  it  is  intended  to  be  used  for  committing,  or  maintaining,  a  public  nuisance, 
is  guilty  of  a  misdemeanor. 

P.  C.  §  322.    Same  as  §  388,  N.  Y.  Penal  Code. 

Sec.  6279.  Keeping  gunpowder  unlawfully —  A  person  who  makes, 
or  keeps,  gunpowder,  nitro-glycerine,  or  any  other  explosive  or  combustible 
material,  within  a  city  or  village,  or  carries  such  materials  through  the  streets 
thereof,  in  a  quantity  or  manner  prohibited  by  law,  or 'by  ordinance  of  the 
city  or  village,  is  guilty  of  a  misdemeanor.  And  a  person  who,  by  the  care- 
.less,  negligent  or  unauthorized  use  or  management  of  gunpowder  or  other  ex- 
plosive substance,  injures,  or  occasions  the  injury  of,  the  person  or  property 
of  another,  is  punishable  by  imprisonment  in  the  county  jail  for  not  more 
than  one  year. 

P.  C.  §  328.     Same  as  §  389,  N.  Y.  Penal  Code,  except  the  punishment. 

Sec.  6280.  Obfetructing  health  officer*—  A  person  who  wilfully  op- 
poses, or  obstructs,  a  health  officer,  or  physician  charged  with  the  enforcement 
of  the  health  laws,  in  performing  any  legal  duty,  is  guilty  of  a  misdemeanor. 

P.  C.  S  824.    Same  as  §  396,  N.  Y.  Penal  Code. 

Sec.  6281.  Wilful  violation  of  health  laws.—  A  person  who  wilfully 
violates  any  provision  of  the  health  laws,  the  punishment  for  violating  which  is 
not  otherwise  prescribed  by  thos6  laws,  or  by  this  code,  and  a  person  who  wil- 
fully violates,  or  refuses,  or  omits  to  comply  with  any  lawful  order  or  regulation 
prescribed  by  any  board  of  health  or  health  officer,  or  any  regulation  lawfully 
made  or  established  by  any  public  officer  under  authority  ot  the  health  laws, 
is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  a  fine  not  exceeding  two  thousand  dollars,  or  by  both. 

P.  C.  g  325.     Same  as  §  897,  N.  Y.  Penal  Code. 

Sec.  6282.  Apothecary  or  druggist. —  An  apothecary  or  druggist,  or  a 
person  employed  as  clerk,  or  salesman,  by  an  apothecary  or  druggist,  or  other- 
wise carrying  on  business  as  a  dealer  in  drugs  or  medicines,  who,  in  putting 
up  any  drugs  or  medicines,  or  making  up  any  prescription,  or  filling  any  order 
for  drugs  or  medicines,  wilfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  any  untrue  label,  stamp,  or  other  designation  of  contents  upon 
any  box,  bottle,  or  other  package  containing  a  drug  or  medicine,  or  substitutes 
a  different  article  for  any  article  prescribed,  or  ordered,  or  puts  up  a  greater 
or  less  quantity  of  any  article  than  that  prescribed  or  ordered,  or  otherwise 
deviates  from  the  terms  of  the  prescription  or  order  which  he  undertakes  to 
follow,  in  consequence  of  which  human  life  or  health  is  endangered,  is  guilty 
of  a  misdemeanor. 

P.  C.  ^  326.  Same  as  §  401,  N.  Y.  Penal  Code.  G.  S.  ch.  101,  §  6  (7),  required  labeling  of 
poisons  only. 

Sec.  6283.  Selling  poison  without  recording.— An  apothecary  or 
druggist,  or  a  person  employed  as  clerk  or  salesman  bv  an  apothecary  or 
druggist,*  or  any  person  otherwise  carrying  on  business,  who  shall  sell  or  give 
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away  arsenic,  or  its  preparations,  aconite,  belladonna,  lead  or  its  preparations, 
mercury  or  its  preparations,  hydrocyariic  acid,  oxalic  acid,  copper  or  its  prep- 
arations, phosphorus,  oil  of  savin,  oil  of  tansy,  morphine,  strychnine,  lauda- 
num, rough  on  rats,  or  cyanide  of  potassium,*  without  first  recording  in  a 
book  to  be  kept  for  that  purpose  the  name  and  residence  of  the  person  receiv- 
ing such  poison,  together  with  the  kind  and  quantity  of  such  poison  received, 
exce[)t  upon  the  written  order  or  prescription  of  some  practicing  physician 
whose  signature  is  attached  to  the  order,  is  guilty  of  a  misdemeanor.f  Any 
person  purchasing  any  of  the  above  named  drugs,  who  shall  give  the  person 
selling  the  same  a  false  name  for  registration,  shall,  upon  conviction  thereof, 
be  deemed  guilty  of  a  misdemeanor:  Provided,  that  tliis  section  shall  not  ap- 
ply to  the  sale  of  paris  green. 

P.  C.  §  327,  as  amended  1889,  ch.  210.  Approved  April  83d.  Amendment  between  *  *  and 
below  f.  This  is  subatantially  acts  1875,  ch»  91.  See  ante,  §  667,  for  acts  1885,  ch.  147.  N.  Y. 
Penal  Code,  §  402.    Am.|l89!,  ch.  126. 

Sko.  6284.  Refusing  to  exhibit  records.—  A  person  whose  duty  it  is 
by  the  last  section  to  keep  a  book  for  recording  the  sale  or  gift  of  poisons, 
who  wilfully  refuses  to  permit  *any  officer  or  person  acting  under  the  direc- 
tions of  an  officer,^  to  inspect  said  book  upon  a  reasonable  demand  made 
during  the  ordmary  business  hours,  shall,  upon  conviction  thereof,  be  deemed 
guilty  of  a  niisdemllanor,  and  be  punished  by  a  fine  not  to  exceed  fifty  dollars. 

P.  C.  g  328,  as  amended  1889,  ch.  213.  Approved  April  23d.  Amendment  inserted  matter 
between  ♦  *.     N.  Y.  Penal  Code,  §  403. 

Seo.  6285.  Selling  poison  without  label — An  apothecary  or  druggist, 
or  a  person  employed  as  clerk  or  salesman  by  an  apothecary  or  druggist,  or 
any  person  otherwise  carrying  on  business,  who  shall  sell  or  give  away  ar- 
senic or  its  preparations,  aconite,  belladonna^lead  or  its  preparations,  mercury 
or  its  preparations,  hydrocyanic  acid,  oxalic  acid,  copper  or  its  preparations, 
morphine,  phosphorus,  oil  of  savin,  oil  of  tansy,  oil  of  cedar,  strychnine, 
rough  on  rats,  cyanide  of  potassium,  carbolic  acid,  tincture  nux  vomica,  fluid 
extract  ergot,  fluid  extract  cotton  roo't,  chloroform,  chloral  hydrate,  croton 
oil,  sulphate  of  zinc,  mineral  acids,  stramonium,  conium,  opium  or  its  prepara- 
tions, except  paregoric  and  Dewees'  carminative,*  without  attaching  to  the 
vial,  box  or  parcel  containing  such  substance,  a  label  with  the  name  and  resi- 
dence of  such  person,  the  word  "  poison,"  and  the  name  of  such  article  writ- 
ten or  printed,  or  partly  written  and  partly  printed  thereon  in  plain  and 
legible  characters,  is  guilty  of  a  misdemeanor. 

P.  C.  S  329,  as  amended  1889.  ch.  210.  Approved  April  23d.  Amendment  above  *.  This 
was  required  by  g  6  (7),  ch.  101,  G.  S.  Acts  18«5,  ch.  147,  §  14  {ante,  %  667),  contains  some 
different  provibions  not  inconsistent  with  this  section.    N.  Y.  Penal  Code,  §  404.  1891.  ch  r36. 

Sec.  6286.  ]V(edical  prescriptions. —  Ko  person  employed  in  a  drug 
store  or  apothecary  shop  shall  prepare  a  medical  prescription  unless  he  has 
served  two  years'  apprenticeship  in  such  store  or  shop,  or  is  a  graduate  of  a 
medical  college  or  college  of  pharmacy,  except  under  the  direct  supervision  of 
some  person  possessing  one  of  those  qualifications;  nor  shall  any  proprietor 
or  other  person  in  charge  of  such  store  or  shop  permit  any  person  not  pos- 
sessing such  qualifications  to  prepare  a  medical  prescription  in  his  store  or 
shop,  except  under  such  supervision.  A  person  violating  any  provision  of 
this  section  is  guilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding 
one  hundred  dollars,  or  by  imprisonment  m  the  county  jail  not  exceeding  six 
months;  and  in  case  of  death  ensuing  from  such  violation,  the  person  offend- 
ing is  guilty  of  a  felony,  punishable  by  a  tine  not  less  than  one  thousand  dol- 
lars nor  more  than  five  thousand  dollars,  or  by  imprisonment  in  the  state 
prison  not  less  than  two  years  nor  more  than  four  years,  or  by  both  such  tine 
and  imprisonment. 

P.  C.  §  880.  Same  as  §  405,  N.  Y.  Penal  Code,  Acts  1886,  ch.  147  (ante,  ^  657-670),  pro- 
hibits  any  person  other  than  registered  pharmaciat  to  retai],  compound  or  dispense  dru^^ 
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Seo.  6287.  Adulterating  food,  drugs,  liquors^  etc.— A  person  who 
Either 

1.  With  intent  that  the  same  may  be  sold  as  unadulterated  or  undiluted, 
adulterates  or  dilutes  wine,  milk,  distilled  spirits,  or  malt  liquor,  or  any  drug, 
medicine,  food,  or  drink,  for  man  or  beast:  or  i 

2.  Knowing  that  the  same  has  been  adulterated  or  diluted,  offers  for  sale 
or  sells  the  same  as  unadulterated  or  undiluted,  or  without  disclosing  or  in- 
forming the  purchaser  that  the  same  has  been  adulterated  or  diluted,  in  a  case 
where  special  provision  has  not  been  otherwise  made  by  statute  for  the  puiH 
ishmeut  of  the  offense, 

Is  guilty  of  a  misdemeanor. 

P.  C.  §  33L  Same  as  g  407.  N.  Y.  Penal  Code.  This  contains  substance  of  ?§  2  (8),  3  (4),  ch. 
101,  G.  S.,  as  amended  1^81,  ch.  19,  Acts  lfc67,  ch.  38,  and  1871,  ch.  '62,  prohibiting  adultera- 
tion of  milk,  was  superseded  by  provisions  in  ch.  7,  ante.  For  other  penal  provisions,  see  ch. 
7,  title  14,  ante.  Acts  1879,  ch.  87,  made  it  unlawful  to  offer  for  sale,  sell  or  cause  to  be  sold, 
any  compounded  or  manufactured  honey,  unless  the  same  is  so  marked,  represented  and  des- 
ignated as  such,  and  bearing  a  label  upon  each  package,  either  printed  or  written,  giving  the 
name  of  the  person  or  persons  having  conxpounded  or  manufactured  the  same. 

Sec.  0288.  Disposing  of  tainted  food —  A  person  who,  with  intent 
that  the  same  may  be  used  as  food,  drink,  or  medicine,  sells,  or  offers;  or  ex- 
poses for  sale,  any  article  whatever  which  to  his  knowledge  is  tainted  or 
spoiled,  or  for  any  cause  unfit  to  be  used  as  such  food,  drink  or  medicine,  is 
guilty  of  a  misdemeanor. 

P.  a  §  832.  Same  as  §  408.  N.  Y.  Penal  Ckxle.  G.  &  ch.  101,  §  1,  as  amended  1879,  ch.  9. 
prohibited  the  sale  or  furnishing  as  food  any  diseased,  corrupted  or  unwholesome  provisions. 

Seo.  6289.    Making,  selling^  etc.,  dangerous  weapons A  person 

who  manufactures  or  causes  to  be  manufactured,  or  sells  or  keeps  for  sale,  or 
offers,  or  gives,  or  disposes  of  any  instrument  or  weapon  of  the  kind  usually 
known  as  slung-shot,  sand-club,  or  metal  knuckles,  or  who,  in  any  city  of  thfs 
Slate,  without  the  written  consent  of  a  magistrate,  sells  or  gives  any  pistol  or 
iirearm  to  any  person  under  the  age  of  eighteen  years,  is  guilty  of  a  misde- 
meanor. ^ 

P.  C.  §  888.    N.  Y.  Penal  Code,  §  409. 

Sec.  6290.  Carrying,  using,  etc.,  certain  weapons.—  A  person  who 
attempts  to  use  against  another,  or  who,  with  intent  so  to  use,  carries,  con- 
ceals or  possesses  any  instrument  or  weapon  of  the  kind  commonly  known  as 
slung-shot,  sand-club  or  metal  knuckles,  or  a  dagger,  dirk,  knife,  pistol  or  other 
firearm,  or  any  dangerous  weapon,  is  guilty  of  a  misdemeanor. 

P.  C.  §  334.  Same  as  §  410.  N.  Y.  Penal  Ck>de.  G.  S.  ch.  104.  §  17  (post,  g  6573),  provides 
that  whoever  carries  dirk,  dagger,  sword,  pistol  or  other  dangerous  weapons  without  reason- 
able cause  to  fear  an  assault,  etc. 

Sec.  6291.  Same  —  Possession,  presumptive  evidence.— The  pos- 
session by  any  person  other  than  a  public  oflBcer,  of  any  of  the  weapons  speci- 
fied in  the  last  section,  concealed  or  furtively  carried-  on  the  person,  is  pre- 
sumptivo  evidence  of  carrying,  or  concealing,  or  possessing,  with  intent  to  use 
the  same  in  violation  of  that  section. 

P.  C.  §  885.    Sanie  as  §  411.  N.  Y.  Penal  CJode. 

Sec.  6292.  Negligence  in  respect  to  fire.— Whoever  negligently  or 
carelessly  sets  on  tire  or  causes  to  be  set  on  fire,  any  woods,  prairies  or  other 
combustible  material,  whether  on  his  own  lands  or  not,  by  means  whereof 
the  property  of  another  is  endangered,  or  whoever  negligently  suffers  any 
fire  upon  his  own  lands  to  extend  beyond  the  limits  thereof,  is  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  period  not  exceeding  three 
months. 

P.  C.  g  836.  Substantially  8  5.  ch.  36.  acts  1877.  Acts  1877.  ch,  36,  repealed  by  acts  1883. 
ch.  l!^,  provided  for  burning  of  prairie  grass  under  supervision  of  superintendent,  and  pro- 
Tided  in  §  5,  that  whoever  wilfully  and  intentionally  or  neglijrently  and  carelessly  sets  on 
fire  or  causes  lo  bo  set  on  fire  any  woods,  prairies  or  c)ther  grounds  contrary  to  that  act  should 
be  jMUiiahed,  etc 
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Sec.  6293.  Obstructing  attempts  to  extinguish  fires.—  A  person 
veho,  at  any  burning  ol  a  building,  is  guilty  of  any  disobedience  to  lavvfult 
orders  of  a  public  otBcer  or  fireman,  or  of  any  resistance  to  or  interference 
with  the  lawful  efforts  of  any  fireman  or  company  of  firemen,  to  extinguish 
the  same,  or  of  any  disorderly  conduct  likely  to  prevent  the  same  from  being 
extinguished,  or  who  forbids,  prevents  or  dissuades  others  from  assisting  to 
extinguish  the  same,  is  guilty  of  a  misdemeanor. 

P.  C.  §  337.  Same  as  §  415,  N.  Y.  Penal  Code.  Acts  1874,  ch.  49.  required  the  act  to  be 
wilful  and  malicious. 

Sec  6294.  Maintaining  ferry  without  authority  of  law*—  A  person 
who  maintains  a  ferry  for  profit  or  hire  upon  any  waters  within  this  state, 
without  authority  of  law,  is  punishable  by  a  tine  not  exceeding  twenty-live 
dollars  for  each  time  of  crossing  or  running  such  ferry.  Where  such  ferry  is 
upon  waters  dividing  two  counties  the  offender  may  be  prosecuted  in  either. 

P.  C.  g  338.'    Same  as  §  416,  N.  Y.  Penal  Ck)de.    ' 

Sec.  6295.  Violating  conditions  of  bond  to  keep  a  ferry —  A  person 
who,  having  entered  into  a  bond  to  keep  and  attend  a  ferry,  violates  the  con- 
dition of  such  bond,  is  guilty  of  a  misdemeanor. 

P.  C.  §  839.    Same  as  §  417.  N.  Y.  Penal  Code. 

Sbo.  6296.  Employment  of  engineer  who  cannot  read —  A  person 
who,  as  an  officer  of  a  corporation,  or  otherwise,  knowingly  employs  as  an 
engineer  or  engine  driver  to  run  locomotives  or  trains  on  any  railway  in  this 
state,  a  person  who  cannot  read  the  time  tables  and  ordinary  handwriting,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  840.    Same  as  §  418,  N.  Y.  Penal  Code.  • 

Sec.  6297.  Person  acting  as  engineer  who  cannot  read —  A  person 
who,  being  unable  to  read  the  time  tables  of  the  road  and  ordinary  hand- 
writing, acts  as  an  engineer,  or  runs  a  locomotive  or  train  on  any  of  the  rail- 
ways in  this  state,  is  guilty  of  a  misdemeanor. 

P.  C.  §  341.     Same  as  §  419,  N.  Y.  Penal  Code. 

Sec.  6298.    Intoxication  of  persons  running  trains  and  boats. —  A 

person  who,  being  employed  upon  any  railway  as  engineer,  conductor,  bag- 
gagemaster,  brakeman,  switch  tender,  fireman,  bridge  tender,  flagman,  signal- 
man, or  having  charge  of  stations,  starting,  regulating  or  running  trains  upon 
a  railway,  or  being  employed  as  captain,  engineer  or  other  oflicer  of  a  vessel 
propelled  by  steam,  is  intoxicated  while  engaged  in  the  discharge  of  any  such 
duties,  is  guilty  of  a  misdemeanor. 

P.  C.  §  843.     Same  as  g  420,  N.  Y.  Penal  Code. 

Seo.  C299.  Failure  to  ring  bell,  etc. —  A  person  acting  as  engineer, 
driving  a  locomotive  on  any  railway  in  this  state,  who  fails  to  ring  the  bell  or 
sound  the  whistle,  upon  such  locomotive,  or  cause  the  same  to  be  rung  or 
sounded,  at  least  eighty  rods  from  any  place  where  such  railway  crosses  a 
traveled  road  or  street  on  the  same  level  (except  in  cities),  or  to  continue  the 
ringing  such  bell,  or  sounding  such  whistle  at  intervals,  until  such  locomo- 
tive, and  the  train  to  which  such  locomotive  is  attached,  shall  have  completely 
crossed  such  road  or  street,  is  guilty  of  a  misdemeanor. 

P.  C.  g  848.    Same  as  §  421,  N.  Y.  Penal  Code. 

Seo.  G300.  Other  violations  of  duty  by  officers,  agents  or  servants 
of  railroad  companies. —  An  engineer,  conductor,  brakeman,  switch  ten- 
der, train  dispatciior,  or  any  other  officer,  agent  or  servant  of  any  railway 
company,  who  is  guilty  of  any  wilful  violation  or  omission  of  his  duty,  as 
such  officer,  agent  or  servant,  by  which  human  life  or  safety  is  endangered,* 
the  punishment  of  which  is  not  otherwise  prescribed,  is  guilty  of  a  misde- 
meanor. 

P.  C.  §  844.  Same  as  g  424,  N.  Y.  Penal  Code.  This  is  suUtantially  acta  1883,  ch.  Idl,  es« 
oept  that  latter  also  included  telegraph  operator,  officer,  trustee  <^  association  operating  tmy 
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railroad  in  this  state,  and  *'  any  gross  ne^Iif^nce  of  duty/'  and  read  after  *  "  shall,  in  case 
any  human  being  shall  thereby  receive  injuries  resulting  in  death,  be  guilty  of  manslaughter 
in  the  third  degree,  and  in  every  other  case  not  resulting  in  death  shall  be  punished  by  im- 
prisonment in  the  state  prison  for  a  term  not  exceeding  two  years  or  in  county  jail  for  a  period 
not  exceeding  one  year." 

Sec.  6301.  Dangerous  exhibitions. —  A  person  who,  being  lessee  or  oc- 
cupant of  any  place  of  amusement,  or  any  plot  of  ground  or  building,  uses  it 
or  allows  it  to  be  used  for  the  exhibition  of  skill,  in  throwing  any  sharp  in- 
strument at  or  toward  any  human  being;  or  aims  or  discliarges  any  bow-gun, 
pistol  or  firearm  of  any  description  whatever,  or  allows  one  to  be  aimed  op 
discharged  at  or  towards  anv  human  being,  is  guilty  of  a  misdemeanor. 

P.  C.  §  845.    N.  Y.  Penal  Code,  §  427. 

Sec,  6302.  Duty  of  guarding  ice  cuttings —  A  person  or  corporation 
cutting  ice  in  or  upon  any  waters  wholly  or  partly  within  the  boundaries  of 
this  state,  for  the  purpose  of  removing  the  ice  for  sale,  must  surround  the 
cuttings  and  openings  made  with  fences  of  bushes  or  other  guards  sufficient 
to  warn  all  persons  of  such  cuttings  and  openings.  Which  fences  or  guards 
must  be  erected  at  or  before  the  time  of  commencing  the  cuttings  or  open- 
ings, and  must  be  maintained  until  ice  has  again  formed  therein  to  the  thick- 
ness of  at  least  six  inches.  Whoever  omits  to  comply  with  this  section  is 
guilty  of  a  misdemeanor. 

P.  C.  §  346.  Same  as  g  429,  N.  Y.  Penal  Code.  This  is  substantially  acts  1866,  ch.  81,  ex- 
cept the  punishment 

Sec.  6303.  Articles  in  imitation  of  food.—  A  person  who  sells  or 
manufactures,  exposes  or  offers  for  sale  as  an  article  of  feed,  any  substance  in 
imitation  thereof,  without  disclosing  the  imitation  by  a  suitable  and  plainly 
visible  mark  or  brand,  is  guilty  of  a  misdemeanor. 

P.  C.  §  347.    Same  as  §  430,  N.  Y.  Penal  Code.' 

Sec.  6304.  Noisome  or  unwholesome  substances,  etc.,  in  high- 
way.—  A  person  who  deposits,  leaves  or  keeps,  on  or  near  a  highway  or 
route  of  public  travel,  either  on  the  land  or  on  the  water,  any  noisome  or  un- 
wholesome substance,  or  establishes,  maintains  or  carries  on,  upon  or  near  a 
pubhc  highway  or  route  of  public  travel,  either  on  the  land  or  on  the  water, 
any  business,  trade  pr  manufacture  which  is  noisome  or  detrimental  to  the 
public  health,  or  who  deposits  or  casts  in  any  lake,  creek  or  river,  \%holly  or 
partly  within  this  state,  or  deposits  upon  the  ice  of  such  lake,  creek  or  river 
the  offal  from,  or  the  dead  body  of,  any  animal,  is  guilty  of  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  less  than  three  nor  more  than  six  montlis,  or  both. 

P.  a  §  348.    N.  Y.  Penal  Code,  §  431. 

Sec.  6305.  Exposing  person  affected  with  a  contagious  disease 
in  a  public  place. —  A  person  who  wilfully  exposes  himself  or  another,  af- 
fected withany  contagious  or  infectious  disease,  in  any  public  place  or  thorough- 
fare, except  upon  his  necessary  removal  in  a  manner  not  dangerous  to  the 
public  health,  is  guilty  of  misdemeanor. 

P.  C.  §  849.  Same  as  g  434,  N.  Y.  Penal  Code.  See  ante,  ch.  7,  title  14.  G.  S.  ch.  101,  §  4 
<5),  repealed,  imposed  penalty  for  inoculating  with  small-pox. 

Sec  6306.    Getting  on  or  off  cars  in  motion It  shall  be  unlawful 

for  any  person,  other  than  passengers  or  employes,  to  get  on  or  oflF,  or  to  swing 
on  or  hang  on  from  the  outside,  of  any  engine  or  car  upon  any  railroad  while 
the  same  is  in  motion  or  switching. 

1979,  ch.  81 :  ''An  act  declaring!:  it  unlawful  to  get  on  or  off  railroad  cars  and  engines  when 
in  motion  or  switching,  and  providing  penalties  lor  the  violation  thereof.'*  Approved  Febru- 
ary 18th.     This  was  not  repealed. 

Sec  6307.  Penalty. —  Any  person  violating  any  of  the  provisions  of  this 
act  shall  be  fined  in  any  sum  not  exceedmg  ten  dollars,  of  which  violations 
justices  of  the  peace  and  judges  of  municipal  courts  shall  have  exclusive  juris- 
diction. 

1879,  cb.  81,  §  2. 
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Sec.  6308.  Duty  of  ofllcers.— It  shall  be  the  duty  of  the  police  oflacers 
of  any  city  and  constable  and  sheriffs  of  any  town  or  county  in  this  state  to 
arrest  persons  in  the  act  of  violating  the  provisions  of  this  act,  and  take  them 
before  the  proper  magistrate  and  make  complaint  under  oath  of  such  violation, 
to  the  en^  that  due  punishment  may  be  enforced  for  such  violation. 

1879,  ch.  81,  §  3. 

Sec.  6309.  Selling  tobacco  to  minors.—  Any  person  who  sells  or  gives 
to  a  minor  under  the  age  of  sixteen  years  any  cigar  or  cigarette  of  any  kind 
or  form,  or  tobacco  in  any  form,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  imprisonment  in  a  county  jail  for  not  more  than 
thirty  days  or  by  a  fine  of  not  more  than  fifty  dollars,  or  by  both. 

1889,  ch.  14:  **  An  act  to  prevent  the  sale  of  cigarettes  or  tobacco  to  certain  minor  children.** 
Approved  April  2d. 

Sec.  6310.  Use  of  firearms  by  minors.— That  it  shall  be  unlawful  for 
any  minor  person  under  the  age  of  fourteen  years  to  handle  or  have  in  his  pos- 
session or  control,  except  while  accompanied  by  or  under  the  immediate 
charge  of  his  parent  or  guardian,  any  firearm  of  any  species  whatever,  for 
huntmg  or  target  practice,  or  any  other  purpose  whatever.  And  any  one  vio- 
lating anj*^  of  the  provisions  of  tiiis  act,  or  aiding  or  knowingly  permitting  any 
minor  person  of  such  age,  except  as  herein  provided,  to  violate  the  same,  shall 
be  deemed  guilty  of  a  misdemeanor. 

1889,  ch.  16:  "  An  act  to  prohibit  the  use  of  firearms  by  minors  and  to  punish  the  same.'' 
Approved  April  dith. 

Sec.  6311.  Opinm  joints. —  Any  person  who  opens  and  maintains,  to  be 
resorted  to  by  other  persons,  any  place  where  opium  or  any  of  its  preparations 
is  sold  or  given  away  to  be  smoked  at  such  a  place;  and  any  person  who  at 
such  place  sells  or  gives  away  any  opium  or  its  said  preparations,  to  be  there 
smoked  or  otherwise  used;  and  any  person  who  visits  or  resorts  to  any  such 
place  for  the  purpose  of  smoking  opium  or  its  said  preparations,  is  gnilty  of  a 
mnjdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  tine  of  not 
exceeding  five  hundred  dollars  ($500)  or  by  imprisonment  in  the  county  jail 
not  exceeding  six  (6)  months,  or  by  both  such  fine  and  imprisonment. 

1889.  ch.  17:  '*  An  act  to  prohibit  the  maintenance  of  opium  joints  and  to  punish  the  keepers 
of  such  resorts  and  those  who  smoke  opium  therein.*'    Approved  March  1  Itb. 

Sec.  6312.  Protection  of  Mississippi  river.— That  it  shall  not  be  la\r. 
f ul  to  cast,  throw  or  empty,  or  cause,  suffer  or  procure  tp  be  cast,  thrown  or 
emptied  from  mills  of  any  kind  whatever,  any  slabs,  edgings  or  timber,  sound 
or  unsound,  or  by  falling  or  throwing  any  tree  into  the  Mississippi  river. 
Provided^  nothing  in  this  bill  will  prevent  persons  from  depositing  mill  waste 
of  any  kind  for  the  purpose  of  building  or  extending  wharfs  or  yard  room  in 
any  city  or  town  on  the  Mississippi  river. 

1S79,  ch.  104:  ''An  act  to  protect  the  Mississippi  river  from  in  jury  to  navigation.''  Approved 
March  8th.     In  force  June  1,  lb79. 

Sec  6313.  Same — Penalty. —  That  any  person,  persons  or  corporations 
offending  against  the  provisions  of  this  act,  shall  for  each  and  every  such  of- 
fense, forfeit  and  pay  a  penalty  not  exceeding  fifty  dollars,  besides  such 
further  sum  as  may  bo  found  in  any  action  for  the  recovery  of  the  penalty  or 
penalties,  to  the  extent  of  any  expense  in  making  good  the  damage  incurred 
or  removing  to  a  proper  place  the  things  deposited  in  violation  of  this  act, 
such  penalty  to  be  recoverable  in  any  of  the  courts  in  this  state  having  juris- 
diction thereof. 

1879,  ch.  104,  §  2. 

Sj:c.  6314.  Oleomargarine. —  Any  person  who  shall  knowingly  sell  or 
offer  for  sale  or  procure  the  sale  or  offer  for  sale  of  any  article  or  substance 
in  semblance  of  butter  not  the  legitimate  product  of  the  dairy  made  exclu- 
sively of  milk  and  cream,  but  into  the  composition  of  which  the  oil  or  fat  of 
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animals  or  melted  butter  or  anv^  oil  thereof  enters  as  a  substitute  for  cream, 
in  tubs,  firkins  or  other  original  packages  not  distinctly,  legibly  and  durably 
branded,  stamped  or  marked  in  a  conspicuous  place  with  the  word  *'  Oleomar- 
garine "in  letters  not  less  than  three-fourths  of  an  inch  in  length,  and  one- 
half  of  an  inch  in  width,  or  in  retail  packages  not  plainly  and  conspicuously 
labeled  with  said  word  "  Oleomargarine,"  shall  be  guilty  of  a  misdemeanor 
and  punished  by  fine  not  less  than  twenty  dollars  nor  more  than  one  hun- 
dred dollars,  or  shall  be  confined  in  the  county  jail  not  less  than  ten  nor  more 
than  ninety  days,  or  by  both  such  fine  and  imprisonment  in  trhe  discretion  of 
the  court. 

1881,  cb.  188,  g  1*:  **  An  act  to  regulate  the  traffic  in  oleomargarine."  Approved  March  2^ 
1881. 

Sec.  6315.  Evidence. —  The  sale  or  ofi'er  for  sale  of  the  substance  men- 
tioned in  the  foregoing  section  in  packages  not  branded,  stamped,  marked  or 
labeled  as  therein  required  shall  be  prima  facie  evidence  of  knowledge  of  the 
character  of  such  substance  on  the  part  of  the  person  so  selling  or  otfering  for 
sale  and  his  employer. 

1881,  eh.  183,  §  2. 


TITLE  13. 

OF  CRIMES  AGAINST  THE  PUBUC  PEACE. 

Acts  1876,  ch.  54,  providing  against  noise  or  disturbance  at  or  near  an  occupied  dwelling-house, 
and  against  fighting  in  any  public  street,  highway,  alley,  lane,  public  hall,  inn,  tavern, 
saloon,  postotfice  or  other  place  of  public  resort,  was  repealed  by,  but  not  carried  into,  Penal 
Code. 

Sec.  6816.  Disturbing  lawful  meetings,— A  person  who,  without  au- 
thority of  law,  wilfully  disturbs  any  assembly  or  meeting,  not  unlawful  in  its 
character,  is  guilty  of  a  misdemeanor. 

P.  C.  §  350.  Same  as  ?  448,  N.  Y.  Penal  Code.  Acts  1876,  ch.  54,  §  3.  repealed,  provided 
that  if  any  person  wilfully  interrupt  or  disturb  any  lawful  assembly  of  the  people  or  any 
school  while  in  session,  or  any  meeting  of  any  debating,  social  or  other  club  or  society,  shall 
be,  etc. 

Sec.  6317.  Riot. —  Whenever  three  or  more  persons,  having  assembled  for 
any  purpose,  disturb  the  public  peace,  by  using  force  or  violence  to  any  other 
person,  or  to  property,  or  threaten  or  attempt  to  commit  such  disturbance,  or 
to  do  an  unlawful  act  by  the  use  of  force  or  violence,  accompanied  with  the 
power  of  immediate  execution  of  such  threat  or  attempt,  they  are  guilty  of 
riot. 

P.  C.  §  351.  Same  as  §  449.  N.  Y.  Penal  Code.  G.  S.  ch.  98,  §3  1-7,  required  the  unlawful 
assembly  of  twelve  or  more  to  constitute  riot,  and  provided  the  common-law  method  of  dis- 
bursing unlawful  assemblies,  and,  as  amended  1872,  ch.  74,  making  it  felony  to  destroy  or  in- 
jure any  building  or  structure  during  the  unlawful  gathering. 

Seo.^318.  Punishment  of  riot.—  A  person  guilty  of  riot,  'or  of  partici- 
pating in  a  riot,  either  by  being  personally  present,  or  "by  instigating,  promot- 
ing, or  aiding  the  same,  is  punishable  as  follows: 

1.  If  the  purpose  of  the  assembly,  or  of  the  acts  done  or  threatened,  or  in- 
tended by  the  persons  engaged,  is  to  resist  the  enforcement  of  a  statute  of  this 
state,  or  of  the  United  States,  or  to  obstruct  any  public  officer  of  this  state,  or 
of  the  United  States,  in  serving  or  executing  any  process  or  other  mandate  of 
a  court  of  competent  jurisdiction,  or  in  the  performance  of  any  other  duty,  or 
if  the  offender  carries,  at  the  time  of  the  riot,  firearms  or  any  other  dangerous 
weapon,  or  is  disguised,  by  imprisonment  in  the  state  prison  for  not  more  than 
five  years,  or  by  a  tine  of  not  more  than  one  thousand  dollars,  or  by  both  such 
fine  and  imprisonment. 
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2.  In  any  other  case,  if  the  oflfender  directs,  advises,  encourages,  or  solicits 
other  persons,  present  or  participating  in  the  riot  or  assembly,  to  acts  of  force 
or  violence,  by  impriso  ;ment  in  the  state  prison  for  not  more  than  two  years, 
or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both  such  fine  :.Qd 
imprisonment. 

3.  In  any  case  not  embraced  within  the  foregoing  subdivisions  of  this  sec- 
tion, by  imprisonment  in  the  state  prison  for  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and 
imprisonment.  • 

P.  C.  g  353.    Same  as  §  4o0,  N.  Y.  Penal  Code. 

Sec.  6319.    Unlawful  assemblies. —  Whenever  three  or  more  persons 

1.  Assemble  with  intent  to  commit  any  unlawful  act  by  force;  or 

2.  Assemble,  with  intent  to  carry  out  any  purpose,  in  such  a  manner  as  to 
disturb  the  public  peace;  or 

3.  Being  assembled,  attempt  or  threaten  any  act  tending  towards  a  breach 
of  the  peace,  or  an  injury  to  person  or  properly,  or  any  unlawful  act,  such  an 
assembly  is  unlawful,  and  every  persott  participating  therein,  by  his  presence, 
aid,  or  instigation,  is  guilty  of  a  misdemeanor.  But  this  section  shall  not  be 
so  construed  as  to  prevent  the  peaceable  assembling  of  persons  for  lawful  pur- 
poses of  protest  or  petition. 

P.  C.  §  353.    N.  Y.  Penal  Code.  §  451. 

Sec  6320.    Remaining  present  at  place  of  riot  after  warning.—  A 

person  remaining  present  at  the  place  of  an  unlawful  assembly  or  riot,  after 
the  persons  assembled  have  been  warned  to  disperse  by  a  magistrate  or  public 
officer,  is  guilty  of  a  misdemeanor,  unless  as  a  public  officer,  or  at  the  request 
or  command  of  a  public  officer,  he  is  endeavoring  or  assisting  to  disperse  the 
same,  or  to  protect  persons  or  property,  or  to  arrest  the  offenders. 
P.  C.  §  354.     Same  as  §  454,  N.  Y.  Penal  Code. 

Sec.  0321.  Remaining  after  meeting  has  adopted  unlawful  pur- 
pose.—  Where  three  or  more  persons  assemble  for  a  lawful  purpose,  and  after- 
wards proceed  to  commit  an  act  that  would  amount  to  a  riot,  if  it  had  been 
the  original  purpose  of  the  meeting,  every  person  who  does  not  retire  whea 
the  change  of  purpose  is  made  known,  or  such  act  is  committed,  except  public 
officers  and  persons  assisting  them  in  attempting  to  disperse  the  assembly',  i** 
guilty  of  a  misdemeanor. 

P.  C.  §  355.     Same  as  §  455,  N.  Y.  Penal  Coda 

Sec.  6322.  Refusing  to  assist  in  arresting  riotef.—  A  person  present 
at  the  place  of  an  unlawful  assembly  or  riot,  who,  being  commanded  by  a 
duly  authorized  public  officer  to  act  or  aid  in  suppressmo^  the  riot,  or  in  pro- 
tectint^:  persons  or  propert}',  or  in  arresting  a  person  guilty  of  or  charged  with 
participatmg  in  the  unlawful  assembly  or  riot,  neglects  or  refuses  to  obey 
such  command,  is  guilty  of  a  misdemeanor. 

P.  C.  §  356.    Same  as  §  456,  N.  Y.  Penal  Code.    Substantially  §  2,  ch.  98,  G.  S. 

Sec.  6323.  ^  Combinations  to  resist  execution  of  process,—  A  person 
who  enters  into  a  combination  with  another  to  resist  the  execution  of  any 
legal  process,  or  other  mandate  of  a  court  of  competent  jurisdiction,  under 
circumstances  not  amounting  to  a  riot,  is  guilty  of  a  misdemeanor. 

P.  C.  §  357.    Same  as  8  457.  N.  Y.  Penal  Code. 

Sec  6324.  Prize  fighting  —  Aiding  therein,  etc — A  person  who, 
within  this  state,  engages  in,  instigates,  aids,  encourages,  or  does  any  act  to 
further  a  contention  or  tight  without  weapons  between  two  or  more  persons, 
or  a  fight  commonly  called  a  ring  or  prize  tight,  either  within  or  without  the 
state,  or  wlio  sends  or  publishes  a  challenge  or  acceptance  of  a  challenge  for 
such  a  contention  or  tight,  or  carries  or  delivers  such  a  challenge  or  accept- 
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ance,  or  trains  or  assists  any  person  in  training  or  preparing  for  such  a  con- 
tention OP  fight,  is  guilty  of  a  misderaeanor. 

P.  C.  §  358.     Same  as  §  458,  N.  Y.  Penal  Code.  | 

Sec.  6325.  Prize  fighting  and  sparring.— Any  person  who  within  this 
state  engages  in,  instigates,  aids  or  encourages,  or  does  any  act  to  further  a 
contention  or  fight,  with  or  without  weapons,  between  two  or  more  persons, 
or  a  fight  commonly  called  a  ring  or  prize  fight,  or  a  contention  commonly 
called  a  sparring  match,  in  which  the  combatants  are  provided  with  gloves,  op 
wiio  sends  or  publishes  a  challenge,  or  acceptance  to  a  challenge  for  such  a 
contention,  prize  fight,  sparring  match,  with  or  without  gloves,  or  carries,  or 
delivers  such  a  challenge  or  acceptance,  or  trains  or  assists  any  person  or  per- 
sons in  training,  or  preparing  for  such  contention,  prize  fight  or  sparring 
match,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  in  the  common  jail  for  a  term  of  not  less 
than  thirty  nor  more  than  ninety  days. 

1889,  ch.  12,  g  1 :  *'  An  act  to  prohibit  prize  fighting  and  sparring  matches.'*  Approved  April 
24tb. 

Sec.  6326.  Betting  or  Stakeholding —  An v  person  who  bets,  stakes  or 
wagers  money  or  other  property  upon  the  result  of  such  a  fight,  encounter 
or  contention,  or  holds  or  undertakes  to  hold  mon^y  or  other  property  so 
staked  or  wagered,  to  be  delivered  to  or  for  the  benefit  of  the  winner  thereof, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  common  jail  for  a  term  not  less  than 
thirty  days  nor  more  than  ninety  days. 

1889,  ch.  12,  §  8. 

Sec  6327.  What  is  a  challenge. —  Any  words  spoken  or  written,  or  any 
signs  uttered  or  made,  to  any  person,  expressing  or  implying,  or  intended  to 
express  or  imply,  a  desire,  request,  invitation,  or  demand  to  engage  in  any 
tight,  such  as  is  "mentioned  in  section*  three  hundred  and  fifty-eight,  are  to  be 
deemed  a  challenge  within  the  meaning  of  that  section. 

P.  C.  §  859.     Same  as  §  459,  N.  Y.  Penal  Ck)de.     i  §  6824. 

Sec.  6328.   Same — Betting  or  stakeholding A  person  who  bets,  stakes, 

or  wagers  money  or  other  property,  upon  the  result  of  such  a  fight  or  encoun- 
ter, or  holds  or  undertakes  to  hold  money  or  other  profierty  so  staked  or 
wagered,  to  be  delivered  to  or  for  the  benefit  of  the  winner  thereof,  is  guilty 
of  a  misdemeanor. 

P.  C.  §  360.    Same  as  §  460,  N.  Y.  Penal  Code. 

Sec.  6329.  Fight  out  of  State —  A  person  who  leaves  the  state,  witb  in- 
tent to  elude  any  provision  of  this  title,  or  to  commit  any  act  without  the 
state,  which  is  prohibited  by  this  title,  or  who,  being  a  resident  of  this  state, 
does  any  act  without  the  state,  which  would  be  punishable  by  the  provisions 
of  this  title,  if  committed  within  the  state,  is  guilty  of  the  same  offense  and 
subject  to  the  same  punishment,  as  if  the  act  had  been  committed  within  this 
state. 

P.  C.  §  361.    Same  as  §  461,  N.  Y.  Penal  Code. 

Sec.  6330.   Same — Indictment. —  An  indictment  for  an  offense,  specified 
in  the  last  section,  may  be  tried  in  any  county  within  the  state. 
P.  C.  §  362.    Same  as  §  462,  N.  Y.  Penal  Code. 

Sec  6331.  Apprehension  of  persons  about  to  fight—  A  magistrate 
having  power  to  issue  warrants  in  criminal  oases,  to  whom  it  is  made  to  ap- 
pear that  there  is  reasonable  ground  to  apprehend  that  an  offense  specified  in 
flections* three  hundred  and  fifty-eight,  three  hundred  and  sixty,  and  three 
hundred  and  sixty-one  is  about  to  be  committed  within  his  jurisdiction,  or  by 
any  person  being  withm  his  jurisdiction,  must  issue  his  warrant  to  a  sheriff  or 
oonstabie,  or  other  proper  officer,  for  the  arrest  of  the  person  or  persons  so 
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about  to  offend.  Upon  a  person  hemg  arrested  and  brought  before  him  by 
virtue  of  the  warrant,  he  must  inquire  into  the  matter,  and  if  it  appears  that 
there  is  reasonable  ground  to  believe  that  the  person  arrested  is  about  to  com- 
mit any  such  offense,  the  magistrate  must  require  him  to  give  a  bond  to  t ha- 
state in  such  sum,  not  exceeding  one  thousand  dollars,  as  the  magistrate  may 
fix,  either  with  or  without  sureties  in  his  discretion,  conditioned  that  such  per- 
son will  not,  for  one  year  thereafter,  commit  any  such  offense. 
P.  C.  §  363.     Same  as  §  463,  N.  Y.  Penal  Ckxie.    i  §§  6324,  6328.  63iJ. 

Sec  6332.  Same  —  Bail  —  Commitment.—  If  the  person  arrested,  as- 
prescribed  in  the  last  section,  does  not  furnish  a  bond  as  prescribed  therein^ 
within  a  time  fixed  by  the  magistrate,  the  latter  must  commit  him  to  the 
county  jail,  there  to  remain  until  discharged  by  a  court  of  record  having  crim- 
inal jurisdiction.  A  person  so  committed  may  at  any  time  be  discharged  upoa 
a  writ  of  habeas  corpus,  upon  his  executing  the  bond  required  by  the  commit- 
ting imagistrate.  If  the  bond  is  required  to  be  given  with  one  or  more  sure- 
ties, the  surety  or  sureties  must  be  approved  by  the  officer  taking  the  same. 

P.  C.  §  884,    Same  as  §  464,  N.  Y.  Penal  Code, 

Sec  6333.  Forcible  entry  and  detainer —  A  person  guilty  of  using  or 
of  procuring,  encouraging,  or  assisting  another  to  use  any  force  or  violence 
in  entermg  upon  or  detaining  any  lands  or  other  possessions  of  another,  ex- 
cept in  the  cases  and  the  manner  "allowed  by  law,  is  guilty  of  a  misdemeanor^ 

P.  C.  8  865.    Same  as  §  465,  N.  Y.  Penal  Code. 

Sec  6334.    Taking  possession  of  lands  after  being  legally  removecL 

A  person  who  has  been  removed  from  any  lands  by  process  of  law,  or  who  has 
removed  from  any  lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  afterwards,  without  authority  of  law, 
returns  to  settle,  or  reside  upon,  or  take  possession  of  such  lands,  is  guilty  of 
a  misdemeanor. 

P.  C.  §  866.    Same  as  §  466.  N.  Y.  Penal  Ckxie. 

Sec.  6335.  Discharging  firearms  in  public  places,—  A  person  who 
wilfully  discharges  any  species  of  firearms,  air-gun,  or  other  weapon,  or  throws 
any  deadly  missile  in  any  public  pluce,  or  in  any  place  where  there  is  any  per- 
son to  be  endangered  thereby,  although  no  injury  to  any  person  shall  ensue, 
is  guilty  of  a  misdemeanor. 

P.  C.  §  367.    Same  as  §  468.  N.  Y.  Penal  Code. 

Sec  6336.  Witnesses*  privilege.—  No  person  shall  be  excused  from  giv- 
ing evidence  upon  an  investigation  or  prosecution  for  any  of  the  otfenses  speci- 
fied in  this  title,  upon  the  ground  that  the  evidence  might  tend  to  convict 
him  of  a  crime.  But  such  evidence  shall  not  be  received  against  him  upon 
any  criminal  proceeding. 

P.  C.  §  3G8.    Sanie  as  §  469,  N.  Y.  Penal  Code. 

Sec.  6337.  Language  causing  breach  of  peace.— Any  person  who 
shall  use  in  reference  to  and  in  the  presence  of  another,  or  in  reference  to  or 
in  the  presence  of  any  member  of  the  family  of  another,  abusive  or  obscene 
language,  intended,  or  naturally  tending  to  provoke  an  assault  or  any  breach 
of  the  peace,  shall  be  punished  by  imprisonment  in  the  county  jail  not  more 
than  three  months  or  by  fine  not  exceeding  one  hundred  dollars. 

1881,  ch.  134:  "An  act  to  prevent  the  use  of  lan^age  calculated  to  cause  a  breach  of  the 
peace."    Approved  February  18th.    This  was  not  repealed  by  the  Penal  Code. 

Sec  6338.  Rowdsrism  on  railway  cars.—  That  no  person  shall  use  any 
profane,  vulgar  or  indecent  language,  or  tire  off  any  fire  arras,  while  being  on 
any  horse,  steam  or  other  railway  car  in  this  state. 

I'hat  any  person  who  shall  use  any  profane,  vulgar  or  indecent  language, 
or  lire  off  any  lire  arms,  while  being  on  any  horse,  steam  or  other  railway  car 
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in  this  state,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  for  each  such 
offense,  when  convicted  thereof,  not  to  exceed  the  sum  of  twenty-five  dollars 
and  costs  of  prosecution.  ^ 

1881,  ch.  137:  "  An  act  to  punish  rowdyism  on  railway  cars."    Approved  March  7th. 

Sec.  6339.  Disorderly  conduct  in  public  conveyances.—  Any  person 
who  shall  wilfully,  by  any  offensive  or  disorderly  act  or  language,  annoy  or 
interfere  with  the  passengers  of  any  public  stage,  railroad  car,  ferry-boat  or 
other  public  conveyance,  or  who  shall  wilfully  disturb  or  annoy  theaccupants 
or  passengers  of  such  public  stage,  car,  ferry-boat  or  other  public  conveyance, 
by  any  disorderly  act,  language  or  display,  although  such  act,  conduct  or  dis- 
play may  not  amount  to  assault,  or  assault  and  battery,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  such  person  so  otfendmg,  upon  conviction  before  any 
municipal  court,  police  court  or  justice  of  the  peace  of  the  county  in  which 
such  act  or  offense  was  committed,  shall  be  punisli'ed  by  fine  not  exceeding  fifty 
dollars  and  costs  of  prosecution,  and  in  default  of  payment  thereof  may  be 
imprisoned  for  a  period  not  exceeding  sixty  days. 

1881,  ch.  153,  §  1 :  **  An  act  to  repress  and  panish  disorderly  conduct  on  public  conveyances." 
Approved  February  Ibth. 

Sec  634:0.  Same  — Arrest  — Conunitment— Any  conductor  of  any 
railroad  train  may  arrest,  with  or  without  warrant,  any  person  whom  he  shall 
see  or  find  in  the  act  of  committing,  any  offense  mentioned  m  this  act,  und 
may  lake  such  offender  before  any  magistrate  of  the  county  wbere  the  offense 
was  committed,  there  to  be  dealt  with  according  to  law,  or  such  conductor 
maj'  take  such  offender  to  the  railroad  station  next  after  the  place  of  such  ar- 
rest, and  there  deliver  such  offender  to  any  sheriff,  constable  or  police  officer 
or  railroad  station  agent,  to  be  by  such  station  agent  taken  before  any  magis- 
trate in  the  county  where  the  offense  was  committed,  there  to  be  dealt  with 
according  to  law,  or  such  station  agent  may  forthwith  deliver  such  offender 
to  any  sheriff,  constable  or  police  officer,  to  be  by  him  taken  before  any  such 
magistrate  and  dealt  with  according  to  law,  and  for  the  purpose  of  executing 
the  powers  of  this  act,  such  railroad  conductor,  station  agent  and  officers 
aforesaid  shall  possess  the  powers  in  all  respects  possessed  by  sheriffs,  con- 
stables and  police  officers  with  warrants,  including  the  power  to  summon  assist- 
ance. 

1881,  ch.  158,  §2. 

Sec.  6341.  Offenses  on  street  cars. —  Whoever,  being  requested  by  an 
employee  of  a  street  railroad  company,  or  of  the  person  operating  such  road, 
to  desist  from  smoking  on  or  in  any  street  car,  fails  immediately  to  do  so,  or 
uses  obscene,  profane  or  indecent  language,  or  engages  in  a  quarrel  on  or  in 
such  car;  or  whoever,  without  permission,  takes  a  dog  on  or  in  such  car; 
or  fails,  on  demand,  to  pay  the  proper  fare  on  or  in  such  car,  by  delivering 
the  money  or  a  ticket,  or  by  depositing  the  same  in  a  faro  box,  as  he  may  be  re- 
quired by  any  such  employee,  shall  be  fined  in  any  sum  not  exceeding  ten 
dollars  with  costs  of  suit,  and  be  imprisoned  until  the  fine  and  costs  are  paid; 
provided^  that  on  demand  of  such  fare,  the  person  of  whom  such  demand  is 
made,  may  immediately  leave  the  car  instead  of  paying  such  fare. 

1881,  Ex.  S.  ch,  78:  "  An  act  to  punish  offenses  on  street  cars."     Approved  November  17th, 

Sec.  6342.  Hot^l  runners. —  Any  licensed  hotel,  railroad,  steamboat  or 
restaurant  runner  in  any  city  in  this  state  who  shall  wilfully  annoy  or  obstruct 
any  person  or  persons  on  the  public  streets  of  such  city,  or  who  shall  conduct 
himself  in  a  disorderly  manner,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
npon  conviction  shall  be  fined  not  less  than  five  dollars  nor  more  than  titty 
dollars,  or  shall  be  imprisoned  in  the  county  jail  for  a  term  not  less  than  five 
days  nor  more  than  twenty  days,  and  upon  such  conviction  the  license  of  such 
person  shall  be  revoked. 

1889,  ch.  48:  *'  An  act  relating  to  hotel  and  other  runners."    Approved  AprU  28d. 
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TITLE  14.  # 

OF  CRIMES  AGAINST  THE  REVENUE  AND  PROPERTY  OF  THE  STATE. 

Seo.  6343.  Misappropriation,  etc.— Falsification  of  accounts  by 
public  ofl9.cers. —  A  public  officer,  or  a  deputy,  or  clerk  of  any  such  officer, 
or  any  other  person  receiving  money  on  behalf  of,  or  for  account  of  the  people 
of  this  state,  or  of  any  department  of  the  government  of  this  state,  or  of  any 
bureau  or  fund  created  by  law,  and  in  which  the  people  of  this  state  are 
directly  or  indirectly  interested,  or  for  or  on  account  of  any  city,  county,  vil- 
lage, borough,  school  district,  or  town,  who 

1.  Appropriates  to  his  ovvn  use,  or  to  the  use  of  any  person  not  entitled 
thereto,  without  authority  of  law,  any  money  so  received  by  him  as  such  offi- 
cer, clerk  or  deputy,  or  otherwise;  or 

2.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry  or  erasure 
in  anv  account  of,  or  relating  to,  any  money  so  received  by  him;  or 

3.  ^Fraudulently  alters,  falsities,  conceals,  destroys  or  obliterates  any  such 
account;  or 

4.  Wilfully  omits  or  refuses  to  pay  over  to  the  state  or  its  officer  or  agent 
authorized  by  law  to  receive  the  same,  or  to  such  city,  village,  borough,  scuool 
district,  county  or  town,  or  the  proper  officer  or  authority  empowered  to  de- 
mand and  receive  the  same,  any  money  received  by  him  as  such  officer,  whea 
it  is  his  duty  imposed  by  law  to  pay  over,  or  account  for,  the  same, 

Is  guilty  of  a  felony. 

P.  C.  §  3R9.  Same  as  g  470,  N.  Y.  Penal  Code.  Conat.  art.  9,  J$  12,  provides  that  if  any  offi- 
cer  or  other  person  convert  to  his  own  use,  loan  or  deposit  otherwise  than  in  name  of  state, 
deposit  or  exchange  any  of  the  state  or  school  funds,  except  as  prescribed  by  law,  shall  be 
guilty  of  felony ;  and  any  failure  to  pay  over,  produce  or  account  is  pHma  facie  evidence  of 
guilt.  Acts  1877,  ch.  17o,  repealed,  provided  against  unlawful  appropriation  by  county  or 
town  ofKcer.  G.  S.  ch.  9r>,  J^J$  27,  28,  29,  80,  repealed,  also  provided  that  refusal  to  pay  on  law- 
ful demand  deemed  embezzlement ;  provided  for  accessories/  and,  when  officer,  faUure  to  pay 
was  not  embezzlement. 

Seo.  6344.  Other  violations  of  law  by  public  offlcjers.—  An  officer 
or  other  person  mentioned  in  the  last  section  who  wilfully  disobeys  any  pro- 
vision of  law  regulating  his  official  conduct  in  cases  other  than  those speci tied 
in  that  section,  is  guilty  of  a  misdemeanor,  punishable  by  a  tine  not  exceeding- 
one  thousand  dollars,  or  imprisonment  in  the  county  jail  not  exceeding  two- 
years,  or  both. 

P.  C.  §  870.    Same  as  §  471,  N.  Y.  Penal  Code. 

Sec.  6345.  Misappropriation,  etc.,  by  county  treasurer. —  A  county 
treasurer  who  wilfully  misappropriates  any  moneys,  funds  or  securities  re- 
ceived by  or  depositecl  with  him  as  such  treasurer,  or  who  is  guilty  of  any  other 
malfeasance  or  wilful  neglect  of  duty  in  his  office,  is  punishable  by  a  tine  not 
less  than  five  hundred  dollars  nor  more  than  ten  thousand  dollars,  or  by  im- 
prisonment  in  the  state  prison  not  less  than  one  year  or  more  than  tive  years,, 
or  by  both  such  tine  and  imprisonment. 

P.  C.  §  871.    Same  as  §  472,  N.  Y.  Penal  Code. 

Sec.  6346.  Officer  becoming  interested  in  contract — A  public  otfi- 
cer  who  is  authorized  to  sell  or  lease  any  property,  or  to  tnake  any  contract 
in  his  official  capacity,  or  to  take  part  in  making  any  such  sale,  lease  or  con- 
tract, who  voluntarily  becomes  interested  individually  in  such  sale,  lease  or 
contract,  directly  or  indirectly,  is  guilty  of  a  misdemeanor. 

P.  C.  §  872.     Same  as  §  473,  N.  Y.  Penal  Code. 

Seo.  6347.    Making  false  statement  in  reference  to  taxes.—  A  person 

who,  in  making  any  statement,  oral  or  written,  which  is  required  or  author- 

o26 


Digitized  by 


Google 


PENAL  CODE  —  CEIMES   AGAINST   PROPERTY.       [SeCS.  6348,  6349. 

ized  by  law  to  be  made  as  the  basis  of  imposing  any  tax  or  assessment,  or  of 
an  application  to  reduce  any  tax  or  assessment,  wilfully  makes,  as  to  any 
material  matter,  any  statement  which  he  knows  to  be  false,  is  guilty  of  a 
misdemeanor. 

P.  C.  §  373.    Same  as  §  4a5,  N.  Y.  Penal  Code. 


TITLE  15. 

OF  CRIMES  AGAINST  PROPERTY. 

This  title  abrogates  and  generally  contains  the  substance  of  all  prior  laws.  G.  S.  chs.  95,  95. 
Acts  1866,  chs.  29,  30,  84:  1S67,  chs.  23,  83,  35,  40,  71,  86;  1868,  ch.  57;  1869.  ch.  64;  1871, 
ch.  81;  1872,  chs,  75,  38,  99,  36;  1873,  ch.  21;  1874,  ch.  51;  1875,  chs.  89,  90;  1876,  chs.  97,  55; 
1877,  chs.  86,  185.  175,  98,  122;  1881,  Lx.  8.  ch.  74;  1883,  chs.  120,  32,  35,  65.  72,  128;  1885, 
chs.  28,  126;  1837,  chs.  198,  57.  The  following  acts  were  repealed  by,  but  their  provisions  not 
carried  into.  Penal  Code:  Acts  1866,  ch.  24,  penalty  against  smoking  in  buildings;  1867,  ch.  40, 
as  ameoded  1885,  ch.  28,  draining  meandered  lakes ;  1867,  ch.  86,  restoring  stolen  property  to 
owner;  1871.  ch.  81,  as  amended  1876,  ch.  97,  prohibiting  the  gathering  of  cranberries  before 
September  1st;  1872,  ch.  3S,  as  amended  1883,  ch.  So,  providing  against  Canada  thistles;  1875, 
ch.  89,  injuries  to  books  in  public  libraries;  1867,  ch.  85,  and  1873,  ch.  21;  1874,  ch.  51;  1885, 
ch.  126,  for  protection  of  sheep;  1874,  ch.  49,  protection  against  incendiarism ;  1869,  ch.  64,  pen- 
alty for  removing  building  or  structure  or  fixtures  from  mortgaged  premises;  G.  S.  ch.  95,  §49, 
branding  cattle;  1868,  ch.  60,  as  amended  1875,  ch.  109,  requiring  tumbling  rods  of  threshing 
machines  to  be  covered.  Acts  1887,  ch.  57,  amended  acts  1872,  ch.  38,  after  it  was  repealed  by 
Penal  Code. 

Arson. 

Seo.  6348.  Arson  in  the  first  degree. —  A  person  wHb  wilfully  burns, 
or  sets  on  fire,  in  the  ni^ht  time,  either 

1.  A  dwelling  house  in  which  there  is,  at  the  time,  a  human  being,  or 

2.  A  car,  vessel,  or  other  vehicle,  or  a  structure  or  a  building  other  than  a 
dwelling  house,  wherein,  to  the  knowledge  of  the  oflfender,  there  is,  at  the 
time,  a  human  being. 

Is  guilty  of  arson  in  the  first  degree. 

P.  C.  §  374.  Same  as  §  486.  N.  Y.  Penal  Code.  G.  S.  ch.  95.  §  1,  provided  that  whoever  wil- 
fully and  maliciously  burns  in  the  night  time  the  dwelling  house  of  another,  or  sets  fire  to 
another  buildmg  whereby  such  dwelling  is  burned  and  life  of  any  person  is  destroyed,  is  guilty 
of  murder  in  second  degree.  If  no  life  is  destroyed,  imprisonment  in  state  prison  not  more 
than  fourteen  nor  less  than  seven  years.  If  no  person  lawfully  in  the  dwelling,  imprisonment 
not  more  than  ten  nor  less  than  three  years.  Sec.  3.  Whoever  wilfully  and  maliciously  burns 
in  night  time  any  meeting-house,  church,  court-house,  town-house,  college,  academy,  jail  or 
other  building  erected  for  public  use;  any  ship,  steamboat  or  other  vessel,  any  banking  house, 
warehouse,  store,  manufactory  or  mill  of  another,  any  barn,  stable,  shop  or  office  of  another 
within  the  curtilage  of  any  dwelling,  or  any  other  building  which  would  cause  the  burning 
of  such  structure,  punishable  by  imprisonment  in  state  prison  not  more  than  fifteen  nor  less 
than  five  years. 

Sec.  6349.    Arson  —  Second  degree,—  A  person  who 

1.  Commits  an  act  of  burning  in  the  daytime,  which,  if  committed  in  the 
night  time,  would  be  arson  in  the  first  degree;  or 

2.  Wilfully  burns,  or  sets  on  fire,  in  the  night  time,  a  dwelling  house  wherein, 
at  the  time,  there  is  no  human  being;  or 

3.  Wilfully  burns,  or  sets  on  fire,  in  the  night  time,  a  building  not  inhab- 
ited, but  adjoining  or  within  the  curtilage  of  an  inhabited  building,  in  which 
there  is,  at  the  time,  a  human  being,  so  that  the  inhabited  building  is  endan- 
gered, even  though  it  is  not  in  fact  injured  by  the  burning;  or 

4.  Wilfully  burns,  or  sets  on  fire,  iii  the  night  time,  a  car,  vessel,  or  other 
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vehicle,  or  a  structure  or  building,  ordinarily  occupied  at  night  by  a  human 
being,  although  no  person  is  within  it  at  the  time, 
Is  guilty  of  arson  in  the  second  degree, 

P.  C.  §  875.  Same  aa  ^  487.  N.  Y.  Penal  Cotle.  The  first  subdivision  substantially  covers 
g§  2,  4,  cb.  95,  G.  b.,  except  that  latter  also  provided  against  setting  fire  in  the  day-tiu:e 
whereby  such  dwelling  was  burned  at  night. 

Sec.  6350.  Arson  — Third  degree.— A  person  who  wilfully  burns,  or 
sets  on  fire,  either 

1.  A  vessel,  car,  or  other  vehicle,  or  a  building,  structure,  or  other  erection, 
which  is  at  the  time  insured  against  loss  or  damage  by  tire,  with  intent  to 
prejudice  the  insurer  thereof;  or 

'2.  A  vessel,  car,  or  other  veliicle,  or  a  building,  structure,  or  other  erection, 
under  circumstances  not  amounting  to  arson  in  the  first  or  second  degree;  or 

3.  Any  machinery,  vehicle,  pile  or  parcel  of  boards,  timber  or  other  lum- 
ber, or  any  slack  of  hay,  grain  or  other  vegetable  product,  severed  from  the 
soil,  whether  stacked  or  not,  or  any  standing  grain,  grass  or  other  standing 
products  of  the  soil, 

Is  guilty  of  arson  in  the  third  degree.  ' 

P.  C,  ,^  876.  Same  as  ^5  488,  N.  Y.  Penal  Code,  except  the  third  subdivision.  The  first  sub- 
division is  bubstantially  g  y,  ch.  95,  G.  S.,  except  that  latter  also  covered  any  goods,  war^-s, 
merchandise  or  other  chattels.  The  second  subdivision  is  substantially  ji  5»  ch.  95,  G.  S..  ex- 
cept that  latter  covered  any  bridge,  lock,  daui  or  flume,  and  any  uubuccessful  attempt.  Third 
subdivision  is  substantially  §  6,  ch.  95,  G.  S.,  exoept  the  words  •*  machinery  "  and  **  vehicle." 

Sec  6351.    Arson,  how  punished. —  Arson  is  punishable  as  follows: 

1.  In  the  first  degree,  by  imprisonment  in  the  state  prison  for  not  less  tbaa 
ten  years. 

2.  In  the  second  degree,  by  imprisonment  in  the  state  prison  for  not  less 
than  seven  nor  more  than  fifteen  years. 

3.  In  tlie  third  degree,  by  imprisonment  in  the  state  prison  not  more  than 
seven  years. 

P.  C.  g  377.     Same  as  g  489,  N.  Y,  Penal  Code. 

Sec  G352.  Contiguous  buildings. —  Where  an  appurtenance  to  a  build- 
ing is  so  situated  wiih  reference  to  such  building,  or  where  any  building  is  so 
situated  with  reference  to  another  building  that  the  burning  of  the  one  will 
manifestly  endanger  the  other,  a  burning  of  the  one  is  deemed  a  burning  of 
the  other,  within  the  foregoing  provisions,  against  any  person  actually  partic- 
ipating in  the  original  setting  on  lire,  as  of  the  moment  when  the  tire  from 
the  one  communicates  to  and  Sets  on  fire  the  other. 

P.  C.  §  378,     Same  as  §  491,  N.  Y.  Penal  Qode. 

Sec  6353.     Night  time  and  dwelling  house  defined,  —  The  words 

^' night  time,'-  as  used  in  this  chapter,  include  the  period  between  sunset  and 
sunrise,  and  every  building  or  structure,  which  shall  have  been  usually  occu- 
pied  by  persons  lodgmg  therein  at  night,  is  a  dwelling  house  within  the  mean- 
ing of  this  chapter. 

P.  C.  §  379.     Same  as  §  492,  N.  Y.  Penal  Code. 

Sec  6354.  Building  defined. —  Any  house,  vessel,  or  other  structure, 
suitable  for  affording  shelter  for  human  beings,  or  appurtenant  to,  or  con- 
nected with,  a  structure  so  adapted,  is  a  "building"  within  the  meaning  of 
this  chapter. 

P.  C.  §  380.     Same  as  §  493,  N.  Y.  Penal  Code. 

Sec  6355.  Inhabited  building  defined. —  A  building  is  deemed  an  "in- 
habited building"  within  the  meaning  of  this  chapter,  any  part  of  which  has 
usually  been  occupied  by  a  person  lodging  therein  at  night, 

F.  C.  §  381.     Same  as  §  494,  N.  Y.  Penal  Code. 
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Sec.  6356.  Ownership  of  building.— To  constitute  arson  it  is  not  nec- 
essary that  another  person  than  the  defendant  should  have  had  ownership  ia 
the  building  set  on  tire.  * 

P.  a  §  883.  Same  as  §  495.  N.  Y.  Penal  Code.  Under  G.  S.,  ch.  05,  g§  1,  2,  3,  4,  Ihe  own- 
ership of  another  was  necessary.      • 

Burglary. 

Sec.  6357.  Burglary—  First  degree —  A  person  who,  with  intent  to  com- 
mit some  crime  therein,  breaks  and  enters,  in  the  nighttime,  the  dweihug 
house  of  another,  in  which  there  is  at  the  time  a  human  beings 

1.  Being  armed  with  a  dangerous  weapon;  or 

2.  Arming  himself  therein  with  such  a  weapon;  or 

3.  Being  assisted  by  a  confederate  actually  present;  or 

4.  Who,  while  engaged  in  the  night  time' in  effecting  such  entrance,  or  in 
committing  any  crime  in  such  a  building,  or  in  escaping  therefrom,  assaults 
any  person, 

Is  guilty  of  burglary  in  the  first  degree. 

P.  C.  §  388.  Same  as  §  496,  N.  Y.  Penal  Code.  Substantially  contained  in  §  9  (IIT),  ch!  95, 
G.  S.,  except  the  third  subdivision,  and  in  latter  the  limitation  to  felony.  The  former  law»^ 
G.  S.  ch.  95,  ^i^  9,  10,  11,  12,  as  amended  1883,  ch.  65,  limited  the  intent  to  intent  to  commit 
felony,  and  provided  against  (1)  the  brealcing  and  entering  any  dwelling  in  the  nirfht  or  day 
time:  (2)  the  breaking  and  entering  any  office,  shop,  warehouse,  ship,  steamboat,  vessel,  in  the 
night  or  day  time ;  (3)  entry  without  breaking ;  (4)  attempts. 

Sec.  6358.  Burglary  —  Second  degree —  A  person  who,  with  intent  to 
commit  some  crime  therein,  breaks  and  enters  the  dwelling  house  of  anojther 
in  which  there  is  a  human  being,  under  circumstances  not  amounting  to  burg- 
lary in  the  first  degree,  is  guilty  of  burglary  in  the  second  degree. 

P.  C.  §  384     Same  as  §  497,  N.  Y.  Penal  Code.     Substance  of  §  10  (20),  ch.  95,  G.  S, 

Sec.  6359.    Burglary  —  Third  degree —  A  person  who  either 

1.  With  intent  to  commit  a  crime  therein,  breaks  and  enters  a  building,  or 
a  room,  or  any  part  of  a  building;  or 

2.  Being  in  any  buildmg,  commits  a  crime  therein  and  breaks  out  of  the 
same, 

Is  guilty  of  burglary  in  the  third  degree. 
P.  C.  §  385.     Sam©  as  §  493.  N.  Y.  Penal  Code. 

Sec.  6360.  Break  defined.—  The  word  "  break,"  as  used  in  this  chapter, 
means  and  includes 

1.  Breaking  or  violently  detaching  any  part,  internal  or  external,  of  a  build- 
ing; or 

2.  Opening,  for  the  purpose  of  entering  therein,  by  any  means  whatever, 
any  outer  door  of  a  building,  or  of  any  apartment  or  set  of  apartments  therein 
separately  used  or  occupied,  or  any  window,  shutter,  scuttle,  or  other  thing 
used  for  covering  or  closing  an  opening  thereto  or  therein,  or  which  gives  pas- 
sage from  one  part  thereof  to  another ;  or 

3.  Obtaining  an  entrance  into  such  a  building  or  apartment,  by  any  threat 
or  artifice  used  for  that  purpose,  or  by  collusion  with  any  person  therein;  or 

4.  Entering  such  a  building  or  apartment  by  or  through  any  pipe,  chimney, 
or  other  opening,  or  by  excavating,  digging,  or  breaivmg  through  or  under 
the  building,  or  the  walls  or  foundation  thereof. 

P.  C.  §  886.    Same  as  §  499.  N.  Y.  Penal  Code. 

Sec.  6361.    Night  time  defined —  The  words  "  night  time,"  in  this  chap- 
ter, include  the  period  between  sunset  and  sunrise. 
P.  C.  g  887.    Same  as  §  500,  N.  Y.  Penal  Code. 

Sec.  6362.    Enter  defined.— The  word  "enter,"  as  used  in  this  chapter, 
includes  the  entrance  of  the  offender  into  such  buildmg  or  apartment,  or  the 
insertion  therein  of  any  part  of  his  body,  or  of  any  instrument  or  weapon 
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held  in  bis  band,  and  used,  or  intended  to  be  used,  to  threaten  or  intimidate 
the  inmates,  or  to  detach  or  remove  property. 

P.  C.  §  888.    Same  as  g  601,  N.  Y.  Penal  Code. 

Sec.  6363.  Dwelling  house  defined.— A  building,  any  part  of  which  is 
usually  occupied  by  a  person  lodging  therein  at  night,  is,  tor  the  purposes  of 
this  chapter,  deemed  a  dwelling  house. 

P.  C.  §  389.    Same  as  §  502,  N.  Y.  Penal  Code. 

Sec.  6364.  Dwelling  houses,  etc.,  when  deemed  separate —  If  a  build- 
ing is  so  constructed  as  to  consist  of  two  or  more  parts,  intended  to  be  occu- 
pied by  different  tenants  usually  lodging  therem  at  night,  each  part  is  deemed 
the  separate  dwelling  house  of  a  tenant  occupying  the  same.  If  a  building 
is  so  constructed  as  to  consist  of  two  or  more  parts  occupied  by  different  ten- 
ants separately  for  any  purpose,  each  part  or  apartment  is  considered  a  sepa- 
rate building  within  the  meaning  of  this  chapter. 

P.  G  §  890.    Same  as  §  503,  N.  Y.  Penal  Code. 

Seo.  6365.  Building  defined.— The  term  "building,"  as  used  in  tnis 
chapter,  includes  a  railway  car,  vessel,  booth,  tent,  shop,  or  other  erection  or 
inclosure. 


P.  C.  §  891.    Same  as  g  604,  N.  Y.  Penal  Code.    G.  S.  ch.  95,  \ 
65,  mentioned  office,  shop,  warehouse,  ship,  steamboat,  vessel. 


1 11,  13,  as  amended  1883,  ch. 


Seo.  6366.  Unlawfully  entering  building.— A  person  who,  under  cir- 
cumstances or  in  a  manner  not  amounting  to  a  burglary,  enters  a  building,  or 
any  part  thereof,  with  intent  to  commit  a  felony  or  a  larceny,  or  any  mali- 
cious mischief,  is  guilty  of  a  misdemeanor. 

P.  C.  §  392.  Same  as  §  505,  N.  Y.  Penal  Code.  This  and  the  previous  dections  seems  to 
cover  g  13(23),  ch.  95.  G.  S.,  as  amended  lbb3,  ch.  32,  3883,  ch.  (55,  providing  that  whoever 
commits  the  crime  of  larceny  in  any  dwelling-house,  ottice,  shop,  bank,  warehouse,  ship, 
steamboat,  vessel;  or  breaks  and  enters  any  kneeiing-house,  church,  court-house,  town-hou^e, 
college,  academy  or  other  public  building,  and  steals  therein,  shall  be  punished,  etc. 

Seo.  6367.    Burglar  punishable  separately  for  crime  in  building. — 

A  person  who,  havmg  entered  a  buildmg  under  such  circumstances  as  to 
constitute  burglary  in  any  degree,  commits  any  crime  therein,  is  punishable 
therefor,  as  well  as  lor  the  burglary;  and  may  be  prosecuted  for  each  crime, 
separately. 

P.  C.  §  893.  N.  Y.  Penal  Code,  §  506.  G.  S.  ch.  95,  §  18  (22X  as  amended  1«83,  ch.  65,  pro- 
vided '*  whoever  enters  in  the  night  time  without  breaking,"  etc.     47  M.  427. 

Sec.  6368.  Punishment. —  Burglary  is  punishable  by  imprisonment  in 
the  state  prison,  as  follows: 

1.  Burglary  in  the  first  degree  for  not  less  than  ten  years. 

2.  Burglary  in  the  second  degree  for  not  more  than  ten  nor  less  than  five 
years. 

3.  Burglary  in  the  third  degree  for  not  more  than  five  years  nor  less  than 
one  year. 

P.  C.  §  894.    Same  as  §  607,  N.  Y.  Penal  Code. 

Seo.  6369.  Possessing  burglar's  instrument,  etc.— A  person  who 
makes  or  mends,  or  causes  to  be  made  or  mended,  or  has  in  his  possession  in 
the  day  or  night  time,  any  engine,  machine,  tool,  false  key,  pick-lock,  bit, 
nippers,  or  implements  adapted,  designed,  or  commonly  used  for  the  commis> 
sion  of  burglary,  larceny,  or  other  crime,  under  cjrcumstances  evincing  an  in- 
tent to  use,  or  emploj^,  or  allow  the  same  to  be  use^  or  emplo3'ed,  in  the 
commission  of  a  crime,  or  knowing  that  the  same  are  intended  to  be  so  used, 
shall  be  guilty  of  a  misdemeanor. 

P.  C.  §  395.    N.  Y.  Penal  Code,  §  608, 
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Sec.  6370.  Forgery  —  First  degree.—  A  person  is  guilty  of  forgery  in 
the  first  degree  Nvho,  with  intent  to  defraud,  forges,  * 

1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attestation  thereof, 
or  a  deed  or  other  instrument,  being  or  purporting  to  be  the  act  of  another, 
by  which  any  right  or  interest  in  property  is  or  purports  to  be  transferred, 
convqyed  or  in  any  way  charged  or  affected ;  or 

2.  A  certificate  of  the  acknowledgment  or  proof  of  will,  codicil,  deed,  or 
other  instrument,  which  by  law  may  be  recorded  or  given  in  evidence  when 
duly  proved  or  acknowledged,  made  or  purporting  to  have  been  made  by  a 
court  or  officer  duly  authorized  to  make  such  a  certificate;  or 

3.  A  certificate,  bond,  paper,  writing,  or  other  public  security,  issued  or  pur- 
porting to  have  been  issued  by  or  under  the  authority  of  this  state,  or  of  the 
United  States,  or  of  any  other  state  or  territory  of  the  United  States,  or  of 
any  foreign  government,  country  or  state,  or  by  any  officer  thereo.f  in  his  offi- 
cial capacity,  by  which  the  payment  of  money  is  promised  absolutely  or  upon 
any  contingency,  or  the  receipt  of  any  money  or  property  is  acknowledged, 
or  being  or  purporting  to  be  evidence  of  any  debt  or  liability,  either  abso- 
lute or  contingent,  issued  or  purporting  to  have  been  issued  by  lawful  author- 
ity; or 

4.  An  indorsement  or  other  instrument,  transferring  or  purporting  to  trans- 
fer the  right  or  interest  of  any  holder  of  such  a  certificate,  obligation,  public 
security,  evidence  of  debt  or  liability,  or  of  any  person  entitled  to  such  right 
or  interest ;  or 

5.  A  certificate  of  stock,  bond  or  other  writing,  bank  note,  bill  of  exchange, 
draft,  check,  certificate  of  deposit  or  other  obligation  or  evidence  of  debt,  is- 
sued or  purporting  to  be  issued  by  any  bank,  banking  association  or  boily 
corporate  existing  under  the  laws  of  this  state,  or  of  the  United  States,  or  of 
any  other  state,  government  or  country,  declaring  or  purporting  to  declare 
any  right,  title  or  interest  of  any  person  in  any  portion  of  the  capital  stock 
or  property  of  such  a  body  corporate,  or  promising  or  purporting  to  promise 
or  agree  to  the  payment  of  money,  or  the  performance  of  any  act,  duty  or  ob- 
ligation; or 

6.  An  indorsement  or  other  writing,  transferring  or  purporting  to  transfer 
the  right  or  interest  of  any  holder  of  such  a  certificate,  bond  or  writing  ob- 
ligatory, or  of  an}'  person  entitled  to  such  right  or  interest. 

P.  C.  §  396.  Same  as  §  509,  N.  Y.  Penal  Ckxie.  The  former  law,  G.  S.  eh.  96.  §§  1.  8,  4, 
provided  **  whoever  falsely  makes,  alters,  forces  or  counterfeits  "  a  public  record,  certificate, 
return  or  attestation  of  public  officer,  chart,  deed,  will,  testament,  bond  or  writing  obligatory, 
letter  of  attorney,  policy  of  insurance,  bill  of  lading,  bill  of  exchange,  promissory  note,  order, 
acquittance  or  discharge  for  money  or  other  property,  acceptance  of  bill  of  exchange,  indorse- 
ment or  assignment  of  bill,  note,  receipt ;  note,  certificate,  or  bill  of  credit,  issued  for  any  debt 
of  this  state ;  bank  bill,  promissory  note,  draft  or  other  evidence  of  debt  issued  by  any  lawful 
company  or  corporation,  **  with  intent  to  injure  and  defraud,"  shall  be  punished,  etc. 

Sfxj.  6371.  False  certificate  to  certain  instruments.—  An  officer  au- 
thorized to  take  the  proof  or  acknowledgment  of  an  instrument  which  by  law 
may  be  recorded,  who  wilfully  certifies  falsely,  that  the  execution  of  such  an 
instrument  was  acknowledged  by  any  party  thereto,  or  that  the  execution  of 
any  such  instrument  w^as  proved,  is  guilty  of  forgery  in  the  first  degree. 

P.  C.  §  897.    Same  as  §  510,  N.  Y.  Penal  Code. 

Sec.  6372.  Forgery  —  Second  degree.—  A  person  is  guilty  of  forgery  in 
the  second  degree  who,  with  intent  to  defraud, 

1.  Forges  the  great  or  privy  seal  of  this  state,  the  seal  of  any  court  of  record, 
or  of  any  public  office  or  officer  authorized  by  law,  or  of  any  body  corporate 
created  by  or  existing  under  the  laws  of  this  state,  or  of  the  United  States,  or 
of  any  other  state  or  any  territory  of  the  United  States,  or  of  any  other  state, 
government  or  country,  or  any  impression  of  such  a  seal  or  any  gold  or  silver 
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coin,  whether  of  the  United  States,  or  of  any  foreign  state,  government  or 
country;  or 

2.  Forges  a  record  of  a  will,  conveyance,  or  instrument  of  any  kind,  the 
record  of  which  is  by  the  law  of  this  state  made  evidence,  or  of  any  judg- 
ment, order,  or  decree  of  any  court  or  officer,  or  a  certified  or  authenticated 
copy  thereof;  or 

A  judgment  roll,  judgment,  order,  or  decree  of  any  court  or  officer,  or  an 
enrollment  thereof,  or  a  certified  or  authenticated  copy  thereof;  or 

Any  document  or  writing  purporting  to  be  such  judgment,  decree,  enroll- 
ment or  copy ;  or 

An  entry  made  in  any  book  of  record  or  accounts,  kept  by  or  in  the  office 
of  any  officer  of  this  state,  or  of  any  village,  city,  town,  borough,  school  dis- 
trict or  county  of  the  state,  by  which  any  demand,  claim,  obligation  or  inter- 
est, in  favor  of  or  against  the  people  of  the  state,  or  any  city,  village,  town, 
borough,  school  district  or  county,  or  anv  officer  thereof,  is  or  purports  to  be 
created,  increased,  diminished,  discharged,  or  in  any  manner  affected;  or  an 
entry  made  in  any  book  of  records  or  accounts  kept  by  a  corporation  do- 
ing business  within  the  state,  or  in  any  account  kept  by  such  a  corporation, 
whereby  any  pecuniary  obligation,  claim,  or  credit  is  or  purports  to  be  created, 
increased,  diminished,  discharged,  or  in  any  manYier  aflfect€Kl;  or 

An  instrument,  document,  or  writing  being,  or  purporting  to  be,  a  process 
or  mandate  issued  b}'^  a  competent  court,  magistrate,  or  officer  of  the  state,  or 
the  return  of  an  officer,  court  or  tribunal,  to  such  a  process  or-mandate;  or  a 
bond,  recognizance,  undertaking,  pleading  or  proceeding,  filed  or  entered  in 
any  court  of  the  state;  or  a  certificate,  order  or  allowance  by  a  competent 
court,  or  officer,  or  a  license  or  authority  granted  pursuant  to  any  statute  of 
the  state,  or  a  certificate,  document,  instrument  or  writiqg,  made  evidence  by 
any  law  or  statute ;  or 

An  instrument  or  writing,  being  or  purporting  to  be  the  act  of  another,  by 
which  a  pecuniary  demand  or  obligation  is  or  purports  to  be  or  to  have  been 
created,  increased,  discharged  or  diminished,  or  in  any  manner  affected,  or 
by  which  anv  rights  or  property  whatever  are  or  purport  to  be  or  to  have 
been  created,  transferred,  conveyed,  discharged,  increased,  or  diminished,  or 
in  any  manner  affected,  the  punishment  for  forging,  altering  or  counterfeit- 
ing which  is  not  hereinbefore  prescribed,  by  which  false  making,  forging, 
altering  or  counterfeiting,  any  person  may  be  bound,  affected  or  in  any  way 
injured  in  his  person  or  property;  or 

3.  Makes  or  engraves  a  plate  in  the  form  or  similitude  of  a  promissory 
note,  bill  of  exchange,  bank  note,  draft,  cheque,  certificate  of  deposit,  or  by 
other  evidence  of  debt,  issued  by  a  banker,  or  by  any  banking  corporation  or 
association,  mcorporated  or  carrying  on  business  under  the  laws  of  the  state, 
or  of  the  United  States,  or  of  any  other  state  or  territory  of  the  United  States,  or 
of  any  foreign  government  or  country,  without  the  authority  of  such  banker,  or 
banking  corporation  or  association ;  or 

Without  like  authority,  has  in  his  possession  or  custody  such  a  plate,  with 
intent  to  use,  or  permit,  the  same  to  be  used,  for  the  purpose  of  taking  there- 
from any  impression  to  be  uttered;  or 

Without  like  authority,  has  in  his  possession  or  custody  any  impression 
taken  from  such  a  plate,  with  intent  to  have  the  same  filled  up  and  completed 
for  the  purpose  of  being  uttered ;  or 

Makes  or  engraves,  or  causes  to  be  made  or  eneraved,  upon  any  plate,  any 
figures  or  words,  with  intent  that  the  same  may  oe  used  for  the  purpose  of 
falsely  altering  any  evidence  of  debt  hereinbefore  mentioned. 

P.  C.  §  398.  Same  as  §  511,  N.  Y.  Penal  Code.  Subdiviflion  8  contains  substance  of  §§  5.  6, 
7,  cb.  96,  G.  S.  Sec.  8,  ch.  96,  G.  8.,  providing  against  fraudulently  connecting  different  |>arts 
of  several  bank  notes  or  otber  instruments,  and  ^^  11,  12,  counterfeiting  coin  or  having^ 
possession  thereof,  and  §  13,  making  or  possessing  counterfeiting  tools,  were  repealed  by,  but 
do  not  appear  to  have  been  carried  into,  Penal  Codt*.  Subdivision  2  contains  substance  of 
§  2,  ch.  90,  G.  S. 
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Sec.  6373.  Form  axid  similitude  defined — A  plate,  specified  in  the 
last  section,  is  in  the  form  and  similitude  of  the  genuine  instrument  imitated, 
if  the  finished  parts  of  the  engraving  thereupon  resemble  and  conform  to  sim- 
ilar parts  of  the  genuine  instruments. 

P.  C.  §  399.    Same  as  §  513,  N.  Y.  Penal  Code. 

Sec.  6374.  Writing  —  Written  instrument  defined.—  An  instrument 
partly  written  and  partly  printed,  or  wholly  printed,  with  a  written  signature 
thereto,  and  any  signature  or  writing  purporting  to  be  a  signature  of,  or  in- 
tended to  bind  an  individual,  a  partnership,  a  corporation,  or  association,  or  an 
.officer  thereof,  is  a  written  instrument,  or  a  writing  within  the  provisions  of  this 
chapter. 

P.  C.  S  400.  Same  as  §  513,  N.  Y.  Penal  Ckxie.  Sec.  9,  ch.  96,  G.  S.,  provided  that  if  any 
fictitious  or  pretended  signature  ...  is  fraudulently  affixed  .  .  .  shall  be  deemed 
forgery. 

Sec.  6375.    Forgery  —  Third  degree.— 'A  person  who  either, 

1.  Being  an  officer,  or  in  the  employment  of  a  corporation,  association, 
partnership,  or  individual,  falsifies,  or  unlawfully  and  corruptly  alters,  erases, 
obliterates,  or  destroys  any  accounts,  book  of  accounts,  records,  or  other  writ- 
ing, belonging  to  or  appertaining  to  the  business  of  the  corporation,  association^ 
partnership,  or  individual;  or 

2.  Who,  with  intent  to  injure  or  defraud,  shall  falsely  ipake,  alter,  forge,  or 
counterfeit,  or  shall  cause,  aid,  abet,  assist,  or  otherwise  connive  at,  or  be  a 
party  to,  the  making,  altering,  forging,  or  counterfeiting  of  any  letter,  tele- 
gram, report,  or  other  written  communication,  paper,  or  instrument,  by  which 
making,  altering,  forging,  or  counterfeiting  any  other  person  shall  be  in  any 
manner  injured  in  his  good  name,  standing,  position,  or  general  reputation;  or 

3.  Who  shall  utter,  or  shall  cause,  aid,  abet,  or  otherwise  connive  at,  or  be 
a  party  to,  the  uttering  of  any  letter,  telegram,  report,  or  other  written  com- 
munication, paper,  or  instrument  purporting  to  have  been  written  or  signed 
by  another  person,  or  any  paper  purporting  to  be  a  copy  of  any  such  paper  or 
writing  where  no  original  existed,  which  said  letter,  telegram,  report,  or  other 
written  communication,  paper,  or  instrument,  or  paper  purporting  to  be  a  copy 
thereof,  as  aforesaid,  the  person  uttering  the  same  shall  know  to  be  false, 
forged,  or  counterfeited,  and  by  the  uttering  of  which  the  sentiments,  opinions, 
conduct,  character,  prospects,  interests,  or  rights  of  such  other  person  shall  be 
misrepresented  or  otherwise  injuriously  aflfected, 

Is  guilty  of  forgery  in  the  third  degree. 
P.  a  §  401.    N.  Y.  Penal  Cknie,  §  514. 

Sec.  6376.  Same. —  A  person  who,  with  intent  to  defraud,  or  to  conceal 
any  larceny,  or  misappropriation,  by  any  person  of  any  money  or  property, 
either 

1.  Alters,  erases,  obliterates,  or  destroys  an  account,  book  of  accounts,  record, 
or  writing,  belonging  to,  or  appertaining  to  the  business  of,  a  corporation,  as- 
sociation, public  office  or  officer,  partnership,  or  individual;  or 

2.  Makes  a  false  entry  in  any  such  account,  or  book  of  accounts;  or 

3.  Wilfully  omits  to  make  true  entry  of  any  material  particular  in  any  such 
account,  or  book  of  accounts,  made,  written,  or  kept  by  him,  or  under  his  di- 
rection. 

Is  guilty  of  forgery  in  the  third  degree, 
p.  C.  §  402.    Same  as  §  516,  N.  Y.  Penal  Ckxie. 

Sec.  6377.  Forging  passage  tickets — A  person  who,  with  intent  to 
defraud,  forges,  counterfeits,  or  falsely  alters  any  ticket,  cheque,  or  other 
psLper  or  writing,  entitling  or  purporting  to  entitle  the  holder  or  proprietor 
thereof  to  a  passage  upon  any  railway,  or  in  an}'  vessel  or  other  public  con- 
veyance; and  a  person  who,  with  like  intent,  sells,  exchanges,  or  delivers,  or 
keeps,  or  offers  for  sale,  exchange,  or  delivery,  or  receives  upon  any  purchase, 
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exchange  or  delivery  an}'^  such  ticket,  knowing  the  same  to  have  been  forged, 
counterteited,  or  falsely  altered,  is  guilty  of  forgery  in  the  third  degree. 
P.  C.  S  403.    Same  as  §  516.  N.  Y.  Peual  Ck)de. 

Sec.  63  78.  Forging  postage  or  revenue  stamps.— A  persoir  who  forges, 
counterfeits,  or  alters  any  postage  or  revenue  stamp  of  the  United  States,  or 
who  sells,  or  offers,  or  k'eeps  for,  as  genuine  or  as  forged,  any  such  stamp, 
knowing  it  to  be  forged,  counterfeited,  or  falsely  altered,  is  guilty  of  forgery 
in  the  third  degree. 

P.  C.  §  404.    Same  as  §  517,  N.  Y.  Peual  Code. 

Sec.  6379.  Officer  of  corporation  selling,  etc.,  shares.—  An  oflBcer, 
agent,  or  other  person,  employed  by  any  company  or  corporation  existing 
under  the  laws  of  this  state,  or  of  any  other  state  or  territory  of  the  United 
States,  or  of  any  foreign  government,  who  wilfully  and  with  a  design  to  de- 
fraud, sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or  issued,  or  signs 
or  procures  to  be  signed  with  intent  to  sell,  pledge  or  issue,  or  to  be  sold, 
pledged  or  issued,  a  false,  forged  or  fraudulent  paper,  writing  or  instrument, 
being  or  purporting  to  be  a  scrip,  certificate  or  other  evidence  of  the  owner- 
ship or  transfer  of  any  share  or  shares  of  the  capital  stock  of  such  company 
or  corporation,  or  a  bond  or  other  evidence  of  debt  of  such  company  or  cor- 
poration, or  a  certificate  or  other  evidence  of  the  ownership  or  of  the  transfer 
of  any  such  bond  or  other  evidence  of  debt,  is  guilty  of  forgery  in  the  third 
degree,  and,  upon  conviction,  in  addition  to  the  punishment  prescribed  in  thi^ 
title  for  that  offense,  may  also  be  sentenced  to  pay  a  line  not  exeeeding  three 
thousand  dollars. 

P.  C.  g  405.    Same  as  §  518,  N.  Y.  Penal  Code. 

Sec.  638a    Falsely  indicating  person  as  corporate  officer.— The 

false  making  or  forging  of  an  instrument  or  writing,  purporting  to  have  been 
issued  by  or  in  behalf  of  a  corporation  or  association,  state  or  government, 
and  bearing  the  pretended  signature  of  any  person,  therein  falseiv  indicated 
as  an  agent  or  officer  of  such  corporation,  is  forgery  in  the  same  degree,  as  if 
that  person  were  in  truth  such  officer  or  agent  of  the  corporation  or  associa- 
tion, state  or  government.  > 

P.  C.  g  406.    Same  as  g  519,  N.  Y.  Penal  Code. 

Seo.  6381.  Terms  forge,  forged,  and  forging  defined.— The  expres- 
sions ''forge,"  "forged,"  and  "forging,"  as  used  in  this  chapter,  include  false 
making,  counterfeiting  and  the  alteration,  erasure  or  obliteration  of  a  gen- 
uine instrument,  in  whole  or  in  part,  the  false  making  or  counterfeiting  of  the 
signature,  of  a  party  or  witness,  and  the  placing  or  connecting  together  with 
intent  to  defraud  different  parts  of  several  genuine  instruments. 

P.  C.  §  407.    Same  as  §  520,  N.  Y.  Penal  Code. 

Skc.  6382.   Uttering,  etc.,  forged  instruments,  coins,  etc.,  is  forgery. 

A  person  who,  knowing  the  same  to  be  forged  or  altered,  and,  with  intent  to 
detraud,  utters,  offers,  or  disposes  of  or  puts  off,  as  true,  or  has  in  his  j)os- 
session,  with  intent  so  to  utter,  offer,  dispose  of  or  put  off,  either 

1.  A  forged  seal  or  plate,  or  any  impression  of  either;  or 

2.  A  forged  coin;  or 

3.  A  forged  will,  deed,  certificate,  indorsement,  record,  instrument  or  writ- 
ing, or  other  thing,  the  false  making,  forgmg  or  altering  of  which  is  punish- 
able as  forgery. 

Is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the  same. 

P.  C.  §  408.  Same  as  §  521.  N.  Y.  Penal  Code.  G.  S.  ch.  96,  g§  2,  11,  12,  13,  provided  for 
uttering  or  passing  forged  instruments  and  coin. 

Sec.  63S3.     Uttering  writing  signed  with  wrong-doer's  name 

Whenever  the  false  making  or  uttering  of  any  instrument  or  writing  is  for- 
gery in  anv  degrefe,  a  person  is  guilty  of  forgery  in  the  same  degree  wbo,  with 
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intent  to  defraud,  offers,  disposes  of,  or  puts  off  such  an  instrument  or  writing 
subscribed  or  indorsed  in  bis  own  name,  or  that  of  any  other  person,  whether  . 
^uch  signature  be  genuine  or  fictitious,  under  the  pretense  that  such  subscrip- 
tion or  indorseihent  is  the  act  of  another  person  of  the  same  name,  or  of  a 
person  not  in  existence. 

P.  C.  §  409.    Same  as  §  532,  N.  Y.  Penal  Code. 

Sec.  6384.    Punishment  —  Forgery  in  first  degree Forgery  in  the 

first  degree  is  punishable  by  imprisonment  in  the  state  prison  for  not  more 
than  twenty  (20)  years. 

P.  C.  §410,  as  amended  1880,  ch.  208.  Amendment  struck  out  '*  not  less  than  ten  years'^ 
and  inserted  "  not  moi*e  than  twenty  years."    N.  Y.  Penal  Code,  §  523. 

Sec.  6385.  Same  —  In  second  aegree. —  Forgery  in  the  second  degree 
is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  ten  (10) 
years. 

P.  C.  §  411,  as  amended  1889,  ch.  208.  Approved  April  10th.  Amendment  struck  out  '*  nor 
less  than  five  years."    N.  Y.  Penal  Code,  §  624. 

Sec.  6386.  ^ame  —  In  third  degree.— Forgery  in  the  third  degree  is 
punishable  by  imprisonment  in  the  state  prison  for^iot  more  than  five  years. 
P.  C.  §  412.    Same  as  §  525,  N.  Y.  Penal  Ckxie. 

Sec.  6387.    Possession  of  counterfeit  coin.—  A  person  who  has  in  his 

Possession  a  counterfeit  of  any  gold  or  silver  coin,  whether  of  the  United 
tales  or  of  any  foreign  country  or  government,  knowing  the  same  to  be 
counterfeited,  with  intent  to  sell,  utter,  use,  circulate  or  export  the  same,  as 
true  or  as  false,  or  to  cause  the  same  to  be  so  uttered  or  passed,  is  punishable 
by  imprisonment  in  the  state  prison  not  more  than  five  years,  or  by  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

P.  C.  8  418.  Same  as  §  526,  N.  Y.  Penal  Ckxie.  G,  a  ch.  96.  §§  11,  12,  provided  for  Buch 
{Niniabment.     47  M.  449. 

Sec.  6388.  Advertising  counterfeit  money.—  A  person  who,  with  in- 
tent to  defraud,  prints,  circulates  or  distributes  a  letter,  circular,  card,  pam- 
phlet, handbill,  or  any  other  written  or  printed  matter,  offering  or  purporting 
to  offer  for  sale,  exchange,  or  as  a  gift,  counterfeit  coin  or  paper  money,  or 
giving  or  purporting  to  give  information  where  counterfeit  coin  or  paper 
money  can  be  procured,  is  punishable  by  imprisonment  not  mor6  than  five 
years,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment.  « 

P.  C.  g  414.    Same  as  §  527,  N.  Y.  Penal  Code. 

LaBCENY,  lNCLm)ING  EMBEZZLEJiENT.  OBTAINING  PbOPEBTY  BY  FaLSB  PbETENSKS, 

AND  Felonious  Bbeaoh  of  Tbust. 

Seo.  6389.  Larceny. —  A  person  who,  with  the  intent  to  deprive  or  de- 
fraud the  true  owner  of  his  property  or  of  the  use  and  benefit  thereof,  or  to 
appropriate  the  same  to  the  use  of  the  taker,  or  of  any  other  person^  either 

1.  Takes  from  the  possession  of  the  true  owner,  or  of  any  other  person;  or 
obtains  from  such  possession  by  color  or  aid  of  fraudulent  or  false  representa- 
tion or  pretense,  or  of  any  false  token  or  writing;  or  secretes,  withholds,  or 
appropriates  to  his  own  use,  or  that  of  any  person  other  than  the  true  owner, 
any  money,  personal  property,  thing  in  action,  evidence  of  debt  or  contract, 
or  article  of  value  of  any  kind;  or 

2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee,  servant,  attor- 
ney, agent,  clerk,  trustee,  or  officer  of  any  person,  association,  or  corporation, 
or  as  a  public  officer,  or  as  a  person  authorized  by  agreement,  or  by  competent 
authority,  to  hold  or  take  such  f)Ossession,  cusfody  or  control,  any  money, 
property,  evidence  of  debt  or  contract,  article  of  value  of  any  nature,  or  thing 
m  action  or  possession,  appropriates  the  same  to  his  own  use,  or  that  ol  any 
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other  person  other  thau  the  true  owner  or  person  entitled  to  the  b3nefit 
thereof, 

Steals  such  property,  and  is  guilty  of  larceny. 

P.  C.  §  415.  Same  as  §  528,  N.  Y.  Penal  Code.  G.  S.  ch.  95.  §  14  (24),  as  amended  1883,  ch. 
72,  provided,  **  whoever  commits  the  offense  of  larceny  by  stealing  from  the  person."  etc.  Sec 
15  (25).  as  amended  1866.  ch,  29;  1866.  ch,  80;  1872.  ch.  75:  *'  Whoever  commits  tlie  crime  c  f 
larceny  by  stealing  of  the  property  of  another,"  eta  Sec,  18  (23),  as  amended  1883,  ch.  32; 
1883,  ch,  65:  **  Whoever  commits  the  crime  of  larceny  in  any  dwelling-house,"  etc.  8  M.  220; 
4  M.  345;  18  M.  518.  The  second  subdivision  seems  to  take  the  place  of  ^  22,  28,  24,  25,  26. 
27,  ch.  95,  G.  S.,  and  acts  1876,  ch,  55.  providing  for  the  punishment  of  embezzlement  by  offi* 
cer,  clerk  or  servant  of  any  l)ank,  incorporated  toaipany,  copartnership;  any  attorney  at  law, 
collector,  carriers,  warehousemen,  merchant,  miller  and  public  officers.  17  M.  76;  22  M.  41, 
76, 67.  The  provision  in  first  subdivision,  obtaining  possession  by  fraudulent  and  false  repre.«eu- 
tation,  seems  to  take  place  of  former  law  against  false  pretense  (^  33  (44),  ch,  95,  G.  S),  Wi  ich 
provided  whoever  designedly,  by  any  false  pretense,  privy  or  ftuse  token,  with  intent  to  de- 
fraud, obtains  from  another  any  money,  goods,  wares,  merchandise  or  other  properly,  or  the 
signature  to  any  writing,  shall'be  punished,  etc  Acts  1872.  ch.  36,  provided  fur  pursuit  and 
capture  of  horse  thieves,  which  was  repealed  by  1877,  ch,  122, 

Sec.  6390.  Commission  no  defense It  shall  be  no  defense  to  a  prose- 
cution under  the  second  subdivision  of  the  foregoing  section,  that  the  accused 
was  entitled  to  a  commission  out  of  the  money  or  property  appropriated,  as 
compensation  for  collecting  or  receiving  the  same  for  or  on  behalf  of  the 
owner  thereof,  or  that  the  money  or  property  appropriated  was  partly  the 
property  of  another  and  partly  the  property  of  the  party  accused ;  provided^ 
that  it  shall  not  be  larceny  for  any  bailee,  servant,  attorney,  agent,  clerk, 
trustee,  or  an\^  other  person  mentioned  in  the  second  subdivision  of  the  fore- 
going section,"  to  retain  his  reasonable  collection  fee  or  charges  on  the  collec- 
tion made  by  him. 

P.  C.  §  415i.  This  is  substantially  acts  1876,  ch.  65,  which  amended  §  23,  ch.  95,  G.  S..  ex- 
cept the  provision,  **  was  partly  the  property  of  another  and  partly  the  jproperiy  of  the  ac- 
cused/* which  was  in  that  section  as  part  of  the  crime  of  embezzlement. 

Sec.  6391.    Obtaining  money  or  property  by  fraudulent  draft.— 

A  person  who  wilfully,  with  intent  to  defraud,  by  color  or  aid  of  a  cheque  or 
draft,  or  order  for  the  payment  of  money  or  the  delivery  of  proberty,  when 
such  person  knows  that  the  drawer  or  maker  thereof  is  not  entitled  to  draw 
on  the  drawee  for  the  sum  specified  therein,  or  to  order  the  payment  of  the 
amount,  or  delivery  of  the  property,  although  no  express  representation  is 
made  in  reference  thereto,  obtains  from  another  any  money  or  property,  is 
guilty  of  stealing  the  same,  and  punishable  accordingly. 
P.  C.  §  416.    Same  as  §  529,  N.  Y.  Penal  CkxJe. 

Sec.  6392.  Grand  larceny — First  degree!—  A  person  i^  guilty  of  grand 
larceny  in  the  first  degree,  who  steals,  or  unlawfully  obtains  or  appropriates, 
in  any  manner  specified  in  this  chapter,  j 

1.  rroperty  of  any  value,  by  taking  the  same  from  the  person  of  another  in 
the  night  time ;  or 

2.  Property  of  the  v|ilue  of  more  than  twenty-five  dollars,  by  taking  the 
same  in  the  nighi;  time  from  any  dwelling  house,  office,  bank,  shop,  warehouse, 
vessel,  railway  car,  or  any  building  of  any  kind  or  description. 

3.  Property  of  the  value  of  more  than  five  hundred  dollars,  in  any  manner 
whatever. 

P.  C.  ^417.    Same  as  §  580,  N.  T.  Penal  Code. 

Sec.  6393.  Grand  larceny—  Second  degree.— A  person  is  guilty  of 
grand  larceny  in  ^he  second  degree  who,  under  circumstances  not  amounting 
to  grand  larceny  in  the  first  degree,  in  any  manner  specified  in  this  chapter, 
steals  or  unlawfully  obtains  or  appropriates, 

1.  Property  of  the  value  of  more  than  twenty-five  dollars,  but  not  exceed- 
ing five  hundred  dollars,  in  any  manner  whatever;  or 

2.  Property  of  any  value,  by  taking  the  same  from  the  person  of  another;  or 

3.  Property  of  any  value,  by  taking  the  same  in  the  day  time  from  any 
dwelling  house,  office,  bank,  shop,  warehouse,  vesse^l  or  railway  car,  or  any 
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building  of  any  kind  or  description,  property  of  less  value  than  twenty-fivo 
dollars,  by  taking  the  same  in  the  night  time  from  any  dwelling  house,  office, 
bank,  shop,  warehouse,  vessel  or  railway  car,  or  any  building  of  any  kind  or 
description;  or 

4.  A  record  of  a  court  or  officer,  or  a  writing,  instrument  or  record  kept, 
filed  or  deposited  according  to  law,  with,  or  in  keeping  of  any  public  office  or 
officer. 

P.  C.  §  418.    Same  as  §  531,  N.  Y.  Peual  Code,  except  third  subdivision. 

Sec.  6394.    Petit  larceny*—  Every  other  larceny  is  petit  larceny. 
P.  C.  g  419.    Same  as  §  532,  N.  Y.  Penal  Code.  • 

Seo.  6395.  Punishment  of  grand  larceny—  First  degree.—  Grand  lar- 
ceny in  the  first  degree  is  punishable  by  imprisonment  in  the  state  prison  for 
not  less  than  five  nor  more  than  ten  years. 

P.  C.  §  420.    Same  as  §  533,  N.  Y.  Penal  Code. 

Sec.  6396.  Same  —  Second  degree. — Grand  larceny  in  the  second  degree 
is  punishable  by  imprisonment  in  the  state  prison  for  not '^  more  than  live 
yeai-s,  or  by  imprisonment  in  the  county  jail  for  not  exceeding  one  year  or  by 
fine  not  exceeding  five  hundred  dollars.  Provided^  that  this  act  sliall  not  ex- 
tend to  any  act  done  or  offense  committed  prior  to  the  passage  liereof.  but 
the  provisions  of  law  now  m  force  prescribing  the  punishment  lor  said  offense 
shall  continue  in  force  as  to  all  such  offenses  committed  prior  to  the  passage 
hereof. 

P.  C.  §  421,  as  amended  1887,  ch.  194.  Amendment  struck  out  at  *  **less  than  two  years 
nor  **  and  added  proviso.     N.  Y.  Penal  Code,  ^  534. 

Sec.  6397.  Petit  larceny  a  misdemeanor. —  Petit  larceny  is  a  misde- 
meanor punishable  by  a  line  not  exceeding  one  hundred  dollars,  or  by  impris- 
onment in  a  county  jail  for  a  period  not  exceeding  three  months. 

P.  C.  §  422.     N.  Y.  Penal  Code,  §  535. 

Sec.  6398.    Completed  and  unissued  instruments  property.—  All 

the  provisions  of  this  chapter  apply  to  cases  where  the  property  taken  is  an 
instrument  for  the  payment  of  money,  an  evidence  of  debt,  a  public  security, 
or  a  passage  ticket,  completed  and  ready  to  be  issued  or  delivered,  although 
the  sam^bas  never  been  issued  or  delivered  by  the  maker  thereof  to  any  per- 
son as  a  purchaser  or  owner. 

P.  C.  ^  423.  Same  as  §  536,  N.  Y.  Penal  Code.  G.  8.  ch.  95,  §§  16,  17.  repealed,  provides 
against  larceny  o£  railroad  tickets. 

Sec.  6399.  Severance  of  fixture,  etc.,  larceny.—  All  the  provisions  of 
this  chapter  apply  to  cases  where  the  thini^  taken  is  a  fixture  or  part  of  the 
realty, -or  any  growing  tree,  plant,  or  produce,  and  is  severed  at  the  time  of 
the  taking,  in  the  same  manner  as  if  the  thing  had  been  severed  by  another 
person  at  a  previous  time. 

P.  C.  §  424.    Same  as  §  537,  N.  Y.  Penal  Code. 

Sec  6400.  Lost  property. —  A  person  who  finds  lost  property  under  cir- 
cumstances which  give  him  knowledge  or  means  of  inquiry  as  to  the  true 
owner,  and  who  appropriates  such  property  to  his  own  use,  or  to  the  use  of 
another  person  who  is  not  entitled  thereto,  without  having  first  made  every 
reasonable  effort  to  find  the  owner  and  restore  the  property  to  him,  is  guilty 
of  larceny. 

P.  C.  §  423.    Same  as  §  539,  N.  Y.  Penal  Code. 

Skc.  6401.  Bringing  stolen  goods  into  state.— A  person  who,  having, 
at  any  place  without  the  slate,  stolen  the  property  of  another,  or  received 
such  property,  knowing  it  to  have  been  stolen,  brings  the  same  into  this  state, 
may  oe  convicted  and  punished  in  the  same  manner  as  if  such  larceny  or  re- 
ceiving had  been  comiaitted  within  the  state.    Complaint  may  be  made  and 
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the  indictment  found  and  tried,  and  ttre  offense  may  be  charged  to  have  been 
committed,  in  any  county  into  or  through  which  the  stolen   property  is 
^  brought, 

P.  C.  8  426.    Same  as  §  540,  N.  Y.  Penal  Code. 

Sec.  6402.  Bringing  stolen  goods  into  another  cbunty.— A  person 
who,  having,  at  any  place  within  the  state,  stolen  the  property  of  another,  or 
received  such  property,  knowing  it  to  have  been  stolen,  brings  the  same  into 
another  county,  is  guilty  of  larceny  of  the  same  in  every  county  into  or 
through  which  such  stolen  property  is  brought,  and  is  indictable  and  triable 
in  any  one  of  said  couiltiesf 

P.  C.  §  427. 

Sec  6403.  Conversion  by  trustee  —  Punishment.—  A  person  acting 
as  executor,  administrator,  committee,  guardian,  receiver,  collector  or  trustee 
of  any  description,  appointed  by  a  deed,  will  or  other  instrument,  or  by  ani 
order  or  judgment  of  a  court  or  officer,  who  secretes,  withholds,  or  otherwise 
appropriates  to  his  own  use,  or  that  of  any  person  other  than  the  true  Qwner, 
or  person  entitled  thereto,  any  money,  goods,  thing  in  action,  security,  evi- 
dence of  debt  or  of  property,  or  other  valuable  thing,  or  any  proceeds  thereof, 
in  his  possession  or  custody  by  virtue  of  his  office,  employment  or  appoint- 
ment, is  guilty  of  grand  or  petit  larceny  in  such  degree  as  is  herein  described 
with  reference  to  the  amount  of  such  property 

f.  C.  g  428.    N.  Y.  Penal  Code.  §  541. 

Skc.  6404.  Verbal  false  pretense  not  larceny A  purchase  of  prop- 
erty by  means  of  a  false  pretense  is  not  criminal,  where  the  false  pretense  re- 
lates to  the  purchaser's  means  or  ability  to  pay,  unless  the  pretense  is  made  in 
writing  and  signed  by  the  party  to  be  Charged. 

P.  C.  §  429.    Same  as  §  544,  N.  Y.  Penal  Ckxie. 

Sec.  6405.    Value  of  evidence  of  debt,  how  ascertained.—  If  the 

thing  stolen  consists  of  a  written  instrument,  being  an  evidence  of  debt,  other 
than  a  public  or  corporate  certificate,  scrip,  bond,  or  security  having  a  market 
value,  or  being  the  transfer  of  or  evidence  of  title  to  any  property,  or  of  the  creat- 
ing, releasing  or  discharging  of  any  demand,  right  or  obligation,  the  amount 
of  money  due  thereupon  or  secured  to  be  paid  thereby,  and  remaining  unsat- 
isfied, or  which,  in  any  contingency,  might  be  coUectecl  thereupon  or  thereb\% 
or  the  value  of  the  property  transferred  or  affected,  or  the  title  to  which  \s 
shown  thereby,  or  the  sum  which  might  be  recovered  for  the  want  thereof,  as 
the  case  may  be,  is  deemed  the  value  of  the  thing  stolen. 
P.  C.  §  480.    Same  as  §  545,  N.  Y.  Penal  Code. 

Seo.  6406.  Same  —  Passenger  ticketf—  If  the  thing  stolen  is  a  ticket^ 
paper  or  other  writing,  entitling  or  purporting  to  entitle  the  holder  or  proprie- 
tor thereof  to  a  passage  upon  a  railway  car,  vessel,  or  other  public  convey- 
ance, the  price  at  which  a  ticket,  entitling  a  person  to  alike  passage,  is  usually 
sold,  is  deemed  the  value  thereof. 

P.  C.  §  431.    Same  as  §  546,  N.  Y.  Penal  Code. 

Seo.  6407.    Same  — Of  other  articles.— In  every  case  not  otherwise 
regulated  by  statute,  the  market  value  of  the  thing  stolen  is  deemed  its  value. 
P.  C.  §  432.    Same  as  g  547,  N.  Y.  Penal  Code. 

Sec  6408.  Claim  of  title,  ground  of  defense.— Upon  an  indictment 
for  larceny  it  is  a  sufficient  defense  that  the  property  was  appropriated  openly 
and  avowedly  under  a  claim  of  title  preferred  in  good  faith,  even  though  such 
claim  is  untenable.  But  this  section  shall  not  excuse  the  retention  of  the 
property  of  another,  to  offset  or  pay  demands  held  against  him. 

P.  C.  §  433.    Same  as  §  548,  N.  Y.  Penal  Code.  / 
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Sec.  0409.  Intent  to  restore  property —  The  fact  that  the  defendant 
intenijed  to  restore  the  property  stolen  or  embezzled,  is  no  ground  of  defense, 
nor  shall  such  fact  be  received  in  mitigation  of  punishment,  if  the  property 
has  not  been  restored  before  complaint  to  a  magistrate,  charging  the  com- 
mission of  the  crime. 

P.  C.  §  434    Same  as  §  549,  N.  Y.  Penal  Ckxle. 

8ec.  6410.  Receiving  stolen  property,— A  person,  who  buys  or  re- 
ceives any  stolen  property,  or  any  property  which  has  been  wrongfully  ap- 
propriated in  such  a  manner  as  to  constitute  larceny  according  to  this  chapter, 
knowing  the  same  to  have  been  stolen  or  so  dealt  with,  or  who  corruptly,  for 
any  money,  property,  reward,  or  promise  or  agreement  for  the  same,  conceals, 
withholds,  or  aids  in  concealing  or  withholding,  any  property,  knowing  the 
same  to  have  been  stolen  or  appropriated  wrongfully  in  such  a  manner  as  to 
constitute  larceny  under  the  provisions  of  this  chapter,  if  such  misappropria- 
tion had  been  committed  within  the  state,  whether  such  property  were  so 
stolen  or  misappropriated  within  or  without  the  state,  is  guilty  of  criminally 
receiving  such  property,  and  is  punishable,  by  imprisonment  in  the  state  prison 
for  not  more  than  live  years  or  in  a  county  jail  for  not  more  than  six  months, 
or  b}'  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or  by  both  such 
line  and  .imprisonment. 

P.  a  §  485.  N.  Y.  Penal  CJode,  §  650.  Tlie  language  of  G.  S.,  ch.  95,  §  18  (28).  was,  "  who- 
ever buys,  receives  or  aids  in  the  concealment "  *' knowing  the  same  to  have  been  stolen." 

Sec.  6411.  Same — Averment  and  proof. — It  is  not  necessary  to  aver, 
in  an  indictment  for  an  offense  specified  in  the  last  section,  nor  to  prove  upon 
the  trial  thereof  that  the  principal  who  stole  the  property  has  been  convicted, 
or  is  amenable  to  justice. 

P.  C.  §  430.    Same  as  §  651,  N.  Y.  Penal  Ckxle.    Substantially  g  20  (80),  ch.  05,  G.  &. 

EXTOBTION   AND   OPPRESSION. 

Sec.  6412.  Extortion. —  Extortion  is  the  obtaining  of  property  from  an* 
other,  with  his  consent,  induced  by  a  wrongful  use  of  force  or  fear,  or  under 
color  of  official  right. 

P.  C.  §  437.    Same  as  §  552,  N.  Y.  Penal  Code. 

Sec.  6413.  What  threats  may  constitute  extortion.—  Fear,  such  as 
win  constitute  extortion,  may  be  induced  by  a  threat: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the  individual 
threatened,  or  to  an}'^  relative  of  his  or  to  any  member  of  his  family;  or 

2.  To  accuse  him,  or  any  relative  of  his  or  any  member  of  his  family,  of 
any  crime;  or 

^.  To  expose,  or  impute  to  him,  or  any  of  them,  any  deformity  or  dis- 
grace; or 

4.  To  expose  any  secret  affecting  him  or  any  of  them. 
P.  C.  g  43a    Same  as  §  553,  N.  Y.  Penal  Code. 

8ec.  6414.  Punishment  of  extortion. —  A  person  who  extorts  any 
money  or  other  property  from  another,  under  circumstances  not  amounting 
to  robbery,  by  means  of  force  or  a  threat  mentioned  in  the  last  two  sections, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  Sve  years. 

P.  C.  §  439.    Same  as  §  554,  N.  Y.  Penal  Code. 

Sec.  6415.  Compulsion  to  execute  instrument.—  The  compelling  or 
inducing  of  another,  by  such  fo^e  or  threat,  to  make,  subscribe,  seal,  execute, 
alter,  or  destroy  any  valuable  security,  or  instrument,  or  writing  affecting,  or 
intended  to  affect,  any  cause  of  action  or  defense,  or  any  property,  is  an  ex- 
tortion o*  property,  within  the  last  two  sections. 

P.  a  §  44a    Same  as  §  555,  N.  Y.  Penal  Code.      Sup.  1891,  ch.  02. 
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Sec.  6416.  Oppression  committed  under  color  of  office — A  publio 
officer,  or  a  person  pretending  to  bo  such,  who,  unlawfully  and  maliciously^ 
under  pretense  of  color  of  official  authority, 

1.  Arrests  another,  or  detains  him  against  his  will ;  or 

2.  Seizes  or  levies  upon  another's  property ;  or 

3.  Dispossesses  another  of  any  lands  or  tenements;  or 

4.  Does  any  other  act  whereby  another  person  is  injured  in  his  person,  prop- 
erty, or  rights, 

Commits  oppression  and  is  guilty  of  a  misdemeanor. 
P.  C.  §  441.     Same  as  §  556,  N.  Y.  Penal  Code. 

Sec  6417.  Extortion  by  public  officers. —  A  public  officer  who  asks 
or  receives,  or  agrees  to  receive,  a  fee  or  other  compensation  for  his  official 
service,  either 

1.  In  excess  of  the  fee  or  compensation  allowed  to  him  by  statute  there- 
for; or 

2.  Where  no  fee  or  compensation  is  allowed  to  him  by  statute  therefor; 
Commits  extortion  and  is  guilty  of  a  misdemeanor. 

P.  C.  §  442.    Same  as  §  557,  N.  Y.  Penal  Code. 

Sec  6418.  Blackmail. —  A  person  who,  knowing  the  contents  thereof, 
and  with  intent,  by  means  thereof,  to  extort  or  gain  any  money  or  other  prop- 
erty, or  to  do,  abet,  or  procure  any  illegal  or  wrongful  act,  sends,  delivers,  or 
in  any  manner  causes  to  be  forwarded  or  received,  or  makes  and  parts  with 
for  the  purpose  that  there  may  be  sent  or  delivered,  any  letter  or  writing 
threatenmg 

1.  To  accuse  any  person  of  a  crime;  or 

2.  To  do  any  injury  to  any  person  or  to  any  property;  or 

3.  To  publish,  or  connive  at  publishing,  any  libel;  or 

4.  To  expose  or  impute  to  any  person,  any  deformity  or  disgrace, 

Is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  five 
years. 

P.  C.  g  443.  Same  as  §  558,  N.  Y.  Penal  Code.  G.  S.  ch.  94,  §  88  (48),  provided  whoever, 
verbally  or  by  any  written  or  printed  communication,  maliciously  threatens  any  injury  to  per- 
son or  property  of  another  with  intent  to  extort  money  or  any  pecuniary  advantage,  or  to  com- 
pel the  person  threatened  to  do  any  act  against  his  will,  shall  oe  punished,  etc. 

*  Sec  6419.    Written  threat.— A  person  who,  knowing  the  contents  thereof, 
sends,  delivers,  or  in  any  manner  causes  to  be  sent  or  received  any.letter  or 
other  writing,  threatening  to  do  any  unlawful  injury  to  the  person  or  property 
of  another,  is  guilty  of  a  misdemeanor. 
P.  C.  §  444.    Same  as  §  559,  N.  Y.  Penal  Code. 

Sec.  6420.  Attempts  to  extort  by  verbal  threats —  A  person  who, 
nnder  circumstances  not  amounting  to  robbery,  or  an  attempt  at  robbery, 
with  intent  to  extort  or  gain  any  money  or  other  property,  verbally  makes 
such  a  threat  as  would  be  criminal  under  either  of  the  forgoing  sections  of 
this  chapter,  if  made  or  communicated  in  writing,  is  guilty  of  a  misdemeanor. 

P.  C.  g  445.    Same  as  §  560,  N.  Y.  Penal  Code. 

Sko.  6421.    Unlawful  threat  referring  to  act  of  third  person.—  It  is 

immaterial  whether  a  threat,  made  as  specified  in  this  chapter,  is  of  things  to 
be  done  or  omitted  by  the  offender,  or  by  anv  other  person. 
P.  C.  §  446.    Same  as  §  661,  N.  Y.  Penal  Code. 

Falsk  Pebsonation  and  Cheats. 

Sec.  6422.  ^  Falsely  personating  another —  A  person  who  falsely  per- 
sonates another,  and,  in  such  assumed  character, 

1.  Marries  or  pretends  to  marry,  or  to  sustain  the  marriage  relation  toward 
another;  or 

2.  Becomes  bail  or  surety  for  a  party  in  an  action  or  special  proceeding, 
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civil  or  criminal,  before  a  court  or  officer  authorized  to  take  such  bail  or 
surety;  or 

3.  Confesses  a  judgment;  or 

4.  Subscribes,  verities,  publishes,  acknowledges,  or  proves  a  written  instru- 
ment which  by  law  may  be  recorded  with  intent  that  ihe  same  may  be  deliv- 
ered or  used  as  true ;  or 

5.  Does  any  other  act,  in  the  course  of  any  action  or  proceeding,  whereby, 
if  it  were  done  by  the  person  falsely  personated,  such  person  might  in  any 
event  become  liable  to  an  action  or  special  proceeding,  civil  or  criminal,  or  to 
pay  a  sum  of  money,  or  to  incur  a  charge,  forfeiture  or  penalty,  or  whereby 
anv  benefit  might  accrue  to  the  offender,  or  to  any  other  person, 

Is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  five 

years. 

P.  C.  §  447.  Same  as  g  562,  N.  Y.  Penal  Code,  except  punishment.  G.  S.  ch.  95.  g  84  (45), 
repealed,  provided  that  whoever  is  convicted  of  any  gross  fraud  or  cheat  at  common  law  shall 
be  punished,  etc.  G.  S.  ch.  95,  g  40  (51),  provided  against  any  one  falsely  and  fraudulently 
representing  himself  the  owner  of  real  estate. 

Sec.  6423.  Limitations  as  to  indictments.—  An^  indictment  cannot  be 
found,  for  the  crime  specified  in  subdivision  first  of  the  last  section,  except 
upon  the  complaint  of  the  person  injured,  if  there  be  any  such  person  living, 
and  within  one  year  after  the  perpetration  of  the  crime. 

P.  a  §  448.    Same  as  §  563,  N.  Y.  Penal  Code,  except  the  limitation. 

Sec.  6424.  Receiving  property  in  false  character —  A  person  who 
falsely  personates  another,  and  in  such  assumed  character  receives  any  money 
or  property,  knowing  that  it  is  intended  to  be  delivered  to  the  individual  so 
personated,  with  intent  to  convert  the  same  to  his  own  use,  or  to  that  of 
another  person  who  is  not  entitled  thereto,  is  punishable  in  the  same  manner 
and  to  the  same  extent,  as  for  larceny  of  the  money  or  property  so  received.* 

P.  a  §  449.    Same  as  §  664,  N.  Y.  Penal  Code.    This  contains  §  82  (43),  ch.  95,  G.  a 

Sec.  6425.  Personating  of9.cers. —  A  person  who  falsely  personates  a 
public  oflicer,  civil  or  military,  or  a  policeman,  or  a  private  individual  having 
special  authority  by  law  to  perform  an  act  affecting  the  rights  or  interests  of 
another,  or  who  assumes,  without  authority,  any  uniform  or  badge  by  which 
such  an  officer  or  person  is  lawfully  distinguished,  and  in  such  assumed  char- 
acter does  an  act,  purporting  to  be  official,  whereby  another  is  injured  or  de- 
frauded, is  guilty  of  a  misdemeanor. 

P.  C.  §  450.    Same  as  §  565,  N.  Y.  Penal  Code. 

Sec.  6426.  Obtaining  signature  by  false  pretenses —  A  person  who, 
with  intent  to  cheat  or  defraud  another,  designedly,  by  color  or  aid  of  a  false 
token  or  writing,  or  other  false  pretense,  obtains  the  signature  of  any  person 
to  a  written  instrument,  is  punishable  by  imprisonment  in  the  state  prison  for 
not  more  than  three  years,  or  in  a  county  jail  for  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  three  times  the  value  of  the  money  or  property 
affected  or  obtained  thereby,  or  by  both  such  fine  and  imprisonment. 

P.  C.  §  451.  Same  as  §  566,  N.  Y.  Penal  Ckxie.  This  contains  part  of  §  83  (44),  ch.  95,  G.  S., 
which  provided  that  whoever  designedly,  by  any  false  pretense,  privy  or  false  token,  with  in- 
tent to  defraud,  obtains  the  signature  of  any  person  to  any  written  instrument,  the  false 
making  whereof  would  be  forgery,  shall  be  punished,  etc. 

Seo.  6427.  Obtaining  employment  by  forged  letter.—  A  person  who 
obtains  employment,  or  appointment  to  any  office  or  place  of  trust,  by  color 
or  aid  of  any  false  or  forged  letter  or  certificate  of  recommendation,  is  guilty 
of  a  misdemeanor. 

P.  C.  §  452.    N.  Y.  Penal  Code,  §  570. 

Seo.  6428.  Concealing  mortgaged  property.— Whosoever  with  intent 
to  place  mortgaged  personal  property  beyond  the  reach  of  the  mortgagee,  or 
his  assigns,  removes  or  conceals,  or  aids  or  abets  in  removing  or  concealing 
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any  such  mortgaged  personal  property,  and  any  mortgagor  of  such  personal 
property  who  assents  to,  or  knowingly  suflfers  such  removal,  or  concealment, 
shall  be  punished  by  imprisonment  in  the  state  prison  for  a  term  not  exceed- 
ing one  year,  or  by  imprisonment  in  the  common  jail  of  the  county  for  a  pe- 
riod not  exceeding  one  year,  or  by  a  fine  not  exceeding  five  hundred  dollars. 

P.  C.  g  453. 

Seo.  6429.  Selling  mortgaged  property. —  Any  mortgagor  of  personal 
property  who,  at  any  time  before  the  debt  secured  by  the  chattel  mortgage 
has  been  fully  paid,  sells,  conveys,  or  in  any  manner  dispos^of  the  personal 
property  so  mortgaged,  or  any" part  thereof,  without  the  written  consent  of 
the  mortgagee,  or  his  assigns,  or  without  informing  the  person  to  whom  he 
sells,  conveys  or  disposes  of  the  same,  that  the  same  is  mortgaged,  and  the 
true  amount  then  due  on  the  debt  secured  by  said  mortgage,  shall  be  punished 
b/  imprisonment  in  the  state  prison  for  a  term  not  exceeding  one  year,  or  by 
imprisonment  in  the  common  jail  of  the  county  for  a  period  not  exceeding 
one  year,  or  by  a  tine  not  exceeding  five  hundred  dollars. 

P.  C.  §  454. 

Seo.  6430.  Same  —  Requirements  of  indictment.—  In  all  prosecutions 
under  either  of  the  two  foregoing  sections,  it  shall  be  a  sufficient  allegation 
and  description  of  the  mortgage  and  the  mortgaging  of  said  personal  prop- 
erty, to  state  that  the  said  personal  property  was  duly  mortgaged  by  a  cer- 
tain instrument  of  chattel  mortgage,  giving  the  names  of  the  mortgagor  and 
mortgagee  and  the  date  of  the  instrument,  without  any  further  description  of 
the  instrument. 

P.  C.  §  455. 

Sec.  6431.  SelUng,  pawning,  etc.,  borrowed  property.— A  person 
who,  without  the  consent  of  the  owner  thereof,  sells,  pledges,  pawns  or  other- 
wise disposes  of  any  property  which  he  has  borrowed  or  hired  from  the  owner, 
is  guilty  of  a  misdemeanor. 

P.  C.  §  456.    Same  as  §  572,  N.  Y.  Penal  Code. 

Skc.  6432.  Last  section  qualified. —  The  last  section  does  not  apply  to  a 
person  leasing  or  lending  property  for  a  time  not  exceeding  that  for  which 
the  same  was  leased  or  lent  to  himself. 

P.  C.  §  457.    Same  as  §  573,  N.  Y.  Penal  Code. 

Sec.  6433.  False  registration  of  animal —  That  every  person  who  by 
any  false  pretense  shall  obtain  from  any  club,  association,  society,  or  company 
for  the  improvement  of  the  breed  of  cattle,  horses,  sheep,  swine,  fowls  or  other 
domestic  animals  or  birds  a  certificate  of  registration  of  any  animal  in  the 
herd-register,  or  other  register  of  any  such  association,  society,  or  company, 
or  a  transfer  of  any  such  registration,  upon  conviction  thereof  shall  be  pun- 
ished by  imprisonment  in  a  county  jail  for  a  term  not  exceeding  three  months, 
or  a  fine  not  exceeding  one  hundred  dollars,  or  by  both  such  tine  and  impris- 
onment. 

1887,  ch.  198,  §  1:  **  An  act  to  punish  the  making  of  false  pretenses  in  obtaining  certificates  of 
registration  of  cattle  and  other  animals,  and  giving  false  information  in  regard  to  any  animals 
in  certain  cases  named.*'    Approved  March  7,  1887. 

Sec  6434.  Greater  degree  of  blood.— Any  person  who  shall  know- 
ingly  represent  any  animal  used  for  breeding  purposes  as  being  of  greater  de- 
gree of  any  particular  strain  of  blood  than  such  animal  actually  possesses, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  for  each 
otfense  be  punished  by  a  line  not  less  than  fifty  dollars  nor  more  than  three 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not  exceed- 
ing six  months. 

1887,  ch.  198,  §  2,  '  ' 
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Sec.  6435.  Fraud  in  sale  of  cereals.—  That  whoever,  either  for  his  own 
benefit  or  a^  agent  of  any  corporation,  company,  association  or  person,  ob- 
tains from  any  other  person  anything  of  value,  or  procures  the  signature  of 
any  such  person,  as  maker,  endorser,  guarantor  or  surety  thereon,  to  any 
bond,  bill,  receipt,  promissory  note,  draft,  check,  or  any  other  evidence  of  in- 
debtedness, as  the  whole  or  part  consideration  of  any  bond,  contract  or  promise 
given  the  vendee  of  any  grain,  seed  or  cereals,  binding  the  vendor  or  any 
other  person,  corporation,  company,  association,  or  the  agent  thereof,  to  sell 
for  such  vendee  any  grain,  seed,  or  cereals,  at  a  fictitious  price,  or  at  a  price 
equal  to  or  more  than  four  times  the  market  price  of  such  grain,  seed  or  cere- 
als, and  who  ever  sells,  barters  or  disposes  of,  or  offers  to  sell,  barter  or  dis- 
pose of,  either  for  his  own  benefit  or  as  the  agent  of  any  corporation,  com- 
pany, association  or  person,  apy  bond,  bill,  receipt,  promissory  note,  draft, 
check,  or  other  evidence  of  indebtedness,  knowing  the  same  to  have  been  ob- 
tained as  the  whole  or  part  consideration  for  any  bond,  contract  or  promise 
given  the  vendee  of  any  grain,  seed  or  cereals,  binding  the  vendor  or  any 
other  person,  corporation,  cohipany,  association,  or  the  agent  thereof,  to  sell 
for  such  vendee  any  grain,  seed  or  cereals,  at  a  fictitious  price,  or  at  a  price 
equal  to  or  more  than  four  times  the  market  price  of  such  grain,  seed  or  cere- 
als, shall,  on  conviction  thereof,  be  imprisoned  in  the  penitentiary  not  more 
than  three  years,  or  be  fined  in  the  sum  of  not  more  than  five  hundred 
dollars,  nor  less  than  one  hundred  dollars,  or  both,  at  the  discretion  of  the 
court. 

1889,  eh.  11 :  "  An  act  to  punish  and  prevent  fraud  in  the  sale  of  grain,  seed  and  other  cere- 
als."   Approved  April  24th. 

Sec.  6436.  G.  A.  R.  badges. —  That  any  person  who  shall  wilfully  wear 
the  insignia  or  rosette  of  the  military  order  of  the  Loyal  Legion  of  the  United 
States,  or  the  badge  of  the  order  of  the  Grand  Army  of  the  Republic,  or  any 
similitude  of  either *of  the  same,  or  use  the  same  to  obtain  aid  or  assistance 
within  this  state,  unless  he  shall  be  entitled  to  use  the  same  under  the  consti- 
tution and  by-laws,  or  rules  and  regulations  of  the  one  or  the  other  of  such 
orders,  as  the  case  may  be,  shall.be  guilty  of  a  misdemeanor,  and  upon  con- 
viction, shall  be  punished  by  imprisonment  for  a  term  not  exceeding  thirty 
days,  or  a  fine  not  to  exceed  twenty  dollars,  or  by  both  such  fine  and  impris- 
onment. 

1889,  ch«  15 :  "An  act  to  prevent  the  improper  use  or  wearing  of  the  insigrnia  or  badge  of 
the  military  order  of  the  Loyal  Legion  of  the  United  States,  and  of  the  Grand  Army  of  the 
Republic."    Approved  April  2d. 

Sec.  6437.  Badges  of  secret  orders.— Any  person  who  shall  wilfully 
wear  any  badge,  emblem  or  insignia,  pertaining  to  the  order  of  Odd  Fellows, 
Masons,  Knights  of  Pythias,  or  any  other  secret  order  or  society,  or  any  simil- 
itude of  either  of  the  same,  or  shall  use  the  sa;ne  to  obtain  aid  or  assistance, 
within  the  state,  unless  he  shall  be  entitled  to  wear  or  use  the  same  under  the 
constitution,  by-laws,  rules  and  regulations  of  any  one  of  such  orders,  as  the 
case  may  be,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction,  shall  be 
punished  by  imprisonment  for  a  term  not  exceeding  twenty  days  or  a  tine 
not  exceeding  twenty-tive  dollars,  or  bf  both  fine  and  imprisonment. 

1SS9,  eh.  18:  **  An  act  to  punish  the  wilful  and  fraudulent  use  and  wearing  of  badges,  em- 
blems and  insignia  of  secret  orders  and  societies."    Approved  April  24th. 

Fbaudulentlt  Fitting  Out  and  Destroying  Vessels. 

Sec.  6438.  Wilfully  destroying  vessel,  etc.—  A  person  who  wrecks, 
bams,  sinks,  scuttles  or  otherwise  injure^  or  destroys  a  vessel,  or  the  cargo 
of  a  vessel,  or  wilfully  permits  the  same  to  be  wrecked,  burned,  sunk,  scuttled 
or  otherwise  injured  or  destroyed,  with  intent  to  prejudice  or  defraud  an  in- 
surer or  any  other  person,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  more  than  tive  yeai*s. 

P.  C.  §  458.    Same  as  §  575,  N.  Y.  Penal  Code.    Substantially  §  85  (46),  oh.  95,  G.  a 
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SEa  6439.  Fitting  out  vessel  with  intent  to  wreck.—  A  person  who 
fits  out  any  vessel,  or  who  lades  any  cargo  on  board  of  a  vessel,  with  intent 
to  permit  or  cause  the  same  to  be  wrecked,  sunk  or  otherwise  injured  or  de- 
stroyed, and  thereby  to  defraud  or  prejudice  an  insurer  or  another  person,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  j^ears. 

P.  C.  §  459.  N.  Y.  Penal  Code,  §  576.  Substantially  §  36  (47),  oh.  95,  G.  S.,  except  that  lat- 
ter also  provided  against  whoever  ** assists  in  lading,  equipping  and  fitting  out"  such  vessel. 

Seo.  6440.  Making  false  manifest,  and  invoice,  etc.—  A  person  guilty 
of  preparing,  making  or  subscribing  a  false  or  fraudulent  manifest,  invoice, 
bill  of  lading,  ship's  register  or  protest,  with  intent  to  defraud  another,  is  pun- 
ishable by  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  by 
a  line  not  exceeding  one  thousand  dollars,  or  both. 

P.  C.  i$  460.  Same  as  §  577,  N.  Y.  Penal  Code.  This' contains  substance  of  §§  37,  38,  ch.  95, 
G.  S.,  except  that  latter  embraced  **any  other  person  concerned." 

Fraudulent  Desteuction  of  Pbopeety  Insured. 

Skc.  6441.  Destroying  property  insured.—  A  person  who,  with  intent 
to  defraud  or  prejudice  the  insurer  thereof,  wilfully  burns  or  in  any  manner 
injures  or  destroys  property  not  included  or  described  in  section* four  hundred 
and  fifty -eight,  which  is  insured  at  the  time  against  loss  or  damage  by  fire 
or  by  any  other  casualty,  under  such  circumstances  that  the  offense  is  not 
arson  in  any  of  its  degrees,  is  punishable  by  imprisonment  in  the  state  prison 
.for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five  hundred  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

P.  C.  §  461.    Same  as  §  578,  N.  Y.  Penal  Code,     i  §  6433. 

False  Weights  and  Measures. 

Seo.  6442.  Using  false  weights  and  measures.—  A  person  who  injures 
or  defrauds  another  by  using,  with  knowledge  that  the  same  is  false,  a  false 
weight,  measure,  or  other  apparatus  for  determining  the  quantity  of  any  com- 
modity, or  article  of  merchandise,  or  by  knowingly  delivering  less  than  the 
quantity  he  represents,  is  guilty  of  a  misdemeanor. 

P.  C.  §  462.    Same  as  §  580,  N.  Y.  Penal  Code. 

Seo.  6443.  Keeping  false  weights* —  A  person  who  retains  in  his  posses- 
sion any  weight  or  measure,  knowing  it  to  be  false,  unless  it  appears  beyond 
a  reasonable  aoubt  that  it  was  so  retained  without  intent  to  use  it,  or  permit 
it  to  be  used,  in  violation  of  the  last  section,  is  guilty  of  a  misdemeanor. 

P.  C.  $5  463.    Same  as  §  581.  N.  Y.  Penal  Code. 

Seo.  6444.  Stamping  false  weight  or  tare.—  A  person  who  knowingly 
marks,  or  stamps,  false  or  short  weights,  or  false  tare,  on  any  cask  or  package, 
or  knowingly  sells  or  offers  for  sale  any  cask  or  package  so  marked,  is  guilty 
of  a  misdemeanor. 

P.  C.  8  464.    Same  as  §  585,  N.  Y.  Penal  CJode. 

Fraud  in  the  Management  of  Corporations. 

Seo.  6445.    Fraud  in  subscriptions  for  stock  of  corporations A 

person  who  signs  the  name  of  a  fictitious  person  to  any  subscription  for,  op 
agreement  to  take,  stock  in  any  corporation,  existing  or  proposed,  and  a  per- 
son who  signs,  to  any  subscription  or  agreement,  the  name  of  any  person, 
knowing  that  such  person  does  not  intend  in  good  faith  to  comply  with  the 
terms  tnereof,  or  under  any  understanding,  or  agreement,  that  the  terms  of 
such  subscription,  or  agreenient,  are  not  to  be  complied  with,  or  enforced,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  465.    Same  as  §  590,  N.  Y.  Penal  Code. 
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Seo.  6446.   Fraudulent  issue  of  stock,  scrip,  etc.—  An  officer,  agent, 
or  other  person  in  the  service  of  any  joint  stock  company,  or  corporation  . 
formed  or  existing  under  the  laws  of  this  state,  or  of  the  United  States,  or  of 
any  state,  or  territory  thereof,  or  of  any  foreign  government  or  country,  who 
wilfully  and  knowingly,  with  intent  to  defraud;  either 

1.  Sells,  pledges,  or  issues,  or  causes  to  be  sold,  pledged,  or  issued,  or  signs 
or  executes,  or  causes  to  be  signed  or  executed,  with  intent  to  sell,  pledge,/ or 
issue,  or  to  cause  to  be  sold,  pledged,  or  issued,  any  certificate  or  instrument 
purporting  to  be  a  certificate,  or  evidence  of  the  ownership  of  any  share  or 
shares  of  such  company  or  corporation,  or  any  bond  or  evidence  of  debt,  or  writ- 
ing purporting  to  be  a  bond  or  evidence  of  debt  of  such  company  or  corporation, 
without  being  first  thereto  duly  authorized  by  such  company  or  corporation, 
or  contrary  to  the  charter  or  laws  under  which  such  corporation  or  company 
exists,  or  in  excess  of  the  power  of  such  company  or  corporation,  or  of  the 
limit  imposed  by  law,  or  otherwise,  upon  its  power  to  create  or  issue  stock  or 
evidence  of  debt;  or 

2.  Reissues,  sells,  pledges,  or  disposes  of,  or  causes  to  be  reissued,  sold, 
pledged  or  disposed  of,  any  surrendered  or  canceled  certificates,  or  other  evi- 
dence of  the  transfer  or  ownership  of  any  such  share  or  shares, 

Is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  three 
years  nor  more  than  seven  years,  or  by  a  tine  not  exceeding  three 'thousand 
dollars,  or  by  both. 

P.  C.  §  466. '  Same  as  §  591,  N.  Y.  Penal  Code. 

Seo.  6447.  Receiviug  deposits  in  insolvent  bank.—  An  officer,  agent, 
teller,  or  clerk  of  any  bank,  banking  association,  or  savings  bank,  and  every 
individual  banker,  or  agent,  and  any  teller  or  clerk  of  an  individual  banker, 
who  receives  any  deposits,  knowing  that  such  bank,  or  a^ociation,  or  banker 
is  insolvent,  is  guilty  of  a  misdemeanor. 

P.  C.  §  467.    Same  as  §  601,  N.  Y.  Penal  Code. 

Sec.  6448.  Frauds  in  keeping  accounts,  etc.— A  director,  officer,  or 
agent  of  any  corporation  or  joint  stock  association,  who  knowingly  receives  or 
possesses  himself  of  any  property  of  such  corporation  or  association,  otherwise 
than  in  payment  of  a  just  demand,  and  with  intent  to  defraud,  omits  to  make, 
or  to  cause  or  direct  to  be  made,  a  full  and  true  entry  thereof,  in  the  books 
or  accounts  of  such  corporation  or  association;  and  a  director,  officer,  agent, 
or  member  of  any  corporation  or  joint  stock  association,  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsities,  any  of  the  books,  papers,  writ- 
ings or  securities  belonging  to  such  corporation  or  association,  or  makes  or 
concurs  m  making  any  false  entry,  or  omits  or  concurs  in  omitting  to  make 
any  material  entry  in  any  book  of  accounts,  or  other  record  or  document  kept 
by  such  corporation!  or  association,  is  punishable  by  imprisonment  in  tbe  state 
prison  not  exceeding  ten  years,*  or  by  imprisonment  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  a  tine  not  exceeding  tive  hundred  dollars,  or  by  both 
such  tine  and  imprisonment. 

P.  C.  g  468.  As  amended  1889,  ch.  208,  by  striking  out  at  ♦  **and  not  less  than  three  years." 
N.  Y.  Penal  Code,  8  602. 

Sec.  6449.  Officer  of  corporation  publishing  false  reports  of  its 
condition. —  A  director,  officer,  or  agent  of  any  corporation  or  joint  stock 
association,  who  knowingly  concurs  in  making  or  publishing  any  written  re- 
port, exhibit,  or  statement  of  its  affairs  or  pecuniary  condition,  containing  any 
material  statement  which  is  false,  other  than  such  as  are  elsewhere,  by  this 
code,  specially  made  punishable,  is  guilty  of  a  misdemeanor. 

P.  C.  g  469.    Same  as  §  603,  N.  Y.  Penal  Code. 

Sec.  6450.    Director  defined.— The  term  "director,"  as  used  in  this 
chapter,  embraces  any  of  the  persons  having  by  law  the  direction  or  manage- 
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ment  of  the  affairs  of  a  corporation,  bv  whatever  name  such  persons  are  de- 
scribed in  its  charter,  or  are  known  in  law. 

P.  C.  §  470.    Same  as  §  614,  N.  Y.  Penal  Code. 

Fraudulent  Issue  of  Documents  of  TrrLB  to  Merchandise. 

Sec  6451.    Issuing  fictitious  bills  of  lading,  etc A  person  being  the 

master,  owner,  or  agent  of  any  vessel,  or  officer  or  agent  of  any  railway,  ex- 
press, or  transportation  company,  or  otherwise  being  or  representing  any 
carrier,  who  delivers  any  bill  of  lading,  receipt  or  other  voucher,  by  which  it 
appears  that  merchandise  of  any  kind  has  been  shipped  on  board  a  vessel,  or 
delivered  to  a  railwa\%  express,  or  transportation  company,  or  other  carrier, 
unless  the  same  has  been  so  shipped  or  delivered,  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner,  or  agent  of  such  vessel, 
or  of  some  officer  or  agent  of  such  company,  to  be  forwarded  as  expressed  in 
such  bill  of  lading,  receipt,  or  voucher,  is  punishable  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  or  by  a  line  not  exceeding  one  thousand 
dollars,  or  by  both. 

P.  C.  §  471.    Same  as  §  628,  N.  Y.  Penal  Ckjde. 

Seo.  6452.  Issuing  fictitious  warehouse  receipts.—  A  person  carry- 
ing on  the  business  of  a  warehouseman,  wharfinger,  or  other  depositary  of 
property,  who  issues  any  receif»t,  bill  of  lading,  or  other  voucher  for  grain  or 
merchandise  of  any  kind  which  has  not  been  actually  received  upon  the 
premises  of  such  person,  and  is  not  under  his  actual  control  at  the  time  of 
issuing  such  instrument,  whether  such  instrument  is  issued  to  a  person  as  being 
the  owner  of  such  grain  or  merchandise,  or  as  security  for  any  indebtedness^ 
is  punishable  by  iniprisonment  in  a  county  jail  not  exceeding  one  year,  or  by 
a  line  not  exceeding  one  thousand  dollars,  or  by  both. 

P.  C.  §  472.    Same  as  §  639,  N.  Y.  Penal  Ckxle.    Substantially  contains  g  81  (42),  ch.  95,  O.  S. 

Seo.  6453.  Same  —  Exception. —  No  person  can  be  convicted  of  an  of- 
fense under  the  last  two  sections,  for  the  reason  that  the  contents  of  any  bar- 
rel, box,  case,  cask,  or  other  vessel  or  package  mentioned  in  the  bill  of  lading, 
receipt,  or  other  voucher  did  not  correspond  with  the  description  given  in 
such  instrument  of  the  merchandise  received,  if  such  description  corresponds 
substantially  with  the  marks,  labels,  or  brands  upon  the  outside  of  such  vessel 
or  package,  unless  it  appears  that  the  defendant  knew  that  such  marks,  labels, 
or  brands  were  untrue. 

P.  C.  §  473.    Same  as  §  630,  N.  Y.  Penal  Code. 

Sec.  6454.  Duplicate  receipt  must  be  marked.—  A  person  mentioned 
in  sections 'four  hundred  and  seventy-one  and  four  hundred  and  seventy-two, 
who  issues  any  second  or  duplicate  receipt  or  voucher,  of  a  kind  specified  in 
those  sections,  at  a  time  while  a  former  receipt  or  voucher  for  the  grain  or 
merchandise  specified  in  such  second  receipt  is  outstanding  and  unconcealed, 
without  writing  across  the  face  of  the  same  the  word  "duplicate,"  in  a  plain 
and  legible  manner,  is  punishable  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  tine  not  exceeding  one  thousand  dollars,  or  by  both. 

P.  C.  §  474.     Same  as  §  631,  N.  Y.  Penal  Code. 

Sec  6455.  Selling,  etc.,  property  received  for  transportation  .or 
storage. —  A  person  mentioned  in  sections' four  hundred  and  seventy-one  and' 
four  hundred  and  seventy -two,  who  sells  or  pledges  any  merchandise  for 
which  a  bill  of  lading,  receipt,  or  voucher,  has  been  issued  bj'  him,  without 
the  consent  in  writmg  thereto  of  the  person  holding  such  bill,  receipt,  or 
voucher,  is  punishable  by  imprisonment  in  a  county  jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

P.  C.  §  475.    Same  as  g  632,  N.  Y.  Penal  Code.    ^  §§  6452,  6453. 
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Malicious  Mischief  and  Other  Injuries  to  Property. 

Sec.  6456.    Injury  to  railroads,  tracks,  etc.— A  person  who 

1.  Displaces,  removes,  injures  or  destroys  a  rail,  sleeper,  switch,  bridge,  viar 
dnct,  culvert,  embankment,  or  structure,  or  any  part  thereof,  attached  or  ap- 
pertaining to  or  connected  with  a  railway,  whether  operated  by  steam  or  by 
iiorses;  or 

2.  Places  any  obstruction  upon  the  track  of  such  a  railway ;  or 

3.  Wilfully  discharges  a  loaded  firearm,  or  projects  or  throws  a  stone,  or  any 
other  missile,  at  a  railway  train,  or  at  a  locomotive,  car  or  vehicle  standing  or 
moving  upon  a  railway. 

Is  punishable  as  follows: 

1.  If  thereby  the  safety  of  any  person  is  endangered,  by  imprisonment  in 
the  state  prison  for  not  more  than  ten  years; 

2.  In  every  other  case,  b}^  imprisonment  for  not  more  than  three  years  in 
the  state  prison,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars, 
or  both. 

P.  C.  §  476.  Same  as  §  635,  N.  Y.  Penal  Code.  Acts  1868,  ch.  67,  imposed  imprisonment  in 
state  prison  for  obstructing  or  injuring,  aiding,  assisting  or  doing  any  act  intending  to  obstruct. 
Acts  1877,  cb.  98,  made  it  misdemeanor  to  break  down  or  carry  away  any  fence,  bars,  gates  or 
plauk,  used  for  crossing,  or  any  hedge,  ditch  or  structure  used  as  a  fence,  and  a  felony  to  take 
away,  loosen,  displace,  cut,  break  or  injure  any  railroad  track,  bridge,  trestle,  locomotive,  car, 
machinery,  appurtenance ;  and  in  addition  liable  civilly  for  damages  caused,  and  criminally 
for  maliciously  causing  death. 

Sec.  6457.  Damaging  building,  etc.,  by  explosion.— A  person  who 
unlawfully  and  maliciously,  by  the  explosion  of  gunpowder,  or  any  other  ex- 
plosive substance,  destroys  or  damages  any  building  or  vessel,  is  punishable 
as  follows: 

1.  If  thereby  th^  life  or  safety  of  a  human  being  is  endangered,  by  imprison- 
ment in  the  state  prison  for  not  more  than  ten  years; 

2.  In  every  other  case,  by  imprisonmeat  in  the  state  prison  for  not  more 
than  five  years. 

P.  a  §  477.    Same  as  §  636,  N.  Y.  Penal  Code. 

Sbo.  6458.  Burning  growing  crops,  etc.—  A  person  who  wilfully  burns 
or  sets  fire  to  any  grain,  grass,  or  growing  crop,  or  standing  timber,  or  to  any 
building,  fixtures  or  appurtenances  to  real  property  of  another,  under  circum- 
stances not  amounting  to  arson  in  any  of  its  degrees,  is  punishable  by  im^ 
prisonment  in  a  county  jail  for  not  more  than  one  year. 

P.  a  g  478.    N.  Y.  Penal  Code,  §  687.    Part  of  §  6,  ch.  95,  G.  S. 

Sec.  6459.  Altering,  etc.,  signal  or  light  for  vessel,  etc.—  A  person 
who,  with  intent  to  bring  a  vessel,  railway  engine,  or  railway  train  into  dan- 
ger, either 

1.  Unlawfully  or  wrongfully  shows,  masks,  extinguishes,  alters  or  removes 
a  light  or  signal;  or 

2.  Exhibits  any  false  light  or  signal. 

Is  punishable  by  imprisonment  in  the  state  prison  for  not  more  than  ten 
years. 

P.  C.  §  479.  Same  as  §  638,  N.  Y.  Penal  Code.  G.  a  ch.  95,  §  44  (56),  provided  against  in- 
jury or  removal  of  any  lamp  or  lamp  poet. 

Sec.  6460.  Injuring  highway,  etc.— A  person  who  wilfully  or  mali- 
cioifely  displaces,  removes,  injures,  or  destroys, 

1.  A  public  highway  or  bridge,  or  a  private  way  laid  out  by  authority  of 
law,  or  a  bridge  upon  such  public  or  private  way;  or 

2.  A  pier,  boom  or  dam  lawfully  erected  or  maintained  upon  any  water 
within  the  state,  or  hoists  any  gate  in  or  about  such  dam;  or 

3.  A  pile,  or  other  material,  tixed  in  the  ground  and  used  for  securing  any 
bank  or  dam  of  any  river  or  other  water,  or  any  dock,  quay,  jetty,  or  Iock;  or 

4.  A  buoy  or  beacon  lawfully  placed  in  any  waters  within  the  state;  or 
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5.  A  tree,  rock,  post,  or  other  monument,  which  has  been  either  erected  or 
marked  for  the  purpose  of  designating  a  point  in  the  boundary  of  the  state,  or 
of  a  county,  city,  town,  or  village,  or  of  a  farm,  tract  or  lot  of  land,  or  any 
mark  or  inscription  thereon;  or 

6.  A  mile-board,  mile  stone  or  guide  post,  erected  upon  a  highway,  or  any 
inscription  upon  the  same;  or 

7.  A  line  of  telegraph,  or  any  part  thereof,  or  any  appurtenance  or  appa- 
ratus connected  with  the  working  of  any  magnetic  or  electric  telegraph,  or 
the  sending  or  conveyance  of  messages  by  apy  such  telegraph;  or 

8.  A  pipe  or  main  for  conducting  gas  or  water,  or  any  works  erected  for 
supplying  buildings  with  gas  or  water,  or  any  appurtenance  or  appendage 
connected  tberewith;  or 

9.  A  sewer  or  drain,  or  a  pipe  or  main  connected  therewith,  or  forming 
part  thereof;  or  who 

10.  Destroys  or  damages  with  intent  to  destroy  or  render  useless  any  en- 
gine«  machine,  tool  or  implement  intended  for  use  in  trade  or  husbandry,  is 
guilty  of  a  misdemeanor. 

P.  C.  t5  480.  Same  as  «  639,  N.  Y.  Penal  Code.  Prior  law,  G.  S.  ch.  95,  §  41  (52),  provided 
^unisliiuent  for  injury  to  daius,  reservoirs,  canals  or  trenches,  or  mills.  Section  4'2  (5^^  ^<^ 
injury  or  destruction  of  public  bridge,  railroad,  plank-road,  telegraph  posts  or  wires,  turnpike, 
gale,  lock,  culvert  or  embankment.  Section  44(56),  injury  to  monuments,  signs.  Acts  18<>7, 
cli.  22,  g  I,  injury  to  telegraph. 

Sec.  6461.  Malicious  injury  and  destruction  of  property.—  A  per- 
son who,  wilfully, 

1.  Cms  down,  destroys  or  injures  any  wood  or  timber  standing  or  grow- 
ing, or  which  has  been  cut  down  and  is  lying  on  lands  of  another,  or  of  the 
state;  or 

2.  Cms  down,  girdles  or  otherwise  injures  a  fruit,  shade  or  ornamental  tree 
standing  on  the  lands  of  another,  or  of  the  state;  or 

3.  Severs  from  the  freehold  of  another,  or  of  the  state,  any  produce  thereof, 
oranytliing  attached  thereto;  or 

4.  bigs,  takes  or  carries  away  without  lawful  authority  or  consent,  from 
any  lot  ot  land,  in  any  incorporated  city  or  village,  or  from  any  lands  in- 
cluded within  the  limits  of  a  street  or  avenue  laid  down  on  the  map  of  such 
city  or  village,  or  otherwise  recognized  or  established,  any  earth,  soil  or 
stone;  or 

5.  Enters  without  the  consent  of  the  owner  or  occupant,  any  orchard,  fruit 
garden,  vineyard,  or  ground  whereon  is  cultivated  any  fruit,  with  intent  to  take, 
injure  or  destroy  anything  there  growing  or  grown;  or 

6.  Cms  down,  destroys  or  in  any  way  injures  any  shrub,  tree  or  vine  being 
or  growing  within  any  such  orchard,  garden,  vineyard,  or  upon  any  such 
ground,  or  any  building,  frame-work  or  erection  therein. 

Is  punishable  by  imprisonment  in  a  county  jail  not  exceeding  six  months,  or 
a  tine  not  exceeding  two  hundred  and  lifty  dollars,  or  both. 

P.  C.  ji  481.  N.  Y.  Penal  Ck)de,  §  640.  Substontially  contained  in  G.  S.  ch.  95,  §§  43.  45,  47, 
48,  aud  acta  I8tt7,  ch.  33;  lb77,  cb,  135,  except  that  acts  18t57  covered  every  injury  to  trees, 
vines  atid  plants,  and  acts  1877  any  injury  or  damage  to  the  property  of  another.  G.  S.  ch,  95, 
§  4ti  (.kS),  h9  amended  18^3,  ch.  82,  repealed,  conferred  jurisdiction  on  justices  of  the  peace. 
Acta  1&07.  ch.  34,  provided  for  protection  of  growing  hedges.  Acts  1868,  ch.  75,  prohibited 
carrying  off,  use  or  destruction  of  wood,  timber,  lumber,  hay,  grass  or  other  personal  property 
of  an  ther.     bee  1898,  ch.  94. 

Seo.  6462.    Divulging,  etc.,  telegram  a  misdemeanor.— A  person 

who,  either 

1;  Wrongfully  obtains,  or  attempts  to  obtain,  any  knowledge  of  a  tele- 
graphic message  by  connivance  with  a  clerk,  operator,  messenger  or  other  em- 
ploye of  a  telegraph  company;  or 

±  Being  such  clerk,  operator,  messenger  or  other  employe,  wilfully  divulges, 
to  any  but  the  persons  for  whom  it  was  intended,  the  contents  of  a  telegraphic 
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message  or  dispatch  intrusted  to  hira  for  transmission  or  delivery,  or  the  nature 
thereof,  or  wilfully  refuses  ©r  neglects  duly  to  transmit  or  deliver  the  same, 

Is  punishable  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  for  not  more  than  six  months,  or  by  both  such 
fine  and  imprisonment. 

P.  C.  §  482.  Same  as  §  641,  N.  Y.  Penal  CJode.  The  second  subdivision  is  §  8,  oh.  22,  acts 
1867. 

Sbc.  6463.  Opening  and  publishing  a  sealed  letter,  etc.—  A  person 
who  wilfully  and  without  authority,  either 

1,  Opens  or  reads,  or  causes  to  be  opened  or  read,  a  sealed  letter  or  tele- 
gram; or 

2.  Publishes  the  whole  or  an\'  portion  of  such  letter  or  telegram,  knowing 
it  to  have  been  opened  or  read  without  authority, 

Is  guilty  of  a  misdemeanor. 

P.  C.  g  483.    Same  as  §  642,  N.  Y.  Penal  Code. 

Sbo.  6464.    Endangering  life  by  placing  explosive  near  building — 

A  person  who  places  in,  upon,  under,  against,  or  near  to,  any  building,  car, 
vessel  or  structure,  gunpowder  or  any  other  explosive  substance,  with  intent 
to  destroy,  throw  down,  or  injure  the  whole  or  any  part  thereof,  under  such 
circumstances,  that  if  the  intent  were  accomplished,  human  life  or  safety  would 
be  endangered  thereby,  although  no  damage  is  done,  is  guilty  of  a  felony. 
P.  C.  §  484.     Same  as  g  645,  N.  Y.  Penal  Code. 

Sec.  6465.  Malicious  injury  to  standing  crops.—  A  person  who  ma- 
liciously injures  or  destroys  any  standing  crops,  grain,  cultivated  fruits,  or 
vegetables,  the  property  of  another,  in  any  case  for  which  punishment  is  not 
otherwise  prescribed,  by  this  code  or  by  some  other  statute,  is  guilty  of  a  mis- 
demeanor. 

P.  C.  §  485.    Same  as  §  646,  N.  Y.  Penal  Code. 

Sec.  6466.  Wilful  injury  to  works  of  art,  etc.—  A  person  who,  not 
being  the  owner  thereof,  and  without  lawful  authority,  wilfully  injures,  dis- 
figures, removes,  or  destroys  a  grave  stone,  monument,  work  of  art,  or  useful 
or  ornamental  improvement,  or  any  shade  tree  or  ornamental  plant,  whether 
situated  upon  private  ground  or  upon  a  street,  road  or  sidewalk,  cemetery,  or 
public  park  or  place,  or  removes  from  any  grave  in  a  cemetery  any  flowers, 
memorials  or  pther  tokens  of  atfection,  or  other  thing  connected  with  them,  is 
guilty  of  a  misdemeanor. 

P.  C.  §  486.  Same  as  §  647,  N.  Y.  Penal  Code.  Tliis  contains  substance  of  §  16  (17),  ch.  100, 
G.  S.  Section  17  (18),  oh.  100,  Q.  S.,  prohibiting  opening  roads  through  cemeteries,  was  not 
carried  into  Penal  Oode. 

Sfia  6467.    Malicious  injury  to  articles  in  museum,  etc A  person 

who  maliciously'  cuts,  tears,  defaces,  disfigures,  soils,  obliterates,  breaks  or 
destroys,  a  book,  map,  chart,  picture,  engraving,  statue,  coin,  model,  apparatus, 
specimen,  or  other  work  of  literature  or  object  of  art,  or  curiosity^  deposited 
in  a  public  library,  gallery,  museum,  collection,  fair  or  exhibition,  is  punish- 
able by  imprisonment  in  the  stale  prison  for  not  more  tban  three  years,  or  in 
a  county  jail  for  not  more  tban  one  year,  or  by  a  line  of  not  more  than  five 
hundred  dollars,  or  by  both  such  line  and  imprisonment. 

P.  C.  §  487.    Same  as  §  648,  N.  Y.  Penal  Code. 

Sec.  6468.  Destroying  or  delay  of  election  returns.—  A  messenger 
appointed  by  authority  of  law  to  receive  and  carry  a  report,  certidcate  or  cer- 
titied  copy  of  any  statement  relating  to  the  result  of  any  election,  who  wilfully 
mutilates,  tears,  defaces,  obliterates  or  destroys  the  same,  or  does  any  other 
act  which  prevents  the  delivery  of  it  as  required  by  law;  and  a  person  who 
takes  away  from  such  messenger  any  such  report,  certiticate  or  certitied  copj', 
with  intent  to  prevent  its  delivery,  or  who  wilfully  does  any  injury  or  other 
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act  in  this  section  specified,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  and  not  less  than  two  years. 
P.  C.  §  488.    Same  as  §  649,  N.  Y.  Penal  Code. 

Sec.  6469.  CJhurches  —  Schools —  A  person  who  wilfully  and  without 
authority  breaks,  defaces  or  otherwise  injures  any  house  of  religious  worship 
or  any  part  thereof,  or  any  appurtenance  thereto,  or  any  ornament,  musicaJ 
instrument,  articles  of  silverware  or  plated  ware,  or  other  chattel  kept  therein 
for  use  in  connection  with  religious  worship,*  or  who  wilfully  breaks,  defaces 
or  otherwise  injures  any  school  house  or  appurtenance,  or  other  public  build- 
ing, or  who  wilfully  breaks,  defaces  or  injures  any  globe,  map  or  chart,  or  any 
other  article  kept  and  used  in  connection  with  said  school-house  or  other  pub- 
lic building,  is  guilty  of  a  misdemeanor,  and  is  punishable  as  follows: 

First.  If  the  value  of  the  property  broken,  defaced  or  injured  is  thereby 
diminished  to  an  amount  less  than  one  hundred  dollars,  by  tine  of  not  more 
than  one  hundred  dollars,  or  imprisonment  not  more  than  ninety  days,  or  by 
both. 

Second.  If  the  value  of  the  property  broken,  defaced  or  injured  is  thereby 
diminished  more  than  one  hundred  dollars,  by  imprisonment  not  less  than  six 
months  nor  more  than  two  years. 

Third.  In  addition  to  the  punishment  prescribed  therefor,  such  person  is 
liable  in  treble  damages  for  the  injury  done,  to  be  recovered  in  a  civil  action 
by  the  owner  of  such  property,  or  the  public  oflicer  having  charge  thereof. 

P.  C.  §489.  as  amended  1889,  ch.  311.  Approved  March  19th,  Amendment  below  *.  N.  Y. 
Penal  Code,  §  650. 

Seo.  6470.  Coercion. —  A  person  who,  with  a  view  to  compel  another  per- 
son to  do  or  abstain  from  doing  an  act  which  such  other  person  has  a  legal 
right  to  do  or  to  abstain  from  doing,  wrongfully  and  unlawfully, 

1.  Uses  violence  or  inflicts  injury  upon  such  other  person  or  bis  family,  or 
a  member  thereof,  or  upon  his  property,  or  threatens  such  violence  or  in- 
jury; or 

2.  Deprives  any  such  person  of  any  tool,  implement  or  clothing,  or  hinders 
him  in  the  use  thereof;  or 

3.  Uses  or  attempts  the  intimidation  of  such  person  by  threats  or  force, 
Is  guilty  of  a  misdemeanor. 

P.  C.  §  490.    Same  as  §  658,  N.  Y.  Penal  Code. 

Seo.  6471.  Injury  to  real  or  personal  property.— A  person  who  un- 
lawfully and  wilfully  destroys  or  injures  any  real  or  personal  property  of 
another,  in  a  case  where  the  punishment  thereof  is  not  specially  prescribed  by 
statute,  is  punishable  as  follows: 

1.  If  the  value  of  the  property  destroyed,  or  the  diminution  in  the  value  of 
the  property  by  the  injury  is  more  than  one  hundred  dollars,  by  imprisonment 
in  a  county  jail  for  not  more  than  one  year; 

2.  In  any  other  case  by  imprisonment  in  a  county  jail  for  not  more  than 
six  months,  or  by  a  tine  of  not  more  than  two  hundred  and  fifty  dollars,  or 
by  both  such  fine  and  imprisonment. 

3.  And  in  addition  lo  the  punishment  prescribed  therefor,  he  is  liable  in 
treble  damages  for  the  injury  done,  to  be  recovered  in  a  civil  action  by  the 
owner  of  such  property,  or  the  public  officer  having  charge  thereof. 

P.  0.  §  491.  N.  Y.  Penal  Ckwie,  §  654.  Acts  1877,  ch.  135,  repealed,  provided  whoever 
wilfully,  carelessly  or  negligently  destroys,  injures  or  damages  the  property  of  another. 
Acts  1^1,  Ex.  S.  ch.  74,  not  expressly  repealed,  provided  **  whoever  shall  wilfully  damage  or 
disfigure  in  any  manner  any  part  or  parts  of  any  buiidine,  or  throw  any  stones  or  other  mis- 
sile at,  or  break  any  window  glass  of,  any  building,  and  whoever  shall  aid,  counsel,  hire  or 
procure  any  person  so  to  do,  shall  be  deemed  guilty  of  a  misdemeanor,*'  etc.  Acts  1883,  ch.  120, 
not  expressly  repealed,  provided  that  **If  any  person  employed  by  a  railroad  or  other  corpo- 
ration, or  if  any  express  agent,  stage  driver,  drayman,  hackman  or  other  person  who  haadles 
or  whose  duty  it  is  to  handle,  remove  or  take  care  of  trunks,  valises,  bojtes,  packages,  parcels 
or  other  baggage,  shall  while  handling,  loadmg,  transporting,  unloading,  delivering  or  storing 
such  property,  wilfully,  wantonly  or  carelessly  break,  injure  or  destroy  the  same,**  is  guiUgf 
of  misdemeanor,  etc.      ^  M.  836.    Am.  1891,  ch.  95. 
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Sec.  6472.  Trespass  cm  public  lands.— Whoever  commits  any  wilful 
trespass  upon  lands  now  or  hereafter  held  in  trust  or  otherwise  by  the 
state  in  manner  as  follows,  by  cutting  pine  timber  for  lumber  purposes,  or 
evidently  to  endanger  and  expose  pine  timber  to  fire  or  decay,  or  whoever 
countenances  such  trespass  or  whoever  vvilfuU}'^  bi^rns  over  or  causes  lo  be 
burned  over,  any  of  said  lands,  shall  be  deemed  guilty  of  a  felony,  and  on 
conviction  thereof  shall  be  punished  by  imprisonment  in  the  state  prison  not 
more  than  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or  both; 
such  fine  and  imprisonment  in  the  discretion  of  the  court. 

1885,  ch.  265:  *' An  act  to  punish  trespassers  on  pine  lands."    Approved  March  5th. 

Labels  and  Trade  Mares. 

SeoJ  6473.  Protection. —  It  shall  be  lawful  for  associations  and  unions 
of  workmen  to  adopt  for  their  protection  labels,  trade  marks  and  advertise- 
ments used  by  such  unions  or  associations,  announcing  that  goods  manufact- 
ured by  members  of  such  associations  or  unions  are  so  manumctured  by  such 
members. 

1889,  ch.  9,  §  1 :  * '  An  act  to  punish  the  counterfeiting  of  labels,  trade  marks  and  advertisements, 
and  the  use  of  counterfeited  labels,  trade  marks  and  advertisements."  Approved  April  28, 
1889.     In  force  sixty  days  after  passage. 

Seo.  6474.  Record  of. —  That  every  association  of  workingmen  or  labor 
union  adopting  a  label,  trade  mark  or  advertisement  of  the  kind  specilied  in 
the  first  section  of  this  act,  shall  record  the  same  in  the  office  of  the  secretary 
of  state  by  leaving  two  copies  of  said  labels  or  advertisements  with  said  sec- 
retary of  state,  who  shall  under  his  hand  and  seal  deliver  to  the  association  or 
union  recording  such  label  or  advertisements,  a  certificate  of  record,  for  which 
be  shall  receive  a  fee  of  one  dollar. 

1889,  ch.  9,  §  4. 

Seo.  6475.  fraudulent  use. —  That  any  and  all  persons  using  such  union 
or  association  trade  mark,  labels  or  advertisements,  whether  exactly  like  such 
labels,  trade-marks  or  advertisements,  or  not,  if  with  the  intention  to  or  likely 
to  deceive  the  public,  shall, be  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  imprisonment  of  not  less  than  ten  days  nor  more 
than  thirty  days,  or  a  fine  of  not  less  than  twenty-five  dollars  nor  more  tnan 
one  hundred  dollars. 

1889,  ch.  9.  §  2. 

Seo.  6476.  Counterfeited. — That  every  person  who  shall  use  any  such 
counterfeited  trade  mark,  label  or  advertisement  of  such  a  union  or  associa- 
tion after  having  been  notified  that  the  same  is  so  counterfeited,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  im- 
prisonment of  not  less  than  ten  days  nor  more  than  thirty  days,  or  by  fine  of 
not  less  tb^n  twenty-five  dollars  nor  more  than  one  hundred  dollars. 

1889,  ch.  9,  §  3. 

Sec.  6477.  Injunction. — That  every  association  of  workingmen  or  labor 
union  adopting  a  label,  trade  mark  or  advertisement  of  the  kind  specified  in 
the  first  section  of  this  act,  may  proceed  by  suit  in  any  of  the  courts  of  the 
state  to  enjoin  the  manufacture,  use,  display  or  sale  of  counterfeits  or  imita- 
tions of  such  labels,  trade  marks  or  advertisements,  and  that  all  courts  having 
jurisdiction  of  the  persons,  and  upon  satisfactory  proof  of  such  wrongful  use 
shall  grant  an  injunction  for  such  wrongful  use  of  such  counterfeits,  and  shall 
award  the  complamants  such  damages  resulting  from  such  wrongful  use  as  may 
be  proved,  and  shall  require  the  defendants  to  pay  to  the  complainant  the  profits 
derived  from  such  wrongful  use,  or  both  profits  and  damages,  and  the  courts 
shall  also  order  ail  counterfeit  labels  and  advertisements  in  the  possession  or 
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under  the  control  of  the  defendant  in  such  cause  to  be  delivered  to  an  oflBcer 
of  the  court  or  to  the  complainants  to  be  destroyed. 

1889,  cb.  9,  §  5. 

Sec.  6478,  Other  proceedings. —  In  like  manner  such  unions  or  associa- 
tions of  workingmen  shall  be  authorized  to  proceed  against  all  persons  who 
shall  wrongfully  use  or  display  the  genuine  labels,  trade  marks  or  advertise- 
ments of  the  respective  associations  or  unions,  not  being  authorized  by  such 
associations  or  unions  to  use  or  display  the  same,  in  any  court  having  juris- 
diction thereof. 

1889.  cb.  9,  §  6. 

Seo.  6479.  Forging  and  counterfeiting  brands,  etc. —  Any  person  or 
persons  who  shall  knowingly  and  wilfully  forge  or  counterfeit,  procure  to  be 
lorged  or  counterfeited,  any  representation,  likeness,  similitude,  copy  or  imi- 
tation of  the  private  stamps,  brands,  wrapper,  label  or  trade  mark,  usually 
alKxed  by  any  mechanic,  manufacturer,  druggist,  merchant  or  tradesman,  ta 
and  upon  the  goods,  wares,  merchandise  or  preparation  of.  said  mechanic^ 
manuiacturer,  druggist,  merchant  or  tradesman,  with  intent  to  pass  off  any 
work,  goods,  manufacture,  compound  or  preparation,  to  which  such  forged  or 
counterteiied  representation,  likeness,  similitude,  copy  or  imitation  is  affixed 
or  intended  to  be  affixed  as  the  work,  goods,  manufacture,  compound  or  prepa- 
ration of  such  mechanic,  manafacturer,  druggist,  merchant  or  tradesman, 
shall,  upon  conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  upon  con- 
viction thereof,  and  shall  be  punished  by  imprisonment  in  the  county  jail  for 
a  period  [of  J  not  less  than  six  months  nor  more  than  twelve  months,  or  fined 
not  more  than  live  thousand  dollars. 

1835,  ch.  178.  1^  1:  *'An  act  to  prevent  and  punish  fraud  in  use  of  false  stamps,  brands,  labels 
or  trade  marks."    Approved  March  0th. 

Seo.  6480.  Fraudulent  use. —  Any  person  or  persons  who  shall,  with 
intent  to  defraud  any  person  or  persons,  body  corporate  or  politic,  have  in 
his  or  their  possession  any  die  or  dies,  plate  or  plates,  brand  or  brands,  en- 
graving or  engravings  or  printed  labels,  stamps,  imprints,  wrapper  or  trade 
marks,  or  any  representation,  likeness,  similitude,  copy  or  imitation  of  the 

Erivate  stamps,  imprint,  brand,  wrapper,  label  or  trade  mark,  usuall}'  affixed 
y  any  mecuanic,  manufacturer,  druggist,  merchant  or  tradesman,  to  or  upon 
articles  made,  manufactured,  prepared  or  compounded  by  him  or  them,  for 
the  purpose  of  making  impressions,  or  selling  the  same  when  made,  or  using 
the  same  upon  any  other  article  made,  manufactured,  prepared  or  ^impounded, 
and  passing  the  same  off  upon  the  community  as  the  original  goods,  maa- 
uJtacLures,  preparations  or  compounds,  of  any  other  person  or  persons,  body 
corporate  or  politic,  or  who  shall,  wrongfully  and  fraudulently  sell  or  use  the 
genuine  stamp,  brand,  imprint,  wrapper,  label  or  trade  mark,  with  intent  to 
pass  oir  any  goods,  wares,  merchandise,  mixtures,  compounds,  or  other  arti- 
cles not  the  manufacture  of  the  person  or  persons,  body  corporate  or  politic, 
to  whom  such  stamp,  brand,  imprint,  wrappers,  label  or  trade  mark  properly 
belongs,  as  genuine  and  original,  shall,  upon  conviction  thereof,  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in  the  county 
jail  not  less  than  six  months,  nor  more  than  twelve  months,  or  be  lined  not 
more  than  five  thousand  dollars. 
1835,  ch.  178,  S  2. 

Seo.  G4S1.  Vending  or  keeping  for  sale.— Any  person  who  shall  vend 
or  keep  for  sale  any  goods,  wares,  merchandise,  mixture  or  preparation,  upon 
which  any  forged  or  counterfeit  stamps,  brands,  imprints,  Wrappers,  labels  or 
trade  marks  shall  be  placed  or  affixed,  and  intended  to  represent  the  said  goods, 
wares,  merchandise,  mixture  or  preparation,  as  the  genuine  goods,  wares,  mer- 
chandise, mixture  or  preparation  of  any  other  person  or  persons,  knowing  the 
same  to  be  counterfeii,  shall,  upon  conviction  thereof,  be  deemed  guilty  of  a 
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misdemeanor,  and  shall  be  punished  by  a  fine  not  exceeding  five  hundred 
dollars  in  each  case  so  offending,  and  shall  also  be  liable  in  a^  civil  action  to 
the  person  or  persons  whose  goods,  wares,  merchandise,  mixture  or  preparation 
is  counterfeited  or  imitated,  or  whose  stamps,  brands,  imprints,  wrappers, 
labels  or  trade  marks  are  forged,  counterfeited,  placed  or  affixed,  for  all  damages 
such  person  or  persons  may  or  shall  sustain  by  reason  of  any  of  the  acts  in  this 
section  mentioned,  and  ma}'  be  restrained  or  enjoined  by  any  court  of  compe- 
tent jurisdiction  from  doing  or  performmg  any  of  the  acts  above  mentioned. 

18«5.  ch.  178,  §8.  '  i 

Sec.  6482.  Afl9jciiig  fraudulent  brand. —  Any  person  or  persons  who 
shall,  with  intent  to  defraud  any  person  or  persons,  body  corporate  or  politic, 
knowingly  affix  or  cause  to  be  affixed  to  or  upon  any  bottle,  case,  box  or 
package  containing  any  goods,  manufacture,  mixture,  preparation  or  com- 
pound, any  stamp,  brand,  label,  wrapper,  imprint  or  trade  mark,  which  shall 
designate  such  goods,  manufacture,  mixture,  preparation  or  compound,  either 
wholly  or  in  part,  the  same  to  the  eye,  or  in  sound  to  the  ear,  as  the  word  or 
words,  or  some  of  the  words  used  by  any  other  person  or  persons,  for  desig- 
nating any  goods,  manufacture,  mixture,  preparation  or  compound  manu- 
factured or  prepared  by  or  for  such  other  person  or  persons,  or  who  shall 
knowingly  sell  or  expose,  or  oflfer  for  sale,  any  such  bottle,  case,  box  or  pack- 
age, with  any  such  stamp,  brand,  label,  wrapper,  imprint  or  mark,  affixed  to 
or  upon  it,  shall,  provided  such  person  or  persons  so  affixing  or  causing  to  be 
affixed,  any  such  stamp,  brand,  label,  wrapper,  imprint  or  mark,  or  so  selling  or 
exposing  or  oflfering  for  sale  any  such  bottle,  case,  box  or  package,  shall  not 
have  been  the  first  to  employ  or  use  such  words  to  designate  wholly  or  in 
part,  any  goods,  manufacture,  mixture,  preparations  or  compound,  upon  con- 
viction thereof,  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by 
imprisonment  in  the  county  jail  not  less  than  six  (6)  nor  more  than  twelve 
(12)  months,  or  be  fined  not  more  than  five  thousand  dollars  (^$5,000,)  and 
shall  also  be  liable  to  the  party  aggrieved  in  the  penal  sum  of  one  hundred 
dollars  ($100)  for  each  and  every  otfense,  to  be  recovered  by  him  in  a  civil 
action. 

1885,  clL  178,  §  4. 

Seo.  6483.  False  brands. —  Any  person  or  persons  who,  with  intent  to  de- 
fraud, or  to  enable  another  to  defraud  an}'  person,  shall  manufacture  or  know- 
ingly sell  or  cause  to  be  manufactured  or  sold,  any  article  or  articles  marked, 
staniped  or  branded  or  incased  or  inclosed  in  any  box,  bottle  or  wrapjier,  hav- 
ing thereon  any  engraving  or. engravings,  or  printed  labels,  stamps,  imprints, 
marks  or  trade  marks,  which  article  or  articles  are  not  the  manufacture,  work- 
manship or  production  of  the  person  named,  indicated  or  denoted  by  such 
marking,  stamping  or  branding,  or  by  or  upon  such  engraving  or  engravings, 
printed  labels,  stamps,  imprints,  marks  or  trade  marks,  shall,  upon  conviction 
thereof,  be  deemed  guilty  of  a  misdemeanor,  and  for  such  offense  shall  forfeit 
and  p&y  a  tine  of  two^hundred  dollars,  to  be  recovered  with  costs  in  a  civil 
action  to  be  prosecuted  by  the  county  attorney  of  any  county  in  the  state,  in 
the  name  of  the  county  in  which  said  actioi  shall  be  commenced  and  the  one- 
half  of  such  recovery  shall  be  paid  to  the  mformer,  and  the  residue  shall  be 
applied  to  the  support  of  the  poor  in  the  county  where  such  recovery  is  had. 

1885.  ch.  178,  g  5. 

Sec.  6484.  Trade  mark  defined.—  A  "  trade  mark  "  is  a  mark  used  to 
indicate  the  maker,  owner  or  seller  of  any  goods,  wares,  merchandise,  mixt- 
ure, preparation  or  compound,  and  includes  among  other  things  any  name  of 
a  person  or  corporation  or  any  letter,  word,  device,  emblem,  fi";ure,  seal,  stamp, 
diagram,  brand,  wrapper,  ticket,  stopper,  label  or  other  mark,Tawfully  adopted 
by  him  and  usually  affixed  to  any  goods,  merchandise,  mixture,  preparation 
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or  compound  to  denote  the  same  was  imported,  manufactured,  produced,  sold, 
compounded,  bottled,  packed  or  otherwise  prepared  by  him. 

1885,  ch,  178.  §  6. 

Sec.  G4S5,  When  deemed  affixed. —  A  trade  mark  is  deemed  to  be  af- 
fixed to  any  goods,  wares,  merchandise,  mixture,  preparation  or  compound 
when  it  is  placed  in  any  manner  ia  or  upon  either: 

1.  Tiie  article  itself;  or 

2.  A  box,  bale,  barrel,  bottle,  case,  cask  or  other  vessel  or  package,  or  a 
cover,  wrapper,  stopper,  brand,  label  or  other  thing  in,  by  or  with  which  the 
goods  are  packed,  inclosed  or  otherwise  prepared  for  sale  or  disposition. 

1885,  ch.  178,  §  7. 

Sec.  64SG.  Imitation. —  An  imitation  of  a  trade  mark,  stamp,  brand, 
wrapper  or  label  is  that  which  so  far  resembles  the  genuine  trade  mark,  stamp, 
brand,  wrapper  or  label  as  to  be  likely  to  induce  the  belief  that  it  is  genuine, 
either  by  the  use  of  words  or  letters  similar  in  appearance  or  in  sound  or  by 
any  sign,  device  or  the  names  whatsoever, 

1685,  ch.  178,  §  8. 

Sec.  6487.  Evidence. —  No  testimony  or  evidence  given  by  any  person  in 
any  civil  action  to  which  such  person  may  be  a  party,  or  by  any  other  witness 
in  such  action,  or  on  any  reference  or  proceeding  which  may  be  had  in  such 
action,  nor  any  evidence  or  testimon}^  derived  from  the  books  or  papers  of 
such  party  or  witness,  produced  by  him  as  a  witness,  or  otherwise,  in  such  ac- 
tion, ur  on  any  reference  or  other  proceedings  which  may  he  had  therein,  can 
or  shall  be  used  in  any  criminal  prosecution  against  such  party  or  witness, 
under  any  ol*  the  provisions  of  this  act;  nor  shall  any  party  or  witness  refuse 
to  testify  or  furnish  evidence  in  any  civil  action  by  reason  of  any  of  the  pro- 
visions of  this  act 

1885,  ch.  178,  §  d. 


TITLE  16. 

CRUELTY  TO  ANIMALS. 


This  title  contains  substance  of  acts  1B71,  ch,  34,  repealed. 

Sec  6488.  Acts  of  cruelty. —  A  person  who  overdrives,  overloads,  tort- 
ures, or  cruelly  beats  or  neglects,  or  unjustiHably  injures,  maims  or  mutilates 
or  kills  any  animal,  whether  belonging  to  liimself  or  to  another,  deprives  of  nec- 
essai'v  food,  water  or  shelter,  any  annnal  of  which  he  has  the  charge  or  con- 
trol ^*or  which  he  has  ira[)ounded  or  conlined  or  kee[)S  or  carries  m  or  upon  a 
vehicle  or  otherwise,  any  animal  in  a  cruel  or  inhuman  manner;  or  keeps  cows 
or  other  animals  in  any  inclosure  without  wholesome  e5cercise  and  change  of 
air,  or  feeds  cows  on  food  that  produces  impure  or  unwholesome  mdk;  or 
being  a  person  or  corporation  engkged  m  transporting  live  stock,  detains  such 
stock  in  cars  or  in  compartments  for  a  longer  continuous  period  than  twenty- 
four  hours,  within  this  state,  without  supplying  the  same  with  necessary  food, 
water  and  attention,  or  permits  such  stock  to  be  so  crowded  together  as  to 
overlie,  crush,  wound  or  kill  each  other,*  or  procures  or  permits  any  of  the 
above  mentioned  acts  to  be  done,  or  wilfully  sets  on  foot,  instigates,  engages 
in,  or  in  any  way  furthers  any  act  of  cruelty  to  any  animal,  or  any  ace  tending 
to  produce  such  cruelly,  is  punishable  by  imprisonment  not  exceeding  three 
months  or  fine  of  not  more  than  one  hundred  dollars. 

1889.  ch.  209,  ^  2:  *' An  act  to  amend  title  16  of  the  Penal  Code  of  Minnesota,  relating  to 
cruelty  to  animals."  Approved  April  24,  1889,  Repeals  all  inconsistent  actii.  bubstantiallj 
g  492  of  Penal  Code  except  between  *  *  and  the  punishment.     Between  *  *  contains  gist  of 
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|§  4M,  495,  497,  498,  of  Penal  Ckxie.  P.  C.  §  498,  proTided  that  in  computing  the  twent^- 
zonr  hours*  time  confined,  connecting  roads  must  be  considered,  and  if  owner  or  person  m 
charge  failed  to  care  and  feed,  the  carrier  could  do  so,  and  had  a  lien  therefor.  This  section 
contains  substance  of  <:)^  1,  5,  14,  oh.  84,  acts  1871,  and  §  39  (50),  ch.  95,  G.  S.,  excepi  the  pro- 
Tision  as  to  expoeins:  poisonous  substances  with  intent  that  same  may  be  taken  by  such  ani« 
mals.     1  M.  292.     See  1898,  chs.  53,  98. 

Sbo.  6489.  Killing  iDJured  animal.—  Any  agent  or  officer  of  the  "  Min- 
nesoia  Society  for  the  Prevention  of  Cruelty,"  or  of  any  society  duly  incorpo- 
rated for  that  purpose,  may  lawfully  destroy,  or  cause  to  be  destroyed,  any 
animal  found  abandoned  and  not  properly  cared  for,  appearing,  in  the  judg- 
ment of  two  reputable  citizens,  called  by  him  to  view  the  Same  m  his  presence, 
to  be  glandered,  injured  or  diseased  past  recovery  for  any  useful  purpose.* 
When  any  person  arrested  is,  at  the  time  of  such  arrest,  in  charge  of  any  ani- 
mal or  of  any  vehicle  drawn  by  or  containing  any  animal,  any  agent  of  said 
society  or  societies  may  take  charge  of  such  animal  and  of  such  vehicle  and 
its  contents,  and  deposit  the  same  in  a  safe  place  of  custody,  or  deliver  the 
same  into  the  possession  of  the  police  or  sheriff  of  the  county  or  place  wherein 
such  arrest  was  made,  who  shall  thereupon  assume  the  custody  thereof;  and 
all  necessary  expenses  incurred  in  taking  charge  of  such  property  shall  be  a 
lien  thereon. 

1889,  ch.  209,  §  8.    Above  *  is  substantiaUy  §  493,  P.  C.     1898,  (A.  119. 

Seo.  6490.  Birds  — Kill  or  maim — Any  person  who  shall  wantonly 
maim,  kill  or  destroy,  by  any  means  whatever,  any  brown  thrush,  bluebird, 
martin,  swallow,  wren,  catbird,  robin,  pee-wee,  meadow-lark,  or  other  insect- 
devouring  bird  of  any  kind  or  name  wnatever,  or  wantonly  destroy  the  nests 
or  eggs  of  any  such  bird,  is  punishable  by  fine  not  exceeding  fifteen  dollars 
nor  less  than  one  dollar. 

1889,  ch.  209,  §  4.  Whether  this  section  interferes  with  other  laws,  see  ante,  §§  3006,  2005, 
1991. 

Sec.  6491.  Poisoning  animals. —  A  person  who  unjustifiably  administers 
any  poisonous  or  noxious  drug  or  substance  to  any  animal,  or  procures  or  per- 
mits the  same  to  be  done,  or  unjustifiably  exposes  any  such  drug  or  substance 
with  intent  that  the  same  shall  be  taken  by  any  animal,  whether  such  animal 
be  the  property  of  himself  or  another,*  is  punishable  by  imprisonment  not  ex- 
ceeding three  months,  or  fine  of  not  more  than  one  hundred  dollars. 

1889.  ch.  209,  §  5.  Same  as  §  496,  P.  C,  except  below  ♦,  which  in  latter  read  •*  is  guilty  of  a 
misdemeanor."    Sec  89  (50),  ch.  95,  Q.  S.,  prohibited  exposing  poisonous  substances.    1  M.  292. 

Seo.  6492.  Fighting  animals. —  Whoever  engages  in  or  is  employed  at, 
or  aids  or  abets  cock-fighting,  dog-fighting,  bear-baiting,  pitting  one  animal 
against  another,  of  the  same  or  of  a  different  kind,  or  any  similar  cruelty  to 
animals,  or  receives  money  for  the  admission  of  any  person  to  any  place  used 
or  about  to  be  used  for  any  such  purpose,  or  wilfully  permits  any  one  to  enter 
upon  or  use  for  any  such  purpose  premises  of  which  he  is  the  owner,  agent  or 
occupant;  or  uses,  trains  or  possesses  a  dog  or  other  animal  for  the  purpose  of 
seizing,  detaining  or  maltreating  any  domestic  animal,  shall  be  fined  not  more 
than  one  hundred  dollars,  nor  less  than  five  dollars,  or  imprisoned  not  more 
than  three  months,  nor  less  than  ten  days;  and  any  one  who  knowingly  pur- 
chases a  ticket  of  admission  to  any  place  mentioned  in  this  section,  or  is  pres- 
ent thereat,  or  witnesses  such  spectacle,  shall  be  deemed  an  aider  and  abettor. 

1889,  ch.  209,  g  6.  Supersedes  and  contains  gist  of  §g  499,  500,  P.  C.  Contains  §  10,  ch.  99, 
Q.  a 

Seo.  6493.  Same  — Taking  possession.— Any  oflScer  or  agent  author- 
ized by  law  to  make  arrests  may  lawfully  take  possession  of  any  animals  or 
implements,  or  other  property  used  or  employed,  or  about  to  be  used  or  em- 
ployed, in  the  violation  of  any  provision  of  law  relating  to  fights  among  ani- 
mals.   He  shall  state  to  the  person  in  charge  thereof  at  the  time  of  such 
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taking,  his  name  and  residence,  and  also  the  time  and  place  at  which  the  ap- 
plication hereinafter  provided  for  will  be  made. 

1889,  ch.  209,  §  7.    Similar  proTisions  in  §  11,  ch.  84,  acts  1871. 

Seo.  6494.  Prosecution. —  The  oflBcer  or  agent  after  taking  possession  of 
such  animals,  or  implements  or  other  property,  pursuant  to  the  preceding 
section,  shall  apply  to  the  magistrate  or  court  before  whom  complaint  is  made 
against  the  offender  violating  such  provisions  of  law,  for  the  order  next  here- 
inafter mentioned,  and  shall  make  and  file  an  affidavit  with  such  magistrate 
or  court,  stating  therein  the  name  of  the  offender  charged  in  such  complaint^ 
the  time,  place,  and  description  of  the  animals,  implements,  or  other  property 
so  taken,  together  with  the  name  of  the  party  who  claims  the  same,  if  known, 
and  that  the  affiant  has  reason  to  believe,  and  does  believe,  stating  the  grounds 
of  such  belief,  that  the  same  were  used  or  employed  in  such  violation,  and 
will  establish  the  truth  thereof  upon  the  trial  of  such  offender.  He  shall  then 
deliver  such  animals,  implements  or  other  property  to  such  magistrate  or 
court,  who  shall  thereupon,  by  order  in  writing,  place  the  same  in  the  cus- 
tody of  the  officer,  or  other  proper  person  in  such  order  named  and  desig- 
nated, to  be  by  him  kept  until  the  trial  or  final  discharge  of  the  offender,  and 
shall  send  a  copy  of  such  order,  without  delay,  to  the  county  attorney.  The 
officer  or  person  so  named  and  designated  in  such  order  shall  immediately 
thereupon  assume  such  custody,  and  shall  retain  the  same  for  the  purpose  of 
evidence  upon  such  trial,  subject  to  the  order  of  the  court  before  which  such 
offender  may  be  required  to  appear,  until  his  final  discharge  or  conviction. 
Upon  the  conviction  of  such  offender,  the  animals,  implements  or  other  prop- 
erty shall  be  adjudged  by  the  court  to  be  forfeited.  In  the  event  of  acquittal 
or  final  discharge  without  conviction  of  such  offender,  such  court  shall,  on 
demand,  direct  the  delivery  of  the  property  so  held  in  custody  to  the  owner 
thereof. 

18S9,  ch.  209,  §  8.    Such  provision  in  acts  1871,  ch.  84,  §§  11,  12.     1898.  ch.  120. 

Sec.  6495.  Complaint  and  warrant. —  When  complaint  is  made  on  oath 
or  affirmation  to  a  magistrate  or  court  authorized  to  issue  warrants  in  crimi- 
nal eases,  that  the  complainant  believes  that  any  of  the  provisions  of  law 
relating  to  or  affecting  animals  are  being  or  about  to  be  violated  in  any  par- 
ticular building  or  place,  such  magistrate  or  court  shall  issue  and  deliver  im- 
mediately a  warrant  directed  to  any  sheriff,  constable,  police  officer  or  agent 
of  such  association  aforesaid,  authorizing  him  to  enter  and  search  such  build- 
ing or  place,  and  to  arrest  any  person  there  present  violating  or  attempting 
to  violate  any  such  law,  and  to  bring  such  person  before  some  court  or  mag- 
istrate of  competent  jurisdiction  within  the  city,  village  or  county,  within 
which  such  ofi'ense  has  been  committed,  to  be  dealt  with  according  to  law; 
and  such  attempt  shall  be  held  to  be  a  violation  of  such  law,  and  shall  sub- 
ject the  person  charged  therewith,  if  found  guilty,  to  the  penalties  provided 
therein. 

1889,  ch.  209,  g  9. 

Seo.  6496.  Arrest  without  warrant.—  When  a  sheriff,  constable,  mar- 
shal, police  officer,  or  any  agent  for  any  duly  incorporated  society  for  the 
prevention  of  cruelty  to  animals  has  reason  to  believe  that  any  person  within 
his  jurisdiction  is  about  to  violate  the  provisions  of  section 'six  hereof,  he 
shall  forthwith  arrest  such  person,  and  take  him  before  a  court  or  magistrate 
named  in  section^nine  hereof;  upon  the  proper  affidavit  being  filed,  such  mag- 
istrate or  court  shall  hear  the  witnesses  produced,  on  oath,  and  if  the  com- 
plaint be  found  true,  shall  order  the  accused  to  enter  into  a  recognizance,  with 
sufficient  sureties,  to  be  approved  by  the  magistrate  or  court  before  whom 
such  person  is  brought,  in  a  sum  not  less  than  one  hundred  dollars  nor  more 
than  five  hundred  dollars,  that  he  will  not  violate  the  provisions  of  said  sec- 
tion six  hereof  within  one  year  thereafter,  within  this  state,  and  in  default  of 
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fluch  recognizance  the  officer  shall  commit  the  accused  to  jail,  there  to  remain 
until  such  order  is  complied  with,  or  he  is  otherwise  discharged  by  due  course 
of  law,  or  until  he  shall  make  and  subscribe  an  okth,  in  the  presence  of  two 
witnesses,  that  he  will  not  violate  the  provisions  of  said  section  six  (6)  hereof, 
nor  aid  or  abet  in  so  doing  within  said  year. 

Upon  conviction  of  said  person  for  a  subsequent  violation  of  the  provisions 
of  said  section  within  said  year,  he  shall  be  fined  not  less  than  tv^enty-live 
^dollars  nor  more  than  one  hundred  dollars  or  imprisoned  not  less  than  tKirty 
days,  nor  more  than  ninety  days,  in  the  discretion  of  the  court. 

1889,  ch.  209,  §  10.     i  §  6492.    ^  §  6495. 

Sec.  6497.  RecognisSance. — Every  such  recognizance  and  every  recogni- 
zance taken  under  section*  ten  hereof,  shall  be,  by  such  judge  or  magistrate, 
certified  to  the  district  court  of  the  county,  where  the  same  shall  be  recorded, 
and  the  prosecuting  attorney,  when  he  has  reason  to  believe  that  the  condition 
of  the  same  has  been  broken,  shall  immediately  bring  suit  thereon,  in  any 
county,  and  collect  the  amount  due  thereon. 

1889,  ch.  209,  §  11.  i  §  6496. 

Sec.  6498.  Preventing  qruelty. —  An  officer,  agent  or  member  of  any 
society  for  the  prevention  of  cruelty  to  animals  or  children  may  interfere  to 
prevent  the  perpetration  of  any  act  of  cruelty  in  his  presence,  and  may  use 
such  force  as  may  be  necessary  to  prevent  the  same,  and  to  that  end  summon 
to  his  aid  any  bystanders. 

Any  person  who  shall  interfere  with  or  obstruct  any  such  officer  or  agent 
in  the  discharge  of  his  duty  is  punishable  by  imprisonment  not  exceeding  three 
months  or  tine  of  not  more  than  one  hundred  dollars.  Any  of  said  societies 
may,  by  its  agent  or  attorney,  prefer  a  complaint  before  any  court,  tribunal  or 
magistrate  having  jurisdiction  for  the  violation  of  any  law  relating  to  pruelty 
to  animals  or  children,  and  may,  by  its  agent  or  attorney,  aid  in  presenting 
the  law  and  facts  before  such  court,  tribunal,  or  magistrate  in  any  proceed- 
ings taken. 

1889,  ch.  209,  §  12. 

Seo.  6499.  Protecting  animal  from  neglect.—  Whenever  it  may  be 
necessary,  in  order  to  protect  any  animal  from  neglect,  any  person  may  take 
possSssion  of  the  same;  and  whenever  an  animal  is  impounded,  yarded  or 
confined,  and  continues  without  necessary  food,  water  or  proper  attention  for 
more  than  fifteen  successive  hours,  any  person  may,  from  time  to  time,  and  as 
often  as  it  may  be  necessary,  enter  into  and  upon  any  place  in  which  such 
animal  is  so  impounded,  yarded  or  confined,  and  supply  it  with  necessary 
food,  water  and  attention  so  long  as  it  remains  there,  or  may,  if  necessary  or 
convenient,  t'emove  such  animjii,  and  shall  not  be  liable  to  any  action  for 
such  entry;  in  all  cases  the  owner,  or  custodian,  of  such  animal,  if  known, 
shall  be  immediately  notified  of  such  action  by  the  person  taking  possession 
of  such  animal;  if  the  owner  or  custodian  be  unknown,  and  cannot  be  ascer- 
tained with  reasonable  effort,  such  animal  shall  be  held  to  be  an  estray,  and 
shall  be  dealt  with  as  such;  the  necessary  expense  for  food  and  attention 
given  to  any  animal  under  the  provisions  of  this  section  may  be  collected  of 
the  owner  of  the  animal,  and  the  animal  shall  not  be  exempt  from  levy  and 
sale  upon  execution  issued  upon  a  judgment  therefor. 

1889,  ch.  209,  §  18. 

Seo.  6500.  Contagious  diseases. —  Whoever,  being  the  owner,  or  hav- 
ing the  charge  of  any  animal,  knowing  the  same  to  have  any  infectious  or 
contagious  disease,  or  to  have  been  recently  exposed  thereto,  sells  or  barters 
the  same,  or  knowingly  permits  such  animal  to  run  at  large,  or  knowing  such 
animal  to  be  diseased  as  aforesaid,  knowingly  permits  the  same  to  come  into 
contact  with  any  other  animal,  or  another  person,  without  his  knowledge  and 
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permission,  shall  be  fined  not  more  than  'one  hundred  nor  less  than  twenty 
dollars,  or  imprisoned  not  more  than  thirty  days. 
1889,  ch.  209,  §  14.  f. 

Sec.  6501.  Civil  liability.—  A  person  guilty  of  cruelty  to  an  animal,  the 
property  of  another,  shall  be  liable  to  the  owner  thereof  in  damages,  in  addi- 
tion to  the  penalties  prescribed  by  law. 

1889}  oh.  209,  §  15. 

Seo.  6502.  Jurisdictioil. —  The  several  municipal  and  police  courts  and 
justices  of  the  peace  in  this  state  shall  have  full  concurrent  jurisdiction  with 
the  district  courts  of  all  offenses  under  this  act. 

1889,  ch.  209,  §  16.    Substantially  §  13,  ch.  84,  acts  1871. 

Sec.  6503.  Disi>osition  of  fines. —  All  fines  and  forfeitures  imposed  or 
collected  for  violations  of,  or  under  the  provisions  of  this  act,  shall  be  paid  to 
the  association  or  associations  for  the  prevention  of  cruelty  to  animals  or  chil- 
dren organized  in  the  county,  city,  town  or  village,  where  such  violation  oc- 
curred. 

1889,  ch.  209,  §  17.    Oontained  in  g  12,  ch.  34,  acts  1871.     1898,  eh.  120. 

Sec.  6504.  Certain  terms  defined.— The  word  "animal,"  as  used  in 
this  title,  does  not  include  the  human  race,  but  includes  every  other  living 
creature.  The  word  "  torture,"  or  "  cruelty,"  includes  every  act,  omission  or 
neglect  whereby  unnecessary  or  unjustifiable  pain,  suffering  or  death  is  caused 
or  permitted. 

The  words  "impure  and  unwholesome  milk,"  includes  all  milk  obtained 
from  animals  in  a  diseased  or  unhealthy  condition,  or  fed  on  distillery  waste, 
usually  called  "swill,"  or  upon  any  substance  in  a  state  qf  putrefaction  or  fer- 
mentation. 

1889,  ch.  209,  §  18.  Same  as  §  501,  P.  C.  Contained  in  §  8,  ch.  84,  acts  1871.  Impure  and 
imwholettome  miik  regulated  in  g§  464-472,  ante. 


TITLE  17.  • 

OF  MISCELLANEOUS  CRIMEa 

Seo.  6505.   Attorneys  forbidden  to  defend  certain  prosecntions. — 

An  attorney  who  directly  or  indirectly  advises  in  relation  to,  or  aids  or  pro- 
motes the  defense  of  any  action  or  proceeding  in  any  court,  the  prosecution 
of  which  is  carried  on,  aided  or  promoted  by  a  person  as  county  attorney  or 
other  public  prosecutor,  with  whom  such  attorney  is  directly  or  indirectly 
connected  as  a  partner,  or  who,  having  himself  prosecuted .  or  in  any  manner 
aided  or  promoted  any  action  or  proceeding  in  any  court,  as  county  attorney 
or  other  public  prosecutor,  afterwards  directly  or  indirectly  advises  in  relation 
to,  or  takes  any  part  in,  the  defense  thereof,  as  attorney  or  otherwise,  or  who 
takes  or  receives  any  valuable  consideration  from  or  on  behalf  of  any  defend- 
ant in  any  such  action,  upon  any  understanding  or  agreement  whatever,  ex- 
press or  implied,  having  relation  to  the  defense  thereoi,  is  guilty  of  a  misde- 
meanor. 

P.  C.  §  502.    N.  Y.  Penal  Code,  §  670. 

8£o.  6506.  Attorneys  may  defend  themselves.—  The  last  section  does 
not  prohibit  an  attorney  from  defending  himself  in  person,  as  attorney  or  as 
counsel,  when  prosecuted  either  civilly  or  criminally. 

P.  C.  §  503.    N.  Y.  Penal  Code,  §  671. 
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Sec.  6507.  Fraudulently  presenting  bills  or  claims  to  public  offi- 
cers for  payment. —  A  person  who,  knowingly,  with  intent  to  defraud,  pre- 
sents, for  audit,  or  allowance,  or  for  payment,  to  any  officer  or  board  of 
officers  of  the  state,  or  of  any  county,  town,  city,  borough,  school  district,  or 
village  authorized  to  audit,  or  allow  or  to  pay  bills,  claims  or  charges,  any 
false  or  fraudulent  claim,  bill,  account,  writing  or  voucher,  or  any  bill,  ac- 
count or  demand,  containing  false  or  fraudulent  cbartj^es,  items  or  claims,  is 
guilty  of  a  felony. 

P.  C.  §  504.    N.  Y.  Penal  Code,  §  672. 

Sec.  6508.  Acts  not  expressly  forbidden.— A  person  who  wilfully 
and  wrongfully  commits  any  act  which  seriously  injures  the  person  or  prop- 
erty of  another,  or  which  seriously  disturbs  or  endangers  the  public  peace  or 
health,  or  which  openly  outrages  public  decency,  for  which  no  other  punish- 
ment is  expressly  prescribed  by  this  code,  is  guilty  of  a  misdemeanor;  but 
nothing  in  this  code  contained  shall  be  so  construed  as  to  prevent  any  person 
from  demanding  an  increase  of  wages,  or  from  assembling  and  using  all  lawful 
means  to  induce  employers  to  pay  such  wages  to  all  persons  employed  by  them, 
as  9hall  be  a  just  and  fair  compensation  for  services  rendered. 

P.  C.  g  505.    N.  Y.  Penal  Ckxie,  §  675. 


TITLE  18. 

GENERAL  PROVISIONS. 


Sec.  6509.    Crimes  punishable  in  different  ways An  act  or  omission 

which  is  made  criminal  and  punishable  in  different  ways  by  different  provis- 
ions of  law,  may  be  punished  under  any  one  of  those  provisions,  but  not  under 
more  than  one;  and  a  conviction  or  acquittal  under  one  bars  a  prosecution  for 
the  same  act  or  omission  under  any  other  provision. 

P.  a  g  606.    Same  as  §  677,  N.  Y.  Penal  Code. 

Sec.  6510.  Punishable  under  foreign  law.  —  An  act  or  omission 
declared  punishable  b\^  this  code  is  not  less  so  because  it  is  also  punishable 
under  the  laws  of  another  state,  government,  or  country,  unless  the  contrary 
is  expressly  declared  in  this  code. 

P.  C.  §  507.    Same  as  §  678,  N.  Y.  Penal  Code. 

Sec.  6511.  Foreign  conviction  or  acquittal.— Whenever  it  appears 
upon  the  trial  of  an  indictment,  that  the  offense  was  committed  in  another 
state  or  country,  or  under  such  circumstances  that  the  courts  of  this  state  or 
government  had  jurisdiction  thereof,  and  that  the  defendant  has  already  been 
acquitted  or  convicted  on  the  merits  upon  a  criminal  prosecution  under  the 
laws  of  such  state  or  country,  founded  upon  the  act  or  omission  in  respect  to 
which  he  is  upon  trial,  such  former  acquittal  or  conviction  is  a  sufficient  de- 
fense. 

P.  C.  §  508.     Same  as  §  679,  N.  Y.  Penal  Code. 

Sec.  6512.    Contempt. —  A  criminal  act  is  not  the  less  punishable  as  a 
crime,  because  it  is  also  declared  to  be  punishable  as  a  contempt  of  court. 
P.  C.  §  509.    Same  as  §  680,  N.  Y.  Penal  Code. 

Sec  6513.  Mitigation  of  punishment.—  Where  it  appears,  at  the  time 
of  passing  sentence  on  a  person  convicted,  that  he  has  already  paid  a  fine  or 
suffered  an  imprisonment  for  the  act  of  which  he  stands  convicted,  under  an 
order  adjudging  it  a  contempt,  the  court,  passing  sentence,  may  mitigate  the 
punishment  to  be  imposed,  in  its  discretion. 

P.  C.  §  510.    Same  asg  681,  N.  Y.  Penal  Code. 
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Sec.  6514.    Punishment  of  accessory  to  misdemeanor When  aa 

act  or  omission  is  declared  by  statute  to  bo  a  misdemeanor,  and  no  punish- 
ment for  aiding  or  abetting  in  the  doing  thereof  is  expressly  prescri bed » every 
person  who  aids  or  abets  another  in  such  act  or  omission  is  also  guilty  of  a 
misdemeanor. 

P.  C.  ^  oil.     Same  as  g  682,  N.  Y.  Penal  Code. 

Sec.  6515.  Sending  letter,  when  deemed  complete.— In  the  various 
cases  in  which  the  sending  of  a  letter  is  made  criminal  by  this  code,  the  of- 
fense is  deemed  complete  from  the  time  when  such  letter  is  deposited  in  any 
postottice/)r  other  place,  or  delivered  to  any  person,  with  intent  that  it  shall 
be  forwarded.  And  the  party  may  bo  indicted  and  tried  in  any  county 
wherein  such  letter  is  so  deposited  or  delivered,  or  in  which  it  is  received  by 
the  person  to  whom  it  is  addressed. 

P.  a  §  512.     Same  as  ^  68a,  N.  Y.  Penal  Code. 

Seo.  6516.  Omission  to  perform  duty.— No  person  is  punishable  for 
an  omission  to  peri'orni  an  act,  where  such  act  has  been  performed  by  another 
person  acting  in  his  behalf,  and  competent  by  law  to  perform  it. 

P.  C.  §  513.     Sauie  as  g  684.  N.  Y.  Peual  Code. 

Sec.  6517.    Conviction  for  attempt  when  crime  consummated.—  A 

person  may  be  convicted  of  an  attempt  to  commit  a  crime,  although  it  ap- 
pears on  the  trial  that  the  crime  was  consummated, 
P.  C.  g  514.     N.  Y.  Penal  Code,  §685. 

Sec  6518.  Attempts,  how  punishable. —  A  person  who  unsuccessfully 
attempts  to  commit  a  crime  is  indictable  and  punishable,  unless  otherwise 
specially  prescribed  b\^  statute,  as  follows: 

1.  If  tlie  crime  attempted  is  punishable  by  the  death  of  the  offender,  or  by 
imprisonment  for  li-fe,  the  person  convicted  of  the  attempt  is  punishable  by 
im|)risonment  in  the  state  prison  for  not  more  than  ten  years. 

'2.  In  any  otiier  case  he  is  punishable  by  imprisonment  in  the  state  prison  for 
not  more  than  half  of  the  longest  term,  or  by  a  Hne  not  more  than  one-half 
of  the  largest  sum,  prescribed  upon  a  conviction  for  the  commission  of  the  of- 
fense attempted,  or  by  both  such  tine  and  imprisonment, 

P.  C.  §  515,  Same  as  4^  686,  N.  y.  Penal  Code.  This  contains  the  substance  of  and  super- 
sedes ^  7,  ch.  91,  G.  S.,  not  specitically  repealed. 

Si:c.  6510.  Restrictions  upon  preceding  sections. —  The  last  section 
does  not  protect  a  person  who,  in  attempting  unsuccessfully  to  commit  a 
crime,  accomplishes  the  commission  of  another  and  different  crime,  whether 
greater  or  less  in  guilt,  from  suffering  the  punishment  prescribed  by  law  for 
the  crime  committed. 

P.  C.  §  516.     Same  as  g  687,  N.  Y.  Penal  Code. 

Skc.  ti520.  Second  offense,  how  punishable.—  A  person,  who,  after 
having  been  convicted  within  this  state,  of  a  felony  or  an  attempt  to  commit 
u  felony,  or  of  petit  larceny,  or,  under  the  laws  of  any  other  state,  govern- 
ment, or  country,  of  a  crime  which,  if  committed  within  this  state,  would  be  a 
felony,  commits  any  crime  within  this  state,  is  punishable,  upon  conviction  of 
such  second  offense,  as  follows: 

1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  ihe  offender 
might  be  punished,  in  the  discretion  of  the  court,  by  imprisonment  for  life,  he 
must  be  sentenced  to  imprisonment  in  the  state  prison  tor  life; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  for  any  term  less  than  his  natural  life, 
then  such  person  must  be  sentenced  to  imprisonment  for  a  term  not  less  than 
the  longest  term,  nor  more  than  twice  the  longest  term  prescribed  upon  a  tirst 
conviction. 

P.  C.  g  517.  Same  as  g  688,  N.  Y.  Penal  Code.  Sec.  13,  ch.  91,  G.  S.,  not  specifically  re- 
pealed by  Peual  Code,  applies  to  auy  offense, 
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Sec.  6521.  Women  concealing  birth  of  issue — Second  oflfense.—  A 
woman,  who,  having  been  convicted  of  endeavoring  to  conceal  the  still  birth 
of  any  issue  of  her  body,  which,  if  born  alive,  would  be  a  bastard,  or  the  death 
of  any  «uch  issue  under  the  age  of  two  years,  subsequentlv  to  such  conviction, 
endeavors  to  conceal  any  such  birth  or  death,  is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  five  years. 

P.  G  §  518,  as  amended  1889,  ch.  208,  8  4.  by  striking  out  "  and  not  less  iban  two  years"  at 
the  end  of  tbe  section.    Witb  this  exception  same  as  §  698,  N.  Y.  Penal  Cbde. 

Sec.  6522.  Imprisonment  on  two  or  more  convictions.—  Where  a 
person  is  convicted  of  two  or  more  offenses,  before  sentence  has  been  pro- 
nounced upon  him  for  either  offense,  the  imprisonment  to  vvbieb  he  is  sen- 
tenced upon  the  second  or  other  subsequent  conviction,  must  commence  at 
the  termination  of  the  first  or  other  prior  term  or  terms  of  imprisonment  to 
which  he  is  sentenced.  ^     • 

P.  C.  §  619.    Same  as  §  694,  N.  Y.  Penal  Code. 

Sec.  6523.  Conviction  after  sentence Where  a  person,  under  sen- 
tence for  a  felony,  afterward  commits  any  other  felony,  and  is  thereof  con- 
victed and  sentenced  to  another  term  of  imprisonment,  the  latter  term  shall 
not  begin  until  the  expiration  of  all  the  terras  of  imprisonment  to  which  he  is 
already  sentenced. 

P.  C.  §  520.    Same  as  §  695,  N.  Y.  Penal  Code. 

Sec.  6524.    Convict,  when  sentenced  for  life When  a  crime  is  do- 

clared  by  statute  to  be  punishable  by  imprisonment  for  not  less  than  a  speci- 
fied number  of  years,  and  no  limit  of  the  duration  of  the  im]3risonment  is 
declared,  the  court  authorized  to  pronounce  judgment  upon  conviction  may, 
in  its  discretion,  sentence  the  offender  to  imprisonment  during  his  natural  life, 
or  for  any  number  of  years  not  Iqss  than  the  number  prescribed. 

P.  C.  §  521.    Same  as  §  696,  N.  Y.  Penal  Code. 

Sec.  6525.  Sentence,  how  limited. —  Where  a  convict  is  sentenced  to  be 
imprisoned  in  the  state  prison  for  a  longer  period  than  one  year,  it  is  the  duty 
of  the  court  before  which  the  conviction  is  had  to  limit  the  term  of  the  sen- 
tence so  that  it  will  expire  between  the  month  of  March  and  the  month  of 
ifovember,  unless  the  exact  period  of  the  sentence  is  fixed  by  law. 

P.  C.  §  522.    Same  as  §  697,  N.  Y.  Penal  Code. 

Sec.  6526.  In  workhouse. —  Where  a  person  is  convicted  of  a  crime  for 
which  the  punishment  inflicted  is  or  may  be  imprisonment  in  a  county  jail, 
he  may  be  sentenced  to,  and  the  imprisonment  may  be  inflicted  by  confine- 
ment in  a  workhouse,  if  there  be  one  in  the  county  in  which  the  offense  is 
tried  or  committed. 

P.  c.  &52a 

Sro.  6527.  Place  to  be  specified  in  sentence  and  judgment— Re- 
moval.—  The  place  of  the  imprisonment  must  be  specified  in  the  judgment 
and  sentence  of  the  court.  But  convicts  may  be  removed  from  one  place  of 
confinement  to  another,  in  a  case,  and  hy  the  authority  designated  by  statute. 

P.  C.  §  524.    Same  as  §  705,  N.  Y.  Penal  Codel^ 

Sec.  6528.  Limit  Of  fine. —  Where,  in  this  code,  or  in  any  other  statute 
making  any  crime  punishable  by  a  fine,  the  amount  of  the  fine  is  not  speci- 
fied, a  fine  of  not  more  than  five  hundred  dollars  may  be  imposed,  and  in  all 
cases  where  the  defendant  ns  sentenced  and  adjudged  to  pay  a  fine,  the  court 
may  in  its  discretion,  as  part  of  the  judgment,  order  that  defendant  shall  be 
committed  to  the  common  jail  of  the  county  until  such  fine  is  paid,  not  ex- 
ceeding a  reasonable  time,  to  be  graduated  according  to  the  amount  of  such 
fine. 

P.  C.  §  525.    N.  Y.  Penal  Code.  §  706. 
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Seo.  6529.    Consequence  of  sentence  to  imprisonment  for  life.— 

A  person  sentenced  to  imprisonment  for  life  is  thereafter  decerned  civilly  dead. 
P.  C.  g  526.    Same  as  g  708,  N.  Y.  Penal  Code. 

Sec.  6530.  Convict  protected  by  law. — A  convict  sentenced' to  im- 
prisonment is  under  the  protection  of  the  law,  and  any  injury  to  his  person, 
not  authorized  by  law,  is  punishable  in  the  same  manner  as  if  he  were  not 
sentenced  or  convicted. 

P.  a  §  537.    Same  as  §  709,  N.  Y.  Penal  Code. 

Seo.  6531.  Certain  forfeitures  abolished  —  Deodands.— A  convic- 
tion of  a  person  for  anj'^  crime  does  not  work  a  forfeiture  of  any  propert}', 
real  or  personal,  or  of  any  right  or  interest  therein.  All  forfeitures  to  the 
people  of  the  state,  in  the  nature  of  deodands,  or  in  a  case  of  suicide,  or  where 
a  person  flees  from  justice,  are  a^oliehed. 

P.  C.  §  528.     Same  as  §  710,  N.  Y.  Penal  Code. 

Sec.  6532.  Witnesses'  testimony  on  charge  of  perjury.—  The  sec- 
tions of  this  code  which  declare  that  evidence  obtained  upon  the  examination 
of  a  person  as  a  witness  shall  not  be  received  against  him  in  a  criminal  pro- 
ceeding, do  not  forbid  such  evidence  being  proved  against  such  person  upon 
any  charge  of  perjury  committed  in  such  examination. 

P.  C.  ^  529.     Same  as  §  713,  N.  Y.  Penal  Code. 

Sec.  6533.  Sentence  of  minor  under  sixteen.— When  a  person  under 
the  age  of  sixteen  is  convicted  of  a  crime,  he  shall,  instead  of  being  sentenced 
to  fine  or  imprisonment,  be  placed  in  charge  of  the  board  of  managers  of  the 
state  reforiTk  school,  and  be  thereafter,  until  majority  or  for  a  shorter  term,  to 
be  fixed  by  the  court,  subjected  to  the  discipline  and  control  of  the  said  board 
of  managers. 

P.  C.  S  530.     N.  Y.  Penal  Code,  §  718.     18^^  ch.  95. 

Seo.  6534.  Convict  as  witness. —  A  person  heretofore  or  hereafter  con- 
victed of  any  crime  is,  notwithstanding,  a  competent  witness,  in  any  case  or 
proceedintr,  civil  or  criminal,  but  the  conviction  may  be  proved  for  the  pur- 
pose of  affecting  the  weight  of  his  testimony,  either  by  the  record  or  by  his 
cross-examination,  upon  which  he  must  answer  any  proper  question  relevant 
to  that  inquiry;  and  the  party  cross-examining  is  not  concluded  by  tha  an- 
swer to  such  question. 
'     P.  C.  §  531.     Same  as  §  714,  N.  Y.  Penal  Code. 

Seo.  6535.  Construction  of  terms. —  In  construing  this  code,  or  an  in- 
dictment or  other  pleading  in  a  case  provided  for  by  this  code,  the  following 
rules  must  be  observed,  except  when  a  contrary  intent  is  plainly  declared  in 
the  provision  to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  Each  of  the  terms  "  neglect,"  "  negligence,'^  "  negligent,"  and  "  negli- 
gently," imports  a  want  of  such  attention  to  the  nature  or  probable  conse- 
quences of  the  act  or  admission,  as  a  prudent  man  ordinarily  bestows  in  acting 
in  his  own  concerns; 

2.  Each  of  the  terms  "  corrupt "  and  "  corruptly  "  imports  a  wrongful  desire 
to  acquire,  or  cause  some  pecuniary  6r  other  advantage  to,  or  by  the  person 
guilty  of  the  act  or  admission  referred  to,  or  some  other  person; 

3.  Each  of  the  terms  *'  malice  "  and  "  maliciously  "  imports  an  evil  intent, 
or  wish,  or  design  to  veX,  annoy  or  injure  another  person,  or  to  maltreat  or 
injure  an  animal; 

4.  Tlie  term  "  knowingly"  imports  a  knowledge  that  the  facts  exist  which 
constitute  the  act  or  omission  a  crime,  and  does  not  require  knowledge  of  the 
unlawfulness  of  the  act  or  omission; 

5.  Where  an  intent  to  defraud  constitutes  a  part  of  a  crime,  it  is  not  neces- 
sary to  aver  or  prove  an  intent  to  defraud  any  particular  person; 

6.  The  term  ''  vessel "  includes  ships,  steamers,  and  every  boat  or  stractnre 
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adapted  to  navigation,  or  movement  from  place  to  place  by  water,  either  upon 
the  lakes,  rivers  or  artificial  water-ways; 

7.  The  terra  "signature  "  includes  any  memorandum,  mark, or  sign,  written 
with  intent  to  authenticate  any  instrument  or  writing,  or  the  subscription  of 
any  person  thereto; 

8.  The  term  "writing"  includes  both  printing  and  writing; 

9.  The  term  "property"  includes  both  real  and  personal  property,  things 
in  action,  money,  bank  bills,  and  all  articles  of  value; 

10.  The  singular  number  includes  the  plural,  and  the  plural  the  singular; 

11.  A  word  used  in  the  masculine  gender  comprehends  as  well  the  feminine 
and  neuter; 

12.  A  word  used  in  the  present  tense  includes  the  future; 

13.  The  term  "person  "  includes  a  corporation  or  joint  association  as  well 
as  a  natural  person.  When  it  is  used  to  designate  a  party  whose  property 
may  be  the  subject  of  any  offense,  it  also  includes  the  state,  or  any  other  state, 
government,  or  country  which  may  lawfully  own  property  within  the  state; 

14.  The  term  "  real  property  "  includes  every  estate,  interest,  and  right  in 
lands,  tenements,  hereditaments; 

15.  The  term  "  personal  property  "  includes  every  description  of  money, 
goods,  chattels,  effects,  evidences  of  rights  in  action,  and  all  written  instru- 
ments by  which  any  pecuniary  obligation,  right  or  title  to  property,  real  or 
personal,  is  crealecf,  acknowledged,  transferred,  increased,  defeated,  discharged, 
or  diminished,  and  every  right  and  interest  therein. 

P.  C.  §  533.    N.  Y.  Penal  Ck)de,  §  718. 

Sec.  6536.  ^  Dogs  are  personal  property.—  All  dogs  owned  or  kept  by 
any  person  for  domestic  or  personal  use,  or  for  pleasure,  are  hereby  declared 
to  be  personal  property'within  the  purview  and  meaning  of  the  criminal  laws 
of  this  state,  and  the  laws  of  this  state  relating  to  larceny  and  nialicious  mis- 
chief or  injury  shall  be  construed  to  embrace  and  apply  to  said  animals. 

1885,  ch.  177:  *'  An  act  declaring  dogs  to  be  personal  property.''    Approved  March  2d. 

Sec.  6537.  Application  of  this  code  to  prior  offenses.—  Nothing 
contained  in  any  provision  of  this  code  applies  to  an  offense  committed,  or 
other  act  done,  at  any  time  before  the  day  when  this  code  takes  effect.  Such 
an  offense  must  be  punished  according  to,  and  such  act  must  be  governed  by 
the  provisions  of  law  existing  when  it  is  done  or  committed,  in  the  same  man- 
ner as  if  this  code  had  not  been  passed ;  and  as  to  such  offenses,  the  statutes 
by  this  code  repealed  are  to  be  deemed  to  be  in  full  force  and  effect,  except 
tfiat  whenever  the  punishment  or  penalty  for  an  offense  is  mitigated  by  any 
provision  of  this  code,  such  provision  may  be  applied  to  any  sentence  or  judg- 
ment imposed  for  the  offense  after  this  code  takes  effect.  An  offense  speci- 
fied in  this  code,  committed  after  the  beginning  of  the  day  when  this  code 
takes  effect,  must  be  punished  according  to  the  provisions  of  this  code  and  not 
otherwise. 
.  P.  C.  §  533.    Same  as  §  719.  N.  Y.  Penal  Code. 

Sec.  6538.  Existing  civil  rights  preserved — The  provisions  of  this 
code  are  not  to  be  deemed  to  affect  any  civil  rights  or  remedies  existing  at 
the  time  when  this  code  takes  effect,  b}'  virtue  of  the  common  law  or  of  any 
provision  of  statute. 

P.  C.  §  534.    Same  as  §  720,  N.  Y.  Penal  Ck)de. 

Sec.  6539.  Intent  to  defraud. —  Whenever,  by  any  of  the  provisions  of 
this  code,  an  intent  to  defraud  is  required  in  order  to  constitute  an  offense, 
it  is  sufficient  if  an  intent  appears  to  defraud  any  person,  association,  or  body 
politic  or  corporate  whatever. 

P.  C.  §  535.    Same  as  §  721,  N.  Y.  Penal  Code. 

Sec.  6540.    Jurisdiction  of  offense  committed  on  railroad  trains 

The  route  traversed  by  every  railway  car,  coach,  train,  or  public  conveyance, 
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and  the  lake  or  stream  traversed  by  any  boat,  shall  be  deemed,  and  are  hereby 
declared  to  be,  criminal  districts,  and  jurisdiction  of  all  public  otFenses  which 
shall  be  committed  on  any  such  railroad  car,  coach,  train,  boat,  or  other  public 
conveyance,  or  at  any  station  or  depot  upon  such  route,  shall  be  in  any  county 
through  which  said  car,  coach,  train,  boat,  or  other  public  conveyance  may 
pass  during  the  trip  or  voyage,  or  in  which  the  trip  or  voyage  may  begin  or 
terminate. 

P.  C.  §  636.    This  is  acts  1885,  ch.  189. 

Seo.  6541.  Civil  remedies  preserved. —  The  omission  to  specify,  or 
affirm,  in  this  code  any  liability  to  any  damages,  penalty,  forfeiture,  or  other 
remedy  imposed  by  law,  and  allowed  to  be  recovered  or  enforced  in  any  civil 
action  or  proceeding,  for  any  act  or  omission  declared  punishable  herein,  does 
not  affect  any  right  to  recover  or  enforce  the  same. 

P.  C.  §  537.    Same  as  §  722.  N.  Y.  Penal  Code. 

Sec.  6542.    Proceedings  to  impeach,  etc-,  preserved The  omission 

to  specify,  or  affirm,  in  this  code  any  ground  or  forfeiture  of  a  public  office  or 
other  trust  or  special  authority  conferred  by  law,  or  any  power  conferred  by 
law,  to  impeach,  remove,  depose,  or  suspend  any  public  officer  or  other  per- 
son holding  any  trust,  appointment,  or  other  special  authority  conferrea  by 
law,  does  not  affect  such  forfeiture  or  power^  or  any  proceeding  authorized 
by  law  to  carry  into  effect  such  impeachment,  removal,  deposition,  or  sus- 
pension. 

P.  C.  §  538.    Same  as  §  723,  N.  Y.  Penal  Code. 

Sec.  6543.    Military  punishments,  etc.,  preserved This  code  does 

not  affect  any  power  conferred  by  law  upon  any  court  martial  or  other  mili- 
tary authority,  or  officer,  to  impose  or  inflict  punishment  upon  offenders;  nor 
any  power  conferred  by  law  upon  any  public  body,  tribunal,  or  officers,  to  im- 
pose or  inflict  punishment  for  a  contempt;  nor  any  provisions  of  the  laws 
relating  to  apprentices,  bastards,  disorderly  persons,  Indians,  and  vagrants, 
except  so  far  as  any  provisions  therein  are  inconsistent  with  this  code. 

P.  C.  §  539.    Same  as  §  724.  N.  Y.  Penal  Code. 

Sec.  6544.  Certain  statutes  continued  in  force.—  Nothing  in  this  code 
affects  any  of  the  provisions  of  the  following  statutes;  but  such  statutes  are 
recognized  as  continuing  in  force  notwithstanding  the  provisions  of  this  code, 
except  so  far  as  they  have  been  repealed  or  affected  by  subsequent  laws: 

1.  All  statutes  regulating  the  sale  or  disposition  of  intoxicating  or  spirit- 
uous liquors. 

2.  All  statutes  defining  and  providing  for  the  punishment  of  offenses  not 
defined  and  made  punishable  by  this  code. 

P.  C.  g  540.  N.  Y.  Penal  Code,  §  725.  For  acts  1889,  ch.  18,  to  punish  drunkenness,  see 
ante,  §  1874. 

Sec.  6545.  Acts  repealed.—  Chapters  93,  94,  95,  96,  97,  98,  99,  100,  and 
101  of  the  general  statutes  of  1878,  and  all  acts  and  parts  of  acts  which  are 
inconsistent  with  the  provisions  of  this  act  are  repealed,  so  far  as  they  define 
any  crime  or  impose  any  punishment  for  crime,  except  as  herein  proyided. 

P.  C.  §  541.    N.  Y.  Penal  Code,  §  726. 

Seo.  6546.  When  act  to  take  eflfect —  This  i^ct  shall  take  effect  on  the 
first  day  of  January,  1886.  When  construed  in  connection  with  other  stat- 
utes, it  must  be  deemed  to  have  been  enacted  on  the  sixth  day  of  January, 
1885,  so  that  any  statute  enacted  after  that  day  is  to  have  the  same  effect  as 
if  it  had  been  enacted  after  this  code.    Approved  March  9,  A.  D.  1885. 

P.  C.  §  543.    N.  Y.  Penal  Code,  §  737. 
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CHAPTER  87  (G.  S.  ch.  92). 
OF  THE  RIGHTS  OF  PERSONS  ACCUSED. 

Sections  3,  5,  6  of  ch.  92,  G.  S.,  and  all  of  ch.  91.  except  gS^  9,  11,  12  (incorporated  in  this 
chapter),  being  inconsistent  with  certain  provisions  in  Penal  Code,  were  repealed  by  tlie  re- 
pealing clause  of  that  act,  which  fact  is  noticed  under  the  proper  sections  of  that  code. 


Sections,  f 

ft547.  Persons  arrested  to  be  informed  of 

true  ground. 

6546.  When  prose<'ution  to  be  dismissed, 

6549.  When  indictment  to  be  dismissed. 

6550.  When  to  be  continued. 
0551.  Effect  of  dismissal. 
6553.  Parties  jointly  indicted. 

6553,  Indictment  fur  felonious  assault. 


Sections, 
6554. 

6555. 
6556. 
6557. 
6558. 
6559. 


Presumption  of  innocence  —  Rea- 
sonable doubt. 
Conviction,  how. 
Acquittal  of  part  of  offence. 
Blank  subpoenas  for  defendant. 
Counsel  for  defendant. 
Depositions  for  defence. 


Sec.  6547.  Person  arrested  to  be  informed  of  ground Every  per- 
son arrested  by  virtue  of  process,  or  taken  into  custody  by  an  officer  of  this 
state,  has  a  right  to  know,  from  the  officer  who  arrests  or  claims  to  detain 
him,  the  true  ground  on  which  the  arrest  is  made;  and  an  officer  who  refuses 
to  answer  a  question  relative  to  the  reason  for  such  arrest,  or  answers  such 
question  untruly,  or  assigns  to  the  person  arrested  an  untrue  reason  for  the 
arrest,  or  neglects,  on  request,  to  exhibit  to  the  person  arrested,  or  any  other 
person  acting  in  his  behalf,  the  precept  by  virtue  of  which  such  arrest  is  made, 
shall  be  punished  by  tine  not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment in  the  common  jail  not  exceeding  one  year. 

G.  S.  ch.  92,  §  1. 

Sec.  6548.  Prosecution  to  be  dismissed,  when.— When  a  person  has 
been  held  to  answer  for  a  public  offence,  if  an  indictment  is  not  found  against 
him  at  the  next  term  of  the  court  at  which  he  is  held  to  answer,  the  court 
shall  order  the  prosecution  to  be  dismissed,  unless  good  cause  to  the  contrary 
is  shown. 

G.  S.  ch.  92,  §  7. 

Sec.  6549.  Indictment  to  be  dismissed,  when If  a  defendant  in- 
dicted for  a  public  offence,  whose  trial  has  not  been  postponed  upon  his  ap- 
plication, is  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the 
indictment  is  triable  after  it  is  found,  the  court  shall  order  the  indictment  to 
be  dismissed,  unless  good  cause  to  the  contrary  is  shown. 

G.  a  ch.  92,  §  8. 

Sec.  6550.  Continued,  when, —  If  the  defendant  is  not  indicted  or  tried, 
as  provided  in  the  last  two  sections,  and  sufficient  reason  therefor  is  shown,  the 
court  may  order  the  action  to  be  continued  from  term  to  term,  and  in  the 
mean  time,  he  shall  be  committed,  or,  if  the  offence  is  bailable,  shall  recog- 
nize in  a  sum  and  with  sureties  to  the  satisfaction  of  the  court. 

G.  S.  ch.  93,  §  9. 

Sec.  6551.  Effect  of  dismissal. —  If  the  court  directs  the  action  to  bo 
dismissed,  the  defendant  shall,  if  in  custody,  be  discharged  therefrom;  or  if 
admitted  to  bail,  his  bail  is  exonerated,  or  money  deposited  instead  of  bail 
shall  be  refunded  to  him. 

G.  S.  ch.  92,  §  10. 
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Secs.  6552-G559,]  bights  of  persons  accused. 

Sec.  0552.  Parties  jointly  indicted.—  Upon  an  indictment  against  sev- 
eral defendants,  any  one  or  more  may  be  convicted  or  acquitted. 

G.  S.  ch.  91,  §  9. 

Sec.  6553.  Indictrtent  for  felonious  assault.—  In  all  cases  of  indict- 
ment  in  the  district  court,  for  an  assault  with  intent  to  commit  any  felony, 
the  jury,  in  case  they  do  not  find  the  felonious  intent  charged,  may  convict 
of  the  assault;  and  the  court  shall  sentence  the  person  so  convicted  to  be  pun- 
ished by  iraprisonment  in  the  jail  of  the  county,  for  a  term  not  exceeding  one 
year,  or  by  tine  not  exceeding  five  hundred  dollars. 

G.  S.  ch.  91,  §  12.     4  M.  321 ;  21  M.  882;  22  M.  51. 

Sec.  6554.    Presumption  of  innocence  —  Reasonable  doubt.—  A  de- 

fendant  in  a  criminal  action  is  presumed  to  be  innocent  until  the  contrary  is 
proved;  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily 
shown,  he  is  entitled  to  an  acquittal. 

G.  S.  ch.  92.  §  2.     4  M.  36a 

Sec.  6555.  Conviction,  how. — No  person  indicted  for  an  offence  shall 
be  convicted  thereof,  unless  by  confession  of  his  guilt  in  open  court,  or  by  ad- 
mitting the  truth  of  the  charge  against  him  by  his  plea  or  demurrer,  or  by  the 
verdict  of  a  jury,  accepted  and  recorded  by  t&e  coiurt. 

G.  a  ch.  92,  §  4. 

Sec.  6556.  Acquittal  Of  part  of  offence. —  Whenever  any  person  in- 
dicted for  a  felony  is  acquitted,  by  verdict,  of  part  of  the  oflfence  charged  in 
the  indictment,  and  convicted  of  "the  residue  thereof,  such  verdict  maj^  be  re- 
ceived and  recorded  by  the  court;  and  thereupon  the  person  charged  shall  be 
adjudged  guilty  of  the  oflfence,  if  any,  which  appears  to  the  court  to  be  sub- 
stantially charged  by  the  residue  of  such  indictment,  and  shall  be  sentenced 
and  punished  accordingly. 

G.  a  ch.  91,  g  11.     3  M.  427;  8  M.  220. 

Sec  6557.  Blank  subpoenas  for  defendant.—  The  clerk  of  the  court  at 
which  any  indictment  is  to  bo  tried,  shall  at  all  times,  upon  the  application  of 
the  defendant,  and  without  charge,  issue  as  many  blank  subpoenas,  under  the 
seal  of  the  court,  and  subscribed  by  him  as  clerk,  for  witnesses  within  the 
state,  as  are  required  by  the  defendant. 

G.  S.  ch.  »2,  §  11. 

Sec.  6558.  Counsel  for  defendant —  That  whenever  a  defendant  shall 
be  arraigned  upon  an  indictment  for  an}'  criminal  oflfence  punishable  by  death 
or  by  imprisonment  in  the  state  prison,  and  shall  request  the  court  wherein 
the  indictment  is  pending,  to  appoint  counsel  to  assist  him  in  his  defence,  and 
shall  satisfy  the  said  court,  by  his  own  oath  or  such  proof  as  the  said  ccurt 
shall  require,  that  he  is  unable  by  reason  of  poverty  to  procure  counsel,  the 
court  shall  appoint  counsel  for  said  defendant,  not  exceeding  two,  to  be  paid 
by  the  county  wherein  the  indictment  was  found,  by  order  of  said  court.  The 
amount  of  compensation  of  such  counsel  shall  be  fixed  by  the  said  court  in 
each  case,  and  shall  not  exceed  ten  dollars  per  day  for  each  counsel,  and  shall 
be  confined  to  the  time  in  which  such  counsel  shall  have  been  actually  em- 
ployed in  court  upon  the  trial  of  such  indictment:  provided^  that  the  com- 
pensation to  counsel  in  any  one  case  shall  not  exceed  the  sum  of  ten  dollars, 
when  such  case  is  heard  or  tried  in  the  counties  of  Hennepin  or  Ramsey. 

1869,  ch.  72:  **  An  act  to  provide  counsel  for  defendants  in  certain  criminal  cases,"  approved 
March  5,  lyGU,  as  amended  1876.  ch.  56.     Approved  March  3,  lb76. 

Sec.  6559.  Depositions  for  defence.— That  upon  cause  shown  to  the 
court  wherein  any  criminal  action   is  pending,  the  judge  thereof  may,  by 
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order,  allow  depositions  of  witnesses  on  behalf  of  the  prisoner  to  be  taken  in 
the  same  manner  and  in  the  like  cases  where  depositions  may  be  taken  in  civil 
actions;  and  the  depositions  so  taken  may  be  used  upon  the  trial  of  such  pris- 
oner, in  his  behalf,  as  depositions  are  now  allowed  and  used  in  civil  actions: 
provided,  that  the  expense  attending  the  taking  and  return  of  such  deposi- 
tions shall  be  paid  by  the  defendant  in  such  action,  except  the  court  shall 
otherwise  direct,  by  order  duly  entered  upon  the  minutes  of  the  court. 

18T6.  ch.  57:  **  An  act  providing;  for  the  taking  of  depositions  in  behalf  of  persons  accused 
of  crime."    Approved  February  25,  1876. 
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CHAPTER  88  (G.  S.  ch.  102). 

SEARCH-WARRANTS. 
Tills  chapter  was  not  repealed  by  Penal  Code. 

Sections,  Sections^ 

6560.  When  issuable.  6562.    To  whom  warrant  directed. 

6561.  Additional  causes.  6568.    Seizure  of  the  property. 

Seo.  6660.  When  issuable. —  When  complaint  is  made,  on  oath,  to  any 
magistrate  authorized  to  issue  warrants  in  criminal  cases,  that  personal  prop- 
erty has  been  stolen  or  embezzled,  or  obtained  by  false  tokens  or  pretenceis, 
and  that  the  complainant  believes  that  it  is  concealed  in  any  particular  house 
or  place,  the  magistrate,  if  be  is  satisfied  that  there  is  reasonable  cause  for 
such  belief,  shall  issue  his  warrant  to  search  for  such  property. 

G.  S.  ch.  103,  §  1. 

Seo.  6561.  Additional  causes. —  Any  such  magistrate,  when  satisfied 
that  there  is  reasonable  cause,  may  also,  upon  like  complaint  made  on  oath, 
issue  search-warrants  in  the  following  cases,  to  wit: 

First.  To  search  for  and  seize  any  counterfeit  or  spurious  coin,  forged  bank- 
notes, and  other  forged  instruments,  or  tools,  machines  or  materials,  prepared 
or  provided  for  making  either  of  them; 

Second.  To  search  for  and  seize  any  books,  pamphlets,  ballads,  printed  pa- 
pers,  or  other  things  containing  obscene  language,  or  obscene  prints,  pictures, 
figures,  or  descriptions,  manifestly  tending  to  corrupt  the  morals  of  youth, 
and  intended  to  be  sold,  loaned,  circulated,  distributed  or  introduced  into  any 
family,  school  or  place  of  education; 

Third.  To  search  for  and  seize  any  gambling  apparatus  or  implements, 
used  or  kept,  and  to  be  used  in  gambling,  in  any  gambling-house,  or  in  any 
building,  apartment,  or  place,  resorted  to  for  the  purpose  of  gambling. 

G.  &  ch.  102,  §  2. 

Seo.  6S62.  To  whom  directed—  Contents.—  All  such  warrants  shall  be 
directed  to  the  sheriff  of  the  county,  or  his  deputy,  or  to  any  constable  of  the 
county,  commanding  such  officer  to  search  the  house  or  place  where  the  stolen 
property,  or  other  things  for  which  he  is  required  to  search,  are  believed  to  bo 
concealed,  which  place  and  property  or  things  to  be  searched  for  shall  be 
designated  and  described  in  the  warrant,  and  to  bring  such  stolen  property 
or  other  things,  when  found,  and  the  person  in  whose  possession  the  same 
are  found,  before  the  magistrate  who  issued  the  warrant,  or  before  some 
other  magistrate  or  court  having  cognizance  of  the  case. 

G.  a  ch.  102,  g  8.  • 

Seo.  6563.  Seizure  of  property • —  When  any  officer,  in  the  execution  of  a 
search-warrant,  finds  any  stolen  or  embezzled  property,  or  seizes  any  other 
things  for  which  search  is  allowed  by  this  chapter«all  the  property  and  things 
80  seized  shall  be  safely  kept  by  the'  direction  of  the  court  or  magistrate,  so 
long  as  is  necessary,  for  the  purpose  of  being  produced  as  evidence  on  any 
trial;  and  as  soon  as  may  be  afterward,  all  such  stolen  and  embezzled  prop- 
erty shall  be  restored  to  the  owner  thereof,  and  all  other  things  seized  by 
virtue  of  such  warrant  shall  be  destroyed,  under  the  direction  of  the  court  or 
magistrate. 

G.  S.  ch.  102,  g  4. 
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CHAPTER  89  (G.  S.  ch.  103). 
DEMANDING  FUGITIVES  FROM  JUSTICE. 


Seetions. 
65ei. 
6585. 
6566. 

6567. 


Agents  to  demand. 
Demand  from  another  state. 
Arrest  of  fugitives  from  another 

state. 
Recognizance — Failure  to  appear. 


Sections, 
6568. 


6570. 


When  to  be  discharged. 
Liability  for  expenses. 
Conveying  prisoners  through  this 
state. 


Seo.  6564.  Agents  to  demand. —  The  governor  may,  in  any  case  author- 
ized by  the  constitution  and  laws  of  the  United  States,  appoint  agents  to  de- 
mand of  the  executive  authority  of  any  state  or  territory,  any  fugitive  from 
justice,  or  any  person  charged  with  felony  or  any  other  crime,  in  this  state; 
and  whenever  an  application  is  made  to  the  governor  for  that  purpose,  the 
attorney  general,  when  required  by  the  governor,  shall  forthwith  investigate, 
or  cause  to  be  investigated  by  any  county  attorney,  the  grounds  of  such  ap- 
plication, arid  report  to  the  governor  all  material  "circumstances  which  may 
come  to  his  knowledge,  with  an  abstract  of  the  evidence,  and  his  opinion  as 
to  the  expediency  of  the  demand;  and  the  accpunts  of  the  agents  appointed 
for  such  purpose  shall,  in  all  cases,  be  audited  by  the  governor,  and  paid  from 
the  state  treasury. 

G.  S.  ch.  103,  §  1. 

Sec.  6565.  Demand  from  another  state— Extradition.— When  a 
demand  is  made  upon  the  governor  by  the  executive  of  any  state  or  territory, 
in  any  case  authorized  by  the  constitution  and  laws  of  the  United  States,  for 
the  delivery  over  of  any  person  charged  in  such  state  or  territory  with  treason, 
felony,  or  any  other  crime,  the  attorney  general,  when  required  by  the  gov- 
ernor, shall  forthwith  investigate  the  ground  of  such  demand,  or  "cause  the 
same  to  be  investigated  by  any  county  attorney,  and  report  to  the  governor 
all  material  facts  which  may  come  to  his  knowledge  as  to  the  situation  and 
circumstances  of*the  person  so  demanded,  especially  whether  he  is  held  in  cus- 
tody, or  is  under  reco;^nizance,  to  answer  for  any  oflFence  against  the  laws  of 
the  state  or  of  the  United  States,  and  also  whether  such  demand  is  made 
according  to  law,  so  that  such  person  ought  to  be  delivered  up;  and  if  the 
governor  is  notified  that  such  demand  is  conformable  to  law,  and  ought  to  be 
complied  with,  he  shall  issue  )iis  warrant,  under  the  seal  of  the  state,  author- 
izing* such  person  as  he  shall  name  therem,  either  forthwith  or  at  the  time 
designated  by  the  warrant,  to  take  and  transport  the  person  so  demanded  to 
the  line  of  the  state,  at  the  expense  of  the  state  or  territory  in  whose  name 
such  person  may  have  been  demanded,  and  to  deliver  over  such  person,  at  the 
line  of  the  state,  to  the  agent  of  the  state  or  territory  making  such  demand ; 
and  shall  also,  by  such  warrant,  require  the  civil  officers  within  this  state  to 
afford  all  needful  assistance  in  the  execution  thereof:  providedj  however,  that 
the  governor  when  issuing  his  warrant  shall  deliver  the  same  to  the  sheritf  or 
some  other  public  officer  of  any  county  in  this  state,  and  such  officer,  upon 
recfeipt  of  such  warrant,  shall  have  power  to  arrest  and  detain  in  his  custody 
the  plerson  whose  surrender  is  demanded,  but  no  such  person  arrested  upou 
such  warrant  shall  be  delivered  to  the  agent  designated  therein,  or  tp  any 
other  person  until  the  person  so  arrested  and  whose  surrender  is  demanded 
shall  be  notified  of  the  demand  made  for  his  surrender,  and  of  the  nature  of 
the  criminal  charge  made  against  him,  and  not  until  he  has  had  an  opportu- 
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Secs.  6566-6569.]        demanding  fugitives  fbom  justice. 

nity  to  apply  for  a  writ  of  habeas  corpus  if  he  claims  such  right,  of  the  officer 
making  the  arrest.  When  such  writ  is  applied  for,  notice  thereof  and  of  the 
time  and  place  of  the  hearing  thereon  shall  be  given  to  the  attorney  general 
or  other  prosecuting  officer  of  the  judicial  district  in  which  the  arrest  is  made. 
Any  sheriff  or  other  officer  making  such  arrest  who  shall  deliver  over  to  the 
agent  named  in  such  warrant,  or  to  any  other  person  for  extradition,  the  per- 
son so  in  his  custody  under  such  warrant,  witnout  having  complied  with  the 
provisions  of  this  act,  shall  upon  conviction  thereof  be  fined  in  any  sum  not 
exceeding  one  thousand  dollars,  or  imprisoned  in  the  common  jail  of  the 
county  not  exceeding  six  months  or  be  subject  to  both  fine  and  imprisonment 
at  the  discretion  of  the  court. 

G.  S.  ch.  103,  ^  2,sa  amended  1874,  cb.  15;  1879,  ch.  44.  Amendment  of  1874  struck  oat 
** satisfied"  and  inserted  ** notified"  after  "governor,"  and  strack  out  at  ♦  "the agents  who 
make  such  demand"  and  inserted  "suoh  person  as  he  shall  name  therein."  Acts  1879  added 
the  proviso.    84  M.  117. 

Sec.  6566.  Arrest  of  fugitive  from  another  state.— Whenever  any 
person  is  found  within  this  state,  charged  with  any  offence  committed  in  any 
state  or  territory,  and  liable  by  the  constitution  and  laws  of  the  United  States 
to  be  delivered  over  upon  the  demand  of  the  executive  of  such  state  or  terri* 
tory,  any  court  or  magistrate  authorized  to  issue  warrants  in  criminal  cases 
may,  upon  complaint  under  oath,  setting  forth  the  offence  and  such  other 
matters  as  are  necessary  to  bring  the  case  within  the  provisions  of  law,  issue 
a  warrant  to  bring  the  person  so  charged  before  the  same  or  some  other  oourt 
or  magistrate  witnin  the  county  where  such  person  is  found. 

G.  S.  ch.  103,  §  8.     14  M.  385. 

Sec  6567.  Recognizance  —  Failure  to  appear —  If,  upon  examination 
of  the  person  charged,  it  appears  to  the  court  or  magistrate  that  there  is  rea- 
sonable cause  to  believe  that  the  complaint  is  true,  and  that  such  person  may 
be  lawfully  demanded  of  the  governor,  he  shall,  if  the  offence  is  bailable,  be 
required  to  recognize  with  sufficient  sureties,  in  a  reasonable  sum,  to  appear 
before  such  court  or  magistrate  at  a  future  day,  allowing  a  reasonable  time 
to  obtain  the  warrant  of  the  executive,  and  to  abide  the  order  of  the  court  or 
magistrate;  and  if  such  person  shall  not  so  recognize,  he  shall  be  committed 
to  prison,  and  there  detained  until  such  day,  in  liKe  manner  as  if  the  offence 
charged  bad  been  committed  within  this  state;  and  if  the  person  so  recog- 
nizing fails  to  appear  according  to  the  condition  of  his  rec9gnizance,  he  shall 
be  defaulted,  and  the  like  proceeding  shall  be  had  as  in  case  of  other  recog- 
nizances entered  into  before  such  court  or  magistrate;  but  if  the  offence  is  not 
bailable,  he  shall  be  committed  to  prison,  and  there  detained  until  the  day  so 
appointed  for  his  appearance  before  the  court  or  magistrate. 

G.  S.  ch.  103,  §  4 

Seo.  6568.  Discharged,  when. —  If  the  person  so  recognized  or  com- 
mitted appears  before  the  court  or  magistrate  upon  the  day  ordered,  he  shall 
be  discharged  unless  he  is  demanded  by  some  person  authorized  by  the  war- 
rant of  the  executive  to  receive  him,  or  unless  the  court  or  magistrate  sees 
cause  to  commit  him,  or  to  require  him  to  recognize  anew,  for  his  appearance 
at  some  other  day;  and  if,  when  ordered,  he  shall  not  so  recognize,  he  shall 
be  committed  and  detained  as  before  provided;  whether  the  person  so  dis* 
charged-is  recognized,  committed,  or  discharged,  any  person  authorized  by  the 
warrant  of  the  executive  may  at  all  times  take  him  into  custody,  and  the 
same  is  a  discharge  of  the  recognizance,  if  any,  and  shall  not  be  deemed  an 
escape. 

G.  &  ch.  103.  §  6. 

Seo.  6569.  Liability  for  expenses. —  The  complainant  in  such  case  shall 
be  answerable  for  the  actual  costs  and  charges,  and  for  the  support  in  prison, 
of  any  person  so  committed,  and  shall  advance  to  the  jailor  one  week's  board 
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at  the  time  of  commitment,  and  so  from  week  to  week  so  long  as  such  persons 
shall  remain  in  jail;  and  if  he  fails  so  to  do,  the  jailor  may  forthwith  discharge 
such  person  from  custody. 
G.  a  ch.  103,  §  6. 

Sec.  6570.  Conveying  prisoners  through  this  state — Any  person 
who  has  been  or  shall  be  convicted  of  or  charged  with  any  crime,  in  any  other 
state  or  territory  of  the  United  States,  and  who  shall  be  lawfully  in  the  cus- 
tody of  any  officer  of  the  state  or  territory  where  such  offence  is  claimed  to 
have  been  committed,  may  be  by  said  officer  conveyed  from  and  through  this 
state,  for  which  purpose  said  officer  shall  have  all  the  powers  in  regard  to  the 
control  and  custody  of  said  prisoner,  that  an  officer  of  this  state  has  over  a 
prisoner  in  his  charge. 

1877,  cb.  104 :  *'  An  act  to  proTide  for  the  conveyance  of  prisoners  from  other  states  and  ter* 
ritories  in  and  through  this  state."    Approved  March  1,  1877. 
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CHAPTER  90  (G.  S.  ch.  104). 
PROCEEDINGS  TO  PREVENT  THE  COMMISSION  OF  CRIMES. 


Sections, 

6571-65T8.     Preservation  of  public  peace. 

6579-6584.     Recognizance. 


Sections, 

6585.     Costs. 
6586-6589.     Appeal, 


Pkeservation  of  Public  Pkace. 

Sec.  6571.  By  judges  and  justices.— The-judges  of  the  several  courts 
of  record,  in  vacation,  within  their  respective  districts,  as  well  as  in  open 
court,  and  all  justices  of  the  peace,  within  their  respective  counties,  shall  have 
power  to  cause  all  laws  made  for  the  preservation  of  the  public  peace  to  be 
kept,  and,  in  the  execution  of  that  power,  may  require  persons  to  give  security 
to  keep  the  peace,  or  for  their  good  behavior,  or  both,  in  the  manner  provideii 
in  this  chapter. 

G.  S.  ch.  104,  §  1. 

Sec.  6572.  Arrest  without  process.— Any  person  who  shall,  in  the 
presence  of  any  magistrate  mentioned  m  the  first  section  of  this  chapter,  or 
before  any  court  of  record,  make  an  affray,  or  threaten  to  kill  or  beat  another, 
or  to  commit  any  violence  or  outrage  against  his  person  or  property,  and 
every  person  who,  in  the  presence  of  such  court  or  magistrate,  shall  contend 
with  hot  and  angry  words,  to  the  disturbance  of  the  peace,  may  be  ortlered, 
without  process  or  any  other  proof,  to  recognize  for  keeping  the  peace,  and 
being  of  good  behavior,  for  a  term  not  exceeding  six  months,  and,  in  case  of 
a  refusal,  may  be  committed  as  before  directed. 

G.  S.  ch.  104.  §  16. 

Sec  6573.  Complaint  for  carrying  dangerous  weapons.—  Whoever 
goes  armed  with  a  dirk,  dagger,  sword,  pistol  or  pistols,  or  other  offensive  and 
dangerous  weapons,  without  reasonable  cause  to  fear  an  assault  or  other  in- 
jury or  violence  to  his  person,  or  to  his  family  or  property,  may,  on  complaint 
of  any  other  person  having  reasonable  cause  to  fear  an  injury  or  breach  of 
the  peace,  be  required  to  find  sureties  for  keeping  the  peace,  for  a  term  not 
exceeding  six  months,  with  the  right  of  appealing  as  before  provided. 

G.  S.  ch.  104,  g  17. 

Sec.  6574.  Complaint  for  threatening  to  commit  offence. —  When- 
ever complaint  is  made  to  any  such  magistrate  that  any  person  has  threatened 
to  commit  an  offence  against  the  person  or  property  of  another,  the  magistrate 
shall  examine  the  complainant  and  any  witness  who  may  be  produced,  on 
oath,  and  reduce  such  complaint  to  writing,  and  cause  the  same  to  be  sub- 
scribed by  the  complainant. 

G.  S.  ch.  104,  g  2. 

Sec  6575.  Warrant. —  If,  upon  examination,  it  appears  that  there  is  just 
cause  to  fear  that  any  such  offence  may  be  committed,  the  magistrate  shall 
issue  a  warrant  under  his  hand,  reciting  the  substance  of  the  coinplamt,  and 
requiring  the  officer  to  whom  it  is  directed  forthwith  to  apprehend  the  per- 
son complained  of,  and  bring  him  before  such  magistrate,  or  some  other  mag- 
istrate or  court  having  jurisdiction  of  the  cause. 

a  S,  ch.  104,  §  3. 
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Sec.  6576.  Healing. —  The  magistrate  before  whom  any  person  is  brought, 
upon  charge  of  having  made  threats  as  aforesaid,  shall,  as  soon  as  may  be,  ex- 
amine the  complainant  and  the  witnesses  to  support  the  prosecution,  on  oath, 
in  the  presence  of  the  party  charged,  in  relation  to  any  matters  connected 
with  such  charge  which  are  deemed  pertinent. 

G.  8.  ch.  104,  §  4. 

Seo.  6577.  Eixamination. —  After  the  testimony  to  support  the  prosecu- 
tion is  finished,  the  witnesses  for  the  prisoner,  if  he  has  any,  shall  be  sworn 
and  examined,  and  he  may  be  assisted  b}'-  counsel  in  such  examination,  and 
also  in  the  cross-examination  of  the  witnesses  in  support  of  the  prosecution. 

O.  a  ch.  104,  §  5. 

Seo.  6578.  Discharge. —  If,  upon  examination,  it  shall  not  appear  that 
there  is  just  cause  to  fear  that  any  such  offence  will  be  committed  by  the 
party  complained  of,  he  shall  be  forthwith  discharged;  and  if  the  magistrate 
deems  the  complaint  malicious,  or  without  probable  cause,  he  shall  order  the 
complainant  to  pay^  the  costs  of  prosecution,  who  shall  thereupon  be  answer- 
able to  the  magistrate  and  the  officer  for  their  fees  as  for  his  own  debt. 

G.  a  ch.  104,  §  a 

Recognizance. 

Sbo.  6579.  'When  reqtiired. —  If,  tipon  examination,  it  appears  there  is 
just  cause  to  fear  that  any  such  offence  will  be  committed  b}^  the  party  com- 
plained of,  he  shall  be  required  to  enter  into  a  recognizance,  and  with  suffi- 
cient sureties,  in  such  sum  as  the  magistrate  directs,  ro  keep  the  peace  toward 
all  the  people  of  this  state,  and  especially  toward  the  persons  requiring  such 
security,  for  such  term  as  the  magistrate  orders,  not  exceeding  six  months; 
but  he  shall  not  be  ordered  to  recognize  for  his  appearance  at  the  district  court, 
unless  he  is  charged  with  somQ  offence  for  which  he  ought  to  be  held  to  an- 
swer at  said  court.  Upon  complying  with  the  order  of  the  magistrate,  the 
party  complained  of  shall  be  discharged. 

G.  a  cb.  104,  §  6. 

Seo.  6580.  Failure  to  give. —  If  the  person  so  ordered  to  recognize  refuses 
or  neglects  to  comply  with  such  order,  the  magistrate  shall  commit  him  to  the 
county  jail  during  the  period  for  which  he  was  required  to  give  security,  or 
until  he  so  recognizes,  stating  in  the  warrant  the  cause  of  commitment,  with 
tbe  sum  and  time  for  which  security  was  required. 

G.  a  ch.  104,  §  7. 

Sec.  6581.  Discharged  on  giving. —  Any  person  committed  for  not  find- 
ing sureties,  or  refusing  to  recognize  as  required  by  the  court  or  magistrate, 
may  be  discharged  by  any  judge  or  justice  of  the  peace,  on  giving  such  secu- 
rity as  was  required. 

G.  S.  ch.  104,  §  14. 

Sec.  6582.  New  recognizance. —  Any  surety  in  a  recognizance  to  keep 
the  peace,  or  for  good  behavior,  or  both,  has  authority  and  right  to  take  and 
surrender  his  principal,  and,  upon  such  surrender,  shall  be  discharged  and  ex- 
empted from  all  liability  for  any  act  of  the  principal,  subsequent  to  such  sur- 
render, which  would  be  a  breach  of  the  condition  of  the  recognizance;  and 
the  person  so  surrendered  may  recognize  anew,  with  sufficient  sureties,  before 
any  justice  of  the  peace,  for  the  residue  of  the  term,  and  thereupon  shall  be 
discharged. 

G.  &  ch.  104,  §  19. 

8eo.  6583.  Transmittedtodistrict  court.— Every  recognizance  taken 
in  pursuance  of  the  foregoing  provision  shall  be  transmitted  by  the  magistrate 
to  the  district  court  for  the  county,  on  or  before  the  first  day  of  the  next  term, 
and  shall  be  there  filed  or  recorded  by  the  clerk. 

0.  a  ch.  104,  §  15. 
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Secs.  6584-6589.]  pkocebdings  to  prevent  crimes. 

Sec.  6584.  Remittitur  of  portion. —  Whenever,  upon  an  action  brought 
on  any  such  recognizances,  the  penalty  thereof  is  adjudged  foj^feited,  the  court 
may  remit  such  portion  of  the  penalty,  on  the  petition  of  any  defendant,  as 
the  circumstances  of  the  case  render  just  and  reasonable. 

G.  S.  ch.  104,  §  18. 

Costs. 

Sec  6585.  How  paid. —  When  no  order  respecting  the  costs  is  made  by 
the  magistrate,  they  shall  be  allowed  and  paid  in  the  same  manner  as  costs 
before  justices  in  criminal  prosecutions;  but  in  all  cases  where  a  person  is  re- 
quired to  give  security  to  keep  the  peace,  or  for  his  good  behavior,  the  magis- 
trate may  farther  order  the  costs  of  prosecution,  or  any  part  thereof,  to  be 
Eaid  by  such  pei*son,  who  shall  stand  committed  until  such  costs  are  paid,  or 
e  is  otherwise  legally  discharged. 
G.  S.  ch.  104,  §  9. 

'  Appeal. 

Sec.  6586.  When  and  how. — Any  person  aggrieved  by  the  order  of  any 
•  justice  of  the  peace  requiring  him  to  recognize  as  aforesaid,  may,  on  giving 
the  securit}'^  required,  appeal  to  the  district  court  next  to  be  holden  m  the 
same  county,  or  that  county  to  which  said  county  is  attached  for  judicial  pur- 
poses. 

G.  S.  ch.  104,  §  10. 

Sec  6587.  Witnesses  to  recognize. —  The  magistrate  from  whose  order 
an  appeal  is  so  taken,  shall  require  such  witnesses  as  he  may  think  necessary 
to  support  the  complaint,  to  recognize  for  their  appearance  at  the  court  to 
which  appeal  is  made.  y^ 

G.  S.  ch.  104,  §  11. 

Sec.  6588.  Proceedings  in  appellate  court.—  The  court  before  which 
such  appeal  is  prosecuted,  may  affirm  the  order  of  the  justice,  or  discharge  the 
appellant,  or  may  require  the  appellant  to  enter  into  a  new  recognizance,  with 
sufficient  sureties,  in  such  sum  and  for  such  time  as  the  court  thinks  proper, 
and  may  also  make  such  order  in  relation  to  the  costs  of  prosecution  as  be 
deems  just  and  reasonable. 

G.  S.  ch.  104,  §  12. 

Sec  6589.  Failure  to  prosecute  appeal.— If  any  party  appealing  fails 
to  prosecute  his  appeal,  his  recognizance  shall  remain  in  full  force  and  effect  as 
to  any  breach  of  the  condition,  without  an  affirmation  of  the  judgment  or 
order  of  the  magistrate,  and  shall  also  stand  as  a  security  for  any  costs  which 
shall  be  ordered  by  the  court  appealed  to,  to  be  paid  by  the  appellant. 

G.  a  ch.  104,  §  13. 
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CHAPTER  91  (G.  S.  ch.  105). 


ARRESTS. 

Sections, 

Sections, 

6590. 

Defined. 

6596. 

Assist  officer. 

6501. 

By  whom. 
When. 

6597. 

Use  necessary  means. 

6592. 

6598. 

Break  door  or  window. 

6593. 

How. 

6599. 

Officer  to  liberate  himself. 

6594. 

•Unnecessary  restraint  forbidden. 

6600-6605. 

Arrest  by  officer  without  warrant. 

*    6505. 

Show  the  warrant. 

6606-6611. 

Arrest  by  private  person. 

Sec.  6590.    Defined. —  Arrest  is  the  taking  of  a  person  into  custody,  that 
he  may  be  held  to  answer  for  a  publio  offence. 
G.  s.  ch.  105,  8  1. 

Sec.  6591.    By  whom. —  An  arrest  may  be  either: 
First.     By  a  peace-officer,  under  a  warrant; 
Second.     By  a  peace-officer  without  a  warrant; 
Third.    By  a  private  person. 

G.  S,  ch.  105,  §  2. 

Sec.  6592.  When. —  If  the  offence  charged  is  a  felony,  the  arrest  may  be 
made  on  any  day,  and  at  any  time  of  the  day  or  night;  if  it  is  a  misdemeanor, 
the  arrest  cannot  be  made  on  Sunday  or  at  night,  unless  upon  the  direction 
of  the  magistrate  indorsed  upon  the  warrant. 

G.  S.  ch.  105,  §  4. 

Sec.  6593.  How. —  An  arrest  is  made  by  an  actual  restraint  of  the  person 
of  the  defendant,  or  by  his  submission  to  the  custodj^  of  the  officer. 

G.  S.  ch.  105,  §  5. 

Sec.  6594.  Unnecessary  restraint  forbidden.— The  defendant  shall 
not  be  subjected  to  any  more  restraint  than  is  necessary  for  his  arrest  and  de- 
tention. 

G.  S.  ch.  105,  §  6. 

Sec.  6595.  Show  warrant.—  The  officer  shall  inform  the  defendant  that 
he  acts  under  the  authority  of  the  warrant,  and  show  the  warrant  if  required. 

G.  a  ch.  105.  §  7. 

Sec.  6596.  Assist  officer. —  Every  person  must  aid  an  officer  in  the  exe- 
cution of  a  warrant,  if  the  officer  requires  his  aid,  and  is  present  and  acting 
in  its  execution. 

G.  S.  ch.  105,  §  8. 

Sec.  6597.  Use  necessary  means. —  If,  after  notice  of  intention  to  ar- 
rest the  defendant,  he  either  flees  or  forcibly  resists,  the  officer  may  use  ail 
necessary  means  to  effect  the  arrest. 

G.  S.  ch.  105,' §8. 

Sec.  6598.    Break  door  or  window The  officer  may  break  open  an 

inner  or  outer  door  or  window  of  a  dwelling-house,  to  execute  the  warrant, 
if,  after  notice  of  his*authority  and  purpose,  he  is  refused  admittance. 

G.  S.  ch.  105,  §  9. 

Sec.  6599.  Same  —  To  liberate  himself  or  another.—  An  officer  may 
break  open  an  inner  or  outer  door  or  window  of  a  dwelling-house,  when  nec- 
essary for  his  own  liberation,  or  for  the  purpose  of  liberating  a  person  who, 
having  entered  to  make  an  arrest,  is  detained  therein. 

O.  a  ch.  105,  §  10. 
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Secs.  6600-6608.]  arrests. 

Arrest  by  an  Officer  Without  a  Warrant. 

Seo.  6600.  When. —  A  peace-officer  may,  without  a  warrant,  arrest  a 
person : 

First.     For  a* public  offence  committed  or  attempted  in  his  presence; 

Second.  When  a  person  arrested  has  committed  a  felony,  although  not  in 
his  presence; 

Third.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable 
cause  for  believing  the  person  arrestejl  to  have  committed  it; 

Fourth.  On  a  charge  made,  upon  reasonable  cause,  of  the  commission  of  a 
felony  by  the  party  arrested. 

G.  S.  ch.  105,  g  11.     34  M.  8;  30  M.  506. 

Sec.  6601.  Arrest  at  night. — ^He  may  also  at  night,  without  a  warrant, 
arrest  any  person  whom  he  has  reasonable  cause  for  believing  to  have  com- 
mitted a  felony,  and  is  justiHed  in  making  the  arrest,  though  it  afterwards 
appears  that  a  felony  has  not  been  committed. 

G.  S.  ch.  105,  §  13. 

Sec.  6602.  Disclose  authority  and  cause,—  When  arresting  a  person 
without  a  warrant,  the  officer  shall  inform  him  of  his  authority,  ana  the  cause 
of  the  arrest,  except  when  ho  is  in  the  actual  commission  of  a  public  offence, 
or  is  pursued  immediately  after  an  escape. 

G.  S.  ch.  105,  §  14. 

Sec  6603.  Break  door  or  window.—  To  make  an  arrest  as  provided  in 
the  last  section,  the  officer  may  break  open  an  outer  or  inner  door  or  window 
of  a  dwelling-house,  if,  after  notice  of  his  office  and  purpose,  he  is  refused  ad- 
mittance. 

iG.  S.  ch.  105,  §  13. 

Seo.  6604.    Take  person  arrested  by  bystander  before  magistrate. 

He  may  take  before  a  magistrate  a  person  who,  being  engaged  in  a  breach  of 
the  peace,  is  arrested  by  a  bystander,  and  delivered  to  him. 
G.  S.  ch.  105.  §  15. 

Sec.  6605.  Offence  in  presence  of  magistrate.— When  a  public  offence 
is  committed  in  the  presence  of  a  magistrate,  he  may,  by  a  verbal  or  written 
order,  command  any  person  to  arrest  the  offender,  and  may  thereupon  proceed 
as  if  the  offender  had  been  brought  before  him  on  a  warrant  of  arrest. 

a  S.  ch.  105,  §  16. 

Areest  by  a  Private  Person. 

Seo.  6606.     When. —  A  private  person  may  arrest  another: 

First.     For  a  public  offence  committed  or  attempted  in  his  presence; 

Second,  When  a  person  arrested  has  committed  a  felony,  although  not  in 
his  presence; 

Third.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable 
cause  for  believing  the  person  arrested  to  have  committed  it. 

G.  S.  ch.  105,  gl7. 

Seo.  6607.  Disclose  cause  of  arrest.— He  shall,  before  making  the  ar- 
rest, inform  the  person  to  be  arrested  of  the  cause  thereof,  and  require  him  to 
subrait,*except  when  he  is  in  the  actual  commission  of  the  offence,  or  when  he 
is  arrested  on  pursuit  immediately  after  its  commission., 

G.  S.  ch.  105,  g  18. 

Sec.  6608.  Break  door  or  window,  when —  If  the  person  to  be  ar- 
rested had  committed  a  felony,  and  a  private  person,  after  notice  of  his  in- 
tention to  make  the  arrest,  is  refused  admittance,  he  may  break  open  an  outer 
or  inner  door  or  window  of  a  dwelling-house,  for  the  purpose  of  making  the 
same. 

G.  S.  ch.  105,  §'l9. 


Digitized  by 


Google , 


•m 


^'m. 


ARBBSTS. 


[Secs.  6609-G611. 


Sec.  6609.  Take  party  arrested  to  magistrate  or  officer.— A  private 
person  who  has  arrested  another  for  the  commission  of  a  public  offence,  shall, 
without  unnecessary  delay,  take  him  before  a  magistrate,  or  deliver  him  to  a 
peace-officer. 

G.  S.  ch.  105,  §  20. 

Sec.  6610.  Escaping,  may  be  retaken. —  If  a  person  arrested  escapes 
oris  rescued,  the  person  from  whose  custody  he  has  escaped,  or  was  rescued, 
may  immediately  pursue  and  retake  him,  at" any  time  and  in  any  place  in  the 
state. 

G.  a  ch.  105,  §  21. 

Seo.  6611.  Same— Break  door  or  window,  when.— To  retake  the 
person  escaping  or  rescued,  the  person  pursuing  may,  after  notice  of  his  in- 
tei^tion,  and  refusal  of  admittance,  break  open  an  outer  or  inner  door  or  win- 
dow of  a  dwelling-house. 

G.  S.  ch.  105.  g  23. 
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CHAPTER  92  (G.  S.  ch.  106). 

EXAMINATION  OF  OFFENDERS,  COMMITMENT  FOR  TRIAL,  AND 

TAKING  BAIL. 


Sections. 

6612-6616.  Process  and  arrest. 

0617-6621.  Proceedings  before  examination. 

6^22.  Change  of  venue. 


Sections, 

6623-6681 .  Examination. 

6682-6639.  Bail. 

6640-6650.  Recognizance. 


Peocbss  and  Aerkst. 

Seo.  6612.  Process  to  issue  at  any  time.— For  the  apprehension  of 
persons  charged  with  offences,  the  judges  of  the  several  courts  of  record,  in 
vacation  as  well  as  in  term-time,  and  ail  justices  of  the  peace,  are  authorized 
to  issue  process  to  carry  into  effect  the  provisions  of  this  chapter. 

O.  S  ch.  lOtf.  g  1.     10  M.  89;  88  M.  24;  87  M.  408.  493. 

Sec.  6G13.  Proceedings —Warrant.— Upon  complaint  being  made  to 
any  such  magistrate  that  a  criminal  offence  has  been  committed,  he  shall  ex- 
amine on  oath  the  complainant,  and  any  witness  provided  by  him,  and  shall 
reduce  the  complaint  to  writing,  and  shall  cause  the  same  to  be  subscribed  by 
the  complainant;  and  if  it  appears  that  any  such  otfence  has  been  committed^ 
the  court  or  justice  shall  issue  a  warrant,  reciting  the  substance  of  the  accu- 
sation, and  requiring  the  oflHcer  to  whom  it  is  directed  forthwith  to  take  the 
person  accused,  and  bring  him  before  the  said  court  or  justice,  or  before  some 
other  court  or  magistrate  of  the  county,  tp  be  dealt  with  according  to  law ; 
and,  in  the  same  warrant,  may  require  the  officer  to  summon  such  witnesses 
as  are  therein  named,  to  appear  and  give  evidence  on  the  examination. 

G.  S.  ch.  106.  §  2. 

Seo.  6614.  Execution  of  warrant. —  If  any  person  against  whom  a  war- 
rant is  issued  for  an  alleged  offence  committed  in  an3'  county,  either  before 
or  after  the  issuing  of  such  warrant,  escapes  from  or  is  out  of  the  county,  the 
sheriff  or  other  officer  to  whom  such  warrant  is  directed  may  pursue  and 
apprehend  the  party  charged,  in  any  county  in  this  state,  and  for  that  purpose 
may  command  aid,  and  exercise  the  same  authority,  as  in  his  own  county. 

G.  S.  ch.  106,  §  3. 

Sec.  6615.  Arrest  made  in  another  county.—  When  the  offence 
charged  in  any  warrant  is  punishable  with  death,  or  by  imprisonment  in  the 
state  prison,  the  officer  making  the  arrest  in  some  other  coilnty  shall  convey 
the  prisoner  to  the  county  w^here  the  warrant  issued,  and  he  shall  be  proceeded 
with  in  the  manner  directed  in  the  following  section. 

G.  S.  ch.  106,  g  7. 

Sec.  6616.  Before  whom  accused  to  be  taken.—  Every  person  ar- 
rested,  by  warrant,  for  any  offence  where  no  other  provision  is  made  for  his 
examination  thereon,  shall  be  brought  before  the  magistrate  who  issued  the 
warrant,  or,  if  he  is  absent  or  unable  to  attend,  before  some  other  magistrate 
of  the  same  county;  and  the  warrant,  with  the  proper  return  thereon,  signed 
by  the  person  who  made  the  arrest,  shall  be  delivered  to  the  magistrate. 
G.  S.  ch.  106,  §  a 

Pboceedings  Before  Examination. 

Sec.  6617.  Recognizance  before  examination.-  In  all  cases  wbero 
the  offence  charged  in  the  warrant  is  not  punishable  by  death  or  imprison- 
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ment  in  the  state  prison,  if  the  person  arrested  requests  that  he  may  be 
brought  before  a  magistrate  of  the  county  in  which  the  arrest  was  made,  for 
the  purpose  of  entering  into  a  recognizance  without  a  trial  or  examination, 
the  officer  making  the  arrest  shall  carry  him  before  a  magistrate  of  that 
county,  who  may  take  from  the  person  arrested  a  recognizance,  with  sufficient 
sureties,  for  his  appearance  at  the  court  having  cognizance  of  the  offence, 
and  next  holden  in  the  county  where  it  is  alleged  to  have  been  committed; 
and  the  party  arrested  shall  thereupon  be  liberated. 
G.  a  ch.  106,  §  4. 

Sec.  6618.  Return  of  recognizance  to  court.—  The  magistrate  who  so 
lets  the  person  arrested  to  bail  shall  certify  that  fact  upon  the  warrant,  and 
deliver  the  same,  with  the  recognizances  by  him  taken,  to  the  person  who 
made  the  arrest,  who  shall  cause  the  same  to  be  delivered  without  unnecessary 
delay  to  the  clerk  of  the  court  before  which  the  accused  was  recognized  to 
appear;  and,  on  application  of  the  complainant  the  magistrate  who  issued  the 
warrant,  or  the  district  attorney,  shall  cause  such  witnesses  to  be  summoned 
to  the  same  court  as  he  thiaks  necessary. 

O.  S.  cb.  106,  g  5. 

Sec.  6619.  Refusal  to  bail. —  If  the  magistrate  in  the  county  where  the 
arrest  was  made  refuses  to  bail  the  person  so  arrested  and  brought  before  him, 
or  if  no  sulHcient  bail  is  offered,  tl^e  person  having  him  in  charge  shall  take 
hnn  before  the  magistrate  who  issued  the  warrant,  or,  in  his  absence,  before 
some  other  magistrate  of  the  county  in  which  the  warrant  was  issued,  to  be 
proceeded  with  as  hereinafter  directed. 

G.  S.  ch.  100,  §  6. 

Sec.  6620.  Forfeiture  of  recognizance — If  the  person  so  recognized 
does  not  appear  before  the  magistrate  at  the  time  appointed  for  sucb  further 
examination,  .according  to  the  conditions  of  such  recognizance,  the  magistrate 
shall  record  the  default,  and  certify  the  recognizance,  with  the  record  of  such 
default,  to  the  district  court;  and  like  proceedings  shall  be  had  thereon  as 
upon  the  breach  of  the  condition  of  a  recognizance  for  appearance  before  that 
cuurt. 

G.  a  ch.  106,  §  10. 

Sec.  6621.  Offences  not  bailable. —  Persons  charged  with  an  offence 
punishable  with  death  shall  not  be  admitted  to  bail  when  the  proof  is  evident 
or  the  presumption  great;  nor  any  person,  charged  with  an  offence  punishable 
with  death  or  imprisonment  in  the  state  prison  for  a  term  exceeding  seven 
years,  be  admitted  to  bail  by  a  justice  of  the  peace;  in  all  other  cases  bail 
may  be  taken  in  such  sum  as,  in  the  opinion  of  the  judge  or  magistrate,  will 
secure  the  appearance  of  the  person  charged  with  the  offence  at  the  court 
where  such  person  is  to  be  tried. 

G.  S.  ch.  106,  §  IT 

Change  of  Venue. 

Sec.  6622.  When  allowed. —  Whenever  any  person  charged  with  having 
committed  an  offence  shall  be  brought  before  any  justice  of  the  peace  for  ex- 
amination in  accordance  with  the  provisions  of  this  chapter,  if  such  person 
shall,  before  the  commencement  of  the  examination,  malie  oath  that  from 
prejudice  or  other  cause,  he  believes  the  justice  will  not  decide  impartially  in 
the  matter,  then  said  justice  shall  immediately  transmit  all  the  papers  in  the 
case  to  a  justice  of  the  peace  of  the  same  or  an  adjoining  election  district,  quali- 
fied by  law  to  conduct  the  examination,  who  shall  proceed  with  the  examina- 
tion in  the  same  manner  as  though  said  person  had  first  been  brought  before 
him;  but  no  case  shall  be  so  removed  after  a  second  adjournment  had  therein, 
and  only  one  removal  shall  be  allowed  in  the  same  case. 

1889,  ch.  92:  **  An  act  to  amend  ch.  106,  G.  S.,  relating  to  examination  of  offenders,  oom- 
mitment  for  bail,  and  taking  bail/'  approved  April  3,  1889,  by  adding  thereto  this  section, 
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Sbc.  6623.  Adjournment  of  examination.—  Any  magistrate  may  ad- 
journ an  examination  or  trial  pending  before  himself,  from  time  to  time  as 
occasion  requires,  not  exceeding  ten  days  at  one  time,  without  the  consent  of 
the  defendant  or  person  charg^,  and  at  the  same  or  a  different  place  in  the 
county,  as  he  thinks  proper;  and  in  such  case,  if  the  party  is  charged  with 
an  otlence  not  bailable,  he  shall  be  committed  in  the  meantime;  otherwise  be 
may  be  recognized,  in  a  sum  and  with  sureties  .to  the  satisfaction  of  the  mag- 
istrates, for  his  appearance  for  such  further  examination;  and  for  want  of 
such  recognizance,  he  shall  be  committed  to  prison. 

a  S.  ch.  106,  §  9.    7  M.  898;  10  M.  39. 

8eo.  6624.  Commitment. —  When  such  person  fails  to  recognize,  he  shall 
be  committed  to  prison  by  an  order  under  the  hand  of  the  ma <j^ist rate,  stating 
eoncisely  that  he  is  committed  for  further  examination  on  a  future  day,  to  be 
named  m  the  order;  and  on  the  day  appointed  he  may  be  brought  before  the 
magistrate,  by  his  verbal  order  to  the  same  officer  by  whom  he  was  committed, 
or  by  an  order  in  writing  to  a  dififerent  person. 

G.  8.  ch.  106,  §  11. 

JSjbo.  6625.  Examination. —  The  magistrate  before  whom  any  person  is 
brought  upon  a  charge  of  having  committeti  an  oflfence,  shall,  as  soon  as  may 
be,  Examine  the  complainant  and  the  witnesses  to  support  the  prosecution,  on 
oath,  in  the  presence  of  the  party  charged,  in  relation  to  any  matter  connected 
with  such  charge  which  may  be  deemed  pertinent. 

Q.  S.  ch.  106,  §  12. 

Sbo.  6626.  Bights  of  accused. —  After  the  testimony  to  support  the  pros- 
ecution is  finished,  the  witnesses  for  the  prisoner,  if  he  has  any,  shall  be  sworn 
and  examined,  and  he  may  be  assisted  by  counsel  in  such  examination,  and 
also  in  the  cross-examination  of  the  witnesses  in  support  of  the  prosecution. 

G.  a  ch.  106,  §  13. 

Seo.  6627.  Magistrate  may  call  another  magistrate.—  Any  magis- 
trate to  whom  complaint  is  made,  or  before  whom  any  prisoner  is  bix)ught,  ma^' 
associate  with  hiujself  one  or  more  magistrates  of  the  same  county,  and  they 
may  together  execute  the  powers  and  duties  before  mentioned;  but  no  fees 
shall  be  taxed  for  such  associates. 

G.  b.  ch.  106,  §  23  (24). 

Sko.  6628.  Exclusion  of  witnesses — The  magistrate,  while  examining 
any  witness,  may  in  his  discretion  exclude  from  the  place  of  examination  all 
the  other  witnesses;  he  may  also,  if  requested,  or  if  he  sees  cause,  direct  the 
witnesses  for  or  against  the  prisoner  to  be  kept  separate,  so  that  they  cannot 
converse  with  each  other,  until  they  are  examined. 

G.  S.  ch.  106,  §  14. 

Seo.  6629.  Testimony  to  be  reduced  to  writing.— The  testimony  of 
the  witnesses  examined  shall  be  reduced  to  writing  by  the  magistrate,  op 
under  his  direction,  and  shall  be  signed  by  the  witnesses,  if  required  by  the 
magistrate. 

G.  8.  ch.  106,  §  15.     10  M.  350;  31  M.  110. 

Seo.  6630.    Testimony,  etc.,  to  be  certified  to  clerk  of  court All 

eicaminations  and  recognizances  taken  by  any  magistrate,  in  pursuance  of  the 
provisions  of  this  chapter,  shall  be  certified  and  returned  by  him  to  the  clerk 
of  the  court  before  which  the  party  <5harged  is  bound  to  appear,  on  or  before 
the  first  day  of  the  sitting  thereof,  and  shall  be  filed  in  said  court;  and  if  such 
magistrate  neglects  or  refuses  to  return  the  same,  he  may  be  compelled  fortix- 
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with  by  rule  of  court,  and,  in  case  of  disobedience,  may  be  proceeded  against 
by  attachment  as  for  contempt. 

Q.  a  ch.  103,  g  24  (25).     10  M.  850;  81  M.  110;  28  M.  457. 

Sec.*6631.  Discharge  of  prisoner — If  it  appears  to  the  magistrate, 
upon  the  whole  examination,  that  no  offence  has  been  committed,  or  that 
there  is  not  probable  cause  for  charging  the  prisoner  with  the  offence,  he  shall 
be  discharged. 

G.  a  ch.  106,  §  16. 

Bail. 

Sec.  6632.  When. —  If  it  appears  that  an  offence  has  been  committed, 
and  that  there  is  probable  cause  to  believe  the  prisoner  guilty,  and  if  the 
offence  is  bailable  oy  the  mOigistrate,  and  the  prisoner  offers  sufficient  bail,  or 
the  amount  of  money  in  lieu  thereof,  it  shall  be  taken,  and  the  prisoner  dis- 
charged; but  if  no  sufficient  bail  is  offered,  or  the  offence  is  not  bailable  by 
the  magistrate,  the  prisoner  shall  be  comniitted  for  trial. 

G.  8.  ch.  108,  §  18.    84  M.  342. 

Sec.  6033.  Bail  to  justify  in  all  cases.—  Bail,  shall  in  all  cases  justify 
by  affiilavit,  or  upon  oral  examination  before  the  court,  judge  or  magistrarte, 
as  the  case  may  be. 

G.  S.  ch.  106,  §32(83). 

Sec.  6634.  Application  to  judge  for  bail.—  When,  in  any  case,  a  party 
in  custody  is  desirous  of  giving  bail,  the  offence  being  bailable,  and  the  dis- 
trict court  is  not  in  session  in  the  county,  he  may  apply  to  the  judge  thereof, 
or  a  judge  of  the  supreme  court,  upon  his  affidavit  showing  the  nature  of  the 
application  and  the  names  of  the  persons  to  be  offered  as  bail,  with  a  copy  of 
the  mittimus  or  papers  upon  f^hich  he  is  held  in  custody.  Thef  judge  may 
thereupon  by  order  direct  the  sheriff  to  bring  up  said  party,  at  a  time  and 

Elace  named,  for  the  purpose  of  giving  bail.  Notice  of  such  application  shall 
e  given  to  the  county  attorney,  if  he  is  within  the  county,  and  no  mattei^ 
can  be  inquired  into  except  such  as  relate  to  the  amount  of  bail  and  the  suffi- 
ciency of  the  sureties. 

G.  S.  ch.  106,  §  31  (32).    28  M.  456.  * 

Sko.  6635.  Re-arrest  of  defendant.—  If  a  defendant  in  any  indictment 
has  been  let  to  bail  after  verdict  or  trial,  and  neglects  to  appear  before  any 
court  or  officer  at  any  time  or  place  at  which  be  is  bound  to  appear  and  sub- 
mit to  the  jurisdiction  of  the  proper  court  or  officer,  the  court  or  officer  before 
^hich  he  is  bound  to  appear  may  cause  such  defendant  to  be  arrested,  in  the 
same  manner  as  u|K)n  the  finding  of  an  indictment,  and  may  forfeit  his  recogni- 
zance, and  direct  the  same  to  be  prosecuted.     # 

G.  &  eb.  106,  $  80  (81). 

Sec.  6636.  Surrender  of  principal  by  surety.—  Whenever  the  surety 
or  sureties  for  any  person  held  to  answer  upon  any  charge  or  otherwise,  or 
any  of  them,  shall  believe  that  the  person  or  principal  for  whom  they  are  such 
sureties  is  about  to  abscond,  or  that  he  will  not  appear  as  required  by  [the] 
recognizance  or  other  instrument  of  bail,  which  they  have  executed  with  or  for 
hira,  or  that  he  will  not  otherwise  perform  the  conditions  thereof,  such  sure- 
ties or  bail,  or  either  of  them,  may  arrest  and  take  such  principal,  or  cause 
hiin  to  be  arrested  and  taken,  as  hereinafter  stated,  before  the  officer  who 
admitted  him  to  baiK  or  the  judge  of  the  court  before  which  person  or  principal 
ivas  required  thereby  to  appear,  and  surrender  him  up  to  such  officer  or  judgo^; 
such  surety  or  sureties,  or  either  of  them,  may  have  such  person  or  principal 
80  arrested  by  the  sheriflf  of  the  county,  by  delivering  to  such  sheriff  a  certi- 
fied copy  of  the  recognizance,  or  instrument  of  bail,  under  which  he  or  the}' 
are  held  as  sureties,  with  a  direction  to  such  sheriff  endorsed  thereon,  requir- 
ing him  to  arrest  such  principal  and  bring  him  before  such  oliicer  or  judge, 
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to  be  so  surrendered,  and  it  shall  be  the  duty  of  such  sherifiF,  upon  the  receipt 
of  any  such  copy  so  endorsed,  and  a  tender  or  payment  to  him  of  his  fees  for 
so  doing,  to  so  arrest  such  principal  and  bring  him  before  such  officer  or  judge 
to  be  so  surrendered. 

1881,  ch.  105,  §  I:  •*  An  act  to  provide  for  the  surrender  of  a  principal  by  his  sureties  or  baiL** 
Approved  March  7,  1881. 

Sko.  6637.  Notice  to  sl^eriff. —  Before  any  such  surety  or  sureties  shall 
personally  so  surrender  the  person  for  whom  he  or  they  are  bail,  the  sheriflF  of 
the  county  shall  be  notified  to  be,  and  he  or  one  of  his  deputies  shall  be,  pres- 
ent to  take  such  person  so  surrendered  into  custody,  if  he  fails  or  refuses  to 
give  new  bail,  as  herein  provided. 

1881,  ch.  105,  §  2. 

Skc.  6638.  New  sureties. —  When  my  such^person  is  so  surrendered,  the 
officer  or  judge  to  whom  he  is  surrendered  shall,  by  a  new  commitment,  com- 
mit him  to  jail,  unless  he  shall  give  sufficient  bail  with  Hew  sureties,  as  he  was 
required  by  law  to  do^in  the  first  instance. 

1881,  ch.  105,  §8. 

Seo.  6639.  Pees  of  sheriff.—  The  sheriflf  is  allowed  the  same  fees  and 
mileage  for  making  an  arrest  or  attending  before  said  otticer  or  judge  under 
this  act  as  he  is  allowed  for  arresting  a  person  under  a  bench  warrant;  and 
in  all  cases  his  fees  shall  be  paid  by  the  surety  or  sureties  surrendering  any 
prinoipa.1  as  herein  provided  for. 

1881,  ch.  105,  §  4. 

Keoognizanob. 

Seo.  6640.  Forfeiture  of  recognizance.—  W  hen  any  person  under  recog- 
nizance in  any  criminal,  prosecution,  either  to  ^appear  and*  answer,  or  to  prose- 
cute an  appeal,  or  to  testify  in  any  court^  fails  to  perform  the  condition  of 
such  recognizance,  his  default  shall  be  recorded,  and  process  shall  be  issued 
against  the  persons  bound  by  the  recognizance,  or  such  of  them  as  the  prose- 
cuting officer  directs. 

G.  S.  ch.  106,  §  25  (26).     1*0  M.  89. 

Sec  6641.  Surety  may  make  payment.— Any  surety  in  such  recog- 
nizance may,  by  leave  of  the  court,  after  default,  and  either  before  or  after 
the  process  is  issued  against  him,  pay  to  the  county  treasurer,  or  to  the  clerk 
of  the  court,  the  amount  for  which  he  was  bound  as  surety,  with  such  costs  as 
the  court  directs,  and  be  thereupon  forever  discharged. 

G.  a  ch.  106.  §  26  (27).     86  M.  408. 

Seo.  6642.  Recognizance  may  be  remitted — When  any  action  is 
brought,  m  the  name  of  the  state  of  Minnesota,  against  a  principal  or  surety 
in  any  recognizance  entered  ihto  either  by  a  party  or  a  witness  in  any  criminal 
prosecution,  an^  the  penalty  of  such  recognizance  is  adjudged  forfeited,  the 
court  may,  on  application  of  any  party  delendant,  remit  any  part  or  the  whole 
of  such  penalty,  and  may  render  judgment  thereon  for  the  state,  according  to 
the  circumstances  of  the  case  and  the  situation  of  the  party,  and  upon  such 
terms  and  conditions  as  to  sucB  court  seems  just  and  reasonable. 

G.  S.  ch.  106,  §  27  (28).     10  M.  89. 

Seo.  6643.    Action  on  recognizance  not  barred  or  defeated —  No 

such  action  brought  on  a  recognizance,  as  mentioned  in  the  preceding  section, 
shall  be  barred  or  defeated,  nor  shall  judgment  thereon  be  arrested,  by  reason 
of  any  neglect  or  omission  to  note  or  record  the  default  of  any  principal  or 
«urety,  at  the  term  when  such  default  happens,  nor  by  reason  of  any  defect 
in  the  form  of  the  recognizance,  if  it  sufficiently  appears  from  the  tenor  thereof 
at  what  court  the  party  or  witness  was  bound  to  appear,  and  that  the  court  or 
magistrate  before  whom  it  was  taken  was  authorized  by  law  to  require  and 


take  such  recognizance. 

G.  S.  ch.  106,  §  28  (29).     10  M.  89. 
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Sec.   6644.     Proceedings   in  such  action Whenever,  upon  action 

brought  upon  any  recognizance  to  prosecute  an  appeal,  the  penalty  thereof  is 
adjudged  to  be  forfeited,  or  when,  b}^  leave  of  the  court,  such  penalty  has  been 
paid  to  the  county  treasurer,  or  to  the  clerk  of  the  court,  withouta  suit,  or 
before  judgment  has  been  given  in  a  manner  by  law  provided,  if  by  law  any 
forfeiture  accrues  to  any  person  by  reason  of  the  oflfence  of  which  the  appel- 
lant was  convicted,  the"  court  may  award  to  him  such  sum  as  he  may  be 
entitled  to  out  of  such  forfeiture. 

G.  S.  cb.  106.  §  29  (30). 

Sec.  6645.  Witnesses  shall  recognize — When  the  prisoner  is  admitted 
to  bail,  or  committed  by  the  magistrate,  he  shall  also  bind  by  recognizance 
such  witnesses  against  the  prisoner  as  he  deems  material,  to  appear  and  testify 
at  the  next  court  having  cognizance  of  the  offence,  and  in  which  the  prisoner 
is  held  to  answer. 

G.  a  ch.  106,  §  19. 

Seo.  6646.  Witness'  own  recognizance  sufficient —  It  shall  not  be 
lawful,  except  in  cases  of  murder  in  &rsl  degree,  arson  where  human  life  is 
destroj'ed,  and  cruel  abuse  of  children,  to  commit  or  imprison  any  witness 
who  is  willing  and  oflFers  to  enter  into  his  or  her  own  recognizance,  wiihout 
sureties,  to  appear  and  testify  in  the  case  or  prosecution  in  which  his  or  her 
testimony  is  required.  All  persons  held  as  witnesses  shall  receive  such  com- 
pensation during  confinement  as  the^  judge  of  the  court  in  which  the  case  is 
pendmg  shall  direct,  not  exceeding  regular  witness  fees. 

1872,  ch.  77:  "An  act  to  prevent  the  imprisonment  of  witnesses  in  certain  cases,"  approved 
March  4,  1872,  and  repeals  acts  18^8,  ch.  71. 

Sec.  6647.  Additional  security  by  witness If  the  magistrate  is  sat- 
isfied that  there  is  good  cause  to  believe  that  any  such  witness  will  not  per- 
form the  condition  of  his  recognizance  unless  other  security  is  given,  such 
magistrate  may  order  the  witness  to  enter  into  a  recognizance,  with  such  sure- 
ties as  may  be  deemed  necessary,  for  his  appearance  at  court.' 

G.  S.  ch.  106.  §  20. 

Sec  6648.  Recognizance  of  married  woman  or  minor.—  When  any 
married  woman  or  minor  is  a  material  witness,  any  other  person  may  be  al- 
lowed to  recognize  for  the  appearance  of  such  witness;  or  the  magistrate  may, 
in  his  discretion,  take  the  recognizance  of  such  married  woman  or  minor  in  a 
sum  not  exceeding  fifty  dollars,  which  shall  be  valid  and  binding  in  law,  not- 
withstanding the  disability  of  coverture  or  minority. 

Q.  S.  ch.  106.  §  21. 

Sec.  6649.    Witnesses,  failing  to  recognize,  to  be  committed All 

witnesses  required  to  recognize,  either  with  or  without  sureties,  shall,  if  they 
refuse,  be  committed  to  prison  by  the  magistrate,  there  to  remain  until  they 
comply  with  such  order,  or  are  otherwise  discharged  according  to  law. 

G.  a  ch.  106,  §  22. 

Seo.  6650.  Bonds  in  lieu  of  recognizances.—  In  all  cases  where  by 
law  a  recognizance  is  required  to  be  given,  a  bond,  executed  according  to  the 
form  now  required  by  the  rules  of  court,  with  the  conditions  provided  for  in 
case  of  recognizance,  shall  be  deemed  and  construed  to  be  sufficient:  provided^ 
that  such  bond  shall  be  entered  into  and  the  sureties  examined  by  any  court 
commissioner  and  approved  by  such  court  commissioner;  and  provided  fur- 
ther^  that  this  act  shall  not  apply  to  the  counties  of  Ramsey  and  Hennepin. 

1S78,  cb.  58:  *' An  act  providmg  for  the  execution  of  bonds  in  certain  cases."  Approved 
MarchUh. 
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CHAPTER  93  (G.  S.  ch.  107). 
GRAND-JURIES. 


bections, 

6651-6655.  Constituted. 

6656-6669.  Summoning. 

6670-6674.  Impaneling. 


Sections, 

6675-6683.  Challenging. 

6683-6711.  Powers  and  duties. 

6712-6717.  Bench  warrant. 


CONSTITUTBD. 

Seo.  6651.  How. —  A  grand-jury  is  a  body  of  men,  not  less  than  thirteen 
nor  more  than  fifteen  in  number,  returned  at  stated  periods  from  the  citizens 
of  the  county,  before  a  court  of  competent  jurisdiction,  chosen  by  lot,  and 
sworn  to  inquire  of  public  offences  committed  or  triable  in  the  county. 

G.  S.  ch.  107,  §  1.  as  amended  1889,  ch.  98.  g  1  (March  32);  1889,  ch.  110.  Approved  April 
15th.  Firot  amendment  struck  out  '*not  less  than  sixteen  nor  more  than  twenty-three"  and 
inserted  '*  The  grand- jury  is  a  body  of^  eleven  men/*  and  8ecx)nd  amendment,  '*not  less  than 
thirteen  nor  more  than  fifteen."      Am,  1891,  ch.^32. 

Sec.  6652.  Number  to  be  sworn. —  Not  more  than  fifteen,  nor  less  than 
thirteen  persons,  can  be  sworn  on  a  grand  jury,  nor  can  a  grana  jury  proceed 
to  any  business  unless  thirteen  members  at  least  are  present. 

O.  S.  ch.  107,  §  12,  as  amended  1889,  ch.  98;  1889,  ch.  110.  Acts  1889,  ch.  98,  struck  oat 
twenty-three  and  sixteen  and  inserted  eleven  and  nine,  and  1889,  ch.  110,  increased  number 
to  fifteen  and  thirteen. 

Sec.  6653.     Qualification. —  All  persons  who  are  qualified  electors  of  tffis 
state  are  liable  to  be  drawn  as  grand-jurors,  except  as  hereinafter  provided, 
a.  S.  ch.  107,  §  8.   '  40  M.  05.  1891,  ch.  32  §  3. 

Seo.  6654.  limitation. —  No  person  shall  be  drawn  as  a  grand  or  petit 
juror,  nor  shall  any  person  be  competent  to  serve  as  either  a  grand  or  petit 
juror  at  more  than  one  term  of  the  district  court  in  any  one  yea.r. 

1889,  ch.  68:  '*  An  act  to  further  define  the  qualifications  of  jurors.*'  Approved  March  20, 
1889.     Am.  1891,  c\.  131. 

Sec.  6655.  Exemption  from. —  The  following  persons  are  exempt  from 
service  as  grand-jurors:  All  members  and  officers  of  the  legislature  while  in 
session,  all  United  States  officers,  all  judges  of  courts  of  record,  commissioners 
of  public  buildings,  auditor  and  treasurer  of  state,  state  librarian,  clerks  of 
courts,  registers  of  deeds,  sheriflfs  and  their  deputies,  coroners,  constables,  attor- 
neys and  counselors  at  law,  ministers  of  the  gospel,  preceptors  and  teachers  of 
incorporated  academies,  one  teacher  in  each  common  school,  pmcticing  physi- 
cians and  surgeons,  one  miller  of  each  grist  mill,  one  ferryman  to  each  licensed 
ferry,  all  acting  telegraph  operators,  ail  members  of  companies  of  firemen  or- 
ganized acc^rdlnff  to  law,  all  persons  of  more  than  sixty  years  of  age,  all  per- 
sons not  of  sound  mind  or  discretion,  persons  subject  to  any  bodily  intirmitv 
amounting  to  disability,  all  persons  unable  to  speak  and  understand  the  Eng- 
lish language;  all  persons  are  disqualified  from  serving  as  grand-jurors  who 
have  been  convicted  of  any  infamous  crime. 

G.  S.  ch.  107,  ^  4,  as  amended  1873,  ch.  72;  1887,  ch.  186;  1889,  ch.  51 :  1889,  ch.  74;  1889.  ch. 
8;}.  Approved  April  6th.  Amendment  1873  inserted  telegraph  operators;  1887,  ch.  ISft,  added 
postmaters  and  deputies;  18b9,  ch.  51,  added  members,  officers  and  employees  of  legislature 
during  sessions;  18»9,  ch.  74,  inserted  all  engineers  having  charge  of  stationary  and  locomo- 
tive engines,  and  all  undercaikers  and  assistants;  1889,  ch,  83,  eliminated  the  amenUaieDttt  of 
1»87,  ch.  186,  and  1889,  ch.  74,  and  added  '*  all  persons  unable  to  speak  and  understand  the 
English  language." 

584 


Digitized  by 


Google 


OKAND  JUKfES.  [jS**.  W56-C662. 

Summoning. 

Sec.  6656.  When. —  A  grand-jury  shall  be  drawn  for  every  term  of  the 
district  court  in  each  of  the  organized  counties  of  this  state,t  provided,  how- 
ever, that  whenever  it  shall  be  made  to  appear  to  the  judge  of  said  court  that 
there  are  no  matters  to  be  presented  to  such  grand-jur\^  not  properly  cogni- 
zable before  a  justice  of  the  peace,  in  counties  containing  twenty-five  thousand 
or  less  inhabitants,  the  said  judge  may,  in  his  discretion,  by  order,  direct  that  no 
grand-jury  be  summoned  for  such  term  ;*  provided,  further,  that  m  counties  con- 
laininff  less  than  fifteen  thousand  inhabitants  no  such  grand-jury  shall  be  sum- 
moned for  any  such  term  of  court  unless  the  judge  of  said  court  shall  at  least 
fifteen  days  before  the  first  day  of  such  term,  make  and  file  with  the  clerk  of 
said  court,  an  order  directing  the  summoning  of  such  grand-jury.*  The  cen- 
sus, state  and  national,  as  the  case  may  be,  next  preceding  any  such  terni  of 
said  court  shall  be  resorted  to  in  determining  the  number  (»f  inhabitants  in 
any  county ;  and,  provided  further,  that  nothing  herein  contained  shall  be  so^ 
construed  as  to  prevent  the  issuance  of  a  special  venire  for  a  grand-jary  as  now* 
provided  by  law. 

G.  8.  ch.  107,  g  2.  as  amended  1877,  ch.  87:  1889,  ch.-84.  Approved  April  24th.  Below  f  is 
act  1877,  except  between  *  *,  which  is  act  1889. 

Sec.  6657.  How  drawn. —  On  receiving  the  list  of  grand-jurors  from 
the  county  auditor,  as  selected  by  the  board  of  county  commissioners,  the 
clerk  of  the  district  court  shall  write  the  names  of  the  persons  contained 
therein  on  separate  pieces  of  pa|)er,  and  fold  up  such  pieces  of  paper,  each  in 
the  same  manner  as  near  as  possible,  so  that  the  name  written  thereon  shall 
not  be  visible,  and  shall  deposit  the  same  in  a  box,  to  be  drawn  as  hereinafter 
provided. 

a.  a  ch.  107,  §  6.    28  M.  209. 

Sec.  6658.  Same. —  At  least  fifteen  days  before  the  sitting  of  any  district 
court  the  clerk  thereof,  in  the  presence  of  the  sheriflf  or  his  deputy,  and  a 
justice  of  the  peace,  shall  proceed  to  draw  the  names  of  fifteen  persons  from 
the  box,  to  serve  as  grand-jurors  at  such  court. 

G.  S.  ch.  107,  g  (J,  as  amended  1889,  ch.  98 ;  1889,  ch.  1 10.  Approved  April  1 5ih.  First  amend- 
ment struck  out  ** twenty- three"  and  inserted  ** eleven.'*  Second  amendment  struck  out 
''eleven  "  and  inserted  *'  fifteen.*'      Am.  1891.  ch.  8i  ^  2. 

Sec.  6659.  Issuance  of  venire.— Said  clerk  shall,  twelve  days  at  least 
before  the  first  day  of  the  court,  issue  and  deliver  to  the  sheriff  a  venire  under 
the  seal  of  the  court,  commanding  him  to  summon  the  persons  so  drawn,  to 
appear  before  the  said  court,  at  or  before  the  hour  of  eleven  o'clock  A.  M.,  on 
the  first  day  of  the  term  thereof,  to  serve  as  grand-jurors. 

G.  S.  ch.  107,  §  7. 

Sec.  6660.    Service  and  return  of  venire The  sheriff  shall  summon 

the  persons  so  named  in  the  venire  to  attend  such  court  as  grand-jurors,  at 
letst  six  days  before  the  sitting  thereof,  by  giving  personal  notice  to  each 
person,  or  by  leaving  a  written  notice  at  his  place  of  residence,  with  some 
person  of  proper  age.  He  shall  return  such  venire  to  the  court,  at  the  open- 
ing thereof,  specifying  those  who  were  summoned,  and  the  manoer  in  which 
each  person  was  notitied. 

G.  8.  ch.  107,  §  8.    86.M.  194. 

Sec.  6661.  Failure  to  attend.—  If  any  person  duly  drawn  and  sum- 
moned to  attend  as  a  grand-juror  neglects  to  attend,  without  sufficient  excuse, 
he  shall  pay  a  fine  not  exceeding  thirty  dollars,  which  shall  be  imposed  by  the 
court  to  which  the  juror  was  summoned,  and  shall  be  paid  into  the  county 
treasury. 

G.  &  ch.  107,  §  9. 

Sec.  6662.  Contempt.— All  grand  and  petit  jurors  drawn  and  summoned 
to  attend  and  serve  at  any  and  all  general  and  special  terms  of  the  district 
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courts  of  this  state  shall  report  to  the  court  wherein  drawn  at  the  time  and 
place  designated  in  the  summons.  A  failure  to  so  report  upon  the  part  of  any 
person  dul}'  drawn  and  summoned  to  attend  as  a  grand  or  petit  juror  at  any 
general  or  special  term  of  said  court  shall  constitute  a  contempt  of  the  coart 
upon  the  part  of  the  person  so  failing. 

1883,  cb.  103,  §  1 :  *'  An  act  relating  to  jurors.*'    Approved  March  2,  188a 

Sec.  6663.  Same. —  The  law  in  reference  to  contempts  which  now  is  or 
hereafter  may  be  in  force,  in  so  far  as  may  be  necessary  to  carry  this  act  into 
effect,  shall  apply  equally  to  contempts  committed  under  the  provisions  of  this 
act. 

1883,  ch.  108,  §  5. 

8ec.  6664.  Attachments  for  contempt —  On  the  first  day  of  the  term 
fixed  for  the  attendance  of  either  the  grand  or  petit  jurors,  or  as  soon  there- 
after as  may  be,  the  court  shall  ascertain  whether  the  persons  summoned  to 
•attend  at  said  term  as  grand  or  petit  jurors,  as  the  case  may  be,  have  reported 
to  the  court  for  duty  as  required  by  law.  If  the  court  shall  ascertain  that 
there  is  a  failure  upon  the  partpf  any  person  or  person^  duly  summoned  as  a 
juror  or  as  jurors  to  report  for  dut}^  as  required  by  law,  attachments  shall  at 
once  issue  under  the  direction  of  the  court  against  the  person  of  the  delinquent 
or  delinquents.  The  attachments  issued  as  hereinbefore  provided  shall  be 
served  by  the  sheriff  or  his  deputy,  and  the  person  named  therein  shall  be 
forthwith  arrested  and  brought  before  the  court,  then  to  be  dealt  with  accord- 
^  ing  to  law;  providedysihsit  this  act  shall  not  be  construed  to  render  liable  to 
jury  duty  any  person  or  class  of  persons  who  now  are  or  hereafter  may  be  ex- 
empted from  jury  duty  by  any  law  of  this  state  or  of  the  United  States. 

1883,  ch.  103,  g  2. 

Sec.  6G65.  Excuse  from  service.— The  court  shall  not  excuse  from 
service  upon  either  the  grand  or  petit  jury  any  person  duly  drawn  and  sum- 
moned to  serve  thereon,  except  upon  the  ground  that  the  person  so  sum- 
moned and  seeking  to  be  excused  is  either  physically  or  mentally  unable  or  un- 
fit, in  the  opinion  of  the  court,  to  attend  or  serve  as  a  juror,  or  by  reason  of 
serious  sickness  of  some  immediate  member  of  the  family  of  the  person  so 
summoned. 

1883,  ch.  103,  §  3. 

Sec.  6666.  Entry  of  excuse. —  The  name  of  each  person  drawn  and  sum- 
moned to  serve  as  a  juror,  if  he  be  by  the  court  for  any  cause  excused  from 
such  service,  shall  be  entered  by  the  clerk  among  the  proceedings  of  the  court, 
and  under  the  direction  of  the  court  the  clerk  shall  also  make  an  entry  of  the 
grounds  upon  which  the  excuse  is  based,  and  the  record,  when  so  much  of 
[made  up]  shall  be  preserved  and  open  to  inspection  by  all  persons. 

1883,  ch.  103,  §4. 

Sec.  6667.  Punishment  for  contempt.—  Persons  charged  with  con- 
tempt of  court  under  the  provisions  of  this  act  shall  be  dealt  with  and  their 
cases  disposed  of  summarily  by  the  court,  and  each  person  found  guilty  of  a 
contempt  under  the  provisions  hereof  shall  be  punished  by  fine  in  a  sum  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
term  not  exceeding  ninety  days,  or  by  both  such  fine  and  imprisonment  in  the 
discretion  of  the  court. 

1883,  ch.  103,  S  6. 

Sec  6668.  Deficiency  of  grand-jurors.— In  case  of  a  deficiency  of 
grand-jurors  in  any  court,  writs  of  venire  facias  may  be  issued  to  the  proper 
officer,  to  return  forthwith  such  further  number  of  grand-jurors  as  are  re- 
quired. 

O.  a  cb.  107,  §  10.    16  M.  818;  17  M.  76;  2$  If.  20ft. 

Digitized  by  VjOOQIC 


GRAND-JURIES.  [Secs.  6669-6670. 

Sec.  6669.  Additional  jurors  bound  to  attend.—  The  proper  officer 
shall  summon  such  persons  accordingly,  who  shall  be  bound  forthwith  to  at- 
tend and  serve,  unless  excused  by  the  court,  in  the  san^e  manner,  and  subject 
to  the  same  penalties  for  neglect,  as  persons  duly  drawn  by  the  clerk  of  the 
district  court,  and  summoned  as  herein  provided. 
.  G.  S.  ch.  107,  §  11. 

Impaneling. 

Seo.  6670.  Court  appoint  foreman. —  From  the  persons  summoned  to 
serve  as  ffrand-jurors  and  appearing,  the  court  shall  appoint  a  foreman.  The 
court  shdl  also  appoint  a  foreman,  when  a  person  already  appointed  is  dis- 
charged or  excused  before  the  grand-jury  are  dismissed. 

G.  a  ch.  107,  §  21. 

Seo.  6671.  Jury  to  be  sworn. —  The  grand-jury  shall  then*be  sworn  ac- 
cording to  law,*  and  if,  afterward,  any  grand-juror' appeirs  and  is  admitted 
as  ^uch,  the  same  oath  shall  be  admmistered  to  him. 

G.  8.  ch.  107,  g  22,  as  amended  1880,  ch.  98,  §  5;  1889^  ch.  110,  §  G.  Acts  1889,  ch.  98,  struck 
OQt  all  after  *,  and  1889,  ch.  110,  restored  it.     16  M.  313. 

Sec.  6672.  To  be  charged  by  court — The  erand-jury,  being  irapan- 
neled  and  sworn,  sljall  be  charged  by  the  court;  in  doing  so,  the  court  shall 
read  to  them  the  provisions  of  this  chapter^  from  section  *  twenty -seven  to  sec- 
tion forty-two,  both  inclusive,  and  give  them  such  information  as  it  may  deem 
proper  as  to  the  nature  of  their  duties,  and  any  charges  for  public  offenses 
returned  to  the  court,  or  likely  to  come  before  the  grand-jury;  the  court  need 
not,  hovvever,  charge  them  respecting  the  violation  of  a  particular  statute  un- 
less made  expressly  its  duty  to  do  so  by  the  provisions  of  such  statute. 

a  S  ch.  107.  §  23.  1  Sees.  6684-6687.  6708,  6701-6705,  6374,  6695-6699. 

Sec.  6673.  Clerk  of  jury.— They  shall  appoint  one  of  their  number 
clerk,  who  shall  preserve  the  minutes  of  their  proceedmgs,  but  shall  not  pre- 
serve a  minute  of  the  votes  of  the  individual  members  on  a  presentment  or 
indictment,  or  of  the  evidence  given  before  them. 

G.  S.  ch.  107,  §  25,  as  amended  1871,  ch.  69.     Amendment  changed  the  phraseology. 

Sec.  6674.  County  attorney  to  attend.— The  grand-jury  may,  at  all 
reasonable  times,  ask  the  advice  of  the  court,  or  of  the  county  attorney;  and, 
whenever  required  by  the  grand-jury,  the  county  attorney  of  the  county  shall 
attend  them  for  the  purpose  of  framing  indictments,  or  examining  witnesses 
in  their  presence;  but  no  county. attornc}',  sheritf  or  other  person,  except  the 
grand-jurors,  shall  be  permitted  to  be  present  during  the  expression  of  their 
opinions,  or  the  giving  of  their  votes,  upon  any  matter  before  them. 

G.  &  ch.  107,  §  39. 

Challenging. 

Sna  6675.  Challenge  of  panel  or  juror.—  A  person  held  to  answer  a 
charge  for  a  public  offence  may  challenge  the  panel  of  the  grand-jury,  or  any 
individual  grand-jurdr,  before  they  retire,  after  being  sworn  and  charged  by 
the  court. 

G.  S.  ch.  107,  §  18.    8M.  444;  4  M.  845;  22  M.  438. 

Sec.  6676.  Causes  of  challenge  to  panel.—  A  challenge  to  the  panel 
may  be  interposed  for  one  or  more  of  the  following  causes  only; 

First.  That  the  requisite  number  of  ballots  was  not  drawn  from  the  grand 
jury  box  of  the  county; 

Second.  That  the  drawing  was  not  had  in  the  presence  of  the  oflBcer  desig- 
nated in  section  six  of  this  chapter; 

Third.  That  the  drawing  was  not  had  at  least  fifteen  days  before  the 
coort. 

O.  a  ch.  107.  8  14.     28  M.  209. 
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Sec.  6677.  Causes  of  challenge  to  juror.— A  challencre  to  an  indi- 
vidual grand-juror  may  be  interposed  for  one  or  more  of  the  following  causes 
only : 

First.     That  he  is  a  minor; 

Second.  That  he  is  an  alien,  and  has  not  resided  in  the  United  States  one 
year,  and  in  this  state  four  months,  and  has  not  declared  his  intention  to  be- 
come a  citizen  according  to  the  laws  of  the  United  States; 

Third.     That  he  is  insane; 

Fourth.     That  he  is  a  prosecutor  upon  a  charge  against  the  defendant; 

Fifth.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been 
served  with  process,  or  bound  by  a  recognizance  as  such; 

Sixth.  That  a  state  of  mind  exists  on  his  part  in  reference  to  the  case,  or 
to  either  party,  which  satisfies  the  court,  in  the  exercise  of  a  sound  discretion, 
that  he  cannA)t  act  impartially,  and  without  prejudice  to  the  substantial  righta 
of  the  party  challenging. 

G.  S.  ch.  107,  g  15. 

Sec.  6678.  Same  — Tried  by  court.— The  challenges  mentioned  in  the 
last  tliree  sections,  shall  be  entered  upon  tiie  minutes,  and  tried  by  the  court. 

G.  S.  ch.  107.  §  16. 

Sec.  6679.  Decision  of  COUirt.—  The  court  shall  allow-  or  disallow  the 
challenge,  and  the  clerk  shall  enter  its  decision  upon  the  minutes. 

G.  S.  ch.  107,  §17. 

S-Ec.  6680.  Allowance  of  challenge  to  panel.— If  a  challenge  to  the 
panel  is  allowed,  the  grand-jury  are  prohibited  from  inquiring  into  the  charges 
against  the  defendant  by  whom  the  challenge  was  interposed;  if  they  should 
notwithstanding  do  so,  and  hnd  an  indictment  against  him,  the  court  shall 
direct  it  to  be  set  aside. 

G.  S.  ch.  107,  §  18. 

Sec.  6681.  Allowance  of  challenge  to  juror.- If  a  challenge  to  an 
individual  grand  juror  is  allowed  he  can  not  be  present  at  or  tdke  part  in  the 
consideration  of  the  charge  against  the  defendant  who  interposed  the  chal- 
lenge, or  the  deliberation  of  the  grand  jury  thereon,*  but  h:s  place  may  be 
filled  as  provided  for  in  case  of  a  deticiency  of  grand  jurors  in  section  ten  of 
said  chapter. 

G.  S.  ch.  107,  §  19,  as  amended  1889,  ch.  98,  §4;  1889,  ch.  110,  g  4.  Amendment  below  *» 
which  was  added  by  1889,  ch.  98. 

'    Sec.  6682.    Same  —  Penalty  for  ignoring.— The  grand-jury  shall  in- 
form the  court  of  a  violation  of  the  provisions-  of  the  last  section,  and  it  is 
punishable  by  the  court  as  a  contempt. 
G.  S.  ch.  107,  §  20. 

Powers  and  Duties. 

Seo.  6683.  Inquire  into  offences.— The  grand-jury  shall  then  retire  to 
a  private  room,  and  inquire  into  the  offences  cognizable  by  them. 

G.  S.  ch.  107,  §  24. 

Sec  6684.  General  powers. —  The  grand-jury  have  power,  and  it  is  their 
duty,  to  inquire  mto  all  public  offences,  committed  or  triable  in  the  couniy, 
and'  to  present  them  to  the  court,  either  by  presentment  or  indictment,  as  pro- 
vided in  the  next  [two]  section. 

G.  S.  ch.  107.  ^27.     26  M.  149. 

Sec.  6685.  Indictment  —  Presentment. —  Upon  such  inquiry,  if,  from 
the  evidence,  the  grand-jury  believe  any  person  charged  with  a  public  offence 
is  guilty  of  the  same  or  any  other  public  offence,  they  shall  find  an  indictment 
against  him ;  but  if  they  only  believe  that  he  is  probably  guilty  of  such  offence, 
they  shall  proceed  by  presentment. 

G.  S.  ch.  107,  g  y». 
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Sec.  6686.  Indictment  defilied. —  An  indictment  is  an  accusation  in 
writing,  presented  by  a  grand-jury  to  a  competent  court,  charging  a  person 
with  a  public  offence. 

O.  a  ch.  107,  §  29. 

Sec.  6687.  Presentment  defined. —  A  presentment  is  an  informal  state- 
ment in  writing  by  the  grand-iury,  representing  to  the  court  that  a  public 
offence  has  been  committed,  which  is  triable  in  the  county,  and  that  there  is 
reasonable  ground  for  believing  that  a  particular  individual,  named  or  de- 
scribed has  committed  it. 

O.  a  ch.  107,  §  30. 

Sec.  6688.  Number  to  indict. —  No  indictment  can  be  found  without 
the  concurrence  of  at  least  twelve  grand-jurors;  when  so  found  it  shall  be  in- 
dorsed *' a  true  bill"  and  the  indorsement  signed  by  the  foreman  of  the  grand 
jury  whether  he  is  one  of  the  twelve  so  concurring  or  not. 

G.  S.  ch.  107;  §  57.  as  amended  1889.  ch.  98.  g  7;  1889,  ch.  110.  §  7.  Acts  1889,  ch.  98.  struck 
out  twelve  and  inserted  seven;  and  acts  1889.  ch.  110.  restored  number  to  twelve. 

Sec.  6689.  Presentment. —  No  presentment  can  be  found  without  the 
concurrence  of  at  least  twelve  grand-jurors.  When  so  found,  it  shall  bo 
signed  by  the  foreman,  whether  he  is  one  of  the  twelve  so  concurring  or  not. 

G.  S.  ch.  107.  g  4H.  as  amended  1889.  ch.  98,  §  6;  1889.  ch.  110.  g  6,  Acts  1889.  ch.  98,  struck 
out  twelve  and  inserted  seven ;  and  acts  1889.  ch.  110.  restored  the  number  to  twelve. 

Sec.  6690.  Same.  — The  presentment  when  found,  shall  be  presented  by 
the  foreman,  in  the  presence  of  the  grand-jury,  to  the  court,  and  be  Hied  with 
the  clerk. 

G.  a  ch.  107,  8  44. 

Sec.  6691.  Same, —  When  the  grand-jury  make  a  presentment,  they  shall 
return  to  the  court  therewith  the  depositions  of  the  witnesses  examined  before 
them,  or  the  minutes;  or  a  copy  thereof,  of  the  testimony  on  which  the  pre- 
sentment is  made. 

G.  S.  ch.  107,  §  45.  • 

Sec.  6692.  Depositions  — Inspection.— When  the  depositions  are  re- 
turned, as  provided  in  the  last  section,  they  shall  be  filed  with  the  clerk  of  the 
court,  and  cannot  be  inspected  by  any  person  except  the  court,  the  attorney- 
general,  the  cierk  and  his  deputies  or  assistants,  and  the  county  attorney,  until 
after  the  arrest  of  the  defendant. 

G.  a  ch.  107.  §  4«. 

Sec.  6693.    Violation  of  last  section.—  A  violation  of  the  provisions  of 
the  last  section  is  punishable  as  a  contempt  and  as  a  misdemeanor. 
G.  a  ch.  107,  8  47. 

Sec.  6694.  Defendant  have  copy  of  depositions.—  After  the  arrest  of 
the  defendant,  the  clerk  shall,  on  payment  of  his  fees,  within  two  days  after 
demand,  furnish  a  copy  of  the  depositions  to  the  defendant  or  his  counsel. 

G.  a  ch.  107,  §  48. 

Sec.  6695.    Foreman  administer  oaths.— The  foreman  may  administer 
an  oath  to  any  witness  appearing  before  the  grand  jury. 
G.  a  ch.  107,  g  81. 

Sbo.  6^6.  Evidence  receivable. —  In  the  investigation  of  a  charge,  for 
the  purpose  of  either  presentment  or  indictment,  the  grand-jury  can  receive 
no  other  evidence  than : 

First.    Such  as  is  given  by  witnesses  produced  and  sworn  before  them ;  or 

Second.    Legal,  documentary  or  written  evidence. 

G.  a  ch.  107,  §  82. 
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Sec.  6697.  When  hearsay  admissible.— Tlie  grand-jury  can  receive 
none  but  legal  evidence,  and  the  best  evidence  in  degree,  to  the  exclusion  of 
hearsay,  or  secondary  evidence,  except  when  such  evidence  would  be  admis- 
sible on  the  trial  of  the  accused  lor  the  otfence  charged. 

a  s.  ch.  107,  g  a3. 

Seo.  6C98.  Evidence  for  defendant.—  The  grand-jury  is  not  bound  to 
hear  evidence  for  the  defendant;  but  it  is  their  duty  to  weigh  all  the  evidence 
submitted  to  them;  and  when  they  have  reason  to  believe  that  other  evidence 
within  their  reach  wmU  explain  away  the  charge,  they  shall  order  such  evidence 
to  be  produced,  and  for  that  purpose  may  require  the  district  attorney  to  issue 
process  lor  the  witnesses.      , 

G.  S.  ch.  107,  §  34. 

Sec.  6699.  Evidence  snflacient.— The  grand-jury  ought  to  find  an  in- 
dictment when  all  the  evidence  taken  together  is  such  as,  in  their  judgment, 
w^ould,  if  unexplained  or  uncontradicted,  warrant  a  conviction  by  the  trial 
jury. 

G.  S.  ch.  107,  §  35. 

Sec.  6700.  When  charge  to  be  dismissed.—  If  twelve  grand-jurors  do 
not  concur  in  finding  an  indictment  or  presentment,  the  charge  shall  be  dis- 
missed. The  dismissal  of  the  charge  does  not,  however,  prevent  its  being 
again  submitted  to  a  grand-jury  as  often  as  the  court  directs, 

G.  S.  ch.  107,  §  58. 

Sec.  6701.    Subjects  of  inquiry.—  The  grand-jury  shall  inquire: 

First.  Into  the  condition  of  every  person  imprisoned  on  a  cnmmal  charge 
triable  in  the  county,  and  not  indicted; 

Second.  Into  the  condition  and  management  of  the  public  prisons  in  the 
county;  and, 

Third.  Into  the  wilful  and  corrupt  misconduct  in  oflSce  of  public  officers  of 
every  description  in  the  county. 

G.  S.  ch.  107,  §  37. 

Sec.  6702.  Access  to  prisons  and  records.— They  are  entitled  to  free 
access,  at  all  reasonable  times,  to  the  public  prisons,  and  to  the  examination, 
without  charge,  of  all  public  records  in  the  county. 

G.  S.  ch.  107,  t^  38. 

Sec.  6703.  Duty  of  juror. —  If  a  member  of  the  grand-jury  knows,  or 
has  reason  to  believe,  that  a  public  offence  has  been  committed  which  is  triable 
in  the  county,  he  shall  declare  the  same  to  his  fellow  jurors,  w^ho  shall  there- 
upon investigate  the  same. 

G.  S.  ch:  107,  g  36. 

Sec.  670i.  Jurors  to  observe  secrecy .— Every  grand-juror  shall  keep 
secret  whatever  he  himself  or  any  other  grand  juror  said,  or  m  what  manner 
he  or  any  other  grand-juror  voted  on  a  matter  before  them. 

G.  S.  ch.  107,  §  40. 

Sec.  6705.  Juror  required  to  make  disclosure.™  Any  grand-juror 
may,  however,  be  required  by  aa3^  court  to  disclose  the  testimony  of  any  wit- 
nesses examined  before  the  grand-jury,  for  the  purpose  of  ascertaining  whether 
it  is  consistent  with  that  given  by  the  witnesses  before  the  court,  or  to  disclose 
the  testimony  given  before  them  by  any  other  person,  upon  a  charge  against 
him  for  perjury  in  giving  his  testimony,  or  upon  his  trial  therefor. 

G.  S.  ch.  107,  §  41.     27  M.  283. 

Sec  6706.  Not  to  disclose  finding.— No  grand-juror,  county  attorney, 
clerk,  judge,  or  other  officer,  can  disclose  the  fact  that  a  presentment  has  been 
made,  or  an  indictment  found,  for  a  felony  or  other  crime,  until  the  defendant 
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is  arrested;  biit  this  prohibition  does  not  extend  to  a  disclosure  by  the  issuing 
or  in  the  execution  or  a  warrant  to  arrest  the  defendant. 

G.  S.  ch.  107,  §  49. 

Sec.  6707.  Violation  of  last  section.—  A  violation  of  the  provisions  of 
this  last  section  is  punishable  as  a  contempt  and  as  a  misdemeanor. 

G.  S.  ch.  107.  §  60. 

Sec.  6708.  Action  not  to  be  questioAed,  when — A  grand-juror  can- 
not be  questioned  for  anything  he  says  or  any  vote  he  gives  in  the  grand-jury, 
relative  to  a  matter  legally  pending^  before  the  jury,  except  for  perjury  of 
which  he  may  be  guilty  in  making  an  accusation,  or  giving  testimony  to  his 
fellow  jurors. 

G.  S.  ch.  107,  8  42. 

Sec.  6709.  Names  of  witnesses  to  be  on  indictment.— When  an  in- 
dictment is  found,  the  names  of  the  witnesses  examined  before  the  grand-jury 
shall,  in  all  cases,  be  inserted  at  the  foot  of  the  indictment,  or  endorsed  thereon, 
before  it  is  presented  to  the  court. 

G.  S.  ch.  107,  §  59. 

Sec.  6710.  Piling  ot  indictment.—  Whenever  an  indictment  is  found  it 
shall  be  immediately  presented  by  the  foreman,  in  the  presence  of  the  grand- 
jury,  to  the  court,  and  filed  with  the  cleric,*  to  be  recorded  in  a  book  kept  for 
that  purpose,  as  soon  as  the  arraignment  shall  have  been  made,*  the  same  to 
remain  m  the  office  of  said  clerk  as  a  public  record. f 

The  clerk  shall  certify  at  the  bottom  of  the  record  that  he  has  compared 
the  same  with  the  original  indictment,  and  that  it  is  a  true  copy  thereof. 

The  record  of  such  indictment  shall  have  all  the  force  and  be  of  the  same 
effect  for  all  the  purposes  required  as  the  original  indictment,  and  although 
such  indictment  should  be  lost,  mislaid,  or  should  for  an}^  reason  not  be  before 
the  court,  any  proceeding  may  be  had  upon  the  record  aforesaid,  in  the  same 
manner  and  with  the  same  effect  as  if  the  original  indictment  was  before  the 
court;  and  in  such  case  no  trial,  conviction  or  sentence  shall  be  invalid  by 
reason  of  the  fact  that  such  original  indictment  has  disappeared  from  the  files 
of  the  court,  in  such  case,  after  the  recording  of  such  indictment. 

G.  S.  ch.  107,  g  60,  as  amended  1881,  ch.  47.  Approved  February  9th.  Amendment  between 
•  ♦  and  below  f, 

« 

Sec.  6711.  Discharge  of  jury. —  The  jury  to  be  discharged  on  the  com- 
pletion of  the  business  before  them,  they  shall  be  discharged  by  the  court, 
*or  the  court  may  in  its  discretion  adjourn  their  session  from  time  to  time 
during  the  same  term,*  but  whether  the  business  is  completed  or  not,  they 
are  discharged  by  the  final  adjournment  of  the  court. 

G.  S.  ch.  107,  g  20,  as  amended  1885,  ch.  21.  Approved  March  9th.  Amendment  be- 
tween •  *.   Am,  1891,  ch.  85. 

Bench  Warrant. 

Sec.  6712.  Clerk  to  issue —  If  the  court  thinks  that  the  facts  stated  in 
the  presentment  constitute  a  public  offence,  triable  in  the  county,  it  shall  di- 
rect the  clerk  to  issue  a  bench  warrant,  for  the  arrest  of  the  defendant. 

G.  S.  ch.  107,  §  51.     . 

Sec.  6713.    Same  —  How  issued The  clerk,  on  application  of  the 

county  attorney,  may  accordingly,  at  any  time  after  the  order,  whether  the 
court  is  sitting  or  not,  issue  a  bench  warrant,  under  his  signature  and  the  seal 
of  the  court,  into  one  or  more  counties. 

G.  S.  ch.  107.  §  53. 
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Sec.  6714.    Form  of  bench  warrant— The  bench  warrant  upon  a  pre- 
sentment shall  be  substantially  ia  the  following  form: 
State  of  Minnesota,  ) 

County  of  .      j  **' 

The    State    of    Minnesota,  To  any  Sheriff  or  Constable  in  the  $aid  State, 
Greeting: 

A  presentment  having  been  made  on  the day  of ,  A.  D.  18 — ,  to 

the  district  court  for  the  county  of ,  in  the  state  aforesaid,  charging  C-  D. 

with  the  crime  of  (here  designate  the  charge  generally).  Therefore,  you  are 
commanded  forthwith  to  arrest  the  above  named  0.  D.,  and  take  hhn  before 
E.  F.,  a  magistrate  of  this  county,  or  in  case  of  his  absence  or  inability  to  act, 
before  the  nearest  and  most  accessible  magistrate  in  this  county,  there  to  be 
dealt  with  according  to  law. 


Witness  the  Honorable 


At -,  the day  of ,  A.  D.  18—. 

By  order  of  the  court.  0.  H.,  Clerk. 

O.  S.  ch.  J07,  g  53. 

Sec.  6715.  How  served. —  The  bench  warrant  may  be  served  in  any 
county  in  the  state,  and  the  oIKcer  serving  it  shall  proceed  thereon,  in  all  re- 
spects, as  upon  a  warrant  of  arrest  on  complaint. 

G.  S.  ch.  107,  g  54. 

Seo.  671G.  Proceedings  on  arrest.— The  magistrate,  when  the  defend- 
ant is  brought  before  him,  shall  proceed  upon  the  charge  contained  in  the 
presentment,  in  the  same  manner,  in  all  respects,  as  upon  a  warrant  of  arrest 
on  complaint. 

G.  S.  ch.  107,  §  55. 

Skc.  6717.  Magistrate  to  have  copy.— Upon  the  arrest  of  the  defend- 
ant, the  clerk  with  whom  the  presentment  and  depositions  are  filed,  shall, 
wiiliout  delay,  furnish  to  the  magistrate  before  whom  the  defendant  is  taken, 
a  certified  copy  of  the  presentment  and  depositions. 

G  8  ch.  107  iS  66. 
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INDICTMENTS. 


SecHonB. 

Sections. 

6718. 

Indictment. 

6732. 

($719. 

Forms  of. 

6720. 

Suflaciency  of  form. 

6783. 

6721. 

Averments. 

6734. 

6723. 

Fictitious  name. 

6735. 

6723. 

Different  counts. 

6786. 

6724. 

Time,  how  stated.' 

6725. 

Misnomer. 

6787. 

6726. 

Words  of  statute  need  not  be  fol- 

lowed. 

6788. 

6727. 

Tests  of  sufficiency. 

6739. 

6728. 

Matters  of  form. 

6740. 

6729. 

Pleading  a  judgment 

6741. 

6730. 

Private  statute. 

6742. 

6781. 

Indictment  for  libel. 

Misdescription  of  forged  instru- 
ment. 

Indictment  for  perjury. 

Compounding  felony. 

Limitations  of  indictments. 

Venue  of  offence  committed  on 
vessel. 

Venue  of  offence  coomiitted  on 
county  line. 

Death  in  another  county. 

Where  death  ensues.     • 

When  death  out  of  state. 

Variance  in  embezzlement. 

Evidence  of  ownership. 


Sec.  6718.  Indictment. —  The  first  pleading  on  the  part  of  the  state  is 
the  indictment,  which  shall  contain: 

First.  The  title  of  an  action,  specifying  the  name  of  the  court  to  which 
the  indictment  is  presented,  and  the  name  of  the  parties; 

Second.  A  statement  of  the  acts  constituting  the  offence,  in  ordinary  and 
concise  language,  without  repetition. 

G.  8.  ch.  10»,  g  1.  4  M.  845;  8  M.  220;  11  M.  154;  12  M.  490;  16  M  109»  282;  17  M.  76;  18  M. 
618;  19  M.  98;  21  M.  22;  22  M.  67,  423;  85  M.  183;  88  M.  370. 

Seo.  6719.    Forms. —  It  may  be  substantially  in  the  following  form: 


No.  1. 


The  district  court  for  the  county  of and  state  of  Minnesota. 

The  State  of  Minnesota  ) 

vs.  > 

A.  B.  ) 

A.  B.  is  accused  by  the  grand-jury  of  the  county  of ,  by  this  indictment, 

of  the  crime  of (here  insert  the  name  of  offence^  if  it  has  one,  such  as 

treason,  murder,  arson,  manslaughter,  or  the  like,  or  if  it  is  a  misdemeanor, 
having  no  general  name,  such  as  libel,  assault  and  battery,  or  the  like,  insert 
a  brief  description  of  it,  as  it  is  given  by  law,)  committed  as  follows: 

The  said  A.  B.,  on  the day  of  ,  A.  D.  18 — ,  at  the  town,  (city,  or 

village,  as  the  case  may  be,)  of ,  in  this  count \%  (here  set  forth  the  act 

charged  as  an  offence  according  to  the  form  adapted  to  the  case,  as  afforded 
in  the  following  forms,  or  similar  ones.) 

Dated  at ,  in  the  county  of ,  the day  of ,  A.  D.  18 — . 


(Indorsed,)  a  true  bill, 
a  &  ch.  106,  §  2.    88  M.  869;  87  M  494. 


G.  H.,  foreman  of  the  grand  jury. 


No.  2. 


INDICTMENT  FOE  MURDER. 


(Commencement  the  same  as  No.  1.) 

Without  the  authority  of  law,  and  with  malice  aforethought,  killed  C.  D., 
by  shooting  him  with  a  gun  or  pistol,  (or  by  administering  to  him  poison,  or 
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by  pnshing  him  into  the  water,  whereby  he  was  drowned,  or  by  throwing  him 
from  the  roof  of  a  building,  or  by  means  unknown  to  the  grand-jury,  or  as  the 
case  may  be.) 
4M.  488;22M.514 

No.  8. 

INDICTMENT  TOR  AB80N. 

Wilfully  set  fire  to  (or  burned),  in  the  night-time,  a  dwelling-house  in  which 
there  was  at  the  time  a  human  being,  namely,  C.  D.,  (or  whose  name  is  an* 
known  to  the  grand-jury ;)  or, 

No.  4. 

Wilfully  set  fire  to  (or  burned)  an  inhabited  dwelling-house  in  the  daytime, 
in  wbi<^  there  was  at  the  time  a  human  being,  namely,  C.  D.,  (or  whose  name 
is  unknown  to  the  grand-jury ;)  or 

;  No.  6. 

t 

Wilfully  set  fire  to  (or  burned)  the  steamboat  named  the ,  which  was 

at  the  time  insured  by  the  Hartford  insurance  company,  of  the  state  of  Con-» 
necticut,  against  loss  or  damage  by  fire,  with  intent  to  prejudice  such  insurer. 

No.  6. 

MANSLAUGHTER  IN  THE  FIBST  DBOBEB. 

Was  engaged  in  the  perpetration  of  the  following,  (stating  it  as  in  an  indict- 
ment therefor,)  and  the  said  A.  B.,  while  engaged  in  the  perpetration  of  such 
misdemeanor,  without  a  design  to  effect  death  by  his  act,  (or  procurement,  or 
culpable  negligence,)-  by  his  act  killed  C.  D;,  by  striking  him  with  a  club,  (or 
by  other  means,  to  be  stated  as  in  No.  2;)  or. 

No.  7. 

Deliberately  assisted  one  C.  D.  in  the  commission  of  self-murder,  which 
crime  the  said  C.  D.  then  and  there  committed,  by  hanging  himself  by  the 
neck  until  he  was  dead;  (or  by  shooting  himself  with  a  pistol,  or  as  the  case 
may  be.) 

No.  8. 

/  MANSLAUQHTEB   IN  THE   SECOND  DEGREE. 

Killed  C.  D.  in  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner,  and 
not  under  such  circumstances  as  to  constitute  excusable  or  justifiable  homicide, 
by  striking  him  with  a  club,  (or  stating  the  means  according  to  the  fact.) 

No.  9. 

MANSLAUGHTER  IN  THE  THIRD  DEGREE. 

Was  the  owner  of  a  bull  (or  other  mischievous  animal,  describing  it,)  and, 
knowing  its  propensities,  wilfully  suffered  such  bull  to  run  at  large,  (or  kept 
it  without  ordinary  care,)  and  the  said  bull,  while  so  at  lar^,  (or  not  confined,^ 
killed  one  O.  D.,  who  took  all  the  precautions  which  the  circumstances  woula 
permit  to  avoid  such  bull ;  or. 

No.  10. 

Was  managii^ff  a  steamboat  called  the ,  for  gain,  and  wilfully  (or  neg- 

ligently)  received  on  board  so  many  passengers  (or  such  a  quantity  of  lading,) 
that  the  said  boat  sunk  (or  was  overset,)  whereby  C.  D.,  who  was  on  said  boat^ 
was  drowned,  (or  otherwise  killed,  according  to  the  fact.) 
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No.  11. 

INDIOTMENT   FOR  RAPE. 

Forcibly  ravished  C.  T..  a  woman  of  the  age  of  ten  years  or  upwards;  or, 

No.  12. 

Unlawfully  and  carnally  knew  and  a.bused  C.  H.,  a  female  child  under  the 
age  of  ten  vears. 

No.  13. 

INDICTMENT    FOR  ROBBERY. 

Feloniously  took  a  gold  watch,  (or  any  other  property,  as(  the  case  may  bej,) 
the  property'^of  C.  D.,  from  his  person,  and  against  his  will,  by  violence  to  his 
person,  (or  by  putting  him  in  fear  of  some  immediate  injury  to  his  person;)  or, 

No.  14. 

Feloniously  took  a  gold  watch,  (or  as  the  case  may  be,)  the  property  of 
C.  D.J  in  his  "presence  and  against  his  will,  by  violence  to  his  person. 

No.  15. 

*  INDICTMENT  FOR  LARCENY. 

Feloniously  took  and  carried  away  one  gold  watch  and  one  silver  chain,  (or 
as  the  case  may  be,)  the  personal  property  of  J.  D.,  (or  of  a  person  whose 
name  is  unknown  to  the  grand-jury,)  of  the  value  of  more  than  twenty  dol- 
lars; or 

16  M.  109. 

No.  16. 

Feloniously  took  and  carried  away,  in  the  niffht-time,  from  the  person  of 
C.  D.,  one  silver  watch,  (or  as  the  case  may  be,)  the  personal  property  of  E.  F., 
(or  of  a  person  whose  name  is  unknown  to  the  grand-jury,)  of  the  value  of 
more  than  twenty  dollars. 

No.  17. 

INDICTMENT  FOR  BURGLARY. 

Broke  into  and  entered,  in  the  night-time,  the  dwelling-house  of  0.  D.,  in 
which  there  was  at  the  time  a  human  being,  namely,  the  said  C.  D.,  (or  whose 
name  is  unknown  to  the  grand-jury,)  with  intent  to  commit  murder  (  or  rape, 
robbery,  or  larceny,  or  other  public  offence,  describing  it  generally,)  therem, 
by  forcibly  bursting  or  breaking  the  wall,  (or  an  outer  door,  or  a  window  of 
such  housCj  or  as  the  case  may  be,)  or. 

No.  18. 

Broke  into  and  entered,  in  the  night-tinie,  the  dwelling-house  of  C.  D.,  in 
which  there  was  at  the  time  a  human  being,  namely,  the  said  C.  D.,  (or  whose 
name  is  unknown  to  the  grand-jury,)  with  intent  to  commit  a  rape  (or  larceny 
or  any  other  public  offence,  describing  it  generally,)  therein,  by  unlocking  an 
outer  door,  by  means  of  false  keys,  (or  by  picking  or  forcing  the  lock  of  an 
outer  door,  or  as  the  case  may  be.) 

.     No.  19. 

INDICTMENT  FOR  FORGERY   AND  COUNTERFEITING. 

Forged  (or  counterfeited,  or  falsely  altered,  by  erasing  a  material  part 
thereol:,  or  as  the  case  may  be,)  an  instrument  purporting  to  be  (or  being)  the 
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last  will  and  testament  of  0.  D.,  devising  certaia  real  and  personal  property, 
with  intent  to  defraud;  or, 

No.  20.  ' 

Forged  a  certificate  purporting  to  have  been  issued  by  J.  C,  an  officer 
duly  authorized  to  make  such  certificate,  of  the  acknowledgment  of  C.  D.,  of 
the  execution  by  him  of  a  conveyance  to  E.  F.,  of  certain  real  property  in  the 
town  of with  the  intent  to  defraud  the  said  C.  D. ;  or, 

]S^o.  21. 

Falsely  made  an  impression,  purporting  to  be  the  impression  of  the  great 
seal  of  the  state,  on  an  instrument  in  writing,  being  (or  purporting  to  oe)  a 
,  (stating  generally  the  purport  of  the  instrument,)  with  the  intent  to  de- 
fraud; or, 

No.  22. 

Counterfeited  a  gold  (or  silver)  coin  of  the  republic  of  Mexico,  called  a  dol- 
lar, which  was  at  that  tmie  current,  by  custom  or  usage,  within  this  state;  or, 

No.  23. 

Had  in  his  possession  a  counterfeit  of  a  gold  (or  silver)  coin  of  the  republic 
of  Mexico,  called  a  dollar,  which  was  at  that  time  current  in  this  state,  know- 
ing the  same  to  be  counterfeited,  with  intent  to  defraud  (or  injure)  by  utter- 
ing the  same  as  true  (or  false.) 

No.  24. 

INDICTMENT  FOR   PERJUKY. 

On  his  examination  as  a  witness,  duly  sworn  to  testify  the  truth,  on  the 

trial  of  a  civil  action  in  the  court  of ,  between  C.  D.,  plaintiff,  and  E.  F., 

defendant,  which  court  had  authority  to  administer  such  oath,  he  testified 
falsely,  that,  (stating  the  facts  to  be  alleged  to  be  false,)  the  matters  so  testi- 
fied being  material,  and  the  testimony  being  wilfully  and  corruptly  false. 

19  M.  484.    48  M.  469. 

No.  25. 

INDICTMENT   FOE   BIGAMY. 

Having  a  wife  then  living,  unlawfully  married  one  G.  A, 

No.  26. 

INDICTMENT   FOR   LIBEL. 

Published  in  a  newspaper  called  the the  following  libel  concerning  C. 

D.,  (here  insert  the  article  charged  as  being  a  libel.) 

Sec.  6720.  Sufllciency  of  form.— The  manner  of  stating  the  act  con- 
stituting the  offence,  as  set  forth  in  the  preceding  forms,  is  sufficient  in  all 
cases  where  the  forms  there  given  are  applicable.  In  all  other  cases,  forms 
may  be  used  as  nearly  similar  as  the  nature  of  the  case  permits. 

G.  S.  ch.  108,  §  3. 

Seo.  6721.  Averments. —  The  indictment  shall  be  direct  and  certain  as 
it  regards : 

First.     The  party  charged; 

Second .     The  offence  charged ; 

Third.  The  particular  circumstances  of  the  ofiFence  charged,  when  they 
are  necessary  to  constitute  a  complete  offence. 

G.  S.  ch.  108,  g  4,     12  M.  490;  19  M.  £8;  29  M.  143;  25  M.  34. 
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Sec.  6722.  Fictitious  name. —  When  a  defendant  is  indicted  bv  a  ficti- 
tious or  erroneous  name,  and  in  any  stage  of  the  proceedings  his  true  name  is 
discovered,  it  may  be  inserted  in  the  subsequent  proceedings,  referring  to  the 
fact  of  his  being  indicted  by  the  name  mentioned  in  the  indictment. 

G.  S.  ch.  108,  g  5. 

Sec.  6723.  Diflferent  counts. —  When  by  law  an  oflfence  comprises  differ- 
ent  degrees,  an  indictment  may  contain  counts  for  the  different  degrees,  of 
ihe  same  offence,  or  for  any  of  such  degrees.  The  same  indictment  may  con- 
tarn  counts  for  murder,  and  also  for  manslaughter,  or  different  degrees  of 
manslaughter.  Where  ihe  offence  may  have  been  committed  by  the  use  of 
different  means,  the  indictment  may  allege  the  means  of  committing  the  offence 
in  the  alternative.  Where  it  is  doubtful  to  what  class  an  offence  oelongs,  the 
indictment  may  contain  several  counts,  describing  it  as  of  different  classes  or 
kinds. 

G.  &  ch.  108,  §  6.     18  M.  121 ;  22  M.  288;  29  M.  148. 

Sec.  6724.  Time,  how  stated.—  The  precise  time  at  which  the  offence 
was  committed  need  not  be  stated  in  the  indictment,  but  may  h6  alleged  to 
have  been  committed  at  any  time  before  the  finding  thereof,  except  where  the 
time  is  a  material  ingredient  in  the  offence.   45  M.  129. 

G.  a  ch.  108,  §  7.    26  M.  527. 

Seo.  6725.  Misnomer. —  When  the  offence  involves  the  commission  of,  or 
an  attempt  to  commit,  a  private  injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act,  an  erroneous  allegation,  as  to  the 
person  injured,  or  intended  to  be  injured,  is  not  material. 

G.  a  ch.  108,  §  8.    8M.  438;  27  M.  811;  26  M.  08;  88  M.  870. 

Sec.  6726.  WordS  of  statute  need  not  be  followed.—  Words  used  in 
the  statutes  to  define  a  public  offence  need  not  be  strictly  pursued  in  the  in- 
dictment, but  other  words  conveying  the  same  meaning  may  be  used. 

G.  a  ch.  108,  §  9. 

Sec.  6727.  Tests  of  suflaiciency.—  The  indictment  is  sufficient  if  it  can 
be  understood  therefrom : 

First.  That  it  is  entitled  in  a  court  having  authority  to  receive  it,  though 
the  name  of  the  court  is  not  accurately  stated ; 

Second.  That  it  was  found  by  a  grand-jury  of  the  county  in  which  the 
court  was  held; 

Third.  That  the  defendant  is  named,  or,  if  his  name  cannot  be  discovered, 
that  he  is  described  by  a  fictitious  name,  with  the  statement  that  he  has  re- 
fused to  discover  his  real  name ; 

Fourth.  That  the  offence  was  committed  at  some  place  within  the  jurisdic- 
tion "of  the  court,  except  where,  as  provided  by  law,  the  act,  though  done  with- 
out the  local  jurisdiction  of  the  county,  is  triable  therein; 

Fifth.  That  the  offence  v/as  committed  at  some  time  prior  to  the  time  of 
finding  the  indictment ; 

Sixth.  That  the  act  or  omission  charged  as  the  offence  is  clearly  and  dis- 
tinctly set  forth,  in  ordinary  and  concise  language,  without  repetition ; 

Seventh.  That  the  act  or  omission  charged  as  the  offence  is  stated  with 
fiach  a  degree  of  certainty  as  to  enable  the  court  to  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of  the  case. 

G.  a  ch.  108,  §  10.  4  M.  845;  11  M.  154;  12  M.  490;  16  M.  109,  282;  17  M.  76;  18  M.  518;  23 
11.67;  26  M.  52a 

Ssa  6728.  Matters  of  form. —  No  indictment  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceedings  thereon  'be  affected,  by  reason  of  a  de- 
fect or  imperfection  in  matter  of  form,  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon  the  merits. 

G.  a  ch.  108,  §  11.    18  M.  841,  870;  17  M.  76,  241 ;  88  M.  870. 
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Seo.  6^29.  Pleading  a  jridgment. —  In  pleading  a  judgment,  or  olber 
determination  of,  or  proceeding  before,  a  court  or  officer  of  special  jurisdic- 
tion, it  is  not  necessary  to  state  the  facts  conferring  jurisdiction,  but  the  judg- 
ment or  determination  may  be  stated  to  have  been  dul^  given  or  made.  The 
facts  constituting  jurisdiction  shall,  however,  be  established  on  trial. 

G.  s.  ch.  108,  §  12. 

Seo.  6730.  Same — Private  statute. —  In  pleading  a  private  statute,  or 
right  derived  therefrom,  it  is  sufficient  to  refer  to  the  statute  by  its  title  and 
the  day  of  its  passage,  and  the  court  shall  thereupon  take  judicial  notice 
thereof. 

a  a  ch.  108,  §  18.    27  M.  526. 

Seo.  6781.  Indictment  for  libel. —  An  indictment  for  libel  need  not  set 
forth  any  extrinsic  facts,  for  the  purpose  of  showing  the  application,  to  the 

Earty  libelled,  of  the  defamatory  matter  on  which  the  indictment  is  founded; 
ut  it  is  sufficient  to  state  generally  that  the  same  was  published  concerning 
him ;  and  the  fact  that  it  was  so  published  shall  be  established  on  the  trial. 
G.  a  ch.  108,  §  14. 

Seo.  6732.  Misdescription  of  forged  instrument.— When  an  instru- 
ment which  is  the  subject  of  an  indictment  for  forgery  has  been  destroyed  or 
withdrawn  by  the  act  or  procurement  of  the  defendant,  and  the  faot  of  the 
destruction  or  withholding  is  alleged  in  the  indictment,  and  established  on  the 
trial,  the  misdescription  of  the  instrument  is  immaterial. 

G.  S.  ch.  108,  §  15. 

Seo.  6733.  Indictment  for  perjury. —  In  an  indictment  for  perjury  or 
subornation  of  perjury,  it  is  sufficient  to  set  forth  the  substance  of  the  contro- 
versy or  matter  in  respect  to  which  the  offence  was  committed,  and  what  court 
or  before  whom  the  oath  alleged  to  be  false  was  taken,  and  that  the  court  or 
person  before  whom  it  was  taken  had  authority  to  administer  it,  with  proper 
allegations  of  the  falsity  of  the  matter  on  which  the  perjury  is  assigned ;  out 
the  indictment  need  not  set  forth  the  pleadings,  record  or  proceedings  with 
which  the  oath  is  connected,  nor  the  commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was  committed. 

O.  S.  ch.  108,  §  16.     19  M.  484. 

Seo.  6734.  Compounding  felony,  indictable.—  A  person  may  be  in- 
dieted  for  having,  with  the  knowledge  of  the  commission  of  a  public  offence, 
taken  money  or  property  of  another,  or  a  gratuity  or  reward,  or  an  engage- 
ment or  promise  therefor,  upon  an  agreement  or  understanding,  express  or 
implied,  to  compound  or  conceal  the  offence,  or  to  abstain  from  a  prosecution 
therefor,  or  to  withhold  any  evidence  thereof,  though  the  person  guilty  of  the 
original  offence  has  not  been  indicted  or  tried. 

G.  S.  ch.  108,  §  17.    See  Penal  Code. 

Sec  6735.  Limitation  of  indiotments. —  Indictments  for  hlurder  may 
be  found  at  any  time  after  the  death  of  the  person  killed ;  in  all  other  cases, 
indictments  shall  be  found  and  hied  in  the  proper  court,  within  three  years 
after  the  commission  of  the  offence;  but  the  time  during  which  the  defendant 
is  not  an  inhabitant  of,  or  usually  resident  within  this  slate,  shall  not  consti- 
tute any  part  of  the  said  limitation  of  three  years. 

G.  S.  ch.  108,  §  la 

Sec.  6736.  Venue  of  offence  committed  on  vesseL— When  any  of- 
fence is  committed,  within  this  state,  on  board  of  any  vessel  navigating  any 
river  or  lake,  an  indictment  for  the  same  may  be  found  in  any  county  through 
which,  or  any  part  of  which,  such  vessel  is  navigated,  during  or  in  the  course 
of  the  same  voyage  or  trip,  or  in  the  county  where  such  voyage  or  trip  termi- 
nates; and  such  indictment  may  be  tried,  and  a  conviction  tuereon  had,  in  any 
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sach  county,  in  the  same  manner  and  with  the  like  effect  as  in  the  county 

where  tl^e  offence  was  committed. 

6.  S.  cb.  108,  §  19. .  4  M.  825.  Acts  1885,  eh.  189,  incorporated  into  Penal  Ckxle  aa  §  686,  ex- 
tends  this  jurisdiction. 

Sec.  6737.  Venue  of  offence  committed  on  county  lines —  Offences 
committed  on  the  boundary  lines  of  two  counties,  or  within  one  hundred  rods 
of  the  dividing  line  betwee*n  them,  ma}"^  be  alleged  in  the  indictment  to  have 
been  committed  in  either  of  them,  and  may  be  prosecuted  and  punished  in 
either  county. 

G.  S.  ch.  108,  §  20.    14  M.  447;  25  M.  68.   ' 

Sec.  6738.  Same  —  Death  in  another  county —  If  any  mortal  wound 
18  given,  or  other  violence  or  injury  inflicted,  or  any  poison  administered,  in 
one  county,  by  means  whereof  death  ensues  in  another  county,  the  offence 
may  bo  prosecuted  in  either  county. 

Q.  a  ch.  108,  g  21. 

Sec  6739.  Prosecution  in  county  where  deatii  ensues —  If  any  such 
mortal  wound  is  inflicted,  or  other  violence  or  injury  done,  or  poison  adminis- 
tered, either  within  or  without  the  limits  of  this  state,  by  means  whereof  death 
ensues  in  any  county  thereof,  such  offence  may  be  prosecuted  and  punished  in 
the  county  where  such  death  happens. 

G.  8.  ch.'l08,  §22. 

Sec.  6740.  Same  — When  death,  out  of  state.— That  in  all  cases  of 
felonious  homicide,  where  the  assault  shall  have  been  committed  in  this  state, 
and  the  person  assaulted  shall  die  without  the  limits  thereof,  the  offender  shall 
and  may  be  indicted,  tried  and  punished  for  the  crime  so  committed,  in  the 
county  where  the  assault  was  made,  in  the  same  manner,  to  all  intents  and 
purposes,  as  it  the  person  assaulted  had  died  within  the  limits  of  this  state. 

1875,  ch.  42:  '*  An  act  to  provide  for  trial  and  punishment  of  felonious  homicides  in  certain 
cases."    Approved  February  19,  1875.    21  M.  869. 

Sec.  6741.  Variance  in  embezzlement.—  In  any  prosecution  for  the  of- 
fence  of  embezzling  the  money,  banii-notes,  checks,  drafts,  bills  of  exchange, 
or  other  security  for  money,  of  any  person,  by  a  clerk,  agent  or  servant  of  such 
person,  it  shall  be  siitticient  to  allege  generally,  in  the  indictment,  an  embez- 
zlement of  money  to  a  certain  amount,  without  specifying  any  particulars  of 
such  embezzlement,  and  on  the  trial  evidence  may  be  given  of  any  such  em- 
bezzlement committed  within  six  months  next  after  the  time  stated  in  the 
indictment;  and  it  shall  be  sufficient  to  maintain  the  charge  in  the  indictment, 
and  shall  not  be  deemed  a  variance,  if  it  is  proved  that  any  money,  bank-note, 
check,  draft,  bill  of  exchange,  or  other  security  for  money,  of  such  person,  of 
whatever  amount,  was  fraudulently  embezzled  by  such  clerk,  agent  or  servant, 
within  the  said  period  of  six  months. 

G.  &  ch.  108,  §  23  (24>    22  M.  76.    Changed  by  Penal  Ck)de. 

Sec.  6742.  Evidence  of  ownership.—  In  the  prosecution  of  any  offence 
committed  upon,  or  in  relation  to,  or  in  any  way  affecting  real  estate,  or  any 
offence  committed  in  stealing,  embezzling,  destroying,  injuring,  or  fraudulently 
receiving  or  concealing  any  money,  goods,  or  other  personal  estate,  it  shall  be 
sufficient,  and  shall  not  be  deemed  a  variance,  if  it  is  proved  on  trial  that,  at 
the  time  when  such  offence  was  committed,  either  the  actual  or  constructive 
possession,  or.  the  general  or  special  property,  in  the  whole  or  any  part  of 
such  real  or  personal  estate,  was  in  the  person  or  communit}^  alleged  in  the 
indictment  or  other  accusation  to  be  the  owner  thereof. 

G.  8.  ch.  108,  §  24  (25X  as  amended  1869,  ch.  71. 
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CHAPTER  05  (G.  S.  ch.  109). 
ARRAIGNMENT  OP  DEFENDANT. 


Sectums, 
6743. 
6744. 
6745. 
*'46. 
6747. 
6748. 
6749. 
6750. 


Sections. 

Arraignment 

6751. 

Presence  of  defendant. 

6752-6753. 

Brought  into  court 
Bench-warrant  may  issue. 

6754. 

6755. 

How  issued. 

6756. 

In  felony. 

6767-6759. 

In  misdemeanors. 

6760. 

How  served. 

6761. 

Court  fix  amount  of  bail. 
*  Proceedings  before  magistrate. 
Court  order  commitment. 
Enfcvced  by  bench-warrant 
Defendant's  right  to  counseL 
Arraignment,  how  made. 
Time  to  plead. 
Demurrer — Plea  —  Motion. 


Beo.  6743.  Arraignment. —  When  the  indictment  is  filed,  the  defendant 
shall  be  arraigned  thereon  before  the  court  in  which  it  is  found,  if  it  is  tri- 
able therein ;  or  if  not,  before  the  court  to  which  it  is  sent  or  removed. 

G.  a  ch.  109,  §  1. 

Seo.  6744.  Presence  of  defendant —  If  the  indictment  is  for  a  felony, 
the  defendant  shall  be  personally  present;  but  if  for  a  misdemeanor  only,  bis 
personal  appearance  is  unnecessary,  and  he  may  appear  upon  the  arraign- 
ment by  counsel.  ^ 

G.  S.  ch.  109,  §  2. 

Seo.  6745.  Brought  Into  court. —  When  his  personal  appearance  is  nec- 
essary, if  he  is  in  custody,  the  court  may  direct  the  officer  in  v^hose  custody 
he  is,  to  bring  him  before  it  to  be  arraigned. 

G.  a  ch.  109,  §  8. 

Seo.  6746.  Bench-warrant  may  issue If  the  defendant  has  been  dis- 
charged on  bail,  or  has  deposited  money  instead  thereof,  and  does  not  appear 
to  be  arraigned  when  his  personal  attendance  is  necessary,  the  court,  in  addi- 
tion to  the  forfeiture  of  the  undertaking  of  bail,  or  the  money  deposited,  may 
direct  the  clerk  to  issue  a  bench-warrant  for  his  arrest. 

G.  a  ch.  109,  §  4. 

Seo.  6747.  How  issued. —  The  clerk,  on  the  application  of  the  county 
attorney,  may  accordingly,  at  any  time  after  the  order,  whether  the  court  is 
sitting  or  not,  issue  a  bench-warrant,  into  one  or  more  counties. 

G.  a  ch.  109,  §  5. 

Seo.  6748.  Bench-warrant  in  felony.—  The  bench-warrant  upon  the 
indictment  shall,  if  the  offence  is  a  felony,  be  substantially  in  the  following 
form : 

The  District  Court  for  the  County  of ,  and  State  of  Minnesota. 

The  State  of  Minnesota,  To  any  Sheriffs  (or  other  proper  otHcer): 

An  indictment  having  been  found  on  the day  of ,  A.  D.  18 — ^  in 

the  district  court  for  the  county  of ,  charging  *0.  D.  with  the  crime  of 

(desiffnating  it  generally,)  you  are  therefore  commanded  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before*this  court  (or  if  the  venue  has 
been  changed,  take  him  before  that  court,  as  the  case  may  be,)  to  answer  the 
indictment,  or  if  the  court  has  adjourned  for  the  term,  that  you  deliver  him 

into  the  custody  of  the  jailor  of  the  ^county  (or  city,)  of ^  the day  of 

,  A.  D.  18—. 

Witness  the  Honorable . 

By  order  of  the  court.  K  F.,  Clerk. 

G.  S.  ch.  109,  §  6. 
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ARRAIGNMENT  OF  DEFENDANT. 


[Secs.  6749-6758. 


Sro.  6749.  Bench-warrant  in  misdemeanors.— If  the  offence  is  a 
misdemeanor,  the  bench- warrant  shall  be  in  a  similar  form,  addiDg  to  the 
body  thereof  a  direction  to  the  following  effect:  ''or,  if  he  requires  it,  that 
you  take  him  before  any  magistrate  in  that  county,  or  in  the  county  in  which 
yon  arrest  him,  that  he  may  give  bail  to  answer  the  indictment." 

G.  S.  ch.  109,  §  7. 

8eo.  6750.    Bench-warrant,  how  served —  The  bench-warrant  may  be 
served  in  any  county,  in  the  same  manner  as  a  warrant  of  arrest. 
G.  S.  ch.  109,  §  9. 

Seo.  6751.  Court  to  fix  amount  of  bail.— If  the  offence  charged  is 
bailable,  the  court,  upon  directing  the  bench-warrant  to  issue,  may  fix  the 
amount  of  bail;  and  in  such  case  an  indorsement  shall  be  made  upon  the 
bench-warrant,  and  signed  by  the  cl'erk,  to  the  following  effect:  "the defend- 
ant is  to  be  admitted  to  bail  in  the  sum  of dollars." 

G.  a  ch.  109,  §  a 

Seo.  6752.  Proceedings  before  magistrate.—  If  the  defendant  is  brought 
before  a  magistrate  of  another  county,  for  the  purpose  of  giving  bail,  the 
magistrate  shall  proceed  in  respect  thereto  in  the  same  manner  as  if  the  de- 
fendant had  been  brought  before  him  on  a  warrant  of  arrest. 

G.  a  ch.  109,  §  10. 

Seo.  6753.  Same. —  On  taking  bail,  the  magistrate  shall  certify  that  fact 
on  the  warrant,  and  deliver  the  warrant  and  recognizance  to  the  oflScer  hav- 
ing charge  of  the  defendant;  the  officer  shall  then  discharge  the  defendant 
from  arrest,  and  without  delay  deliver  the  warrant  and  recognizance  to  the 
clerk  of  the  court  at  which  the  defendant  is  required  to  appear. 

G.  a  ch.  109,  §  11. 

Sbo.  6754.  Court  may  order  commitment — When  the  indictment  is 
for  felony,  and  the  defendant,  before  the  finding  thereof,  has  given  bail  for 
his  appearance  to  answer  the  charge,  the  court  to  which  the  indictment  is  pre- 
sented or  sent,  or  removed  for  triaH  may  order  the  defendant  to  be  committed 
to  actual  custody,  unless  he  give  bail  in  the  increased  amount  to  be  specified 
in  the  order. 

G.  a  ch.  109,  §  12. 

Seo.  6755.  Enforced  by  bench-warrant.—  If  the  defendant  is  present 
when  the  order  is  made,  he  shall  be  forthwith  committed ;  if  he  is  not  present, 
a  bench-warrant  shall  be  issued  and  proceeded  upon  in  the  manner  provided 
in  this  chapter. 

G.  a  ch.  109,  §  la 

Sec.  6756.  Defendant's  right  to  counsel.— If  the  defendant  appears 
for  arraignment  without  counsel,  he  shall  be  informed  by  the  court  that  it  is 
his  ri^ht  to  have  counsel  before  being  arraigned,  and  shall  be  asked  if  he  de- 
sires the  aid  of  counsel. 

G.  a  ch.  109,  §  14. 

Sro.  6757.  Arraignment,  how  made —  The  arraignment  shall  be  made 
by  the  court,  or  by  the  clerk  or  county  attorney  under  its  direction,  and  con- 
sists in  reading  the  indictment  to  the  defendant,  and  delivering  to  him  a  copy 
thereof,  and  of  the  indorsements  thereon,  including  the  list  of  witnesses  in- 
dorsed on  it  or  appended  thereto,  and  asking  him  whether  he  pleads  guilty  or 
not  guilty  to  the  indictment. 

G.  a  ch.  109,  §  16. 

Sec.  6758.  Defendant  to  be  asked  his  true  name.—  When  the  defend- 
ant is  arraigned,  he  shall  be  informed  that  if  the  name  by  which  he  is  indicted 
is  not  his  true  name,  he  shall  then  declare  his  true  name,  or  be  proceeded 
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Secs.  6759-t)7Gl.J 


ABEAIGNMENT  OF  DEFENDANT. 


If  he  gives  no  other  name,  the  court 


against  by  the  name  in  the  indictment, 
may  proceed  accordingly. 
G.  S.  ch.  109,  g  16. 

Sec.  6759.  Proceedings  when  another  name  is  given.—  If  he  alleges 
that  another  name  is  his  true  name,  the  court  shall  direct  an  entry  thereof  in 
the  minutes  of  the  arraignment;  and  the  subsequent  proceedings  on  the  indict- 
ment may  be  had  against  him  by  that  name,  referring  also  to  the  name  by 
which  he  is  indicted. 

a  S.  ch.  109,  §  17. 

Sec  6760.  Time  to  plead. —  If,  on  the  arraignment,  the  defendant  re- 
quires it,  he  shall  be  allowed  until  the  next  day,  or  such  further  time  may  bo 
allowed  him  as  the  court  deems  reasonable,  to  answer  the  indictment. 

G.  S.  ch.  109,  §  18. 

Sec.  6761.    Demurrer  —  Plea  —  Motion If  the  defendant  does  not 

require  time,  as  provided  in  the  last  section,  or  if  he  does,  then  on  the  next 
day,  or  at  such  further  day  as  the  court  may  have  allowed  him,  he  ma}'',  in 
answer  to  the  arraignment,  either  move  the  court  to  set  aside  the  indictment, 
or  may  demur  or  plead  thereto. 

G.  S.  ch.  109,  §  19. 
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CHAPTER  96  (G.  S.  ch.  110). 
SETTING  ASIDE  INDICTMENT. 


Sections, 
6762. 
6763. 
6764. 
6765. 
6766. 


When  indictment  set  aside. 
When  motion  to  be  heard. 
When  objection  waived. 
Demurer  or  plea. 
Proceedings  if  motion  granted. 


Seetiona, 
6767. 
6768. 

6769. 


Effect  of  resubmission. 
Proceedings  if  new  indictment  not 

found. 
Setting  aside  indictment  no  bar  to 

another  prosecution. 


Seo.  6762.  When  indiotment  set  aside.— The  indictment  shall  be  set 
aside  by  the  court  in  which  the  defendant  is  arraigned,  upon  his  motion,  in 
either  of  the  following  cases : 

First.  Whien  it  is  not  found,  indorsed  and  presented,  as  prescribed  in  the 
chapter  relating  to  grand-juries: 

Second.  When  the  names  of  the  witnesses  examined  before  the  grand-jury 
are  not  inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon ; 

Third.  When  a  person  is  permitted  to  be  present  during  the  session  of  the 
^rand-jury,  while  the  charge  embraced  in  the  indictment  was  under  considera- 
tion,  except  as  provided  in  section  thirty-nine  of  said  chapter. 

G.  &  ch.  110,  §  1.     10  M.  223;  23  M.  209;  47  M. 874;  41  M.  5a 

Sbc.  6763.  When  motion  to  be  heard.—  The  motion  shall  be  heard  at 
the  time  of  the  arraignment,  unless  for  good  cause,  the  court  postpones  the 
hearing  to  another  time. 

O.  ach.llO,§a    47  M.  374 

Sec.  6764.  When  objection  waived. —  If  the  motion  to  set  aside  the  in- 
dictment  is  not  made,  the  defendant  is  precluded  from  afterward  taking  the 
objections  mentioned  in  the  last  section. 

aach.ll0,§2.    47  M.  374. 

Sec  6765.   Demurrer  or  plea. — If  the  motion  is  denied,  the  defendant  shall 
immediately  answer  the  indictment,  either  by  demurring  or  pleading  thereto. 
G.ach.110,84    47  M.  374 

Ssa  6766.  Proceedings  if  motion  is  granted.— If  the  motion  is 
granted,  the  court  shall  order  that  the  defendant,  if  in  custody,  be  discharged 
Uierefrom,  or  if  admitted  to  bail,  that  his  bail  be  exonerated,  or  if  he  has  de- 
posited money  instead  of  bail,  that  the  money  be  refunded  to  him;  unless  it 
directs  that  the  case  be  resubmitted  to  the  same  or  another  grand- jury. 

Q.  a  ch.  no,  §  5. 

bEa  6767.  Effect  of  resubmission.— If  the  court  directs  that  the  case 
be  resubmitted,  the  defendant,  if  already  in  custody,  shall  so  remain,  unless 
he  is  admitted  to  bail;  or  if  already  admitted  to  bail,  or  money  deposited  in- 
stead thereof,  the  bail  or  money  is  answerable  for  the  appearance  of  the  de- 
fendant, to  answer  a  new  indictment.  • 

G.  a  ch.  no,  §  6. 

Sec.  6768.  Proceedings  if  new  indictment  not  found.—  Unless  a 
new  indictment  is  found  before  the  next  grand-jury  of  the  county  is  discharged, 
tLe  court  shall,  on  the  discharge  of  such  grand-jury,  make  the  order  prescribed 
by  section  live  aforesaid. 

G.  a  ch.  no,  g  7. 

Ssa  6769.  Setting  aside  indictment  no  bar  to  another  prosecu- 
tion.—  An  order  to  set  aside  an  indictment,  as  provided  in  the  several  pre- 
ceding sections,  is  no  bar  to  a  future  prosecution  for  the  same  offence. 

ja.  a  ch.  no.  §  s. 
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CHAPTER  97  (G.  S.  ch.  111). 
DEMURRERS. 


Sections, 

\ 

Sections, 

G770. 

Defendant's  pleading. 

6776. 

Allowance  of  demurrrer. 

6771. 

When  made. 

6777. 

Discharge  of  defendant. 

6772. 

Grounds  of  demurrer. 

6778. 

Resubmission, 

.      6773. 

ForQi  of  demurrer. 

6779. 

Disallowance  of  demurrer. 

6774. 

Hearing. 

67B0. 

Objections  at  trial. 

6775. 

Judgment. 

Sec.  6770.    Defendant's  pleading.—  The  only  pleading  on  the  part  of 
the  defendant  is  a  demurrer  or  a  plea.    ' 
G.  S.  ch.  Ill,  §1.    41]yt  50. 

Sec.  6771.  When  made. —  Both  the  demurrer  and  the  plea  shall  be  pat 
in  in  open  court,  either  at  the  time  of  the  arraignment,  or  at  such  other  time 
as  may  be  allowed  to  the  defendant  for  that  purpose. 

G.  S.  ch.  Ill,  g  2. 

Sec.  6772.    Grounds  of  demurrer.— The  defendant  may  demur  to  the 

indictment  when  it  appears  from  the  face  thereof,  either, 

First.  That  the  grand-jury  by  which  it  was  found  had  no  legal  authority 
to  inquire  into  the  offence  charged,  by  reason  of  its  not  being  within  the  local 
jurisdiction  of  the  county; 

Second.  That  it  does  not  substantially  conform  to  the  requirements  of  sec- 
tions^one,  two,  three  and  four,  of  chapter  one  hundred  and  eight,  as  the  same 
are  qualitied  by  section^ten  of  the  same  chapter,  or  was  not  found  within  the 
time  prescribed  by  section  eighteen; 

Third.  That  more  than  one  offence  is  charged  in  the  indictment,  except  in 
cases  where  it  is  allowed  by  statute; 

Fourth.     That  the  facts  stated  do  not  constitute  a  public  offence; 

Fifth.  That  the  indictment  contains  any  matter  which,  if  true,  would  con- 
stitute a  legal  justiication  or  excuse  of  the  offence  charged,  or  other  legal  bar 
to  the  prosecution. 

G.  S.  ch.  Ill,  g  3.  4  M.  845;  13  M.  121 ;  19  M.  271 ;  19  M.  93.   i  g  0718-6731.  2  §  6737. 

Sec.  6773.    Form  of  demurrer The  demurrer  shall  be  in  writing, 

signed  either  by  the  defendant  or  his  counsel;  it  shall  distinctly  specify  the 
ground  of  objection  to  the  indictment,  or  it  may  be  disregarded. 

G.  S.  ch.  Ill,  §  4. 

Sec.  6774.  Hearing. —  Upon  the  demurrer  being  filed,  the  objection  pre- 
sented thereby  shall  be  heard,  either  immediately,  or  at  such  time  as  the  court 
may  appoint. 

G.  S.  ch.  Ill,  §5. 

Sec. 6775.  Judgment. —  Upon  considering  the  demurrer,  the  court  shaii 
give  judgment,  either  allowing  or  disallowing  it,  and  an  order  to  that  effect 
shall  be  entered  upon  the  minutes, 

G.  S.  ch.  Ill,  §6. 

Sec.  6776.  Allowance  of  demurrer.— If  the  demurrer  is  allowed,  the 
judgment  is  final  upon  the  indictment  demurred  to,  and  is  a  bar  to  another 
prosecution  for  the  same  offence,  unless  the  court  allows  an  amendment  where 
the  defendant  will  not  be  unjustly  prejudiced  thereby,  or,  being  of  opmion 
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DEMUEEEES.  [Secs.  6777-6780, 

that  the  objection  on  which  the  demurrer  is  allowed  may  be  avoided  in  a  new 
indictment,  directs  the  case  to  be  resubmitted  to  the  same  or  another  grand- 
jury. 

G.  a  ch.  Ill,  g  7.    4M.d85;  23M.  71. 

Seo.  6777.  Discharge  of  defendant.—  If  the  court  does  not  allow  an 
amendment,  or  direct  the  case  to  be  resubmitted,  the  defendant,  if  in  custody, 
shall  be  discharged,  or  if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has 
deposited  monej*'  instead  of  bail,  the  money  shall  be  refunded  to  him. 

0.  a  ch.  Ill,  §  8. 

Seo.  6778..  Resubmission. —  If  the  court  directs  that  the  case  be  submit- 
ted anew,  the  same  proceedings  shall  be  had  thereon  as  are  prescribed  in 
sections  six  and  seven  of  chapter  one  hundred  and  ten. 

O.  a  ch.  Ill,  §  9. 

Skc.  6779.  Disallowance  of  demnrrer.— If  the  demurrer  is  disallowed 
or  the  indictment  amended,  the  court  shall  permit  the  defendant,  at  his  elec- 
tion, to  plead,  which  he  must  do  forthwith,  or  at  such  time  as  the  court  may 
allow.    If  he  does  not  plead,  judgment  shall  be  pronounced  against  him.  . 

G.  a  ch.  HI,  §  10.    42  M.  203. 

Seo.  6780.  Objections  at  trial. —  When  the  objections  mentioned  in  sec- 
tion three  appear  upon  the  face  of  the  indictment,  they  can  only  be  taken 
by  demurrer,  except  that  the  objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  indictment,  or  that  the  facts  stated  do  not  constitute  a 
public  offence,  may  be  taken  at  the  trial,  under  the  plea  of  not  guilty,  and  in 
arrest  of  judgment. 

O.  a  ch.  Ill,  §11.    27  M.  625. 
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CHAPTER  98  (G.  S.  cli.  112). 
PLEAS. 


Plea  of  not  guilty. 
Same  —  Evidence  under. 
When  acquittal  not  a  bar. 
When  it  is  a  bar. 
Refusal  to  plead. 

Seo.  6781.  Fleas  to  indictment. —  There  are  three  pleas  to  an  indict- 
ment: 

First.     Guilty, 

Second.     Not  guilty. 

Third.  A  former  judgment  of  conviction  or  acquittal  of  the  offence  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty. 

G.  a  ch.  112,  §  1. 

Sec.  6782.    To  be  oral. —  Every  plea  shall  be  oral,  and  be  entered  upoa 
the  minutes  of  the  court. 
G.  S.  ch.  113,  §  3. 

Seo.  6783.  Entry  of  pleas.—  The  plea  shall  be  entered  in  substantially 
the  following  form: 

First.  If  the  defendant  pleads  guilty:  "the  defendant  pleads  that  he  is 
guilty  of  the  offence  charged  in  this  indictment;" 

Second.  If  he  pleads  not  guilty :  '*  the  defendant  pleads  that  he  is  not 
guilty  of  the  offence  charged  in- this  indictment;  " 

Third.  If  he  pleads  a  former  conviction,  or  acquittal:  "the  defendant 
pleads  that  he  has  already  been  convicted  (or  acquitted,  as  the  case  may  be,) 
of  the  offence  charged  in  this  indictment,  by  the  judgment  of  the  court  of 
,  (naming  it,)  rendered  at ,  (naming  the  place,)  on  the day  of 


G.  S.  ch.  112,  §  3. 

Sec.  6784.  Plea  of  guilty. —  A  plea  of  guilty  can  in  no  case  be  put  in, 
except  by  the  defendant  himself,  in  open  court,  unless  upon  an  indictment 
against  a  corporation,  in  which  case  it  may  be  put  in  by  counsel. 

G.  S,  ch.  112,  §  4. 

Seo.  6785.  Same  —  Withdrawal. —  The  court  may,  at  any  time  before 
judgment  upon  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not 
guilty  substituted. 

G.  S.  ch.  112,  §  5. 

Sec.  6786.    Plea  of  not  guilty.— The  plea  of  not  guilty  is  a  denial  of 
every  material  allegation  in  the  indictment. 
G.  S.  ch.  112,  g  6. 

Sec  6787.    Same  —  Evidence  under.- All  matters  of  fact  tending  to 
establish  a  defence  other  than  that  specitied  in  the  third  subdivision  of  section^ 
one,  may  be  given  in  evidence  under  the  plea  of  not  guilty. 

G.  S.  ch.  112,  §7.    i§6781. 

Sec.  6788.  When  acquittal  not  a  bar. —  If  the  defendant  was  formerly 
acquitted  on  the  ground  of  a  variance  between  the  indictment  and  the  proof, 
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or  the  indictment  was  dismissed  upon  an  objection  to  its  form  or  substance, 
without  a  judgment  of  acquittal,  it  is  not  an  acquittal  of  the  same  ofifence. 
G.  a  ch.  118,  §  8. 

Seo.  6789.  When  it  is  a  bar. —  When,  however,  he  was  acquitted  on  the 
merits,  he  is  deemed  acquitted  of  the  same  offence,  notwithstanding  a  defect 
in  the  form  or  substance  in  the  indictment  on  which  he  was  acquitted. 

G.  S.  ch.  113,  §  9. 

Sec.  6790.  Same. —  When  the  defendant  is  convicted  or  acquitted  upon  an 
indictment  for  an  offence  consisting  of  different  degrees,  the  conviction  or  ac- 
quittal is  a  bar  to  another  indictment  for  the  offence  charged  in  the  former, 
or  for  any  inferior  degree  of  that  offence,  or  for  an  attempt  to  commit  the 
same,  or  for  an  offence  necessarily  included  therein,  of  which  he  might  have 
been  convicted  under  that  indictment. 

G.  S.  ch.  112,  §  10. 

Sec  6791.    Refusal  to  plead. —  If  the  defendant  refuses  to  answer  the 

indictment,  by  demurrer,  or  plea,  a  plea  of  not  guilty  shall  be  entered. 
G.  S.  ch.  112,  §  11. 
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CHAPTER  99  (G.  S.  ch.  113). 
CHANGE  OF  VENUE  IN  CRIMINAL  CASES. 


Sections, 

6793.  Authorized. 

6793.  When  venue  changeJ. 

^794.  Recognizance  —  Warrant. 


Sections, 

6795.  Recognizance  of  witnesses. 

6796.  Change  of  venue  by  state. 


Sec.  6792.  Authorized. —  AlLcriminal  causes  shall  be  tried  in  the  county 
where  the  offence  was  commited,  except  where  otherwise  provided  by  law, 
unless  it  appears  to  the  satisfaction  of  .the  court,  by  affidavit,  that  a  fair  and 
impartial  trial  cannot  be  had  in  such  county,  in  which  case  the  court  before 
whom  the  cause  is  pending,  if  the  otfence  charged  in  the  indictment  is  punish- 
able with  death  or  imprisonment  in  the  state  prison,  may  direct  the  person 
accused  to  be  tried  in  some  *  other  county,  in  the  same  or  any  other  judicial 
district  in  the  state,"^  where  a  fair  and  impartial  trial  can  be  had;  butthe  party 
accused  is  entitled  to  a  change  of  venue  but  once,  and  no  more. 

G.  S.  ch.  113,  §  1,  as  amended  1870,  ch,  75,  §  1.  Amendment  between  *  *  in  lieu  of  some 
*'  adjoining  county." 

Sec.  6793.  When  venue  changed.—  When  the  venue  is  changed  to  an- 
other county  in  a  criminal  case,  the  trial  shall  be  conducted  in  all  respects  as 
if  the  indictment  had  been  found  in  the  county  to  which  the  venue  is  changed; 
and  the  costs  accruing  from  a  change  of  venue  shall  be  paid  by  the  count}^  in 
which  the  offence  was  committed. 

G.  S.  ch.  113.  §  2,  as  amended  1870.  ch.  75,  g  3.  Amendment  struck  out  "to  an  adjoining 
county,"  and  inserted  **  to  anotlier  *'  county. 

Sec  6794.  Recognizance  — Warrant.— When  the  court  has  ordered  a 
change  of  venue,  it  shall  require  the  accused,  if  the  offence  is  bailable,  to 
enter  into  a  recognizance,  with  good  and  sufficient  sureties,  to  be  approved 
by  the  court  or  judge,  in  such  sum  as  the  court  or  judge  may  direct,  and  con- 
ditioned for  his  appearance  in  the  court  to  which  the  venue  is  changed,  at  the 
tirst  day  of  the  next  term  thereof,  and  to  abide  the  order  of  such  court;  and 
in  default  of  such  recognizance,  or  if  the  offence  is  not  bailable,  a  warrant 
shall  be  issued,  directed  to  the  sheriff,  commanding  him  safely  to  convey  the 
prisoner  to  the  jail  of  the  county  where  he  is  to  be  tried,  there  to  be  safely 
kept  by  the  jailor  thereof  until  discharged  by  due  course  of  law. 

G.  S.  ch.  113,  g3. 

Sec  6795.  Witnesses  give  recognizance.—  When  a  change  of  venue 
is  allowed,  the  court  shall  recognize  the  witnesses  on  the  part  of  the  state  to 
appear  before  the  court  in  which  the  prisoner  is  to  be  tried. 

G.  S.  ch.  113,  §4. 

Sec  6796.  Change  of  venue  by  state.— The  attorney  on  behalf  of  the 
state  may  also  apply  for  a  change  of  venue,  and  the  court,  being  satisfied 
that  it  will  promote  the  ends  of  justice,  may  award  a  change  of  venue,  upon 
the  same  terms  and  to  the  same  extent  that  are  provided  in  this  chapter;  and 
the  proceedings  on  such  change  of  venue  shall  be  in  all  respects  as  above 
provided. 

G.  S.  ch.  113,  §  5.    15  M.  344. 
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CHAPTER  100  (G.  S.ch.  114). 

ISSUES  AND  MODE  OF  TRIAL. 


Seetiona, 
67»7. 
6798. 
6799. 
6800. 
6801. 
6802. 


Issues  of  fact. 
Tried  by  jury. 
Defendant's  appearance. 
Continuance  of  trial. 
Commitment  of  defendant. 
Separate  trial. 

Discbarge  of  joint  defendant. 
To  become  witness  for  co-de- 
fendant. 
Juror's  personal  knowledge. 
View  by  jury. 
Questions  of 'law  and  fact 
Order  of  argument. 
Charge  of  couit. 


Sections, 
6810. 
6811. 
6812. 
6813. 
6814. 
6815. 
6816. 
6817. 
6818. 
6819. 


Jury,  how. kept. 
Papers  jur^  may  take  to  room. 
Return  of  jury  for  information. 
Discbarge  of  jury  before  verdict 
Second  trial. 
Verdict  of  lesser  degree. 
Verdict  in  joint  indictment. 
Polling  the  jury.  . 

Proceedings  when  verdict  given* 
Acquittal  on  ground  of  insanity. 
Hearing  on  questions  of  punish- 
ment 
Dismissal  of  indictment 
Exclusion  of  minors  from  court 


6797.    Issues  of  £a,ct.—  An  issue  of  fact  arises : 
First.    Upon  a  plea  of  not  gtkilty ;  or, 

Second.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  of- 
fence. 

G.  a  eh.  114,  §  1.    26  11150. 

Seo.  6798.  Tried  by  jury. —  An  issue  of  fact  shall  be  tried  by  a  jury  of 
the  county  in  which  the  indictment  was  found,  unless  the  action  is  removed^ 
by  order  of  the  court,  as  provided  in  the  preceding  chapter. 

Q.  a  ch.  114,  §  2. 

Seo.  6799.  Defendant's  appearance.—  If  the  indictment  is  for  a  misde- 
meanor, the  trial  may  be  had  in  the  absence  of  the  defendant,  if  he  appears 
by  counsel;  but  if  for  a  felony,  he  shall  be  personally  present. 

O.  a  ch.  114,  §  8. 

Ssa  6800.  Continuance  of  trial. —  When  an  indictment  is  called  for 
trial,  or  at  any  time  previous  thereto,  the  court  may,  upon  sufficient  cause 
shown  by  either  party,  direct  the  trial  to  be  postponed  to  another  day  in  the 
same  term,  or  to  another  term;  the  affidavits  read  upon  the  application  shall 
at  the  same  time  be  filed  with  the  clerk. 

O.  a  ch.  114,  §  4. 

Seo.  6801.    Commitment  of  defendant.— When  a  defendant,  who  has 

S'ven  bail,  appears  for  trial,  the  court  may,  in  its  discretion,  at  any  time  after 
5  appearance  for  trial,  order  him  to  be  committed  to  the  custody  of  the 
proper  officer  of  the  county,  to  abide  the  judgment  or  further  order  of  the 
court 

0.  a  ch.  114,  §  5. 

Sec.  6802.  Separate  trial. —  When  two  or  more  defendants  are  jointly 
indicted  for  a  felony,  any  defendant  requiring  it  shall  be  tried  separatelv;  in 
other  cases,  defendants  jointly  indicted  may  be  tried  separately  or  jointly,  in 
the  discretion  of  the  court. 

O.  a  ch.  114,  §  6.     48  M.  825. 

Sbo.  6803.    Discharge  of  joint  defendant. —  When  two  or  more  persons 
are  included  in  the  same  indictment,  the  court  may,  at  any  time  before  the 
defendant  has  gone  into  his  defence,  on  the  application  of  the  district  attorney, 
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Seos.  6804-6811.]  issues  and  mode  of  trial. 

direct  any  defendant  to  be  discharged  from  the  indictment,  that  he  may  be  a 
witness  for  the  state. 

G.  S.  ch.  114,  §  7.    4  M.  438  43  M.  325. 

Sec.  6804.    Same— To  become  witness  for  codefendants.— When 

two  or  more  persons  are  included  in  the  same  indictment,  and  the  court  is  of 
the  opinion  that,  in  regard  to  a  particular  defendant,  there  is  not  suflScient 
evidence  to  put  him  on  his  defence,  it  shall  order  him  to  be  discharged  from 
the  indictment,  before  the  evidence  is  closed,  that  he  mav  be  a  witness  for  his 
codefendant;  the  order  is  an  acquittal  of  the  defendant  discharged,  and  a  bar 
to  another  prosecution  for  the  same  offence. 
G.  S.  cb.  114,  §a    43  M.  325. 

Sec.  6805.  Juror's  personal  knowledge.—  If  a  juror  has  any  personal 
knowledge  respecting  a  fact  in  controvei*sy  in  a  cause,  he  shall  declare  it  in 
open  court,  during  the  trial;  if,  during  the  retirement  of  a  jury,  a  juror  de- 
clares a  fact  which  could  be  evidence  m  the  cause,  as  of  his  own  knowledge, 
the  jury  must  return  into  court;  in  either  of  these  cases,  the  juror  making  the 
statement  shall  be  sworn  as  a  witness,  and  examined  in  the  presence  of  the 
parties. 

G.  S.  ch.  114,  §  9. 

Sec.  6806.  View  by  jury.—  The  court  may  order  a  view  by  any  jury 
impaneled  to  try  a  criminal  case. 

G.  S.  ch.  114,  §  10.     19  M.  271.  . 

Sec.  6807.  Questions  of  law  and  fact.—  On  the  trial  of  an  indictment 
for  any  offence,  questions  of  law  are  to  be  decided  by  the  court,  except  in  cases 
of  libel,  saving  the  right  of  the  defendant  to  except.  Questions  of  fact,  by 
the  jury;  and  although  the  jury  have  the  power  to  find  a  general  verdict 
which  includes  questions  of  law  as  well  as  of  fact,  they  are  bound,  neverthe- 
less, to  receive  as  law  what  is  laid  down  as  such  by  the  court. 

G.  S.  ch.  114,  §11.     84  M.  6,  21. 

Sec.  6808.  Order  of  argument. —  When  the  evidence  is  concluded  upon 
the  trial  of  any  indictment  in  the  district  courts  or  courts  of  common  pleas  in 
this  state,  unless  the  cause  is  submitted  on  either  or  both  sides  without  ar- 
gument, the  plaintiff  shall  commence,  and  the  defendant  shall  conclude,  the 
argument  to  the  jury. 

1875,  ch.  41 :  **  An  act  providing  for  the  order  of  argument  upon  the  trial  of  indictments  in 
the  district  courts  and  courts  of  common  pleas  in  this  state.*'  Approved  March  4, 1875.  23  M. 
144. 

Seo.  6809.  Charge  of  court. —  In  charging  the  jury,  the  court  shall  state 
to  them  all  matters  of  law  which  it  thinks  necessary  for  their  information  in 
giving  their  verdict;  and,  if  it  presents  the  facts  of  the  case,  shall,  in  addition 
to  what  it  may  deem  its  duty  to  say,  inform  the  jury  that  they  are  the  exclu- 
sive judges  of  all  questions  of  fact. 

G.  S.  ch.  114,  §  12  (13).    8  M.  262,  444;  16  M.  109. 

Sec.  6810.  Jury,  how  kept. — After  hearing  the  charge,  the  jury  may 
either  decide  in  court,  or  may  retire  for  deliberation;  if  they  do  not  agree 
without  retiring,  one  or  more  officers  shall  be  sworn  to  take  charge  of  them; 
they  shall  be  kept  together  in  some  private  and  convenient  place,  without 
food  or  drink,  except  bread  and  water,  unless  otherwise  ordered  by  the  court, 
and  no  person  shall  be  permitted  to  speak  to  or  communicate  with  them,  un- 
less it  is  by  order  of  the  court,  nor  listen  to  their  deliberations;  and  they 
shall  be  returned  into  court  when  they  have  so  agreed^  or  when  ordered  by 
the  court. 

G.  S.  ch.  114,  §  13  (14).    16  M.  178  ;  41  M.  114. 

Seo.  6811.  Papers  which  jury  may  take  to  room.—  Upon  retiring  for 
deliberation,  the  jury  may  take  with  them  all  papers  which  have  been  reoeived 
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as  evidence  in  the  cause,  or  copies  of  such  parts  of  public  records  or  private 
documents,  ^iven  in  evidence,  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  they  may  also  take  with 
them  notes  of  the  testimony  or  other  proceedings  on  the  trial,  taken  by  them- 
selves, or  any  of  them,  but  none  taken  by  any  other  person. 
G.  S.  ch.  114,  §  14  (15). 

Seo.  6812.  Return  of  jury  for  information.— After  the  jury  have  re- 
tired for  deliberation,  if  there  is  a  disagreement  between  them  as  to  any  part 
of  the  testimony,  or  if  they  desire  to  be  informed  of  a  point  of  law  arising  in 
the  cause,  they  shall  require  the  officer  to  conduct  them  into  court.  Upon 
their  being  brought  into  court,  the  information  required  shall  be  given  in  the 
presence  of,  or  after  notice  to,  the  prosecuting  officer,  and  the  defendant  or  his 
counsel. 

G.  a  ch.  114,  §  15  (16).    8  M.  262. 

Seo.  6813.  Discharge  of  jury  before  verdict.—  If,  after  the  retirement 
of  the  jury  one  of  them  becomes  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  if  they  are  unable  to  agree  upon  a  verdict,  or  any  other  accident  or 
cause  occurs  to  prevent  their  being  kept  together  for  deliberation,  the  jury 
may  be  discharged  by  the  court. 

G.  &  ch.  114,  §  16  (17). 

Seo.  6814.  Same  —  Second  trial. —  In  all  cases  where  a  jury  are  dis- 
charged or  prevented  from  giving  a  verdict,  by  reason  of  accident,  disagree- 
ment, or  other  cause,  except  when  the  defendant  is  discharged  from  the  in- 
dictment during  the  progress  of  the  trial,  or  after  the  cause  is  submitted  to 
them,  the  cause  may  be  again  tried  at  the  same  or  another  term. 

G.  S.  ch.  114,  §  17  (18). 

Seo.  6815.  Verdict  of  lesser  degree.— Upon  an  indictment  for  an  of- 
fence consisting  of  different  degrees,  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of  any  degree  in- 
ferior thereto;  upon  an  indictment  for  any  offence,  the  jury  niay  tind  the 
defendant  not  guilty  of  the  commission  thereof,  and  guilty  of  an  attempt  to 
commit  the  same;  upon  an  indictment  for  murder,  if  the  jury  find  the  defend- 
ant not  guilty  thereof,  they  may,  upon  the  same  indictment,  find  the  defend- 
ant guilty  of  manslaughter  in  an}''  degree.  In  all  other  cases,  the  defendant 
may  be  fou^d  guilty  of  any  offence,  the  commission  of  which  is  necessarily 
included  in  that  with  which  he  is  charged  in  the  mdictment. 

G.  S.  ch.  114,  §  18  (19).  3  M.  427;  4  M.  321 ;  6  M.  279;  8  M.  220;  16  M.  75;  21  M.  382;  22  M. 
288;  26  M.  383;  40  N.  W.  249 ;  41  M.  285. 

Sec.  6816.  Verdict  in  joint  indictment.— On  an  indictment  against 
several,  if  the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may  render  a 
verdict  as  to  those  in  regard  to  whom  they  do  agree,  on  which  a  judgment 
shall  be  entered  accordingly ;  and  the  case  as  to  the  rest  may  be  tried  by  an- 
other jury. 

G.  S.  ch.  114,  §  19  (20).     47  M.  427. 

Seo.  6817.  Polling  the  jury.— When  a  verdict  is  rendered  and  before  it 
is  recorded,  the  jury  may  be  |K)lied,  on  the  requirement  of  either  party,  in  which 
case  they  shall  be  severally  asked  whether  it  is  their  verdict;  and  if  any  one 
answer  in  the  negative,  the  jury  shall  be  sent  out  for  further  deliberation. 

G.  a  ch.  114,  §  20  (21). 

Seo.  6S18.  Proceedings  when  verdict  given.— When  a  verdict  is  given 
such  as  the  court  may  receive,  the  clerk  shall  immediately  record  it  in  full  on 
the  minutes,  and  read  it  to  the  jury,  and  inquire  of  them  whether  it  is  their 
verdict;  and  if  any  juror  disagrees,  the  fact  shall  be  entered  upon  the  minutes, 
and  the  jur}'  again  sent  out;  but  if  no  disagreement  is  expressed,  the  verdict 
is  complete,  and  the  jury  shall  be  discharged  from  the  case. 

G.  8.  ch.  114,  §  21  (22).    22  M.  76. 
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Secs.  6819-6822.]  issues  and  mode  of  trial. 

Seo.  6819.  Acquittal  on  ground  of  insanity.— When  any  person  in- 
dicted for  an  ofifence  is,  on  trial,  acquitted  by  the  jury,  by  reason" of  insanity, 
the  jury,  in  giving  their  verdict  of  not  guilty,  shall  state  Ihat  it  was  given  for 
such  cause;  and  thereupon,  if  the  discharge  or  going  at  large  of  such  insane 
person  is  considered  by  the  court  manifestly  dangerous  to  the  peace  and  safety 
of  the  community,  the  court  may  order  him  to  be  committed  *  to  the  hospital 
for  the  insane,  for  safe-keeping  and  treatment,*  or  may  order  him  to  be  com- 
mitted to  prison,  or  may  give  him  into  the  care  of  his  friends,  if  they  shall 
give  bonds  with  surety,  to  the  satisfaction  of  the  court,  conditioned  that  he 
shall  be  well  and  securely  kept;  otherwise  he  shall  be  discharged. 

G.  a.  ch.  114,  §  22  (23),  as  amended  1869,  ch.  17.     Amendment  between  *  *.     2  M.  133. 

Sec.  6820.  Hearing  on  question  of  punishment.—  After  a  plea  or 
verdict  of  guilty,  in  a  case  where  a  discretion  is  conferred  upon  the  court  as 
to  the  extent  of  the  punishment,  the  court,  upon  the  suggestion  of  either  part}'' 
that  there  are  circumstances  which  may  be  properly  taten  into  view,  either  in 
aggravation  or  mitigation  of  the  punishment,  may,  in  its  discretion,  hear  the 
same  summarily,  at  a  specified  time,  and  upon  such  notice  to  the  adverse  party 
as  it  may  direct.  Such  circumstances  shall  be  presented  by  the  testimony  of 
witnesses  examined  in  open  court. 

G.  a  ch.  114,  §  23  (24). 

Seo.  6821,  Disnxissal  of  indictment.— The  court  may,  either  of  its  own 
motion  or  upon  the  application  of  the  prosecuting  officer,  and  in  furtherance 
of  justice,  order  an  action,  after  indictment,  to  be  dismissed;  but  in  that  case, 
the  reasons  of  the  dismissal  shall  be  set  forth  in  the  order,  and  entered  upon 
the  minutes. 

G.  S.  ch.  114,  §24(25). 

Sec.  6822.  Exclusion  of  minors  from  court  room — That  when,  in 
any  court,  a  cause  of  a  scandalous  or  obscene  nature  is  on  trial,  the  presiding 
judge  or  justice  may,  in  his  discretion,  exclude  therefrom  all  minors  not  neces- 
sarily present  as  parties  or  witnesses. 

1887,  ch.  164:  "An  act  authoriziug  the  exclusion  of  certain  persons  from  the  trial  of  causes 
of  a  scandalous  or  obscene  nature."  Approved  February  19,  1887.  See  §  4424.  Am.  1891,  ch^ 
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CHAPTER  101  (G.  S.  ch.  115). 
CRIMINAL  CALENDAR. 


8eeHcn9. 

68aa    PMparation  of  calendar. 
68d4.    Disposal  of  issues  on. 


Sections, 

6825.  Time  to  prepare  for  triaL 

6826.  Register  of  criminal  actions. 


Sbo.  6823.  Preparation  of  calendar — The  clerk  shall  prepre  a  calen- 
dar of  the  indictments  pending  to  be  tried  at  the  term,  enumerating  them  ac- 
cordinj^  to  the  date  of  filing  the  indictment,  and  specifying,  opposite  to  the 
title  of  each  section,  whether  it  is  for  a  felony  or  a  misdemeanor,  and  whether 
the  defendant  is  in  custody  or  on  bail;  and  shall,  in  like  manner,  enter  therein 
all  indictments  found  during  the  term,  and  on  which  issues  of  fact  or  law  are 
joined. 

G.  a  ch.  115.  8  1. 

Seo.  6824.  Disposal  of  issues  on.— The  issues  on  the  calendar  shall  be 
disposed  of  in  the  following  order,  unless,  upon  the  application  of  either  party, 
for  good  cause,  the  court  directs  an  indictment  to  be  tried  out  of  its  order: 

First.    Indictments  for  felony,  where  the  defendant  is  in  custody; 

Second.    Indictments  for  misdemeanor,  where  the  defendant  is  in  custody; 

Third.    Indictments  for  felony,  where  the  defendant  is  on  bail;  and. 

Fourth.    Indictments  for  misdemeanor,  where  the  defendant  is  on  bail. 

G.  S.  cfa.  115,  §  2. 

Sbo.  6825.    Time  to  prepare  for  trial.—  After  his  plea,  the  defendant  is 
entitled  to  at  least  four  days  to  prepare  for  his  trial,  if  he  requires  it. 
G.  a  ch.  115,  §  8. 

Seo.  6826.  Register  of  criminal  actions —  The  clerk  shall  keep  a  reg- 
ister of  all  the  criminal  actions  in  the  court,  in  which  he  shall  enter: 

First.  All  cases  returned  to  the  court  by  a  magistrate,  whether  the  defend- 
ant is  discharged  or  held  to  answer; 

Second.  All  indictments  found  in  the  court,  or  sent  or  removed  thereto  for 
trial,  with  the  time  of  finding  the  indictment,  or  when  it  was  sent  or  removed^; 
and. 

Third.  The  time  of  arraignment,  of  the  demurrer  or  plea,  and  of  the  trial, 
conviction  or  acquittal  of  the  defendant,  together  with  a  brief  note  of  all  the 
other  proceedings  in  the  action. 

Q.  &  oh.  115,  §  4. 
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CHAPTER  102  (G.  S.  ch.  116). 

CHALLENGING  JURORS.! 

Seetion^t,  I  Sections. 

6827-6830.    In  generaL  68;i8-6852.    Challenge  to  individiial  juror. 

6881-68^7.    CbaUenge  to  the  panel.  I  685;M(860.    Trial  of  chaUenge. 

In  Obnbbal. 

Seo.  6827.    Challenge  defined. — A  challenge  is  an  objection  made  to  a 
trial  jury,  and  is  of  two  kinds: 
First.     To  the  panel. 
Second.     To  an  individual  juror. 

G.  a  ch.  116,  §  1. 

Sec.   6S28.     Several  defendants  join—  When  several  defendants  are 
tried  together,  they  cannot  sever  the  challenges,  but  shall  ^oin  therein. 
G.  S.  ch.  116,  §3. 

Sec.  GS29.  Defendant  to  challenge  first.—  All  challenges  to  an  indi- 
vidual juror  shall  be  taken  first  by  the  defendant,  and  then  by  the  state;  and 
each  party  shall  exhaust  all  his  challenges  before  the  other  begins. 

G.  S.  ch.  116,  §83.     20  M.  876. 

Sec.  6830.  Order  of  challenging.—  The  challenges  of  either  party  need 
not  ail  be  taken  at  once;  but  they  may  be  taken  separately,  in  the  following 
order,  including  in  each  challenge  all  the  causes  6t  cnallenge  belonging  to  the 
same  class : 

First.     To  the  panel; 

Second.    To  an  individual  juror,  for  a  general  disqualification; 

Third.     To  an  individual  juror,  for  implied  bias; 

Fourth.    To  an  individual  juror,  for  actual  bias. 

G.  S.  ch.  116,  §  83.    26  M.  88. 

Challengb  to  the  Panel. 

Sec.  6831.    Defined. —  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  petit  or  trial  jurors  returned,  and  may  be  taken  by  either  party, 
a  S.  ch.  116,  §8. 

Sec.  6832.  Grounds  for. —  A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  prescribed  by  law,  in  respect  to  the 
drawing  and  return  of  the  jury. 

G.  S..ch.  116,  g  4.     18  M.841. 

Sec.  6833.  When  and  how  taken.— A  challenge  to  the  panel  shall  be 
taken  belore  a  jury  is  sworn,  and  shall  be  in  writing,  specifying  plainly  and 
distinctly  the  facts  constituting  the  ground  of  challenge. 

G.  S.  ch.  116,  §5.     IM.  347. 

Seo.  6834.  Exception  to  challenge.— If  the  suiBciency  of  the  facts  al- 
leged as  a  ground  of  challenge  is  denied,  the  adverse  party  may  except  to  the 
challen<re;  the  exception  need  not  be  in  writing,  but  shall  be  entered  upon 
the  minutes  of  the  court;  and  thereupon  the  court  shall  proceed  to  try  the 
sutliciency  of  the  challenge,  assuming  the  facts  alleged  therein  to  be  true.     . 

G.  S.  ch.  116,  §6. 
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CHALLBNOINO  JUROK^.  [Sec8.  6835-6845. 

8bo.  6835.  Withdrawal  — Amendment*— If,  on  the  exception,  the 
court  deems  the  challenge  sufficient,  it  may,  if  justice  requires  it,  permit  the 
party  excepting  to  withdraw  his  exception,  and  to  deny  the  facts  alleged  in 
the  challenge;  if  the  exception  is  allowed,  the  court  may,  in  like  manner^  per- 
mit an  amendment  of  the  challenge. 

G.ach.  116,§7. 

.    Seo.  6836.    Denial  of  challenge.—  If  the  challenge  is  denied,  the  denial 
may,  in  like  manner,  be  oral,  and  shall  be  entered  upon  the  minutes  of  the 
oourt,  and  the  court  shall  proceed  to  try  the  question  of  fact. 
G.  S.  eh.  116,  g  8. 

Sec.  6837.  Evidence  on  trial  of.— Upon  the  trial  of  the  challenge,  the 
officers,  whether  judicial  or  ministerial,  whose  irregularity  is  complained  of, 
as  well  as  any  other  persons,  may  be  examined  to  prove  or  disprove  the  facts 
alleged  as  the  ground  of  the  challenge. 

G.  a  ch.  116,  §  9.     13  M.  841. 

Challekqb  to  Individual  Jubob. 

8bo.  6838.    Defined. —  A  challenge  to  an  individual  juror  is  either: 
First    Peremptory;  or, 
Second.    For  cause.  ' 
G.  a  ch.  116,  §  11. 

Seo.  6839.  Defendant  to  be  informed.— Before  a  iuror  is  called,  the 
defendant  shall  be  informed  by  the  court,  or  under  its  diredtion,  that  if  he 
intends  to  challenge  an  individual  juror,  he  shall  do  so  when  the  juror  appears, 
and  before  he  is  sworn. 

O.  a  ch.  116,  §  10.    25M.  83. 

Sec.  6840.  When  to  be  taken.— It  shall  be  taken  when  the  juror  ap- 
pears, and  before  he  is  sworn;  but  the  court  may,  for  good  cause,  permit  it 
to  be  taken  after  the  juror  is  sworn,  and  before  the  Jury  is  completed. 

G.  a  ch.  116,  §  12.     1  fil.  847;  4  H.  488. 

Sbo.  6841.  Peremptory  challenge — A  peremptory  challenge  can  be 
taken  either  by  the  state  or  by  the  defendant,  and  may  oe  oraL  It  is  an  ob- 
jection to  a  juror  for  which  no  reason  need  be  given,  but  upon  which  the 
court  shall  exclude  him. 

G.  a  ch.  116,  §  18,  as  amended  1868,  ch.  86.  Amendment  struck  out  "by  the  defendant 
only  "and  inserted  "by  the  state  or  by  the  defendant."    25  M.  84. 

Sbo.  6842.  Same  —  Number  allowed.— If  the  offence  charged  is  pun- 
ishable with  death,  or  with  imprisonment  in  the  state  prison  for  life,  the  state 
is  entitled  to  sevfen  peremptory  challenges,  and  the  defendant  to  twenty  per- 
emptory challenges.  On  a  trial  for  any  other  offence,  the  state  is  entitlea  to 
two  peremptory  challenges,  and  the  defendant  to  five  peremptory  challenges. 

O.  8.  ch.  116,  §  14,  as  amended  1868,  ch.  86,  §  2.  Amendment  inserted  provision  giving  the 
rtate  the  seven  and  two  peremptory  challenges. 

Seo.  6843.    Challenge  for  cause.—  A  challenge  for  cause  may  be  taken 
either  by  the  state  or  by  the  defendant. 
Q.  s.  ch.  116,  g  15. 

Sec.  6844.    Causes  named. —  It  is  an  objection  to  a  particular  juror,  and 
is  either: 
First.    General,  that  the  juror  is  disqualified  from  serving  in  any  case;  or, 
Second.    Particular,  that  he  is  disqualified  from  serving  in  the  case  on  trial, 
a  S.  ok  116,  §  16.    241198. 

Sec.  6845.    General  causes  defined. — Oeneral  causes  of  challenge  are: 
First.    A  conviction  for  a  felony.  \^ 
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S£08.  6846-63^8.]  ohallenoino  jubobs. 

Second.  A  want  of  any  of  the  qualifications  prescribed  by  the  laws  to  ren- 
der a  person  a  competent  juror. 

Third.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  the  mind,  or 
organs  of  the  body,  as  renders  him  incapable  of  performing  the  duties  of  a 
juror. 

G.  S.  ch.  116,  §  17.     26  M.  603. 

Sec.  QH6,    Faxticular  causes  defined.— Particular  causes  of  challenge 

are  of  two  kinds: 

First.  For  such  a  bias,  as,  when  the  existence  of  the  facts  is  ascertained, 
in  judgment  of  law  disqualifies  the  juror,  and  which  is  known  in  this  chapter 
as  implied  bijis; 

tSecond.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror,  in  refer- 
ence to  the  case  or  to  either  party,  which  satisfies  the  triers,  in  the  exercise  of 
a  sound  discretion,  that  he  cannot  try  the  issue  impartially  and  without  preju- 
dice to  tlie  substantial  rights  of  the  party  challenging,  and  which  is  known  in 
this  statute  as  actual  bias. 

G.  S.  ch.  116,  §18. 

Sec.  6847.    Implied  bias. —  A  challenge  for  implied  bias  may  be  taken  for 

all  or  any  of  the  following  causes,  and  for  no  other. 

19  M.  484. 

First.  The  consanguinity  or  aflBnity,  within  the  ninth  degree,  to  the  person 
alleged  to  be  injured  by  the  offence  charged,  or  to  the  person  on  whose  com- 
plaint the  prosecution  was. instituted,  or  to  the  defendant,^  or  to  any  one  of 
the  attorneys,  either  for  the  prosecution  or  for  the  defence. 

20  M.  313. 

Second.  Standing  in  relation  of  guardian  and  ward,  attorney  and  client, 
master  and  servant,  landlord  and  tenant,  or  being  a  member  of  the  family  of 
the  defendant,  or  of  the  person  alleged  to  be  injured  by  the  oflfence,  or  on 
whose  complaint  the  prosecution  was  instituted,  or  in  his  employment  on 
wages. 

Ihird.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or  having 
complained  at:ainst,  or  been  accused  by  him,  in  a  criminal  prosecution. 

Fourth.  Having  served  on  the  grand-jury  which  found  the  indictment,  or 
on  a  coroner's  jury  which  inquired  into  the  death  of  the  person  whose  death 
is  the  subject  of  indictment. 

Fitili.  Having  served  on  a  trial  jury,  which  has  tried  another  pereon  for 
the  offence  charged  in  the  indictment. 

Sixth.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  indict- 
ment, and  wjjose  verdict  was  set  aside,  or  which  was  discharged  without  a  ver- 
dict, after  the  cause  was  submitted  to  it. 

18  M.  83. 

Seventh.  Having  served  as  a  juror  in  a  civil  action,  brought  a^gainst  the 
defendant  for  the  act  charged  as  an  offence. 

Eighth.  If  the  offence  charged  is  punishable  with  death,  the  entertaining 
of  such  conscientious  opinions,  as  would  preclude  his  Unding  the  defendant 
guilty,  in  which  case  he  shall  neither  be  permitted  nor  compelled  to  serve  as 
a  juror. 

G.  S.  ch.  116,  §  19,  as  amended  1878,  ch.  24.  Amendment  inserted  "or  to  the  person,"  and 
matter  below  *  ia  Mrst  subdivision.    26  M.  503i 

Seo.  6848.  Actual  bias. —  A  challenge  for  actual  bias  may  be  taken  for 
the  cause  mentioned  in  the  second  subdivision  of  section*  eighteen, and  for  no 
other  cause. 

G.  ach^!ll6,  §20.    1  Sec  6846. 
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CHALLENGING  JTTB0E8.  [SeOS.  6849-6857. 

Sbo.  6849.  Exemption  from  jury  duty  not  a  cause.— An  exemption 
from  service  on  a  jury  is  not  a  cause  of  challenge,  but  the  privilege  of  the 
person  exempted. 

G.&ch.  116.  §31. 

Seo.  6850.  How  challenge  to  be  .Stated.— In  a  challenge  for  implied 
bias,  one  or  more  of  the  causes  stated  in  section^  nineteen  shall  be  alleged;  in 
a  challenofe  for  actual  bias,  the  cause  stated  in  the  second  subdivision  of  sec- 
tion ^  eighteen  shall  be  alleged ;  in  either  case,  the  challenge  may  be  oral,  but 
shall  be  entered  upon  the  minutes  of  the  court. 

G.  a  ch.  116,  §  22.    1  Sec.  6847.    »  Sec  6846. 

Sec.  6851.  Adverse  party  to  except. —  The  adverse  party  may  except 
to  the  challenge  in  the  same  manner  as  to  a  challenge  to  a  panel,  and  the 
same  proceedings  shall  be  had  thereon  as  prescribed  in  sections^  five,  six  and 
seven,  except  that  if -the  challenge  is  sustained,  the  juror  shall  be  excluded. 
The  adverse  party  may  also  oiFally  deny  the  facts  alleged  as  the  ground  of 
challenge. 

G.  S.  ch.  116,  §  23,  as  amended  1881,  ch.  9.  Approved  March  8d.  Ajnendment  struck  out 
**  except  that  if  the  exception  is  allowed  "  and  inserted  "  except  that  if  the  challenge  is  sus* 
tained."    i  Sees.  6833-6885. 

Sec.  6852.  When  cause  is  non-citizenship.— In  any  action  or  pro- 
ceeding, when  either  party  challenges  a  juror  on  the  ground  that  he  .is  not  a 
citizen  of  the  United  States,  the  sworn  testimony  of  the  juror  so  challenged, 
or  a  duly  authenticated  copy  of  his  certificate  of  naturalization,  offered  in  evi- 
dence, shall  be  prima  facie  evidence  of  such  person's  qualification  in  such 
respect;  and  the  burden  of  proving  such  alleged  disqualification  shall  be  in- 
cumbent upon  the  party  to  the  action  or  proceeding  interposing  the  chal- 
lenge. 

1889,  ch.  49:  "An  act  relating  to  the  challenging  of  grand  jurors.**  Approved  AprU  24, 
188a    Rep.  1891,  ch.  84 

Tjbial  of  Challenob, 

Sec.  6853.  Manner  of. —  If  the  facts  .are  denied,  the  challenge  shall  be 
tried  as  follows: 

First.     For  implied  bias,  bv  the  court; 

Second.  For  actual  bias,  by  triers,  unless,  in  cases  not  capital,  the  parties 
consent  to  a  trial  by  the  court. 

G.  a  ch.  116,  §  24.    6  M.  319;  34  M.  433. 

Sko.  6854.  Triers. —  The  triers  shall  be^  three  impartial  persons,  not  on 
the  jury  panel,  appointed  by  the  court.  Airchalienges  for  actual  bias  shall 
be  tried  by  the  triers  thus  appointed,  a  majority  of  whom  may  decide. 

O.  S.  ch.  116,  §  25. 

Sbo.  6855.  Triers  to  be  sworn.—  The  triers  shall  be  sworn  generally  to 
inquire  whether  or  not  the  several  persons  who  may  be  challenged,  and  m  re- 
spect to  whom  the  challenges  are  given  to  them  in  charge,  are  true,  and  to 
decide  the  same  according  to  evidence. 

a  S.  ch.  116,  §  26.     12  M.  538. 

Sec.  6856.  Juror  examined. —  Upon  the  trial  of  a  challenge  to  an  indi- 
vidual juror,  the  juror  challenged  may  be  examined  as  a  witness,  to  prove  or 
disprove  the  challenge,  and  is  bound  to  answer  every  question  pertinent  to 
the  inquiry  therein. 

O.  a  oh.  116,  g  27. 

Seo.  6857.  Other  evidence. —  Other  witnesses  may  also  be  examined  on 
either  side;  and  the  rules  of  evidence  applicable  to  the  trial  of  other  issues 
shall  govern  the  admission  or  exclusion  of  testimony  on  the  trial  of  the  chal- 
lenge. 

G.  a  ch.  116,  §  2a    41N.W.  495;40M.65,  6a 
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SecS.  eSSO-eSeO.]  OHAIXEltGING  JTJEOB8. 

Sna  6858,  Court  determine  implied  bias,—  On  the  trial  of  a  ohallengj 
for  implied  bias,  the  court  shall  determine  the  law  and  the  fact,  and  either 
allow  or  disallow  the  challenge,  and  direct  an  entry  accordingly  upon  the 

minutes. 

a  S.  ch,  116,  §  29. 

Sec.  6859.  Instructions  t^  triers, —  On  the  trial  of  a  challenge  for  act- 
ual bias,  when  the  evidence  is  concluded,  the  court  shall  instruct  the  triers 
that  it  is  their  duty  to  find  the  challenge  true,  if  the  evidence  establishes  the 
existence  of  a  state  of  mind  on  the  part  of  the  juror  in  reference  to  the  case, 
or  to  either  party,  which  satisfies  them,  in  the  exercise  of  a  sound  discretion, 
that  he  cannot  try  the  issue  impartially  and  without  prejudice  to  the  substan- 
tial rights  of  the  party  challenging;  and  that,  if  otherwise,  they  shall  find  the 
challenge  not  true.    The  court  can  give  them  no  other  instruction. 

G.  a  ch.  116,  §  80. 

Seo.  0860.  Decision  of  triers.— The  triers' shall  thereupon  find  the  chal- 
lenge either  true  or  not  true,  and  their  decision  is  final.  If  they  find  it  traei 
the  juror  shall  be  excluded. 

a  a  ch.  116,  §  8t    4 11  488;  26  H  185. 
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CHAPTER  103  (G.  S.  ch.  117). 


APPEALS  AND  WRITS  OP  ERROR  IN  CRIMINAL  CASES. 


Sections, 
6851. 


«8i8. 
6864 

6865. 
6866. 


When  allowed. 
Stay  of  proceedings  on  appeal. 
Wtit  of  error,  by  whom  granted. 
Stay  of  proceedings  on  writ  of 

error. 
Return  to  sapreme  court. 
Bill  of  exceptions. 


Sections. 
6867. 
68h8. 


6870. 
6871. 

6872. 


Proceedings  in  appellate  oonrt 
RecognizHuce  on  appeal. 
Committal  of  defendant. 
Dismissal  of  appeal. 
Certifying  proceedings  to  supreme 

court 
Stay  of  other  cases. 


Seo.  6861.  When  allowed. —  Criminal  cases  may  be  removed  by  the  de- 
fendant to  the  supreme  court,  by  appeal  or  writ  of  error,  at  any  time  within 
six  months  after  judgment,*  or  after  the  decision  of  a  motion  denying  a  new 
trial;  but  if  the  order  denying  a  new  trial  is  affirmed  upon  hearing  upon  the 
merits,  no  appeal  shall  be  allowed  from  the  judgment. 

6.  S.  ch.  117,  §  1,  as  amended  1870»  ch.  76,  ^  2.  Amendment  below  *  and  substitution  of 
word  "judgment"  for  "conviction."    2  M.  123.  224;  8  M.  214;  10  M.  63;  21  M.  462. 

Sec.  6862.  Stay  of  proceedings  on  appeal.—  When  an  appeal  is  taken, 
it  shall  not  stay  the  execution  of  the  judgment,  unless  an  order  to  that  effect 
is  made  hy  the  judge  who  tried  the  cause,  or  a  judge  of  the  supreme  court. 
Notice  of  the  appeal  and  the  order  staying  proceedings,  if  any;  shall  be  filed 
with  the  clerk  of  the  court  where  the  judgment  is  entered,  and  served  on  the 
attorney -general.  ♦ 

O.  a  cb.  117,  §  2.    24  M.  175;  42  M.  154. 

Seo.  6863.  Writ  of  error,  by  whom  granted.— No  writ  of  error  upon 
a  judgment  for  any  capital  offence  shall  issue,  unless  allowed  by  one  of  the 
judges  of  the  supreme  court,  after  notice  given  to  the  attorney-generaL 

G.  a  ch.  117,  §  8. 

Sko.  6864.  Stay  of  proceedings  on  writ  of  error —  Writs  of  error  upon 
judgment  in  all  other  criminal  cases  shall  issue  of  course,  but  they  shall  not 
stay  or  delay  the  execution  of  the  judgment  or  sentence,  unless  allowed  by 
one  of  the  judges  of  the  supreme  court  with  an  express  order  thereon  for  a 
stay  of  proceedings  on  the  judgment  or  sentence. 

O.  a  ch.  117,  §  4. 

Seo.  6865.  Return  to  supreme  court. — Upon  an  appeal  being  perfected, 
or  a  writ  of  error  filed  with  him,  the  olerk  shall  transmit  to  the  supreme  court 
a  copy  of  the  judgment  roll,  and  of  the  bill  of  exceptions,  if  any. 

G.  a  ch.  117,  g  5. 

Sec.  6866.  Bill  of  exceptions. —  Any  person  who  is  convicted  of  a  crime 
before  the  district  court  or  court  of  common  pleas  aforesaid,  being  aggrieved 
by  any  opinion,  direction  or- judgment  of  the  court  in  any  matter  of  law, 
may  allege  exceptions  to  such  opinion,  direction  or  judgment;  which^excep- 
tions,  being  reduced  to  writing  in  a  summary  manner,  and  presented  to  the 
court  any  time  before  the  end  of  the  term,*  or  at  any  special  term  thereafter 
which  the  court  may  designate  for  such  purpose,*  and  being  found  conformable 
to  the  truth  of  the  case,  shall  be  allowed  and  signed  by  the  judge.f  and  may 
be  used  on  a  motion  for  a  new  trial,  and,  when  judgment  is  rendered,  shall  be 
attached  to  and  become  a  part  of  the  judgment-roll. 

0.  a  ch.  117,  §  0,  as  amended  1870,  ch.  76,  §  8.  Amendment  between  *  *  and  below  f •  4  M. 
179;  S8 IL  8&»;  »8  M.  86;  42  M.  183. 
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Sacs.  6867-6872.]  appeals  a.kd  wjwts  op  ebbob. 

Seo.  6867.  Proceedings  in  appellate  court.—  No  assignment  of  errors 
or  joinder  in  error  is  necessary  upon  any  writ  of  error  issued  in  a  criminal 
case;  but  the  court  shall  proceed  6r\  the  return  thejreto,  and  render  judgment 
upon  the  record  before  them.  If  the  court  affirms  the  judgment,  it  shall  di- 
rect the  sentence  pronounced  to  be  executed,  and  the  same  shall  be  executed 
accordingly.  If  it  reverses  the  judgment  rendered,  it  shall  either  direct  a 
new  trial,  or  that  the  defendant  be  absolutely  discharged,  as  the  case  may  re- 
quire. 

as.  ch.  117,  §7,    26  M.  495. 

Seo.  6868.  Recognizance  on  appeal. —  If,  upon  appeal  or  writ  of  error, 
a  party  is  admitted  to  bail,  he  may  recognize  to  the  state  of  Minnesota  in 
such  sum  as  the  judge  shall  order,  with  sufficient  sureties,  for  his  personal 
appearance  at  the  supreme  court  of  the  then  next  term  thereof,  and  to  enter 
and  prosecute  his  exceptions  with  effect,  and  abide  the  sentence  thereon,  and 
in  the  meantime  keep  the  peace,  and  be  of  good  behavior;  and  the  judge  may,* 
in  his  discretion,  allow  any  person  so  to  recognize,  charged  with  an  offenoe 
not  punishable  with  death. 

aach.  117,  §8.    24  M.  367. 

Seo.  6869.  Committal  of  defendant. —  If  any  person^  so  appealing  or 
taking  a  writ  of  error,  does  not  so  recognize,  he  shall  be  committee!  to  prison 
to  await  the  decision  of  the  supreme  court;  and,  in  that  case,  the  clerk  of  the 
Qourt  in  which  the  conviction  was  had,  shall  file  a  certified  copy  of  the  record 
and  proceedings  in  the  case  in  the  supreme  court,  and  the  court  shall  have 
cognizance  thereof,  and  consider  and  decide  the  questions  of  law,  and  shall 
render  judgment  or  make  such  order  thereon  as  law  and  justice  require;  and 
if  a  new  trial  is  ordered,  the  cause  shall  be  remanded  to  the  said  district  court 
for  such  new  .trial. 

G.  &  ch.  117,  §  9.     8  M.  246;  26  M.  495 :  48  M.  490s 

Seo.  6870.  Dismissal  of  appeal. —  If  any  of  the  proi?tsions  herein  made 
requisite  to  the  taking  of  an  appeal  or  a  writ  of  error  are  not  complied  with,* 
the  supreme  court  may  dismiss  the  same;  but  no  discontinuance  or  dismissal 
of  an  appeal  or  writ  of  error  in  the  supreme  court  shall  preclude  the  party 
from  suing  out  another  writ  of  error,  or  taking  another  appeal,  in  the  same 
cause,  within  the  time  limited  by  law. 

a  8.  ch.  117,  8  10. 

Sko.  6871.  Certifying  proceedings  to  supreme  court.—  If  upon  the 
trial  of  any  person  who  shall  be  convicted  in  any  district  court, or  in  the  court 
of  common  pleas  of  Ramsey  county,  or  if,  upon  any  demurrer  to  an  indict* 
ment,  or  to  a  special  plea  or  pleas  to  an  indictment,  or  upon  any  motion  upon 
or  relating  to  an  indictment,  any  question  of  law  shall  arise,  which,  in  the 
opinion  of  the  judge  of  such  court,  shall  be  so  important  or  so  doubtful  as  to 
require  the  decision  of  the  supreme  court,  he  shall,  if  the  defendant  desire  it 
or  consent  thereto,  report  the  case,  so  far  as  niay  be  necessary  to  present  the 
question  or  questions  of  law  arising  therein,  and  certify  the  said  report  to  the 
supreme  court  of  the  state;  and  thereupon  all  proceedings  in  said  cause  shall 
be  stayed  until  the  decision  of  said  supreme  court  shall  be  made. 

1870,  ch.  76,  ^  1 :  "  An  act  to  amend  chapter  1 17  of  the  statutes  of  Mmnesota,  relating  to  ap- 
peals and  writs  of  error  in  criminal  caaes.*'  Appvoved  March  8th.  33  M.  29,  ;{1 ;  dJ  M.  36 ;  i? 
fi.  534;«41  N.  W.  868 :  43  M.  303. 

6bo.  6872.  Stay  of  other  cases. —  Other  criminal  causes  in  said  court  in- 
volving or  depending  upon  the  same  questions  may,  if  the  defendants  desird 
or  consent  thereto,  1^  staved  in  like  manner  until  the  decision  of  the  cause  so 
certified. 

1870.  ch.  76,  §  3. 
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CHAPTER  104  (G.  S,  ch.  118). 


JUDGMENTS  IN  CRIMINAL  CASES  AND  THE  EXECUTION  THEREOF. 


Sections, 
687& 
6b74. 
6875. 
6876. 

6877. 


Entiy  of  judgement 
Transcript  for  sheri^. 
Sentence  to  state  prison. 
Sentence   when   punishment  not 

provided  by  statute. 
ReKX)gnizance,  when. 


Sections, 
687«. 
6879. 

6880. 
6881-6889. 


Breach  of  recognizance. 

How  sentence  executed  where  no 

jail  in  county. 
Ball  and  chain  etc.,  prohibited. 
In  capital  cases. 


Sec.  6873.  Entry  of  judgment. —  When  judgment  upon  a  conviction  is 
rendered,  the  clerk  shall  enter  the  same  upon  the  minutes,  stating  briefly  the 
offense  for  which  the  conviction  was  had,  and  immediately  annex  together  and 
file  the  following  papers,  which  constitute  the  judgment  roll: 

First.  A  copy  of  the  minutes  of  challenge  interposed  by  the  defendant  to 
the  panel  of  the  grand-jury,  or  to  an  individual  grand-juror,  and  the  proceed- 
ings and  decisions  thereon ; 

Second.    The  indictment,  and  a  copy  of  the  minutes  of  the  plea  or  demurrer ; 

Third.  A  copy  of  the  minutes  of  any  challenge  interposed  to  the  panel  of 
the  trial  jury,  to  an  individual  juror,  and  the  proceedings  and  decision  thereon ; 

Fourth.    A  copy  of  the  minutes  of  the  trial ; 

Fifth.    A  copy  of  the  minutes  of  the  judgment; 

Sixth.    The  bill  of  exceptions,  if  there  is  one. 

G.  a  ch.  118,  §  1. 

Sec.  6874.  •  Transcript  for  sheriff. —  Whenever  any  person  convicted  of 
an  ofiFence  is  sentenced  to  pay  a  fine,  or  costs,  or  to  be  imprisoned  in  the 
county  jail,  or  state  prison,  th*e  clerk  of  the  court  shall,  as  soon  as  may  be, 
make  out  and  deliver  to  the  sheriff  of  the  county,  or  his  deputy,  a  transcript 
from  the  minutes  of  the  court,  of  such  conviction  and  sentence,  duly  certified 
by  such  clerk,  which  shall  be  a  sufScfent  authority  for  such  sheriff  to  execute 
SQch  sentence;  and  he  shall  execute  the  same  accordingly. 

O.  a  ch.  118,  §  2. 

Sec.  6875.  Sentence  to  state  prison. —  In  every  case  in  which  punish- 
ment in  the  state  prison  is  awarded  against  any  convict,  the  form  of  the  sen- 
tence shall  be,  that  he  be  punished  by  confinement  at  hard  labor:  provided^ 
that  whenever  practicable,  the  term  of  imprisonment  shall  be  so  fixed  that 
it  will  expire  between  the  first  day  of  April  and  the  first  day  of  November. 

a.  a  cH.  118,  g  5.    26  M.  497. 

Sbo.  6876.  When  punishment  not  provided  by  statute.— In  any 
case  of  legal  conviction,  where  no  punishment  is  provided  by  statute,  the  court 
shall  award  such  sentence  as  is  according  to  the  degree  and  aggravation  of 
the  offence,  not  cruel  or  unusual,  nor  repugnant  to  the  constitutional  rights 
of  the  party. 

O.  a  cb.  118,  §  6. 

Sec.  6877.  Becognizancid,  when. —  Every  court  before  whom  any  person 
is  convicted  upon  an  indictment  for  any  offence  not  punishable  with  death,  or 
by  imprisonment  in  the  state  prison,  or  county  jail,  may,  in  addition  to  the 
punishment  prescribed  by  law,  require  such  person  to  recognize,  with  sufB- 
cient  sureties,  in  a  reasonable  sum,  to  keep  the  peace,  or  to  be  of  good  be- 
havior, or  both,  for  any  term  not  exceeding  two  years,  and  to  stand  committed 
until  he  shall  so  recognize. 

G.  S.  ch.  118.  §  7. 
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fisos.  6878-6883.J  judgments  in  obihinal  oases. 

Seo.  6878.  Breach  of  recognizance.— In  case  of  the  breach  of  the  con- 
ditioDs  of  any  such  recognizance,  the  same  proceedings  shall  be  had  that  are 
by  law  prescribed  in  relation  to  recognizances  to  keep  the  peace. 

G.  a  ch.  118.  §  8. 

Sko.  6879.  Where  no  jail  in  county.—  Whenever  it  appears  to  the 
court,  at  the  time  of  passing  sentence  upon  any  convict  who  is  to  be  punished 
by  confinement  in  the  state  prison,  or  county  jail,  that  there  is  no  jail  in  the 
county  in  which  the  oflfence  was  committed,  suitable  for  the  confinement  of 
such  convict,  the  court  may  order  the  sentence  to  be  executed  in  any  county 
in  this  state,  in  which  there  is  a  jail  suited  to  that  purpose;  and  the  expenses 
of  supporting  such  convict  shall  be  borne,  if  such  convict  was  sentenced  to 
imprisonment  in  the  county  jail,  by  the  county  in  which  the  oflfence  was  com- 
mitted. 

G.  S.  ch.  118,  §  9. 

Seo.  6880.  Ball  and  chain,  etc.,  prohibited.—  That  it  shall  be  unlaw- 
ful for  the  authorities  of  any  city,  village,  town,  or  other  municipal  corpora- 
tion, or  other  person,  to  require  any  person,  as  a  punishment  for  crime,  or  the 
violation  of  an}"^  ordinance  or  municipal  regulation,  to  labor  upon  the  streets, 
parks,  or  other  public  works,  with  ball  and  chain  attached;  or  to  cause  or  re- 
quire any  such  person,  as  a  punishment  for  crime,  to  be  held,  tied  or  bound  in 
public:  provided^  that  this  act  shall  not  be  so  construed  as  to  prevent  any  per- 
son under  arrest  being  tied  or  bound,  for  the  purpose  of  taking  such  person 
to  or  to  and  from  any  jail,  prison,  or  other  place  used  for  holding  in  custody 
persons  under  arrest. 

1874,  ch.  45:  *'  An  act  to  prohibit  the  use  of  the  ball  and  chain  and  the  punishment  of  crim- 
inals in  public."    Approved  February  24,  1874. 

Capital  Cases. 

Seo.  6881.    Record  certified  to  governor  —  Executive  warrant. — 

When  any  person  is  convicted  of  any  crime  for  which  sentence  of  death  is 
awarded  against  him,  the  clerk  of  the  court,  as  soon  as  may  be,  shall  make 
out  and  deliver  to  the  sheriff  of  the  county  a  certified  copy  of  the  whole 
record  of  the  conviction  and  sentence;  and  the  sheriff  shall  forthwith  trans- 
mit the  same  to  the  governor;  and  the  sentence  of  death  shall  not  be  exe- 
cuted upon  such  convict  until  a  warrant  is  issued  by  the  governor,  under  the 
seal  of  the  state,  with  a  copy  of  the  record  thereto  annex^,  commanding  the 
sheriff  to  cause  the  execution  to  be  done;  and  the  sheriff  shall  thereupon  cause 
to  be  executed  the  judgment  and  sentence  of  the  law  upon  such  convict. 

G.  S.  ch.  lis.  §  3.  See  14th  amendment  to  United  Stated  constitution.  88  M.  870^  41  N.  'W. 
463 ;  40  >f.  65,  75. 

Seo.  6882.  Judge  to  send  statement  to  governor.— The  judge  of  the 
court  at  which  a  conviction  requiring  judgment  of  death  is  had,  shall,  imme- 
diately after  conviction,  transmit  to  the  governor,  by  mail,  a  statement  of  tho 
conviction  and  judgment,  and  of  the  testimony  given  at  the  trial. 

G.  a  ch.  118,  §  4. 

Sec.  6S83.  Who  may  be  respited.— If  it  appears  to  the  satisfaction  of 
the  governor,  that  any  convict  who  is  under  sentence  of  death  has  become  in- 
sane, the  warrant  for  his  execution  may  be  delayed,  or,  if  such  warrant  has 
been  issued,  the  execution  thereof  may  be  respited  from  time  to  time,  so  long 
as  the  governor  thinks  proper;  and  if  any  female  convict  who  is  under  sen- 
tence of  death  shall  be  quick  with  child,  the  governor  shall  forbear  to  issue  a 
warrant  for  the  execution,  or,  if  such  warrant  has  been  issued,  the  execution 
thereof  shall  be  respited,  until  it  appears  to  the  satisfaction  of  the  governor 
that  such  female  is  no  longer  quick  with  child. 

Q.  a  ch.  118,  §  10. 


Digitized  by 


Google 


JUDGMENTS  IN  OBIMINAL  OASES.  [SeOS.  6884-68S9. 

Seo.  6884.  How  punishment  of  death  inflicted.—  The  mode  of  in- 
flicting the  punishment  of  death  shall  in  all  cases  be  hanging  by  the  neck 
until  the  person  is  dead. 

18S9,  ch.  20.  §  1 :  "An  act  providing  the  mode  of  inflicting  the  punishment  of  death,  the 
manner  in  which  the  same  shall  be  carried  into  efl^cct,  and  declaring  a  violation  of  any  of  the 
provisions  of  this  act  to  be  a  misdemeanor."  Approved  April  24, 1889.  Repeals  all  inconsist- 
ent acts.  G.  S.  ch.  118,  $:$  11,  provided:  ''The  punishment  of  death  shall  in  all  cases  be  in- 
flicted by  hanging  the  Cbnvict  by  the  neck  until  he  is  dead ;  and  the  sentence  shall,  at  the 
time  directed  by  the  warrant,  be  executed  at  such  place  within  the  county  as  the  sheriff 
shaU  select."    This  seems  to  be  superseded  by  g§  1,  8,  ch.  20,  acts  1889. 

Sec.  6885.  Execution  of  warrant.— Whenever  the  punishment  of  death 
is  inflicted  upon  any  convict  in  obedience  to  a  warrant  from  the  governor  of 
the  state,  the  sheritf  of  the  county  shall  be  present  at  the  execution,  unless 
prevented  bv  sickness  or  other  casualty;  and  he  may  have  such  military  guard 
as  he  may  think  proper.  He  shall  return  the  warrant  with  a  statement  under 
his  hand  of  doings  thereon  as  soon  as  may  be  after  the  said  execution  to  the 
governor,  and  shall  also  file  in  the  clerk's  office  of  the  court  where  the  con- 
viction was  had  an  attested  copy  of  the  warrant  and  statement  aforesaid,  and 
the  clerk  shall  subjoin  a  brief  abstract  of  such  statement  to  the  record  of  con- 
viction and  sentence. 

1889,  ch.  20.  §  2.    Same  as  §  12,  ch.  118,  G.  S. 

Seo.  6886.  How  executed. —  The  warrant  of  execution  shall  be  executed 
before  the  hour  of  sunrise  of  the  day  designated  in  the  warrant  and  within 
the  walls  of  the  jail  in  all  cases  where  the  jail  is  so  constructed  that  it  can  be 
conveniently  done  therein ;  but  when  the  jail  is  not  so  constructed,  the  war- 
rant shall  be  executed  within  an  enclosure  which  shall  be  higher  than  the  gal- 
lows, and  shall  exclude  the  view  of  persons  outside,  and  which  shall  be 
prepared  for  that  purpose,  under  the  direction  of  the  sheriff,  in  the  immediate 
vicinity  of  the  jail,  or  if  there  be  no  jail  in  the  county,  at  some  convenieut 
place  at  the  county  seat,  to  be  selected  by  the  sheriff. 

1889,  ch.  20,  g  8. 

Sec.  6887.  Solitary  confinement.—  After  the  issue  of  the  warrant  for 
execution  by  the  governor,  the  prisoner  shall  be  kept  in  solitary  confinement, 
and  the  following  persons  shall  be  allowed  to  visit  him,  but  none  other,  viz.: 
The  sheriff  and  his  deputies,  the  prisoner's  counsel,  any  priest  or  clergyman 
the  prisoner  may  select,  and  the  members  of  his  immediate  family. 

1889,  ch.  20,  g  4. 

SEa  6888.  Present  at  execution.—  Besides  the  sheriff  and  his  assistants, 
the  following  persons  may  be  present  at  the  execution,  but  none  other:  The 
clergyman  or  priest  in  attendance  upon  the  prisoner  and  such  other  persons  as 
the  prisoner  may  designate,  not  exceeding  three  in  number,  a  physician  or 
surgeon,  to  be  selected  by  the  sheriff,  and  such  other  persons  as  the  sheriff 
may  designate,  not  exceeding  six  in  number,  but  no  person  so  admitted  shall 
be  a  newspaper  reporter  or  representative.  No  account  of  the  details  of  such 
execution,  beyond  the  statement  of  the  fact  that  such  convict  was  on  the  day 
in  question  duly  executed  according  to  law,  shall  be  published  in  any  news- 
paper. 

1889,  ch.  20,  g  5.  ( 

Sec  6889.    Penalty. —  Any  person  who  shall  violate  or  omit  to  comply 
with  any  of  the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor. 
1889,  ch.  20,  §  0. 
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CHAPTER  105  (G.  S.  ch,  119). 

PARDONS. 

Sections, 

6890.  Powers  of  the  governor. 

6891.  Proceedings  under  the  warrant. 

Sec.  6890.  Powers  of  the  governor. —  In  all  cases  in  which  the  governor 
is  authorized  to  grant  pardons,  he  may,  upon  the  petition  of  the  person  con- 
victed, grant  a  pardon,  upon  such  conditions,  and  with  such  restrictions,  and 
under  such  limitations,  as  he  may  think  proper;  and  he  may  issue  his  Wi^r'-ant 
to  all  proper  officers  to  carry  into  effect  such  constitutional  pardon;  which 
warrant  shall  be  obeved  and  executed  instead  of  the  sentence,  if  any,  which 
was  originally  awarded. 

G.  ach.  119.  §1. 

Sec.  6891.  Proceedings  under  the  warrant.— Whenever  any  convict 
is  pardoned  by  the  governor,  or  his  punishment  is  commuted,  the  oflacer  to 
whom  the  warrant  For  that  purpose  is  issued,  after  executing  the  same,  shall 
make  return  thereof,  under  his  hand,  with  his  doings  thereon,  to  the  governor, 
as  soon  as  may  be;  and  he  shall  also  file  with  the  clerk  of  the  court  in  which 
the  offender  was  convicted,  an  attested  copy  of  the  warrant  and  return,  a  brief 
abstract  of  which  the  clerk  shall  subjoin  to  the  record  of  his  conviction. 

a  S.  ch.  119,  §  2. 
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CHAPTER  106  (G.  S.  ch.  120). 
JAELS  AND  PRISONS. 


Seetions, 

6899-6896. 

6897-6900. 

6901-69^3. 

691^-6915. 


6916. 
6917. 


69ia 
6919. 
6920. 
6921. 


6924. 
6925. 
6926. 
69>7. 
69^8. 
6929. 
6930. 
6931. 
6932. 
6933. 
6934. 
69.5. 
6936. 

6937. 


6939. 


6941. 
6942. 


COUNTT  J  AHA 

In  generaL 
SherifiTa  duties. 
Conduct  of  jails. 
Escapes. 

STATE  PRISON. 

State  prison  located  at  Stillwater. 

Managers — Appoin^ent  —  Term 
of  oflBca 

Organization  of  board. 

Duties  of  board.* 

Officers  appointed  by  board. 

Officers  and  employees  appointed 
by  warden. 

Board  to  fix  compensation  of  offi- 
cei-s. 

Bonds  of  officers  and  oaths  of  of- 
fice. 

Duties  of  warden. 

Duties  of  deputy  warden. 

Duties  of  the  clerk. 

Duties  of  the  treasurer. 

Duties  of  the  physician. 

Duties  of  the  chaplains. 

Duties  of  principal  teacher. 

Duties  of  the  matron. 

Duties  of  the  steward. 

Duties  of  the  hospital  steward. 

Duties  of  the  store-keeper. 

Duties  of  other  officers. 

Managers  and  officers  not  to  be 
interested  in  contracts. 

Prison  officers  not  to  receive  other 
compensation  than  that  pro- 
vided by  law. 

Business  transactions  in  the  name 
of  the  warden. 

Miscellaneous  receipts. 

Maintenance  of  prison  library. 

Clothing  and  food  for  convicts. 

Convicts  on  discharge  furnished 
with  clothes. 

I 


Sections. 

6943.  Commitment   papers  —  Duties  of 

clerk  of  court  and  sheriff. 

6944.  Fees  and  expenses  for  taking  con- 

victs to  prison. 

6945.  United  States  prisoners  to  be  re- 

ceived —  Expenses. 

6946.  Prison  discipline. 

6947.  Injury  of  unruly  convicts. 

6948.  Confinement  in  separate  cella. 

6949.  Intoxicating  liquors. 

6950.  Convicts     communicating     with 

warden  and  managers. 

6951.  Contagious  diseases. 

6952.  Rewards  for  escaped  convicts. 

6953.  Rewards,  how  ap])roved  and  paid. 

6954.  Who  may  visit  prison  at  pleasure. 

6955.  Communication  with  convicts. 

6956.  Diminution  of  sentence  for  good 

conduct. 

6957.  Compensation  for  good  conduct. 
695^.     Solitary  confinement  forbidden. 
6959.    Maintenance  of  discharged  pau- 
pers. 

EMPLOYMENT  OP    CONVICTS   IN    STATE  PRISON. 


6960.  Trade  of  convict  ascertained  be- 

fore sentence. 

6961.  Convict  to  be  employed. 

6962.  Government  of  employment 
696d.  Systems  of  employment. 

6964.  Duty  of  warden. 

6965.  Lease  of  prison  shops. 

6966.  Letting  to  service. 

6967.  Duty  of  beard  of  managers. 

6968.  Rejection  of  bids. 

6969.  Rules  for  contractors. 

6970.  Separate  proposals. 

6971.  Revenues  paid  to  warden. 

6972.  Employment  on  state  account. 

6973.  Warden  to  keep  accounts. 

6974.  Officers  not  to  be  interested. 

6975.  Appropriation.  ^ 

6976.  Repeal.  ^ 


TITLE  1.       , 

COUNTY  JAlLa 
See  1893,  ch.  157. 
In  General. 

Sec.  6892.  Jail  for  every  county.—  There  shall  be  established  and  kept 
in  every  county,  by  authority  of  the  board  of  county  commissioners,  and  at 
the  expense  of  the  county,  a  jail  for  the  safe-keeping  of  prisoners. 

G.  a  ch.  120,  §  1. 

Sec.  6893.     When  no  sufllcient  jail.— When  there  is  no  sufficient  jail  in 

any  county  wherein  any  criminal  offence  has  been  committed,  the  examining 

magistrate  upon  his  own  motion,  or  the  district  judge  upon  application  of  the 

sheriff,  may  order  any  person  charged  with  a  criminal  offence,  and  directed  to 
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be  committed  to  prison,  to  be  sent  to  the  jail  of  the  county  nearest  having  a 
sufficient  jail;  and  the  sheriff  of  such  nearest  county  shall,  on  exhibit  of  such 
magistrate  or  judge's  order,  receive  and  keep  in  custody,  in  the  jail  of  his 
county,  the  prisoner  ordered  to  be  committed  as  aforesaid;  and  the  said  sher- 
iff shall,  upon  the  order  of  the  district  court  or  a  judge  thereof,  re-deliver  such 
prisoner  when  demanded. 
G.  S.  ch.  120,  §  8.    25  M.  885. 

Sec  6894.  Fugitives  from  justice —  Any  county  jail  may  be  used  foi 
the  safe  keeping  of  any  fugitive  from  justice  in  this  state,  in  accordance  witli 
the  provisions  of  any  act  of  congress;  and  the  jailor  shall  be  entitled  to  rea- 
sonable compensation  for  the  support  and  custody  of  such  fugitive  from  the 
officer  having  him  in  custody. 

G.  S.  ch.  120,  §  4. 

Sec.  6895.  United  States  prisoners.— All  sheriffs  and  jailors  to  whom 
any  person  is  sent  or  committed  by  virtue  of  legal  process  issued  by  or  under 
the  authority  of  the  United  States,  shall  be  and  th^y  are  required  to  receive 
such  person  into  custody,  and  to  keep  him  safely  until  discharged  by  due 
course  of  law;  and  all  such  sheriffs  and  jailors  offending  in  the  premises  shall 
be  liable  to  the  same  pains  and  penalties,  and  the  parties  aggrieved  shall  be 
entitled  to  the  same  remedies  against  them  or  any  of  them,  as  if  such  prison- 
ers had  been  committed  to  their  custody  by  virtue  of  legal  process  issued 
under  the  authority  of  this  state. 

G.  S.  oh.  120,  §  6. 

Sec.  6896.  Same  —  Support  of.—  The  United  States  shall  be  liable  to 
pay,  fur  the  support  and  keeping  of  said  prisoners,  the  ^me  charges  and 
allowances  as  are  allowed  for  the  support  and  keeping  of  prisoners  committed 
under  the  authority  of  this  state. 

G.  &  ch.  120,  §  6. 

Sheriff's  Duties. 

Sec.  6897.  Keep  copy  of  process.—  When  a  prisoner  is  confined  by 
virtue  of  any  process  directed  to  the  sheriff,  and  which  requires  to  be  returned 
to  the  court  whence  it  issued,  such  sheriff  shall  keep  a  copy  of  the  same,  to- 
gether with  his  return  made  thereon;  which  copy,  duly  certified  by  such 
sheriff,  shall  be  prima  facie  evidence  of  his  right  to  retain  such  prisoner  in 
cnstody. 

G.  S.  ch.  120,  §  16. 

Seo.  6898.  Preserve  orders  of  commitment,  etc.—  All  instruments 
of  every  kind,  or  attested  copies  thereof,  by  which  a  prisoner  is  committed  or 
liberated,  shall  be  regularly  indorsed  and  tiled,  and  safely  kept  in  a  suitable 
box  by  suCTi  sheriff,  or  by  his  deputy  acting  as  a  jailor.  Such  box,  with  its 
contents,  shall  be  delivered  to  the  successor  of  the  ol|cer  having  charge  of 
the  jail. 

G.  S.  ch.  120,  §  18.    29  M.  198. 

Sec  6899.  Calendar  of  prisoners.—  The  sheriffs  of  the  respective  coun- 
ties shall  keep  a  true  and  exact  calendar  or  register  of  all  prisoners  committed 
to  any  jail  under  their  care,  and  the  same  shall  be  kept  in  a  book,  to  be  pro- 
vided by  the  county  for  that  purpose;  said  calendar  shall  contain  the  names 
of  all  persons  committed  to  prison,  the  place  of  abode,  the  time  of  their  com- 
mitment, the  cause  of  their  commitment,  and  the  authority  that  committed 
them,  and,  if  they  are  committed  for  criminal  offences,  shall  contain  a  de- 
scription of  their  persons;  and  when  any  prisoner  is  liberated,  said  calendar 
shall  state  the  time  when,  and  the  authority  by  which  such  liberation  took 
place,  and,  if  any  prisoner  escapes,  shall  also  state  particularly  the  time  and 
manner  of  said  escape. 

G.  S.  ch.  120,  §  10.    29  M.  198. 
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Sec.  6900.  Return  copy  to  court. —  At  the  opening  of  each  session  of 
the  district  court  within  his  county,  the  sheriff  shall  return  a  copy  of  said  cat 
endar,  under  his  hand,  to  the  judge  holding  said  court;  and  if  any  sheriff 
neglects  or  refuses  to  do  so,  he  shall  be  punished  by  fine,  not  exceeding  three 
hundred  dollars. 

G.  a  ch.  120,  §  11. 

Conduct  of  Jail. 

Sec.  6901.  Sheriff  responsible.— The  sheriff  of  the  county,  by  himself 
or  deputy,  shall  keep  the  jail,  and  be  responsible  for  the  manner  in  which  the 
same  is  kept;  he  shall  keep  separate  rooms  for  the  sexes,  except  where  they 
are  lawfully  married ;  he  shall  provide  proper  meat,  drink  and  fuel  for  prig- 
oners. 

G.  S.  ch.  120,  §  2. 

Sec.  6902.  How  kept. —  The  keeper  of  such  jail  shall  see  that  the  same  is 
constantly  kept  in  a  cleanly  and  healthful  condition,  and  that  strict  attention 
is  constantly  paid  to  the  personal  cleanliness  of  all  the  prisoners  in  his  custody, 
as  far  as  may  be,  and  shall  cause  the  shirt  of  each  prisoner  to  be  washed  at 
least  once  in  each  week;  each  prisoner  shall  be  furnished  daily  with  as  much 
clean  water  as  he  shall  have  occasion  for,  either  for  drink  or  for  the  purpose 
of  personal  cfeanliness,  and  with  a  clean  towel,  once  a  week,  and  shall  be 
served  three  times  each  day  with  wholesome  food,  which  shall  be  well  cooked 
and  in  sufficient  quantity. 

G.  S,  ch.  120,  §  8.     85  M.  366. 

Sec.  6903.  Treatment  of  juvenile  prisoners —  Juvenile  prisoners  shaU 
be  treated  with  humanit}',  and  m  a  manner  calculated  to  promote  their  refor- 
mation; they  shall  be  kept,  if  the  jail  will  admit  of  it,  in  apartments  separate 
from  those  containing  more  experienced  and  hardened  crinnnals;  the  visits  of 
parents,  guardians  and  friends  who  desire  to  exert  a  moral  influence  over  them 
shall,  at  all  reasonable  times,  be  permitted. 

G.  S.  ch.  120.  §  7. 

Seo.  6904.  Bibles  —  Religious  instruction.—  The  keeper  of  each  jail 
shall  provide,  at  the  expense  of  the  county,  for  each  prisoner  under  his  charge 
wlio  may  be  able  and  desirous  to  reajj,  a  copy  of  the  bible  or  new  testament; 
and  any  minister  of  the  gospel  disposed  to  aid  in  reforming  the  prisoners,  and 
instructing  th^m  in  their  moral  and  religious  duties,  shall  have  access  to  them 
at  seasonable  and  proper  times. 

G.  S.  ch.  120,  §  9. 

Sec.  6905.  Convict  furnished  with  tools.— Whenever  any  person  is 
confined  in  aiiy  jail  pursuant  to  the  sentence  of  any  court,  if  such  sentence,  or 
any  part  thereof,  is  that  he  be  confined  at  bard  labor,  the  sheriff  of  the  county 
\\k  which  such  person  is  confined  shall  furnish  such  convict  with  suitable  tools 
and  materials  to  work  with,  if,  in  the  opinion  of  such  sheriff,  the  said  convict 
can  be  profitably  employed  either  in  the  jail  or  yard  thereof;  and  the  expense 
of  said  tools  and  materials  shall  be  defrayed  by  the  county  in  which  said  con- 
vict is^ confined,  and  said  county  shall  be  entitled  to  his  earnings. 

G.  S.  ch.  120,  g  12. 

Sec.  6906.  Bedding,  clothing,  etc.—  The  keeper  of  each  jail  shall  fur- 
nish necessary  bedding,  clothing  and  fuel,  and  medical  aid  for  all  prisoners  who 
are  in  his  custody,  unless  the  same  are  furnished  by  the  county,  and  shall  be 
paid  therefor  out  of  the  county  treasury ;  and  such  payment  shall  not  be  de- 
ducted from  the  sum  he  is  entitled  to  receive  for  the  weekly  support  of  the 
prisoner,  as  provided  by  law. 

G.  S.  ch.  120,  §  19. 

Seo.  6907.  Solitary  confinement. —  Whenever  any  person  committed  to 
jail  for  any  cause  whatever,  is  unruly,  or  disobeys  any  of  the  regulations  estab- 
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lished  for  the  management  of  jails,  the  sheriff  or  keeper  may  order  sucli  pris- 
oner to  be  kept  in  solitary  confinement,  and  fed  on  bread  and  water  only,  for 
a  period  not  exceeding  twenty  days  for  each  oflFence. 

a.  a  ch.  120,  §  20. 

Sbo.  6908.    Keeping  prisoners  from  other  counties Whenever  any 

prisoner  by  the  proper  authority  is  directed  to  be  confined  in  any  county 
other  than  that  in  which  the  offence  was  committed*  the  sheriff  of  the  county 
in  which  such  prisoner  is  to  be  confined  shall  keep  said  prisoner  at  the  expense 
of  the  county  in  which  the  oflFence  was  committed,  and  shall  be  allowed  there- 
for four  dollars  per  week.  The  board  of  county  commissioners  of  the  county 
from  which  said  prisoner  was  sent,  at  their  first  session  after  the  commitment 
of  such  prisoner,  shall  authorize  the  auditor  of  their  county  to  issue  to  the 
sheritf  of  the  county  to  which  such  prisoner  was  sent  for  confinement,  orders 
upon  their  county  treasurer  for  the  expense  of  maintaining  such  prisoner  from 
the  time  of  his  confinement  until  the  meeting  of  the  court  at  which  he  is  to 
be  tried;  and  if  such  prisoner  is  not  tried  at  the  first  term  of  said  court,  the 
said  board,  at  their  first  meeting  thereafter,  shall  provide  in  like  manner  for 
the  maintenance  of  such  prisoner  until  the  next  session  of  said  court,  and  so 
on,  in  like  manner,  until  said  prisoner  is  finally  tried. 

G.  a  ch.  120,  8  17. 

Sec.  6909.  liquors  to  convicts  forbidden.—  No  sheriff,  jailor  or  keeper 
of  any  jail,  shall,  under  any  pretence,  give,  sell  or  deliver  to  any  person  com- 
mitted to  any  prison  for  any  cause  whatever,  any  spirituous  liquor,  or  any 
mixed  liquor,  part  of  which  is  spirituous,  or  B.j\y  wine,  cider  or  strong  beer, 
unless  a  physician  certifies  in  writing  that  the  health  of  such  prisoner  requires 
it;  in  which  case  he  may  be  allowed  the  quantity  prescribed,  and  no  more. 

G.  S.  ch.  120,  §  13. 

Skc.  6910.  Penalty  for  violation  by  keeper.— If  any  sheriff,  jailor  or 
keeper  of  any  jail  sells  or  delivers  to  any  prisoner  in  his  custody,  or  willingly 
or  negligently  suffers  any  such  prisonerto  have,  any  liquor  prohibited  in  the 
preceding  section,  or  places  or  keeps  together  prisoners  of  ditferent  sexes, 
contrary  to  the  provisions  of  the  second  section,  he  shall  in  each  case  forfeit 
and  pay,  for  the  first  offence,  the  sum  of  twenty-five  dollars;  and  such  officer 
shall,  on  a  second  conviction,  be  further  sentenced  to  be  incapable  of  holding 
the  ottice  of  sheriff,  deputy  sheriff,  jailor  or  keeper  of  any  jail,  for  the  term 
of  five  years. 

G.  S.  ch.  120.  §  14. 

Sec  6911.  Penalty  for  violation  by  others.— If  any  person  other 
than  mentioned  in  the  preceding  section,  sells  or  delivers  to  any  person  com- 
mitted for  any  cause  whatever,  any  liquor  prohibited  in  this  chapter,  or  has 
in  his  possession,  in  the  precincts  of  any  jail,  an}^  such  liquor,  with  intent  to 
carry  or  deliver  the  same  to  any  prisoner  confined  therein,  he  shall  be  pun- 
ished by  fine  not  exceeding  fifteen  dollars. 

a  S.  ch.  120,  g  15. 

Sec  6912.  Removal  in  case  of  fire.—  If  any  jail,  or  any  building  thereto 
attached,  takes  fire,  and  the  prisoners  are  exposed  to  danger  by  such  fire,  the 
keeper  may  remove  them  to  a  place  of  safety,  and  there  confine  them  so  long 
as  may  be  necessary  to  avoid  such  danger;  and  such  removal  and  confinenient 
shall  not  be  deemed  an  escape  of  such  prisoners. 

G.  S.  ch.  120,  §  24. 

Escapes. 

Sec  6913.  How  punished. —  If  any  person  who  may  be  in  any  jail,  under 
sentence  of  imprisonment  in  the  state  prison,  shall  break  jail  and  escape,  he 
ahall  be  punished  by  imprisonment  in  the  state  prison  for  the  term  of  oneyear, 
in  addition  to  the  unexpired  term  for  which  he  was  originally  sentenced. 

a.  S.  ch.  120.  §  21. 
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Seo.  6914.  Same. —  If  an\'^  person  under  sentence  of  imprisonment  in  the 
county  jail,  or  any  person  committed  for  the  purpose  of  detaining  him  for 
trial,  for  any  offence  not  capital,  shall  break  jail  and  escape,  he  shall  be  im- 
prisoned in  the  county  jail  for  the  term  of  six  months. 

G.  &  eh.  120,  §  22. 

Sec  6915.    Same. —  If  any  person  committed  to  jail  for  the  purpose  of  de- 
taining him  for  trial  for  a  capital  offence,  shall  break  jail  and  escape,  be  shall 
be  imprisoned  in  the  state  prison  for  the  term  of  two  years. 
G.  &  ch.  120,  §  28. 


TITLE  2. 
STATE  PRISON. 


The  law  in  this  title  repeals  G.  S.  ch.  120,  title  2;  acts  1866.  chs.  10,  12;  1867,  ch.  14;  1869, 
ch.  45;  lb70,  ch.  89;  1871,  ch.  47;  1878,  ch.  187;  1874,  ch.  17;  1881,  ch.  70;  1881,  Ex.  a  ch. 
62.  Acts  1675,  ch.  100,  and  1885,  ch.  157,  provided  for  commissioners  to  locate  a  second 
prison. 

Sec.  6916.  State  prison  located  at  Stillwater.— There  shall  continue 
to  be  maintained  for  the  confinement  and  reformation  of  convicts  in  this  state 
a  prison  at  Stillwater,  in  the  county  of  Washington. 

1889,  ch.  254,  §  1 :  **  An  act  to  provide  for  the  management  of  the  state  prison  at  Stillwater, 
and  to  appropriate  for  the  expense  of  said  prison  any  funds  arising  from  the  labor  of  prison- 
ers, and  other  miscellaneous  receipts  of  the  prison."  Approved  April  24,  1889.  Repeals  title 
2,  ch.  120,  of^.  S.,  and  all  inconsistent  acts.    This  section  same  as  §  25,  ch.  120,  Q.  S. 

Sec.  691 7.  Managef^  —  How  appointed  —  Term  of  office.—  That  the 
government  and  control  of  the  Minnesota  state  prison,  and  of  the  prisoners 
sentenced  thereto,  shall  be  vested  in  a  board  of  managers,  to  consist  of  five 
members,  no  more  than  three  of  whom  shall  belong  to  the  same  political 
party,  to  be  appointed  by  the  governor,  one  from  each  congressional  district 
of  the  state,  by  and  with  the  consent  of  the  senate;  one  to  serve  one  year, 
one  two  years,  one  three  years,  one  four  years  and  one  five  years,  as  may  be 
designated  by  the  governor  at  the  time  of  their  appomtmenl;  and  at  the  ex- 
piration of  the  term  of  each  member  of  the  board,  his  sugcessor  shall  be  ap- 
pointed in  the  manner  and  by  the  authority  as  hereinbefore  provided,  but  for 
the  term  of  five  years. 

Whenever  a  vacancy  occurs  in  the  board  of  managers  otherwise  than  by  the 
expiration  of  the  term  of  a  manager  such  vacancy  shall  be  tilled  by  appoint- 
ment of  the  governor,  by  and  with  the  consent  of  the  senate,  for  the  unex- 
Eired  term;  provided^  thsLt  the  governor  may  remove  any  member  of  the 
oard  of  managers  for  cause,  but  no  member  shall  be  removed  until  he  shall 
have  been  allowed  a  hearing  by  the  governor. 

18S9,  ch.  254,  §  2.  Prior  to  this  law,  prison  managed  by  three  inspectors  appointed  by  gov- 
ernor for  three  years.     G.  8.  ch.  120,  §  26. 

Seo.  6918.  Orgaiiization  of  the  board  of  managers,— Immediately 
after  their  appointment  and  confirmation  as  herein  provided,  the  board  of 
managers  shall  convene  in  the  city  of  Stillwater,  and  shall  organize  by  elect- 
ing one  of  their  number  as  president  of  the  board,  to  serve  one  year  and  until 
his  successor  is  elected.  Three  members  of  the  board  shall  constitute  a  quorum 
for  the  organization  of  the  board  ^and  for  the  transaction  of  all  business;  but 
for  the  appointment  and  removal  of  the  warden,  and  any  business  relating 
thereto,  a  concurrent  vote  of  at  least  a  majority  of  the  members  of  the  boart^ 
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TOting  by  yeas  and  nays,  shall  be  necessary  at  any  regular  meeting  of  said 
-ard. 


The  members  of  the  board  of  managers  shall  receive  as  compensation  for 

their  services  as  such  managers,  the  sum  of  five  dollars  per  diem  for  the  time 

actually  employed,  not  to  exceed,  however,  one  hundred  days  in  each  year, 

and  in  addition  the  amount  of  six  cents  per  mile  going  and  coming  from  their 

respective  residences. 

1889,  ch.  254,  §  8.  Supersedes  G.  S.  ch.  120.  §  27,  and  part  of  §  48  (44).  Inspectors'  compen- 
sation  increased  from  two  to  five  dollars  per  day  by  acts  1874,  ch.  16. 

Sec.  6919.  Duties  of  the  board  of  managers.—  The  board  of  managers 
shall  meet  once  in  each  month  at  the  prison,  and  inspect  the  same.  They 
shall  make  all  necessary  rules  and  regulations  for  the  direction  and  govern- 
ment of  all  the  officers  of  the  prison;  they  shall  make  such  rules  and  regula- 
tions for  the  government  of  the  prisoners  as  shall  best  promote  their  reformation, 
and  generally,  as  may  from  time  to  time  be  promotive  of  the  purpose  of  this 
act.  In  order  that  good  behavipr  may  be  properly  rewarded,  they  shall  pro- 
vide in  the  said  rules  and  regulations  for  a  correct  daily  record  of  the  conduct 
of  each  convict,  and  his  fidelity  and  diligence  in  the  performance  of  his  work, 
and  also,  in  conjunction  with  the  board  of  managers  of  the  state  reformatory, 
such  rules  and  regulations  as  may  be  necessary  for  the  transfer  of  any  of  the 
prisoners  confined  therein  to  the  state  reformatory,  under  the  provisions  of 
section  twenty-two  of  chapter  two  hundred  and  eight,^  general  laws  of  one 
thousand  eight  hundred  and  eighty-seven.  And  such  rules  and  regulations, 
with  their  jiroceedings  at  each  meetin<j,  shall  be  recorded  by  the  secretary, 
who  shall  attend  their  meetings  for  that  purpose;  provided^  that  speciiil 
meetings  may  be  called  by  the  president  of  the  board,  or  by  the  secretary  of 
the  board  upon  the  request  of  two  members  thereof.  They  shall  inquire  into 
any  improper  conduct  which  may  be  alleged  to  have  been  committed  b}'  the 
warden  or  any  other  officer  or  employe  of  the  prison,  and  for  that  purpose 
the  president  of  the  board  may  issue  subpoenas  to  compel  the  attendance 
of  witnesses,  and  the  production  of  books,  papers  and  writings  before  the 
board,  in  the  same  manner  and  with  like  effect  as  in  cases  of  arbitration.  And 
the  board  may  examme  any  witnesses  produced  before  it  on  oath,  to  be  admin- 
istered by  the  president  of  the  board,  or,  in  his  absence,  by  any  member  thereof. 

They  shall  make  to  the  governor  every  two  years,  on  or  before  the  first  day 
of  December,  a  full  reportof  all  their  doings  during  the  biennial  period,  together 
with  an  abstract  of  the  financial  transactions  of  the  prison,  an  estimate  of  the 
funds  necessary  to  be  af)propriated  by  the  legislature  for  the  prison,  and  such 
other  information  and  recommendations  as  they  may  see  tit  to  otfer.  They 
shall  transmit  with  such  report  to  the  governor  the  biennial  reports  made  to 
them  by  the  warden,  treasurer,  physician,  chaplain  and  principal  teacher. 

1889,  ch.  254,  §  4.  Supersedes  and  contains  gist  of  ^§  36,  82,  83  and  40,  ch.  120,  G.  S.  ^  This 
law  is  title  4,  ch.  85,  ante, 

Skc.  G920.    Ofllcers  appointed  by  the  board  of  managers. —  The 

board  of  managers  shall  appoint  a  warden  who  from  practical  experience  pos- 
sesses the  ability  and  qualilications  necessar}'  to  successfully  carry  on  the  in- 
dustries of  the  prison,  and  who  possesses  the  executive  ability  essential  to 
the  proper  management  of  the  officers  and  other  employes  under  his  jurisdic- 
tion, and  to  the  enforcement  and  mamtenance  of  proper  discipime  in  every  de- 
partment. Said  warden  shall  hold  his  office  at  the  pleasure  of  the  board  of 
managers.  ^ 

The  board  shall  appoint  a  prison  physician  (who  shall  be  a  surgeon),  chap- 
lains and  a  principal  teacher,  who  shall  hold  their  offices  daring  the  pleasure  of 
the  board.  They  shall  have  the  power  to  designate  some  solvent  national 
bank  located  in  the  city  of  Stillwater  to  be  the  treasurer  and  custodian  of  the 
funds  of  the  prison. 

1889,  ch.  254,  §  5.  Supersedes  §  29  and  part  of  ^  80,  ch.  120,  G.  a,  which  provided  for  ap- 
pointiuent  of  warden  by  the  governor,  and  physician  and  chaplain  by  tlie  board  of  inspedora^ 
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Sec.  6921.  Ofllcers  and  employes  appointed  by  the  warden.—  The 
officers  and' employes  of  the  prison,  except  those  specified  in  section  five,* 
shall  be  appointed  by  the  warden,  subject  to  the  approval  of  the  board  of 
managers,  and  shall  hold  office  at  the  pleasure  of  the  warden.  The  wardea 
shall  so  appoint  a  deputy  warden  and  an  assistant  deputy'  warden,  a  prison 
clerk,  a  steward,  a  hospital  steward,  a  storekeeper  and  a  matron,  together  with 
such  guards  and  other  officers  as  the  board  of  managers  may  deem  necessary 
for  the  proper  management  and  discipline  of  the  prison. 

1889,  ch.  254,  §  6.    Supersedes  §  80,  ch.  120,  G.  S.     ^  Sec.  6920,  supra. 

Sec.  6922.    Board  of  managers  to  fix  compensation  of  officers 

The  board  of  managers  shall  fix  and  determine  the  compensation  of  all  officers 
and  employes,  payable  in  equal  monthly  installments;  provided^  that  the  an- 
nual compensation  of  the  following  named  officers  shall  not  exceed  the  amounts 
named,  viz.:  Warden,  three  thousand  dollars,  together  with  house  rent,  fuel 
and  lights;  deputy  ward^,  two  thousand  dollars,  together  with  house  rent, 
fuel  and  lights;  assistant  deputy  warden,  twelve  hundred  dollars;  clerk,  fifteen 
hundred  dollars;  physician,  one  thousand  doUai's;  chaplains,  not  exceeding 
twelve  hundred  dollars  altogether;  principal  teacher,  seven  hundred  and  fifty 
dollars;  steward,  twelve  hundred  dollars,  with  board  and  room;  hospital  stew- 
ard, nine  hundred  dollars,  with  his  board  and  room;  all  other  employes  such 
compensation  as  may  be  fixed  by  the  board  of  managers.  The  steward,  hos- 
pital steward  and  matron  shall  have  board  and  rooms  at  prison,  without  any 
deduction  made  therefor  from  their  salaries.  The  board  of  managers  may 
allow  such  other  employes  of  the  prison  as  they  deem  proper  to  board  at  the 
prison  at  state  expense. 

1889,  cb.  254.  §  7.  Supersedes  §  42  (44),  ch.  120,  G.  S..  as  amended  1869,  ch.  45;  1871,  ch.  475 
1874  ch.  16;  18«1.  ch.  "JO;  1881.  Ex.  S.  ch.  52.  Warden's  compensation  increased  from  $750 
to  $1,800  by  acts  1871;  to  $2,500  by  acts  a&81 ;  to  $3,000  by  acU  1889;  deputy  warden  from 
$400  to  $1,400  by  acts  1871 ;  to  $2,000  by  acts  1881.  £x.  8.  ch.  52.  Compensation  of  others  fixed 
by  inspectors. 

Sec.  6923.  Bonds  of  officers  and  oaths  of  office.—  The  warden,  deputy 
warden,  clerk  and  treasurer,  before  entering  upon  their  official  duties,  shall 
give  bonds  with  good  and  sufficient  sureties,  to  be  approved  by  the  board  ol 
managers  in  such  sums  as  the  board  of  managers  shall  from  time  to  time  pre- 
scribe, subject  to  the  approval  of  the  public  examiner.  Said  bond  shall  be 
conditioned  upon  the  faithful  discharge  of  the  duties  pertaining  to  said  offi- 
cers, and  the  faithful  care  and  due  accounting  for  all  public  funds  and  prop- 
erty which  may  come  under  their  charge.  All  officers  of  the  prison  before 
entering  upon  their  duties  shall  take  and  subscribe  to  the  proper  oath  of  office. 
The  oath  and  bond  of  the  warden  shall  be  tiled  in  the  office  of  the  secretary 
of  state.    All  other  oaths  and  bonds  shall  be  tiled  in  the  office  of  the  warden. 

1889,  ch.  254,  §  8.    Supersedes  g  43  (45),  ch.  120,  G.  S. 

Sec.  6921.  Duties  of  the  warden.— It  shall  be  the  duty  of  the  warden, 
under  the  rules  and  regulations  adopted  by  the  board  of  managers  for  the 
government  of  the  prison: 

First  —  To  be  in  constant  attendance  at  the  prison,  except  when  necessarily 
absent  or  sick,  in  which  case  his  duties  during  his  absence  or  illness  shall  de- 
volve upon  the  deputy  warden,  and  in  no  case  shall  the  warden  and  deputy 
warden  be  absent  from  the  prison  at  the  same  time. 

Second  —  To  exercise  a  general  superintendence  over  the  government,  dis- 
cipline and  police  of  the  prison,  and  to  superintend  all  the  business  concerns 
thereof,  and  generally  to  have  charge  of  all  the  departments  of  the  prison  and 
itii  officers  as  its  executive  head. 

Third  —  To  examine  daily  into  the  state  of  the  prison,  and  the  health,  con- 
duct and  safe-keeping  of  the  prisoners,  and  inquire  into  the  justice  of  any  com- 
plaints made  by  any  of  the  convicts  relative  to  their  provisions,  clothing  or 
treatment. 
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Fourth  —  To  keep  a  daily  journal  of  the  proceeding  of  the  prison,  in  which 
he  shall  note  every  infraction  of  the  rules  and  regulations  of  the  prison  by  any 
officer  or  guard  thereof  which  shall  come  to  his  Knowledge,  and  make  a  mem- 
orandum of  every  complaint  made  by  any  convict  of  cruel  or  unjust  treatment 
by  any  officer  of  the  prison,  or  of  a  want  of  good  and  sufficient  clothing  or 
food:  and  also  of  every  infraction  of  the  rules  and  regulations  of  the  prison 
by  any  prisoner,  naming  him  and  specifying  the  offenses,  and  also  what  pun- 
ishment and  the  extent  thereof,  if  any,  was  awarded;  which  journal  shall  bo 
laid  before  the  board  of  managers  at  every  stated  meeting,  and  at  every  special 
meeting  when  demanded. 

Fifth  —  To  act  as  secretary  of  the  board  of  managers,  and  as  such  secretary 
to  attend  the  regular  and  special  meetings  of  the  board  and  preserve  a  record 
of  the  same,  which  shall  be  signed  by  the  president  and  attested  by  the  secre- 
tary. All  books,  accounts,  documents,  registers  and  reports  sliall  be  deemed 
public  property,  of  which  the  warden  shall  preserve  at  least  one  copy  of  each, 
and  the  warden  shall  exhibit  to  the  board  of  managers,  or  either  of  them,  on 
demand,  all  the  books,  papers,*accounts  and  writing  pertaining  to  the  prison, 
or  to  the  business,  government,  discipline  or  management  thereof,  and  rentier 
them  every  other  facility  in  his  power  to  enable  them  to  discharge  their 
duties. 

Sixth  —  To  purchase  the  necessary  provisions,  fuel,  lights,  clothing,  bed- 
ding, medicines,  and  all  other  supplies  for  the  prison,  under  the  direction  of 
the  board  of  managers:  provided,  that  medicines  and  hospital  stores  shall 
be  purchased  under  the  advice  of  the  prison  physician. 

Seventh  — To  take  charge  of  any  property  or  money  belonging  to  convicts 
which  they  may  have  at  the  time  of  entering  the  prison,  or  \vhich  may  come 
into  the  hands  of  the  warden  during  their  imprisonment.     Pro:)ided  that: 

(a)  He  shall  cause  a  careful  and  accurate  record  of  such  money  and  prop- 
erty to  be  kept  on  books  provided  for  that  purpose. 

(b)  He  may  in  his  discretion  give  such  money  or  property  to  the  family  of 
the  convict,  with  the  consent  of  the  convict,  taking  their  receipt  therefor. 

(c)  Moneys  coming  into  the  hands  of  the  warden  from  any  allowance  made 
to  convicts  by  the  state  for  good  conduct,  as  hereinafter  provided,  shall  be 
placed  to  the  credit  of  the  several  convicts  on  the  books  kept  for  that  purpose. 
When  it  can  be  ascertained  that  the  family  of  any  such  convict  is  in  a  needy 
condition,  it  shall  be  the  duty  of  the  warden,  by  and  with  the  consent  and 
advice  of  the  prison  managers,  to  pay  the  money  or  such  portion  thereof  as 
may  be  deemed  necessary,  to  said  family,  taking  vouchers  therefor,  and  the 
warden  shall  keep  a  correct  account  of  all  convict  money  so  received  and  dis- 
bursed by  him,  and  make  a  full  exhibit  of  the  same  in  his  biennial  report  to 
the  board  of  managers. 

In  case  aiiy  such  convict  has  no  family,  or  that  it  cannot  be  ascertained  that 
his  or  her  family  are  needy,  then  the  several  amounts  due  convicts  under  this 
act  shall  be  placed  to  their  several  credits,  and  it  shall  be  the  duty  of  the  war- 
den to  place  the  same  to  the  credit  of  said  convict  in  a  savings  bank  to  bo 
designated  by  the  board  of  managers,  said  bank  to  give  such  bonds  as  shall 
bo  prescribed  by  the  board  of  managers. 

No  such  funds  shall  be  paid  by  the  warden  to  any  person  other  than  the 
convict,  or  some  member  of  his  famil}',  previous  to  his  discharge  from  prison, 
unless  the  board  of  managers  shall,  by  vote,  authorize  such  payment,  on  re- 
quest of  the  convict  and  recommendation  of  the  warden. 

When  any  such  convict  is  discharged  from  prison,  wjiether  by  expiration 
of  sentence  or  pardon  it  shall  be  the  duty  of  the  warden  to  pay  over  to  said 
convict  all  moneys  so  due,  with  interest  which  has  accrued  thereon,  taking 
proper  vouchers  therefor;  provided^  that  whenever  in  the  judgment  of  the 
warden  it  is  for  the  best  interest  of  any  discharged  convict,  he  may  pay  the 
amount  so  due  to  said  convict  in  installments  extending  over  a  period  of  not 
more  than  six  months  from  the  date  of  such  discharge. 
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(d)'When  any  convict  shall  die  in  prison,  leaving  money  or  other  valuables 
tio  his  or  her  credit  to  the  amount  of  ten  dollars  or  more,  it  shall  be  the  duty 
of  the  warden  to  pay  the  amount  so  due  'to  the  heirs  or  administrators  of 
such  deceased  convict  when  they  can  be  found;  and  in  case  no  heirs  or 
administrators  can  be  found,  the  warden  shall  advertise  in  some  weekly  paper 
printed  at  the  capital  for  six  weeks  in  succession  the  death  of  such  convict, 
stating  the  amount  due  such  convict,  the  expense  of  such  advertising  to  be 
paid  from  the  money  belonging  to  such  deceased  convict. 

In  case  no  heir  or  administrator  shall  claim  such  funds  within  six  months 
after  being  advertised,  they  shall  revert  to  the  state  of  Minnesota  and  shall 
be  paid  by  the  warden  to  the  treasurer  of  the  prison. 

Eighth  —  To  superintend  any  manufacturing  and  mechanical  business  that 
mayoe  carried  on  by  the  state,  pursuant  to  law,  within  the  prison,  to  pur- 
chase tools,  machinery  and  raw  material,  to  sell  the  articles  manufactured 
and  dispose  of  them  for  the  benefit  of  the  state,  and  pay  over  the  proceeds  of 
such  sales  to  the  treasurer,  under  such  rules  as  the  board  of  managers  shall 
prescribe.  In  case  the  labor  of  convicts  is  let,  either  on  the  contract  or  piece 
system,  it  shall  be  the  duty  of  the  warden  to  collect  the  amount  due  for  such 
labor,  from  time  to  time,  and  pay  over  the  same  to  the  treasurer. 

It  shall  be  the  duty  of  the  warden,  or  the  deputy  warden  under  his  direc- 
tion, to  assign  the  s«=iveral  convicts  to  such  employment  as  he  shall  deem  best, 
and  to  transfer  such  convicts  from  one  branch  of  work  to  another,  whenever 
in  his  judgment  such  change  is  desirable. 

Ninth  —  To  pay  over  all  moneys  received  for  the  board  of  convicts,  the 
labor  of  convicts,  the  rent  of  shops  and  offices,  the  sale  of  manufactured  goods, 
or  waste  material,  and  other  miscellaneous  cash  receipts  to  the  treasurer,  on 
or  before  the  last  day  of  each  month.  , 

Tenth  —  On  the  removal  or  resignation  of  the  warden,  an  inventory  of  all 
state  property  in  his  hands  shall  be  made,  and  he  shall  turn  over  to  the  incom- 
ing warden  or  the  board  of  managers,  all  such  property,  and  shall  take  a  re- 
ceipt therefor,  together  with  a  receipt  for  all  prisoners  on  his  hands  and  the 
board  of  managers  shall  settle  the  accounts  of  such  retiring  warden,  on  the 
presentation  of  his  books,  accounts  and  vouchers,  duly  authenticated  for  that 
purpose. 

Eleventh  —  The  warden  shall  biennially,  on  or  before  the  first  day  of  Octo- 
ber after  the  close  of  each  biennial  period,  make  and  deliver  to  the  board  of 
managers  a  report  exhibiting  a  complete  and  detailed  statement  of  the  trans- 
actions of  the  prison  during  the  biennial  period  precedmg,  stating  the  number 
of  convicts  confined  therein,  and  all  other  matters  relating  to  the  prison  and 
the  management  thereof. 

1889,  ch.  254.  §  9.  Supersedes  gS  88,  89,  44  (46).  45  (47),  52  (55).  58  (56).  54  (57).  55  (58\  60  (68), 
61  (64),  75  (78),  78  (81),  79  (82).  87,  88,  89.  90.  of  G.  S..  and  acts  1874,  ch.  17,  §g  2,  8,  4,  5,  9. 

Sec.  6925.    Duties  of  deputy  warden 

First  —  Whenever  there  is  a  vacancy  in  the  office  of  warden,  or  the  warden 
is  temporarily  absent,  all  the  duties  of  warden  shall  devolve  upon  and  be  per- 
formed by  the  deputy  warden  until  the  vacancy  is  filled  or  the  warden  returns. 

Second  —  The  deputy  warden  shall  have  special  charge  of  the  discipline  of 
the  convicts  and  their  assignment  to  labor,  under  the  direction  of  the  warden, 
and  he  shall  perform  such  other  duties  as  shall  be  prescribed  by  the  rules  of 
the  prison  or  by  the  warden. 

Third — When  any  convict  is  delivered  at  the  prison  it  shall  be  the  duty  of 
the  deputy  warden,  or  acting  deputy  warden,  to  search  the  said  convict  in  the 
presence  of  the  receiving  officer,  and  to  take  possession  of  the  clothing  and 
any  money  or  other  valuables  which  may  be  found  on  his  person,  and  make 
a  descriptive  list  then  and  there  of  said  articles,  with  a  record  of  the  condition 
of  the  clothing,  and  the  disposition  made  thereof.  Upon  the  request  of  said 
convict  it  shall  be  the  duty  of  the  deputy  warden  to  turn  the  clolhmg  over  to 
the  storekeeper  to  be  kept  for  said  convict  until  his  discharge,  but  in  such 
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cases  the  convict  shall  have  no  claim  for  clothing  to  be  furnished  by  the  state 
upon  his  discharge.  All  mone}^  and  valuables  shall  be  turned  over  to  the 
warden  to  be  kept  for  such  convict,  as  provided  by  section  nine^  of  this  act. 
provided^  that  in  the  case  of  female  convicts,  these  duties  shall  be  performed 
by  the  matron. 

1889.  ch.  254,  S  10.     Supersedes  §  76  (79),  ch.  120,  G.  S.     i  Sec.  0924.  supra. 

Sec.  6926.  Duties  of  the  clerk.—  It  shall  be  the  duty  of  the  clerk  of  the 
prison: 

First  —  To  attend  at  the  prison  daily  during  the  proper  business  hours,  un- 
less by  the  direction  of  the  warden  or  a  member  of  the  board  he  shall  be  other- 
wise engaged  in  transacting  business  on  account  of  the  prison. 

Second  —  To  keep  the  books  and  accounts  of  the  prison  in  such  manner  as 
to  clearly  indicate  all  financial  transactions  relating  to  it;  to  also  keep  a  reg- 
ister o{  convicts,  in  which  shall  be  entered  in  alphabetical  order  the  name  of 
each  convict,  the  crime  of  which  he  was  convicted,  the  date  of  his  conviction, 
time  of  sentence,  from  what  county  and  by  what  court  sentenced,  his  place  of 
nativity,  age,  occupation,  complexion,  stature,  number  of  previous  convictions, 
and  whether  previously  confined  in  a  prison  in  this  state,  or  any  other  state, 
together  with  when  and  how  he  was  discharged.  The  board  may  require 
such  additional  facts  to  be  stated  on  the  register  as  it  may  deem  proper. 

Third  —  To  make  monthly  expense  lists  for  current  expenses  of  each  month, 
and  separate  monthly  expense  lists  for  the  expenses  incurred  under  special 
appropriations  for  each  month.  The  said  expense  list  shall  show  the  name 
of  each  person  rendering  service  or  furnishing  supplies,  the  nature  of  the 
service,  and  at  what  rate  rendered,  the  quantity  ami  kind  of  supplies  fur- 
nished, and  the  amount  to  which  each  person  is  entitled  by  law.  Said  expense 
list  shall  be  veritied  by  the  oath  of  the  president  of  the  board  of  managers 
and  the  warden,  and  shall  be  forwarded  by  the  warden  to  the  auditor  of  the 
state. 

All  bills  or  accounts  against  the  state  prison  shall  be  made  out  and  receipted 
in  duplicate,  and,  on  ft)rwarding  each  ex[)ense  list,  the  prison  clerk  shall  also 
forward  one  set  of  vouchers  for  the  precedmg  month.  Vouchers  sliall  be  re- 
cei[)ted    in  the  following  form:  '' Received  of  the  warden  of  the  Minnesota 

state  prison  an  order  on  the  treasurer  of  the  state  prison  for dollars  in 

payment  of  the  within  account." 

1889,  ch.  254,  §  11. 

Sec.  6927.  Duties  of  the  treasurer.— The  bank  which  shall  be  desig- 
nated as  treasurer  of  the  state  prison  shall  hold  and  safely  keep  all  funds 
which  may  be  deposited  therewith  on  account  of  tiie  state  prison,  and  shall 
pay  out  the  same  only  on  orders  signed  by  the  warden  and  countersigned  by 
a  member  of  the  board  of  managers,  who  shall  have  been  authorized  by  vote 
of  the  board  to  sign  such  order, 

1889,  ch.  254,  g  12. 

Skc.  6928.    Duties  of  the  physician.—  It  shall  be  the  duty  of  the  prison 

physician: 

First  —  To  visit  the  prison  daily  and  attend  at  all  times  to  the  wants  of  sick 
convicts,  whether  in  the  hospitals  or  in  the  cells,  to  bestow  upon  them  all  nec- 
essary medical  service. 

Second —  In  company  with  the  deputy  warden  to  examine  weekly  the  cells 
of  the  convicts  for  the  purpose  of  ascertaining  whether  they  are  kept  in  a 
proper  state  of  cleanliness  and  ventilation,  and  if  they  are  not  so  kept  to 
point  out  to  said  deputy  warden  the  deficiencies  and  report  the  same  monthly 
to  the  board  of  managers. 

Third  —  To  prescribe  the  diet  of  sick  convicts,  and  his  directions  in  relation 
thereto  shall  be  strictly  followed,  and  to  visit  daily  all  convicts  undergoing 
punishment,  and  to  see  that  their  health  is  not  made  to  suffer  unnecessarily 
thereby. 
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Foorth  —  To  keep  a  daily  record  of  all  admissions  to  the  hospital  and  all 
cases  treated  in  the  cells  or'elsewbere,  recording  such  facts  as  may  be  required 
by  the  board  of  managers. 

Fifth  —  To  examine  any  convict  claiming  to  be  unable  to  work  by  reason  of 
sickness,  and  if,  in  his  opinion,  such  convict  is  unable  to  work,  he  shall  imme- 
diately certify  the  same  to  the  warden,  and  such  convict  shall  thereupon  be 
relieved  from  work  and  placed  under  medical  treatment;  and  whenever  said 
physician  shall  certify  to  the  warden  that  such  convict  is  able  to  work,  said 
convict  shall  be  required  to  work. 

Sixth  —  To  make  a  monthly  report  to  the  board  of  managers  and  a  biennial 
report,  setting  forth  such  facts  as  said  board  of  managers  shall  require. 

1889,  ch.  254,  §  18.    Supersedes  §  77  (80)»  oh.  120,  G.  S. 

Sec.  6929.  Duties  of  the  chaplains.— It  shall  be  the  duty  of  the  prison 
chaplains: 

First — To  hold  religious  services  in  the  prison  under  such  regulations  as 
the  board  of  managers  and  the  warden  may  prescribe. 

Second  —  To  visit  the  convicts  and  attend  to  their  spiritual  wants,  especially 
in  time  of  sickness. 

Third  —  To  select  books  for  the  prison  library,  subject  to  the  approval  of 
the  warden. 

Fourth  —  To  conduct  suitable  funeral  services  at  the  burial  of  each  convict. 

Fifth  —  To  make  a  report  to  the  board  of  managers  at  the  close  of  each 
biennial  period  of  the  work  performed  and  its  results. 

Sixth  —  To  perform  such  other  duties,  not  inconsistent  with  their  calling, 
as  the  board  of  managers  or  the  warden  may  approve  and  prescribe. 

1889.  ch.  254,  §  14. 

Sec.  6930.  Duties  of  the  principal  teacher.— It  shall  be  the  duty  of 
the  principal  teacher,  under  the  direction  of  the  warden,  with  the  aid  of  such 
assistants  as  shall. be  appointed  bj'  the  warden,  and  under  such  rules  and  reg- 
ulations as  may  be  established  by  the  board  of  managers,  to  conduct  one  or 
more  schools  in  the  prison,  for  the  instruction  of  such  convicts  as  may  be  des- 
ignated by  the  warden  in  the  common  branches  of  an  English  education.  The 
management  and  discipline  of  the  school  shall  correspond  as  nearly  as  practi- 
cable to  the  management  and  discipline  of  the  common  schools  of  the  state. 

The  state  superintendent  of  public  instruction  shall  have  general  supervision 
of  the  school,  shall  require  and  receive  quarterly  reports  of  the  condition 
thereof,  upon  blanks  to  bo  furnished  from  his  office,  and  may  limit  and  pre- 
scribe the  text- books  to  be  used  and  course  of  study  to  be  pursued  in  the 
school. 

1889,  rh.  254,  §  15. 

Sec.  69.11.    Duties  of  the  matron — It  shall  be  the  duty  of  the  matron: 

First  —  To  take  entire  charge  of  the  female  convicts,  under  the  direction  of 
the  warden,  subject  to  the  rules'  and  regulations  established  by  the  board  of 
managers.  ^ 

Second  —  To  be  in  constant  attendance  at  the  prison  and  to  be  present  in- 
variably whenever  the  woman's  department  is  unlocked,  unless  excused  by  the 
warden  for  temporary  absence,  in  which  case  some  competent  woman  must 
be  provided  to  take  her  place. 

1889.  ch.  254,  §  16. 

Sec.  6932.'  Duties  of  the  steward.—  It  shall  be  the  duty  of  the  prison 
steward,  under  the  direction  of  the  warden : 

First  —  To  take  charge  of  the  kitchens,  dining  rooms,  mess  room  and  bakery. 

Second  —  To  have  the  custody  of  all  provisions  and  commissary  stores  pur- 
chased for  the  prison.  He  shall  check  all  goods  received,  from  the  invoice, 
making  a  memorandum  when  there  is  no  invoice,  and  shall  certify  to  the 
quantities  received.    He  shall  issue  supplies  only  on  requisitions  signed  by 
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the  warden  or  the  prison  clerk,  and  shall  keep  a  correct  record  of  all  supplies 
received  and  issued. 

Third  —  He  shall  turn  over  to  the  warden  daily  all  cash  receipts  for  sales 
of  any  articles  belonging  to  the  prison. 

1889.  ch.  254,  §  17. 

Skc.  6933.    Duties  of  the  hospital  steward It  shall  be  the  duty  of  the 

hospital  steward  to  take  charge  of  the  hospital  and  the  convicts  therein  under 
the  direction  of  the  warden  and  the  physician.  He  shall  have  charge  of  the 
hospital  stores  and  shall  issue  the  same  on  written  prescription  of  the  physi- 
cian. 

Ib89.  ch.  254,  §  18. 

Sec.  6934.  Duties  of  the  storekeeper.—  It  shall  be  the  duty  of  the  store- 
keeper to  have  the  custody  of  all  the  prison  stores  except  commissary  and  hos- 
pital stores.  He  shall  check  all  go<>ds  received  from  the  invoice,  making  a 
memorandum  when  there  is  no  invoice,  and  shall  certify  to  the  quantities  re- 
ceived. He  shall  issue  goods  only  on  requisitions  signed  by  the  warden  or  the 
prison  clerk,  and  shall  keep  a  correct  record  of  all  stores  received  and  issued. 

1889,  ch.  254.  §5 19. 

Sec.  6935.  Duties  of  other  officers — Officers  of  the  prison  whose  du- 
ties are  not  detined  in  this  act  shall  f)orform  such  duties  as  may  be  prescribed 
by  the  rules  and  regulations  established  by  the  board  of  managers,  or  maybe 
assigned  by  the  waraen;  and  officers  whose  duties  are  herein  derined  shall  per 
form  such  other  or  additional  duties  as  may  be  assigned  to  them  by  the  warden 
at  any  time;  and  all  vacsmcies  in  such  offices  shall  be  filled  in  the  same  man- 
ner in  which  appointments  are  made. 

1889,  ch.  254,  §  20. 

Seo.  6936.    Managers  and  officers  not  to  be  interested  in  contracts. 

No  member  of  the  board  of  managers  shall  be  warden  of  the  prison  or  con- 
cerned in  the  business  thereof,  or  nold  any  other  appointment  or  place  con- 
nected with  the  prison,  and  no  person  shall  be  appointed  as  a  member  of  said 
board  or  to  any  office  or  employment  of  the  state  in  the  prison,  who  is  a  con- 
tractor in  the  prison  or  the  agent  or  employe  of  such  contractor,  or  who  is 
interested  directly  or  indirectlj',  in  any  business  carried  on  in  such  prison.  And 
no  member  of  the  board  of  managers  or  any  other  officer  or  employe  of  the 
prison  shall  be  interested,  directly  or  indirectly,  in  any  contract,  purchase  or 
sale,  for  or  on  account  of  the  prison. 

Ko  person  shall  be  appointed  as  an  officer  or  employe  of  said  prison  who  is 
in  the  habit  of  using  intoxicating  liquors,  and  a  single  act  of  intoxication  shall 
justify  a  removal  or  discharge. 

1889,  ch.  254,  §  21.    Supersedes  g  51  (54). 

Seo.  6937.  Prison  officers  not  to  receive  other  compensation  than 
that  provided  by  law. —  No  officer  shall  receive,  directly  or  indirectly,  any 
other  compensation  for  his  services  than  that  prescribed  by  law,  nor  shall  he 
receive  any  compensation  whatever,*  directly  or  indirectly,  for  any  act  or 
service  which  he  may  do  or  perform  for  or  on  behalf  of  any  contractor,  either 
for  the  labor  of  the  prison  or  for  constructing  buildings  or  furnishing  of  sup- 
plies; and  a  contractor,  or  employe,  or  agent  of  a  contractor,  concerned  m 
such  violation  shall  be  expelled  from  the  prison,  and  not  again  permitted 
within  it  as  a  contractor,  agent  or  employe.  Nor  shall  any  officer,  or  employe 
of  the  prison  receive  any  gift  from  a  convict,  or  any  money  or  other  consid- 
eration for  any  service  rendered  or  to  be  rendered  for  any  convict.  For  every 
violation  of  this  section  the  party  engaged  therein  shall  be  discharged  from 
office,  and  disqualified  thereafter  from  holding  any  office  in  the  prison. 

1889.  ch.  254,  §  23. 

Seo.  6938.    Business  transactions  to  be  in  the  name  of  the  warden. 

All  the  transactions  and  dealings  of  the  prison,  except  as  otherwise  provided 
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by  law,  shall  be  conducted  in  the  name  of  the  warden,  who  shall  be  capable, 
in  law  of  suin^  and  being  sued  in  all  courts  and  places,  in  all  matters  con- 
cerning the  said  prison,  by  his  name  of  office,  and  by  such  name  he  is  hereby 
authorized  to  sue  for  and  recover  all  sums  of  money,  or  any  property  due 
from  any  persons  to  any  former  warden  of  said  prison,  or  the  people  of  this 
state  on  account  of  said^  prison. 

1889,  ch.  254,  §  2&    Supersedes  and  substantiallj  §  45  (47),  ch.  120.  G.  a 

Sec.  6939.  Miscellaneous  receipts  to  be  paid  into  the  state  treas- 
ury and  appropriated  for  the  expenses  of  the  prison.— All  moneys 
received  for  the  board  of  convicts,  the  labor  of  convicts,  the  rent  of, shops  and 
offices,  the  sale  of  manufactured  goods  or  waste  materials,  and  other  miscel- 
laneous cash  receipts,  shall  be  paid  over  monthly  by  the  institution  treasurer 
on  a  proper  order,  to  the  state  treasurer,  and  shall  be  accompanied  by  a  state- 
ment showing  from  what  sources  such  funds  have  been  received,  and  it  shall 
be  the  duty  of  the  state  treasurer  to  notify  the  auditor  of  state  when  such 
funds  are  received  by  him.  The  auditor  of  state  shall  thereupon  credit  the 
amount  so  reported  on  his  books  to  the  state  prison,  adding  It  to  any  appro- 
priation which  shall  have  been  made  by  the  legislature  for  the  support  of  the 
prison,  the  purchase  of  raw  material,  or  the  carrying  on  of  industries  in  the 
prison,  and  there  is  hereby  appropriated  for  the  support  of  the  prison,  the  pur- 
chase of  raw  material,  or  the  carrying  on  of  industries  in  the  prison  in  addi- 
tion'to  the  amounts  appropriated  by  the  legislature  from  time  to  time,  all  of 
the  miscellaneous  receipts  above  mentioned. 

1889,  ch.  254,  §  24.     Supersedes  §  48  (51)«  ch.  120,  Q.  S. 

Sec.  6940.  Maintenance  of  prison  library —  The  board  of  managers 
shall  appropriate  the  fees  received  from  visitors  to  be  expended  in  the  purchase 
of  books  and  periodicals  for  the  use  of  the  prison  library;  said  library  shall 
be  selected  by'lhe  chaplains  subject  to  the  approval  of  the  warden,  and  shall  be 
kept  within  the  walls  of  said  prison,  and  shall  at  all  times  be  open  for  the  free 
use  of  said  convicts,  under  such  rules  and  regulations  in  reference  to  the  dis- 
tribution of  the  books  in  said  library  as  said  managers  may  pr^cribe.  No 
book  in  said  library  shall  be  loaned  to  any  person  other  than  a  convict  within 
said  prison,  nor  shall  any  such  book  be  taken  out  of  or  away  from  said  prison. 

1889.  ch.  854,  §  25.     Supersedes  gJ5  41,  43,  48,  cb.  120,  G.  S.,  and  acts  1873,  ch.  187. 

Sec.  6941.  Clothing  and  food  of  convicts.—  The  clothing  and  bedding 
for  the  convicts  shall  be  of  coarse  material,  and  they  shall  be  supplied  with  a 
sufficient  quantity  of  substantial  and  wholesome  food. 

1889,  cb.  254,  §  26.     Supersedes  and  same  as  ^  64  (67),  ch.  120,  G.  a 

Sec.  6942.    Convicts  on  discharge  to  be  furnished  with  clothes 

When  any  convict  is  discharged  from  prison,  the  warden  shall  furnish  such 
convict  with  a  decent  suit  or  clothes  at  the  expense  of  the  state;  provided, 
that  if  siich  convict  shall  have  to  his  credit  on  the  books  of  the  prison  at  the 
time  of  his  discharge  the  sum  of  fifty  dollars  or  more,  he  shall  be  required  to 
furnish  clothing  at  his  own  expense;  and  in  case  such  convict  shall  so  request, 
it  shall  be  the  duty  of  the  warden  to  act  as  agent  for  such  convict  in  purchas- 
ing such  clothing  from  any  dealer  whom  the  convict  may  designate;  and  it 
shall  be  the  duty  of  the  warden  to  exercise  vigilance  to  protect  the  convict 
against  extravagant  or  unreasonable  charges  on  the  part  of  such  dealers;  aixd 
provided  further,  that  in  case  any  convict  has  not  as  much  as  fifteen  dollars 
to  his  credit  on  the  books  of  the  prison  at  the  time  of  his  discharge,  the  war- 
den shall  pay  to  the  convict  from  the  current  expense  fund  of  the  prison  such 
a  sum  as  shall  make  the  total  amount  paid  such  convict  on  his  discharge  fif- 
teen dollars. 

The  warden  shall  furnish  at  the  expense  of  the  state  to  each  convict  who 
can  read  such  version  of  the  sacred  scriptures  as  such  convict  may  desire. 

1889,  ch.  254,  g  27.    Supersedes  §  61  (64),  ch.  120,  G.  S. 
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Seo.  6943.  Commitment  papers  —  Duties  of  clerk  of  court  and 
sheriff. —  Every  clerk  of  any  court  of  the  state  of  Minnesota  by  which  a 
criminal  shall  be  sentenced  to  the  state  prison  shall  furnish  the  officers  having- 
such  criminal  in  charge  a  record  containing  a  copy  of  the  indictment  and  of 
the  plea,  the  name  and  the  residence  of  the  judge  presiding  at  riie  trial,  also 
the  jurors  and  witnesses  sworn  on  the  trial,  such  synopsis  of  the  testimony  as 
the  judge  may  direct,  the  charge  of  the  court,  the  verdict,  the  sentence  pro- 
nounced and  the  date  thereof,  and  shall  receive  therefor  such  compensation  as- 
the  court  shall  direct,  which  record,  duly  certified  by  the  clerk  under  his 
hand  and  seal,  may  be  used  as  evidence  against  such  criminal  in  any  proceed- 
ing taken  by  him  for  any  release  from  imprisonment  by  habeas  corpus.  It 
shall  be  the  duty  of  the  sheriff  of  the  county  in  which  said  convict  is  sen- 
tenced, or  his  deputy,  to  convey  said  convict  safely  to  the  state  prison  at  Still- 
water, and  deliver  said  convict  to  the  warden  of  said  state  prison,  together 
with  the  record  received  from  the  clerk  of  court,  and  to  take  the  receipt  of  said 
warden  for  the  delivery  of  the  convict. 

1889,  ch.  254,  §  23-     Supersedes  §  67  (70),  ch.  120.  G.  S. 

Sec.  6944.    Fees  and  expenses  for  taking  convicts  to  prison. —  The 

necessary  expenses  and  legal  fees  of  sheriffs  and  other  officers,  incurred  in  con- 
veying convicts  to  stale  prison,  shall  be  appj'oved  by  the  auditor  of  the  slate 
and  be  paid  out  of  the  state  treasury.  Said  auditor  may  allow  for  said  ex- 
penses and  fees  the  following  rales:  Three  dollars  per  day  for  time  of  sheritf 
necessarily  spent  going  to  and  from  the  prison;  two  dollars  and  fifty  cents 
per  day  for  each  guard  necessary,  and  such  sum  as  may  be  necessarj^  for  rail- 
road fare  and  actual  traveling  expenses.  Not  more  than  one  guard  shall  be 
allowed  for  one  prisoner,  and  one  additional  guard  for  every  two  additional 
prisoners.  When  conveyance  by  team  is  necessary,  a  team  and  driver  maj" 
be  employed  at  a  rate  of  compensation  not  exceeding  five  doll^irs  per  day; 
forty  miles  per  day  to  be  estimated  as  a  daj^'s  travel.  All  bills  shall  be  ren- 
dered in  writing  and  fully  itemized  and  veritied  by  oath,  and  accompanied  by 
the  receipt  of  the  warden  of  the  state  prison  for  the  delivery  of  such  convict 
or  convicts. 

1889,  ch.  254,  §  29.  Supersedes  and  substantiaHy  §  70  (73),  ch.  120,  G.  S.,  as  amended  1870, 
ch.  39. 

Sko.  6945.  United  States  convicts  received  —  Expenses.—  All  crim- 
inals sentenced  to  the  state  prison  by  the  authority  of  the  United  States  shall 
be  received  and  kept  according  to  the  sentence  of  the  court  by  which  they 
were  tried,  and  the  convicts  so  confined  shall  be  subject  in  all  respects  to  the 
same  discipline  and  treatment  as  though  committed  under  the  laws  of  this 
state;  the  warden  shall  charge  and  receive  from  the  United  States  for  the 
use  of  the  state,  for  each  convict  forty  cents  a  day  for  board,  and  [the]  cost 
of  all  clothing  which  may  be  furnished,  and  one  dollar  a  month  for  the  use  of 
the  convict,  and  if  additional  guards  be  required,  the  compensation  of  such 
guards,  and  no  other  or  further  charge  shall  be  made  by  any  officer  for  or  oa 
account  of  such  convicts. 

1889,  ch.  254.  §  80.     Supersedes  §  69  (62),  ch.  120,  G.  S. 

Sec  6946.  Prison  discipline  to  be  enforced.—  When  any  convict  of- 
fers violence  to  any  officer  or  guard  of  the  prison,  or  to  any  other  person  or 
convict,  or  attempts  to  do  any  injury  to  the  buildings  or  any  workshop,  or  to 
any  appurtenances  thereof,  or  disobeys  or  resists  any  reasonable  commands 
of  any  officer  or  guard,  such  officers  and  guards  shall  use  all  reasonable  means 
to  defend  themselves  and  to  enforce  the  observance  of  discipline. 

18S9,  ch.  254,  ^  81.     Supersedes  but  same  as  g  56  (59),  ch.  120,  O.  S. 

Sec.  6947.    Injury  of  unruly  convicts  —  Officers  justified.—  If  any 

convict  resists  the  authority  of  any  officer,  keeper  or  guard  of  the  prison,  or 
refuses  to  obey  any  lawful  command,  such  officer,  keeper  or  guard  shall  imme- 
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dti^tely  enforce  obedience  by  the  use  of  such  weapons  or  other  aid  as  ma^^  be 
necessary  for  the  purpose.  And  if  in  so  doing,  any  convict  thus  resisting 
shall  be  necessarily  wounded  or  killed  by  such  officer  or  his  assistants,  they 
are  justified  and  shall  be  held  guiltless. 

1889,  v'.n.  254,  §  82.     Supersedes  but  same  as  §  57  (60).  ch.  120.  G.  S. 

Skc.  0948.  Confinement  in  separate  cells —  Whenever  there  are  cells 
sufficient,  each  convict  shall  be  confined  in  a  separate  cell. 

1889,  ch.  254,  §  83.     Supersedes  but  same  as  §  62  (65).  ch.  120,  G.  S  .  and  acts  1866,  ch.  12. 

Sec.  6940.  Intoxicating  liquors  not  allowed  in  prison.—  No  spirit- 
nous  or  fermented  liquors  shall  be,  under  any  pretense  whatever,  brought  into 
or  upon  the  premises  of  the  prison,  except  by  direction  of  the  prison  physician. 

1889,  ch.  264,  §  84.     Supersedes  but  same  as  §  71  (74).  ch.  120,  G.  S. 

Sec.  6950.  Convicts  to  have  the  privilege  of  communicating  with 
warden  and  managers. —  Every  convict  in  the  state  prison  shall  iiave  the 
privilege  of  communicating  in  writing  with  the  warden  or  the  board  of  man- 
a'^ers.  The  board  of  managers  shall  designate  the  chaplain,  or  some  other 
officer  of  the  prison,  who  e  duty  it  shall  be,  at  least  twice  in  each  week,  to 
visit  each  convict  in  the  prison  and  receive  an}^  written  communication 
addressed  to  the  warden  or  board  of  managers,  and  to  deliver  the  same  to  the 
warden.  It  shall  be  the  duty  of  Said  officer  to  supply  writing  material  for  this 
purpose  when  necessary.  Every  such  communication  shall  be  endorsed  with 
the  number  of  the  cell  of  the  convict,  and  it  shall  be  the  duty  of  the  warden  to 
acknowledge  the  receipt  of  such  communication  by  a  written  or  printed  card, 
endorsed  with  the  cell  number,  which  shall  be  returned  to  the  convict  by  the 
said  officer. 

Any  officer  charged  with  the  duty  prescribed  in  this  section  who  shall 
refuse  or  neglect  to  deliver  any  such  communication  on  the  proper  request  of 
any  convict,  may  be  discharged  from  office  by  the  board  of  managers  and 
'Jisqualiiied  from  holding  office  at  the  prison. 

1889,  ch.  254,  §  85. 

Seo.  6951.  Contagious  disease  —  Removal  of  convicts.—  In  case  any 
pestilent  or  contagious  disease  breaks jout  among  the  convicts  or  in  the  prison, 
or  in  case  of  the  total  or  partial  destruction  of  the  prison  from  any  cause,  the 
managers  and  warden  may  cause  such  convicts  to  be  removed  to  some  secure 
and  suitable  place,  where  such  as  are  siclj  shall  receive  all  necessary  care  and 
medical  attendance  at  the  expense  of  the  state. 

1889.  ch.  254,  g  36.    Supersedes  g  58  (61),  ch.  120,  Q.  S. 

Sec.  6952.  Reward  for  escaped  convict.— Whenever  any  convict  es- 
capes from  the  prison  the  warden  shall  use  all  proper  means  for  the  appre- 
hension of  such  convict,  and  for  this  purpose  he  shall  offer  a  reward  not  to 
exceed  one  hundred  dollars,  and  not  less  than  twenty-five  dollars;  provided^ 
that  if  such  escape  was  by  reason  of  the  negligence  of  the  warden  or  of  any 
officer  under  him  the  reward  thus  offered  shall  be  paid  by  the  warden. 

1889,  ch.  254,  §  87.    Supersedes  hut  same  as  §  68  (71),  ch.  120,  Q.  S. 

Sec  6953.  Rewards— How  approved  and  paid.— All  suitable  re- 
wards and  other  sums  of  money  paid  for  advertising  any  convict  shall  be  ap- 
proved by  the  board  of  managers  Und  paid  out  of  the  state  treasury. 

1889,  ch.  254,  §  88.     Supersedes  but  same  as  §  69  (72),  ch.  120.  G.  S. 

Sec.  6954.  Who  may  visit  prison  at  pleasure The  following  per- 
sona shall  be  allowed  to  visit  the  prison  at  pleasure:  The  members  of  the 
board  of  managers,  the  governor,  lieutenant  governor,  members  of  the  leo;is- 
lature,  all  state  officers  and  regularly  authorized  ministers  of  the  gospel;  but 
no  other  person  shall  go  within  the  walls  of  the  prison  without  the  special 
permission  of  the  warden,  *  subject  to  such  rules  as  the  board  of  managers 
may  prescribe. 

1889,  ch.  254,  §  89.    Supersedes  hut  same  as  §  66  (69),  ch.  120,  Q.  S.,  except  below  *. 
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Sna  6955.  Communication  with  convicts.— No  person  shall  without 
the  consent  of  the  warden,  bring  into  or  carry  out  any  writing  or  any  infor- 
mation to  or  from  any  convict.*  Any  violation  of  this  section  shall  be  deemed 
a  misdemeanor  and  shall  be  punished  in  such  manuer  as  the  judge  of  the 
municipal  court  of  the  city  of  Stillwater  or  the  judge  of  the  district  court  of 
Washington  county  may  direct;  any  person  detected  in  the  act  of  violating 
this  section  shall  be  deemed  guilty  of  an  infraction  of  the  prison  rule  and 
shall  be  subject  to  arrest  by  any  officer  of  the  prison  without  warrant. 

1889.  ch.  254,  §  4a    Above  •  is  §  65  (68),  ch.  120,  G.  a 

Sec.  6956.  Diminution  of  sentence  for  good  conduct.—  Each  convict 
who  is  sentenced  for  a  definite  term  other  than  life,  shall  be  entitled  to 
diminish  the  period  of  his  sentence  under  the  following  rules  and  regulations: 

(a)  For  each  month,  commencing  on  the  first  (1st)  day  of  his  arrival  at  the 
prison,  during  which  he  has  not  been  guilty  of  a  violation  of  discipline,  or  of 
any  of  the  rules  of  the  prison,  and  has  labored  with  diligence  and  fidelity, 
he  shall  be  allowed  a  deduction  of  five  (5)  days  from  the  period  of  his  sen- 
tence. 

(b)  After  he  has  passed  one  (1)  full  j^ear  of  his  sentence,  in  which  he  has 
not  been  guilty  of  a  violation  of  discipline,  or  any  of  the  rules  of  the  prison, 
and  has  labored  with  diligence  and  fidelity,jthe  deduction  shall  be  seven  (7) 
days  from  the  period  of  his  sentence  for  each  month.  ^ 

(c)  After  he  has  passed  two  (2)  full  years  of  his  sentence,  as  above  pro- 
vided, the  deduction  from  his  term  shall  be  nine  (9)  days  for  each  month. 

(d)  After  he  has  passed  three  (3)  full  years  of  hfs  sentence,  as  above  pro- 
vided, the  deduction  from  his  term  shall  be  ten  (10)  days  for  each  month. 

For  a  violation  of  the  rules  and  discipline,  or  for  a  want  of  fidelity  and  care 
in  the  performance  of  work,  he  shall  not  only  forfeit  all  time  gained  for  the 
month  in  which  the  delinquency  occurred,  but  according  to  the  aggravated 
nature  or  the  frequency  of  his  ottenses,  the  board  may  deduct  a  portion  or  all 
of  his  time  previously  gained;  but  the  board  may  review  the  conduct  record  of 
a  convict,  and  if  it  shall  appear  that  there  were  special  mitigating  circum- 
stances or  that  any  violation  of  the  rules  and  discipline  was  committed  through 
ignorance  or  circumstances  beyond  his  control,  or  abuse  of  any  officer,  they 
may  restore  him,  in  whole  or  in  part,  to  the  standing  he  possessed  before  such 
violation. 

If  a  convict  be  prevented  from  laboring  by  sickness  or  other  infirmity  not 
intentionally  produced  by  himself  or  by  other  cause  for  which  he  is  not  re- 
sponsible, he  shall  be  entitled,  by  good  conduct,  to  the  same  deduction  from 
his  sentence  each  month  as  above  provided  for. 

A  convict  who  shall  pass  the  entire  period  of  his  imprisonment  without  a 
violation  of  the  rules  and  discipline,  except  such  as  the  board  of  managers 
shall  excuse,  shall  upon  his  discharge  from  prison  be  restored  to  the  rights 
and  privileges  forfeited  by  his  conviction,  and  shall  receive  from  the  governor 
a  certificate  under  the  great  seal  of  the  state  as  evidence  of  such  restoration, 
to  be  issued  upon  presentation  to  the  governor  of  a  certificate  of  such  conduct, 
which  shall  be  furnished  to  such  convict  by  the  warden. 

1889,  ch.  254,  ^41.  Supersedes  §§  85,  86,  ch.  120.  G.  S.  Acts  1857,  ch.  14;  1874,  ch.  17,  §  1 ; 
1881,  Ex.  S.  ch.  16.  • 

Sec.  6957.  Compensation  for  good  conduct — All  convicts  confined  in 
the  Minnesota  state  prison  who  shall  become  entitled  to  a  diminution  of  their 
term  of  sentence  by  good  conduct  while  in  prison  in  accordance  with  this  act 
shall,  in  addition  to  said  diminution  of  their  term  of  imprisonment,  receive 
compensation  from  the  current  expense  fund  for  every  day,  except  Sundays 
and  legal  holidays,  at  an  average  rate  of  ten  (10)  cents  per  day  per  convict, 
the  compensation  to  be  graded,  at  the  discretion  of  the  warden,  from  eight  (S) 
to  twelve  (12)  cents  per  day.  The  difference  in  the  rate  of  compensation  to 
be  based,  not  on  the  pecuniary  value  of  the  work  performed,  but  on  the  will- 
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ingness,  industry  and  good  conduct  of  the  convicts.  Provided^  that  whenever 
any  convict  shall  forfeit  his  good  time  for  misconduct  or  violation  of  the  rules 
and  regulations  of  the  prison  he  shall  forfeit  out  of  the  compensation  allowed 
under  this  section,  fifty  (50)  cents  for  each  day  of  |?ood  time  so  forfeited ;  and, 
provided,  that  convicts  serving  life  sentences  shall  oe  entitled  to  the  benefit  of 
this  section  when  their  conduct  is  such  as  would  entitle  other  convicts  to  a 
diminution  of  sentence,  subject  to  the  forfeiture  of  good  time  for  misconduct, 
as  herein  provided. 

Repealing  clause. —  Title  two  (2)  of  chapter  one  hundred  and  twenty 
(120)  of  the  general  statutes  of  one  thousand  eight  hundred  and  seventy-eight 
(1878),  together  with  all  acts  and  parts  of  acts  inconsistent  with  this  act,  are 
hereby  repealed. 

1889,  oh.  254,  §§  42,  48.    Supersedes  acts  1874,  ch.  17,  §§  1,  7. 

Sec.  6958.  Solitary  confinement  abolished.— That  in  all  cases  where 
the  time  of  imprisonment  is  during  life,  solitary  imprisonment  in  the  state 
prison  is  hereby  abolished,  excepting  for  prison  discipline. 

1876,  ch.  79:  **An  act  to  abolish  solitary  imprisonment  in  the  state  prison."  Approved 
Harch  2,  1876. 

Seo.  6959.  Maintenance  of  paupers  discharged  from  prison.— 
Whenever  the  county  commissioners  of  any  county  in  this  stale  shall  make 
out  a  claim  against  the  state  for  the  maintenance  or  support  of  any  pauper, 
coming  direct  from  the  state's  prison,  after  his  or  her  discharge  as  a  convict 
thereof,  and  shall  set  forth  by  such  claim  the  name  of  such  convict,  the  term 
of  service,  date  of  discharge,  crime  for  which  imprisoned,  together  with  the 
time  such  person  or  persons  have  been  supported  by  their  county,  the  same 
duly  verified  under  oath,  by  the  chairman  of  such  county  board,  such  claim  or 
claims  shall  be  paid  by  the  state  treasurer  out  of  the  appropriation  for  current 
expenses  of  state's  prison ;  provided^  however^  that  such  support  or  maintenance 
shall  not  be  charged  at  a  higher  rate  than  three  and  one  half  dollars  per  week 
for  each  person  so  maintained.  A^id  provided^  furth&Ty  that  no  money  shall 
be  paid  under  the  provisions  of  this  act  for  the  support  of  any  pauper  so  dis- 
charged prior  to  its  passage,  except  the  amount  which  will  be  due  to  Wash- 
ington county  for  the  support  of  John  Klohn. 

And  that  any  claim  or  claims  for  the  support  of  such  convict  paupers  before 
the  first  of  January,  one  thousand  eight  hundred  and  seventy-tlve,  shall  be 
made  out  up  to  that  date,  and  thereafter  such  claims  shall  be  made  annually, 
and  be  presented  by  the  treasurer  of  the  county  making  such  claim. 

1875,  ch.  116 :  **  An  act  to  provide  for  the  maintenance  of  paupers  discharged  from  the  state's 
prison."    Approved  February  27,  1875. 


TITLE  3. 
EMPLOYMENT  OF  CONVICTS  IN  STATE  PRISON. 

Sec.  6960.  Trade  of  convict  ascertained  before  sentence.— It  shall 
be  the  duty  of  the  court  in  which  any  person  shall  be  convicted  of  any  offense 
punishable  in  the  state  prison,^ before  passing  the  sentence,  to  ascertain  by  the 
examination  of  such  convict  on  oath,  and  in  addition  to  such  oath,  by  such 
other  evidence  as  can  be  obtained,  the  business,  if  any,  in  which  such  convict 
had  been  engaged  prior  to  such  arrest  and  conviction;  whether  such  convict 
had  learned  and  practiced  any  mechanical  trade,  and  if  so,  the  nature  of  such 
trade  and  length  of  time  the  same  has  been  followed,  and  the  clerk  of  the 
court  shall  enter  the  facts  as  ascertained  and  decided  by  the  court,  on  thj  min- 
utes thereof,  and  shall  deliver  a  certilicate  fully  staling  the  facts  so  ascer* 
Vol.  II  — 41  641 


Digitized  by 


Google 


Secs.  6861-6966.]   jails  and  prison^ — employment  of  oonviots. 

tained,  to  the  sheriflF  of  the  county,  who  shall  cause  the  same  to  be  delivered 
to  the  warden  of  the  state  prison  at  the  same  time  that  such  convict  is  com- 
mitted to  the  care  of  said  warden,  pursuant  to  his  sentence. 

1889,  ch.  255,  §  1 :  ''An  act  to  provide  for  and  regulate  the  employment  of  convictB  in  the 
state  prison  at  StiU water,  and  to  repeal  chapters  one  haodred  and  ninety-seven  (197)  and  ooe 
hundred  and  sixty-six  (lt6)  of  the  General  Laws  of  one  thousand  eight  hundred  and  eighty- 
seven  (1887)."  Approved  April  24,  1889.  Acu  1887.  ch.  166,  abolished  convict  larior  contracts* 
and  proviiled  for  convicts  to  labor  under  management  of  the  institution  and  a  sale  of  the  prod- 
ucts. Acts  1887,  ch.  li»7,  prohibited  prison  contractors  to  enter  into  competition  with  artisaa 
labor,  Acts  1&78,  ch.  87,  and  1881,  ch.  186,  were  enactments  regulating  the  convict  labor  con- 
tracts with  Seymour,  Sabin  &  Ck>. 

Sec.  6961.  Convict  to  be  employed. —  Every  person  convicted  of  crinie 
and  committed  to  the  state  prison  shall  be  regularly  employed  at  and  be 
compelled  to  perform  a  reasonable  amount  of  hard  labor  in  some  industrial 
employment;  And  no  person  so  committed  as  aforesaid,  shall  be  exempt  from 
such  hibor  and  employment,  unless  on  account  of  incapacitating  sickness  or 
other  disability  rendering  it  impossible  that  such  labor  be  performed. 

1889,  ch.  255,  g  2. 

Seo.  6962.  Employment  governed  by  this  law.— The  employment  of 
convicts  in  the  state  prison  shall  in  all  respects  be  g:overned  by  the  provisions 
of  this  chapter,  and  shall  be  conducted  as  specified  in  the  succeeding  sections 
hereof. 

1889,  ch.  255,  g  8. 

Sec.  6963.  Ssrstems  of  employment. —  Subject  to  the  qualifications  and 
regulations  in  this  chapter  specified,  the  manager  shall  be  empowered  and  re- 

3uired  to  provide  for  the  employment  of  such  convicts  in  one  or  more  of  three 
liferent  systems  of  employment.  One  usually  kn(»wn  as  and  to  be  desi^ 
nated  the ''State  Account  System;"  another  usually  known  as  and  to  be 
designated  the  ''  Contract  System,"  and  a  third  usually  known  as  and  to  be 
designated  the  **  Piece  Price  System."  Providing^  that  said  convicts  shall 
be  employed  as  much  as  practicable  under  the  state  account  system. 

1889,  ch.  255,  g  4 

Seo.  6964.  Duty  of  warden. —  In  providing  for  and  regulating  the  labor 
of  the  convicts  under  these  svstems  of  employments,  the  warden  shall,  in 
classifying  and  apportioning  t&e  prisoners  to  the  work,  in  all  cases  have  in 
view,  as  well  the  education  and  reformation  of  the  individual  convict  as  the 
pecuniary  welfare  of  the  state,  and  shall,  under  such  rules  and  regulations  as 
shall  have  been  prescribed  by  the  board  of  managers,  have  authority  to  change 
any  convict  from  one  class  of  employment  to  another,  as  may  seem  proper 
and  expedient. 

1889,  ch.  255,  §  6.  ' 

Sec.  6965.  Lease  of  prison  shops.—  All  or  a  portion  of  the  prison  shops, 
and  such  vacant  grounds  as  the  board  of  managers  deem  proper,  and  which 
are  not  needed  to  carry  on  industrial  employment  under  the  state  account  or 
piece  price  systems,  may  be  leased  by  the  board  of  managers  to  parties  from 
whom  such  board  obtains  the  highest  and  best  price,  and  for  s\^h  length  of 
time,  not  to  exceed  two  years,  as  the  board  may  deem  for  the  interests  of  the 
state. 

1889,  ch.  255,  §  6. 

Sec.  6966.  Letting  to  service — The  managers  may,  if  in  their  judgment 
they  deem  it  proper  and  expedient,  let  to  service  under  the  piece  price  or  con- 
tract system,  or  both,  not  to  exceed  one-half  of  all  able  bodied  convicts  con- 
fined in  the  prison  at  the  date  of  such  contract  or  contracts  to  the  lessee  or 
lessees  of  the  prison  shops,  or  to  any  person  or  corporation,  such  lease  to  be 
made  in  accordance  to  the  law  on  the  subject  of  prisons,  including  this  chap- 
ter, and  not  to  exceed  the  term  of  two  years.    Such  convicts  shall  not  be 
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leased  to  any  contractor  or  lessee  for  less  than  the  sura  of  forty-five  cents  per 
day  for  actual  work.  Provided,  that  such  lease  shall  not  be  a  lease  of  indi- 
vidual convicts  for  any  specified  time,  so  as  to  preclude  the  withdrawal  of  any 
convict  and  the  substitution  in  his  place  of  another,  when  deemed  for  ihe  best 
interests  of  the  convict,  under  such  rules  and  regulations  as  shall  have  been 
established  by  the  board  of  managers,  or  otherwise  provided  by  law. 
1889,  ch.  255,  8  7. 

Seo.  6967.  Duty  of  board  of  managers.—  Whenever  the  board  of  man- 
agers shall  deem  it  expedient  and  proper  to  enter  into  a  contract  to  lease  the 
prison  shops  or  any  portion  thereof,  or  the  prison  grounds  or  any  portion 
thereof,  to  any  person  or  persons,  corporation  or  corporations,  who  may  desire 
to  rent  the  same,  and  employ  convicts  therein,  it  shall  be  the  duty  of  said 
board  of  managers  to  pass  a  resolution  to  that  effect,  specifying  the  number 
of  convicts  whose  labor  and  services  are  to  be  let,  the  time  the  contract  shall 
commence,  and  the  length  of  time  it  shall  continue,  together  with  the  shop- 
room,  yard-room,  machinery,  and  other  facilities  which  are  to  be  let. 

Publish  notice. —  Upon  the  passage  of  such  resolution,  the  board  of  man- 
agers shall  cause  the  same,  together  with  a  call  for  sealed  bids  or  proposals,  to 
be  published  in  a  newspaper  printed  and  published  in  the  county  where  the 
prison  is  situated,  and  in  a  newspaper  printed  and  published  at  the  state  cap- 
ital, for  a  period  of  three  weeks  next  preceding  the  time  fixed  in  such  notice 
for  opening  such  proposals. 

Form  of  contract. —  The  board  shall  also  prepare  a  duplicate  form  of  the 
contract  to  be  entered  into,  with  the  date  of  the  commencement  and  length 
of  continuance  of  the  contract,  specifying  the  class  or  classes  of  industrial  em- 
ployment upon  which  bids  will  be  received,  and,  in  blank,  the  amount  bid  for 
the  rent  of  shops,  grounds  or  fixtures  specified  therein;  the  amount  bid  per 
day  for  the  labor  of  the  convicts  to  be  leased,  and  the  name  of  the  contractor 
or  contractors  and  their  sureties,  a  copy  of  which  shall  be  deposited  at  the 

Crison  with  the  warden  for  the  inspection  of  all  persons  desirous  of  making 
ids  or  proposals  therefor,  for  at  least  the  period  of  twenty  days  prior  to  the 
time  fixed  in  said  notice  for  the  opening  of  such  proposals. 

Bids. —  The  warden  shall  receive  and  preserve,  unopened,  all  the  sealed 
proposals  for  said  leasing  of  said  shops,  grounds,  labor  and  services  which  shall 
be  delivered  to  or  received  by  him  up  to  the  day  and  hour  mentioned  in  the 
public  notice,  and  no  longer,  and  shall  thereupon,  or  as  soon  thereafter  as'the 
board  of  managers  shall  convene,  lay  such  proposals  before  the  board  of  man- 
agers, who  shall  proceed  publicly  at  once  to  open  and  canvass  such  of  them 
as  shall  be  substantially  in  the  form  prescribed  in  the  published  notice,  and  as 
shall  be  accompanied  by  an  offer  to  enter  into  the  contract  prepared  as  afore- 
said, with  the  names  of  the  bidders,  kind  and  character  of  industrial  employ- 
ment in  which  the  convicts  will  be  employed,  the  amount  bid  for  the  rent  of 
shops,  grounds,  fixtures,  etc.,  proposed  to  be4ea«ed,  the  price  per  day  for  the 
labor  and  services  of  the  convicts  proposed  to  be  paid,  and  also  the  names  of 
two  or  more  sufficient  sureties  accompanied  by  their  written  consent  to  be 
sureties  in  such  contract,  and  shall  award  the  contract  to  the  person  or  corpo- 
ration who  shall  have  brought  himself  or  itself  within  the  terms  of  the  contract 
proposed,  and  shall  be  found  by  said  canvass  to  be  on  the  whole  the  highest 
bidder  therefor.  Provided,  that  no  bids  shall  be  entertained  which  shall  be  for 
less  than  forty-five  cents  per  day  per  convict  for  work  to  be  performed  by  the 
convicts. 

Contract. —  The  managers  shall  thereupon  cause  a  written  contract  to  be 
properly  executed  in  duplicate  by  the  warden  and  person  or  corporation  con- 
tracting, and  the  person  or  corporation  to  whom  the  contract  is  awarded  shall 
execute  to  the  warden  a  good  and  sufficient  bond  with  two  or  more  sureties 
to  be  approved  by  the  board  conditioned  for  the  full  performance  of  the  con- 
tract on  the  part  of  such  person  or  corporation,  which  bond  shall  be  delivered 
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to  the  board  of  managers  and  thereupon  the  said  contracts  shall  be  valid  in 
law  between  the  parties  thereto.  And  the  said  board  of  managers  shall  have 
power  to  direct  the  enforcement  of  the  same.  This  section  shall  be  construed 
to  allow  and  authorize  the  said  board  of  managers  to  let  a  part  of  the  convicts 
to  one  person  or  corporation  and  a  part  to  other  persons  or  corporations,  if 
they  shall  deem  it  for  the  best  interests  of  the  convicts  and  the  state. 
1889,  ch.  255.  §  8. 

Sec.  6968,  Rejection  of  bids. —  If,  upon  opening  such  proposals  men- 
tioned, in  the  preceding  section,  the  said  managers  shall  deem  it  for  the  best 
interest  of  the  state  not  to  award  such  contract  to  any  such  bidders,  they  may 
reject  all  such  proposals,  and  if  they  see  tit,  readvertise  the  same;  and  if,  after 
awarding  such  contract  or  contracts  to  any  bidder  or  bidders  who  shall  have 
refused  or  neglected  to  enter  into  any  such  contract,  the  said  managers  shall 
not  deem  it  lor  the  interest  of  the  state  to  award  the  same  to  any  person  or 
corporation  bidding  a  lower  rate  of  compensation,  they 'may  reject  all  lower 
bids  and  readvertise;  and  any  bidder  whose  proposal  shall  have  been  accepted 
by  the  managers,  and  who  shall  have  refused  to  enter  into  such  contract,  shall 
be  liable  for  all  expenses  of  readvertisement  in  addition  to  all  damages  by 
reason  of  such  refusal  or  neglect. 

188»,  ch.  255,  §  9. 

Seo.  6969.  Rules  for  contractors. —  In  every  contract  made  pursuant  to 
the  authority  herein  conferred,  there  shall  be  reserved  to  the  warden,  under 
such  rules  and  regulations  as  shall  have  been  established  by  the  board  of 
managers,  full  power  and  authority  to  prevent  the  demanding  or  imposition 
of  unusual  or  severe  labor  whereby  the  health  and  welfare  of  the  convicts 
may  be  impaired,  or  their  reformation  and  education  may  be  hindered  or  re- 
tarded; and  the  said  warden  may  from  time  to  time,  subject  to  the  approval 
of  the  board,  prescribe  all  needtul  rules  for  the  government  and  conduct  of  all 
contractors,  their  overseers  and  agents,  in  relation  to  the  convict,  and  may 
require  summary  dismissal  of  any  individual  employed  by  any  contractor  in 
said  prison,  whenever  it  shall  appear  that  the  presence  or  the  conduct  of  such 
individual  is  prejudicial  to  the  discipline  of  the  prison  or  the  welfare  of  the 
convicts. 

1889,  ch.  255,  §  10. 

Sec.  6970.  Separate  proposals. —  In  case  the  board  of  managers  deems 
it  proper  to  advertise  for  sealed  proposals  for  the  lease  of  shops,  yard  room, 
fixtures,  etc.,  separately  from  proposals  for  bids  for  the  labor  of  convicts,  they 
shall  have  power  and  authority  so  to  do,  and  they  shall  also  have  power  and 
authority  to  advertise  for  bids  for  the  labor  of  convicts  separately  from  pro- 
posals for  the  lease  of  shops,  yard  room  or  fixtures,  keeping  in  view  the  in- 
terests of  the  state  in  the  premises. 

1889,  ch.  255,  §  il. 

Seo.  6971.  Revenues  paid  to  warden —  The  rents,  revenues  and  profits 
derived  from  the  leasing  of  the  prison  shops,  yard  room,  fixtures  and  convict 
labor  shall  be  paid  to  the  warden  and  by  him  paid  to  the  prison  treasurer. 

1889.  ch.  255.  §  13. 

Sec.  6972.  Employment  on  state  account — All  of  the  able-bodied 
convicts  in  the  state  prison  may  [be]  employed  in  industrial  labor  on  state  ac- 
count, in  such  manner,  and  in  such  trades,  occupations  or  industries  as  to  the 
said  board  shall  be  deemed  for  the  best  interests  of  the  convicts  and  the  state. 
The  board,  in  its  discretion,  may  provide  for  one  trade  or  industry,  or  may  es- 
tablish a  number  of  trades  or  industries,  and  the  warden  is  authorized' and 
empowered,  by  and  with  the  advice  and  approval  of  the  board,  to  purchase 
all  needed  tools  and  machinery  for  conducting  such  trade  or  trades,  industry 
or  industries,  as  the  board  may  see  fit  to  establish.    He  shall,  with  like  an- 
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ppoval,  also  be  vested  with  power  and  authority  to  purchase  in  the  market  all 
supplies  and  material  needed  in  the  manufacture  of  any  article  or  articles  ia 
which  manufacture  the  board  may  decide  to  engage  the  convicts  or  any  por- 
tion thereof,  and  shall  also  have  authority  to  sell  and  dispose  of,  to  the  best 
advantage  of  the  state,  all  articles  of  manufacture  produced  by  the  labor  of 
convicts  under  such  system.  Provided^  however,  that  the  board  shall  first 
employ  as  many  of  the  convicts  as  may  be  found  practicable  in  the  manufact- 
ure of  articles  which*the  state  would  otherwise  necessarily  purchase  for  the 
state  prison  and  other  state  institutions. 
1889,  ch.  255,  §  13. 

Sec.  6973.  Warden  to  keep  accounts.— Said  board  shall  direct  the 
warden  to  keep  or  cause  to  be  kept  a  true  and  correct  account  of  all  moneys 
expended  and  received,  and  th6  purpose  for  which  expended  and  the  sources 
from  which  received;  and  annually,  on  or  before  the  first  day  of  October,  he 
shall  render  to  the  board  of  managers  a  full  and  accurate  account  of  all  busi* 
ness  transactions  had  during  the  year,  together  with  a  statement  of  moneys 
expended  and  received,  and  stock  on  hand;  also  a  statement  of  all  articles 
manufactured  by  convicts  for  the  use  of  the  prison  and  other  state  institu- 
tions, and  the  market  value  of  the  same  at  the  time  the  same  were  furnished 
to  such  prison  and  other  institutions,  and  accounts  of  the  receipts  aud  expend- 
itures of  the  different  systems  of  employment  hereinbefore  specitied  shall  be 
kept  separate  and  distinct  from  each  other. 

1889,  ch.  255,  §  14. 

Sec.  6974.  Officers  not  to  be  interested. —  Neither  the  managers,  war 
den  nor  any  officer  of  the  prison  shall  directly  or  indirectly  [bej  personally 
interested  in  or  be  connected  with  any  business  carried  on,  iu  or  about  the 
prison,  nor  in  any  contract  or  lease,  nor  in  any  article  manufactured  by  the 
convicts  under  any  contract  or  lease  by  the  managers  to  any  person  or  corpo- 
ration. 

1889,  ch.  255,  §  15. 

Sko.  6975.  Appropriation. —  Ttiere  is  hereby  appropriated  for  the  pur- 
pose of  procurmg  tools,  machinery  and  material  for  conducting  industrial 
employment  under  the  stAte  account  system,  out  of  any  money  m  the  state 
treasury  not  otherwise  appropriated,  the  sum  of  seventy-live  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary. 

1889,  ch.  255,  §  la 

Seo.  6976.  Repeal. —  Chapters  one  hundred  and  ninetj^-seven  and  one 
hundred  and  sixty-six  of  the  general  laws  of  one  thousand  eight  hundred  and 
eighty-seven,  and  all  other  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

1889,  eh.  255,  §  17. 
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OP  THE  EXPRESS  REPEAL  OF  EXISTING  LAWS. 

Seo.  697Y.  Laws  repealed. —  The  following  acts,  passed  in  the  several 
years  hereinafter  enumerated,  shall  be  expressly  repealed  from  and  after  the 
day  specified  in  section  two  of  chapter*  one  hundred  and  twenty-one,  subject 
to  all  the  provisions  contained  in  said  chapter: 

All  of  the  Revised  Statutes  of  1851  and  the  amendments  and  appendix 
published  and  bound  with  the  same  in  the  volume  called  and  known  as  the 
Revised  Statutes  of  the  territory  of  Minnesota,  except  subdivision  two  of  sec- 
tion two,  and  section  three  of  chapter  one  hundrea  and  thirty-seven  of  sjiid 
Revised  Statutes,  which,  and  the  several  acts  therein  enumerated,  are  not 
affected  by  said  repeal. 

a  S.  ch.  122,  §  1.  80  M.  852.  24  M.  222.  ^  This  is  title  2,  ch.  4,  ante.  The  exception  relates 
to  certain  private  acts. 

Tlie  laws  repealed  are:  1851,  chs.  2,  8,  5;  1852,  chs.  4,  6,  7,  8,  10,  14,  16,  17,  18,  19,  21;  1853. 
chs.  9.  11,  12,  13,  15,  20.  22,  23;  1854,  chs.  1,  4.  8.  13,  16,  18,  20,  21,  22,  23,  25,  26,  29.  81,  33,  38. 
41,  42,  53;  1855,  chs.  4,  6,  7,  9.  12,  14,  15,  17,  32,  41,  47.  48,  64,  67.  69;  1856,  chs.  1,  2,  8,  4,  5,  «. 

7.  8,  9.  10,  11,  13,  14,  16,  17,  18,  21,  22,  23,  24,  25,  26.  30.  31.  84.  35.  36,  37,  38,  39,  40,  43,  44.  49, 

59.  60,  HI,  62.  63.  65.  68.  71.  72.  74,  109,  122.  157;  1857,  Reff.  Ses.  chs.  1,  2,  8,  8,  10.  11,  67.  68, 
70,  74.  77;  1857,  Ex.  Ses.  chs.  5.  8,  10.  14.  16,  21,  28,  39.  40.  43,  45,  62,  64.83.  88.  92;  1858,  chs. 

8,  9.  10,  11,  12,  13,  14.  15,  16,  17,  18,  19,  20.  21,  22,  23,  24,  27,  28,  29,  30.  81.  32.  33,  34,  35,  36.  37, 
38,  40,  41,  44,  45,  46,  48.  49.  50,  51.  52,  53,  54.  55,  56,  57,  58,  59.  60-71,  73-81,  83-87,  89,  93-97; 
lb53,  SpL  Laws,  chs.  33,  34,  39,  44.  46.  56.  57.  62,  64,  65,  67.  74,  107.  124.  W6.  179,  204,  225; 
1860,  chs.  1-31,  24-26.  28,  29,  31-34,  36-40,  42-44.  46-50,  53,  54,  56,  57,  58,  60,  61.  64-06,  68-74. 
76.  77,  79.  80.  83-85,  87-89,  91-93,  96,  97;  1860.  Spl  Laws.  chs.  12,  13.  32,  33,  84,  36,  41,  47.  49, 

60.  53.  59,  65,  66,  73;  1861,  chs.  1,  2,  3,  6-43,  45-57,  65;  1861,  SpL  Laws,  chs.  21-81;  1862,  cha. 
1-3,  6,  8-59,  61-64,  66-71,  78,  74;  1863,  Spl.  Laws,  chs.  21,  22,  25,  26,  28,  29.  30,  31,  38,88;  1»68, 
Ex.  Ses.  chs.  1.  3,  4,  5,  7,  11,  13.  18.  15;  1863.  Ex.  Ses.  Spl.  Laws,  ch.  9;  1863,  chs.  3,  8,  6,  9, 
11-24,  26-31.  33-40,  43-44.  46-49.  61.  52.  55,  66.  58.  59,  60,  66,  67;  1863,  Spl.  Laws,  chs,  13,  15, 
16,  17,  18;  1864,  chs.  1-4,  7,  8,  13,  15-17,  19,  22-43,  45,  47-58,  60.  62,  63,  65,  66,  67,  68,  69,  70, 
71;  1864.  Spl.  Laws,  chs.  70,  72;  1865.  chs.  2.  6,  7,  9.  11,  13.  14,  16,  17,  18,  20-26,  28-^,  84,  41, 
43,  45-50,  54-66,  59-66,  68,  71-75;  1865,  Spl.  Laws,  chs.  70,  83,  84,  85. 
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To  Yols.  1  and  2,  except  as  indicated  by  the  cross-references  to  Tol.  1. 


A. 

ABANDONMENT  (see  Child)— 
of  insane  person,  penalty  for,  §5895. 
of  lands  condemned  for  public  use,  §1229. 

ABATE— 

recognizance  not  to  abate,  wben,  §4439. 

action  to,  nuisance,  §5442. 

actions  abated,  when,  §4738. 

board  of  health  shall,  what  nuisances, 

§§588,  589." 
warrant  to,  §591. 

ABBREVIATIONS— 

in  describing  lands,  §1582. 

ABDUCTION    (see   Seduction;   Kidnap- 
ping)— 
defined,  punishment  for,  §6196. 
evidence  required  to  convict  of,  §6197. 
ABETTING  (see  Aiding)— 
ABOLISHED— 

dower  and  curtesy  is,  §4001. 
ABORTION  (see  Indecent  ARTiCLEa)— 
manslaughter    in    first    degree,    when, 
§§6115,6116. 
in  second  decree,  when,  §6119. 
defined,  how  punished,  §6207. 
woman  attempting  to  produce,  guilty  of 
felony,  §6208. 

punishment  of,  §6208. 
witness  not  protected   from   testifying, 

when,  §6209. 
sellinsr  drugs,  etc.,  to  produce,  felony, 
§§6211,  6234. 
ABSENTEES— 

compelled  to  attend  Legislature,  §223. 
ABSTRACTS— 

duplicate  of  equalization  board  changes, 

§14i}6. 
of  tax  lists  for  state  auditor,  §1504. 
for  towns,  §1505. 
ABSTRACT  OF  TITLE— 
office,  §947. 

register  to  make  and  certify,  §948. 
ACCESSORIES—  ^ 

to  crime,  indictment,  trial  and  conviction 

of,  §§5976-5978. 
punifihment  of,  extent,  §5979. 
to  misdemeanor,  ^ilty  of  misdemeanor, 
§6514. 
ACCIDENT— 

death  caused  by,  excusable,  §6128. 
ACCOMPLICE— 

testimony  of,  §5098. 
ACCOUNTS  (See  Index  to  Vol.  1)— 
pleading  of,  §4792. 
of  fees,  §.'>273. 

guardians  to  settle  all.  §5767. 
executor,  etc.,  to,  for  personal   estate, 

§5843. 
falsification  of,  by  public  officer,  §5343. 
false  entries  on  books  of,  forgery,  §§6375, 
8376. 


ACCOUNTS  (continued)— 

oflicers\  of  corporation,  altering,  §6448. 
presentation  of  fraudulent,  when  felony, 
§6507. 

ACCOUNT  BOOKS— 

are  prtwa/acie  evidence,  §5112, 

ACCUSATION— 

to  remove  attorneys,  §4376. 
in  writing  verified,  §4^77. 

ACCUSED— 

rights  of,  §6626. 

ACKNOWLEDGMENTS  (see  Index  to  Vol. 

1)- 
of  deeds  of  land,  §4121. 

certificate  of.  §41*22. 

in  other  states,  §4123. 

in  foreign  countries*.  §4124. 

refusal  to  acknowledge,  §4125. 

proceedings  to  compel,  §4126. 
d^ecUve^  tQ  conveyances  legalized — 
certain  defects  legaliz^nl,  §4lf>4. 
by  officer  whose  term  has  expired,  ^§4165, 

4166. 
by  territorial  clerks  and  jinlges,  §4167. 

judges  of  probate,  §41  US. 
by  deputy  clerics,  §416J>. 
by   W.  McTavisli,  governor  of  Assinne- 

boine,  §4170. 
without  certificate  of  character,  §4171. 
effect  of  record,  §4171.         ' 
in  unorganized  counties,  §4172. 
out  of  this  state,  §4173. 

certificate,  purchasers,  §4174. 
privy  examination  omitted,  §4175. 

before  1866.  §4176. 
wife  not  described,  record.  §1177. 
one,  to  conveyance  bgalized,  §4189. 
by  town  clerks,  §4215 
who  may  take — nrfmed,  §4285, 

deposition.  §4286. 

township  clerks,  §4287. 
commissioners    in    other    states    taking, 
§§4288,  4290. 

taking  depositions,  §4290. 
forms  of,  §4292. 

married  women,  §4293. 
defective,  by  acting   notary,   legalized, 
§4294. 

by  deputy  register  of  deeds  same, 
§4295. 

by  deputy  clerk  of  court,  same,  §4296. 
forging  certificate  of,  §0370. 
falsely  certifying,  by  officer,  §6371. 

ACQUITTAL— 

of  accused,  §4675. 
of  part  of  offense,  §6556, 
not  bar,  when,  §6788, 
when  a  bar,  §§6789,  6790. 
on    ground     of     insanity    proceedings, 
§6819. 

ACROBATIC  EXHIBITIONS— 
network  to  be  used  in,  §6274. 
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Actions.  ] 


ACT.-ADU. 


[Adultebt. 


ACTIONS  (see  Index  to  Vol.  1)— 

(see  Civil  Actions;  Criminal  Ac- 
tions; Estates  in  Keal  Property; 
Justices'  Courts;  Parties;  Sum- 
mons)— 

against   master,    on   indenture,    §§3859- 
3861. 

to  bar  dower  or  curtesy,  §3870, 

to  annul  void  marriages,  §3892. 
by  whom  brought,  §3893. 

by  corporate  authorities  against  claim- 
ants of  lands,  §4105. 

second,  enforcing  lien,  §4309. 

on  lien,  when  brought.  §4325. 

none  but  attorneys  condact,  where,  §4360.' 

on  recognizance  in  contempts,  §4405. 

commencement  of,  in  Justices'  Courts, 
§§4613-4530. 

judgments  in,  §4873. 

to  set  a-ide  iudgmentsfor  fraud,  §4899. 

judgment  without,  §§4900-4905. 

of  court  in  garnishment,  §5006. 

to    Bet    aside    fraudulent   conveyances, 
§5705. 

on  claims  against  deceased's  estate,  §5726. 
pending  at  time  of  death,  §5727. 
in  favor  of  estate,  §§5728,  5729. 

for  recovery  of  land,  when  to  be  brought, 
§5812. 

depositions  used  in  second,  when,  §5170. 

costs  in  several,  §5203. 

costs  in,  on  judgment.  §.5206. 

foreclosure  of  mortgage  by,  §§5380-5397. 

to  quiet  title,  §§5411-5413. 

section  applying  to  all,  testing  title  to 
land,  §6427. 

ACTIONS  TO  VACATE  CHARTERS,  ETC. 
juriiidiction  to  annul  incorporation  ob- 
tained by  fraud,  §5331. 
to  vacate  ^barter,  §5332.    • 
to  prevent  usurping  or  forfeiting  offices 

or  franchises,  §5333. 
letters  patent,  §6334. 

one  action  when  several  claim  office,  §5335. 
complainant  joined  as  party,  §5336. 
judgment  upon  right  of  complainant  and 
defendant.  §5337. 
possession  of  office,  §5338. 
of  exclusion  from  otBce  or  franchise, 

§5339. 
dissolution  of  corporation,  §5340. 
injunction  granted,  receiver  appointed, 

§5341. 
costs  in,  §5341. 
judgment-roll,  §5343. 

ACTS  AND  OMISSIOXS— 
what,  are  coniempts,  §4390. 
acts  of  trustee,  when  void,  §4024. 
prosecution  of,  under  this  code,  §§5951- 

69.53,  69(>3. 
when  justifiable,  §5973. 
prohibited    by    statute,      misdemeanor, 

§6131. 
punishment  for,  §§6509-6511,  6513. 

ADJOURNMENTS  (see  Costs)— 
of  Supreme  Court,  §§4414,  4415. 
of  District  Courts,  §§443H-4439.         * 
of  Justices'  Courts,   §§4544,  4545,    4663, 

4567. 
of   trial  in  forcible  entry  and  detainer, 

§5604. 
of  hearings  by  Probate  Court,  §5929. 
of  examination  of  offenders,  §6623. 


ADJUSTMENTS— 

of  claims  to  town  sites,  §4102. 

ADJUTANT-GENERAL  (see  Index  to  Vol. 

ADMINISTRATIONS  (see  Executors  and 
Administrators) — 
when,  where,  §5615. 
will  proved  aftfer,  granted,  §5688. 

power  of  executor,  §56.>». 
special  administrator,  when  appointed^ 
§6690.  • 

powers  of.  §5691. 
and  distribution  of  assets  of  intestates^ 
§5683. 
petition  for^  §5684. 
order  and  notice  for  hearing,  §5685. 
hearing,  bond,  §§5686,  5687. 
of  property  levied  on,  §§4931,  4932. 
in  assignment.  §4252. 
when  made,  form  of,  §§5695,  .5696. 
appraisement,  manner  of,  §§5697,  6698. 
allowance  of  homestead  and  distribution^ 


of  effects  of  deceased  persons,   §§5695- 

6700. 
asf^ets,  property  not  set  apart,  §5701. 
possession  of  residue,  §5702. 
compound  debts,  §5703. 
action  for  realty,  §5704. 
action  to  set  aside  fraudulent  convey- 
ances, §6705. 

'     when,  to  pay  debts,  §§.5706,  6707. 
mortgages,  when  assets  §5708. 

redemption,  purchase  by  executor  or 

administrator,  §5709. 
sale,  when  to  be  distributed.  §5711. 
restoration  of  effects,  when,  §§.5712,  5713- 
when  chargeable  by  action,  §5714. 
by  guardian,  when,  §5763. 
annual,  by  what  state  officers,  §§708-710. 
of  unclahned  property,  §1953. 

ADMINISTRATORS  (see  Executors  and 
Administrators;  Foreign  Adminis- 
trators)— 
or  executor  garnished,  §5003. 
bond,  6692. 

powers  cease,  when,  §.5693. 
distribution  of  personal  estate,  J5694. 
de  bonis  non^  §6917. 

and  executors   redeeming  land,   §§15G0» 
1661. 

ADMISSION— 

order  of,  to  practice  law,  §4359. 

ADOPTION  OF  CHILDREN— 
petition  for,  §3926. 
consent  of  parents  to,  §3927. 

of  child  of  14,  §3928. 
notice  of  hearing  petition  for,  §3929. 

hearing  and  decree,  §3930. 
status  of  adopted  child,  §§3931,  3932. 
descent  of  property  of  and  to,  3933. 
term  child  defined,  §3934. 
of  children  attending  state  public  school^ 
§3254. 

ADULTERATION— 

and  sale  of  food,  drags,  etc,  punished, 
§§6287,  6288. 

ADULTERY— 

when  not  sufficient  cause  for  divorce. 


defined  and  punished,  §6218. 
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ADV.-APP. 


[Appeals. 


ADVANCEMENT— 

estate  given  hy  beneficial  power  deemed 
an,  $4042. 

when  gifts  and  grants  are,  §§5849-6S56. 
ADVERTISING— 

foreclosure  of  mortgages  bv,  §§5344-5379. 

sale  of  indecent  literature,  §§6233,  6234. 

lotteries,  misdemeanor,  §6242. 

sale    of    counterfeit    money,    criminal. 


AFFIDAVIT  (see  Index  to  Vol.  1)— 
for  writ  of  replevin,  §4596. , 
contents,  bond,  §§4597.  4598. 
for  replevin,  §§4590,  4597. 
for  attachment,  §4607. 
accompanying  summons,  §4911. 
for  claim  and  delivery  of  personal  prop- 
erty. §4970. 
when  not  allowed,  §4984. 
where  property  claimed  by  third  per- 
sons, §4994. 
in  injunction,  §5043. 
of  publication,  §5118. 
taken  without  the  state,  §5119. 
of  p  iblication  taken  prior  to  1870,  §5120. 
of  publication  of  notice,  §5197. 
of  sale  of  real  estate,  §5198. 
original  or  copy  is  evidence,  §5199. 
prior  affldaviis,  §.5200. 
of  publication  and  foreclosure  sale,  §5365. 
of  costs  and  disbursements,  §5367. 

legalized,  §5370. 
accompanying  what  summons,  §5533. 
AFFIRMATION  (see  Oath)— 

false,  constitutes  periurv,  §6040. 
included  in  term  oath,  §6041. 
AGE— 

of  apprentices,  §§3848.  3856. 
executor  under  full,  §5665. 
AGENTS  (see  Index  to  Vol.  1)— 
AGKEEMENT  (see  Conspiracy)— 

form  of,  to  arbitrators,  §4339. 
AGRICULTURAL  COLLEGE  LANDS  (see 

Index  to  Vol.  1)— 
AGRICULTURAL  SOCIETIES   (see  Index 

to  Vol.  1)— 
AIDING— 

crime  from  wfthout  state  punishable  in 

the  state,  §5963. 
person,  commission  of  crime  Is  principal, 

§5975. 
commission  of  suicide,  felony,  §6099. 
abduction,  felony,  §6136. 
forcible  entry,  etc.,  misdemeanor,  §6333. 
misdemeanor,    is   misdemeanor,   §§5977, 
6.514. 
AIR  GUN— 

discharging    in    public    place,    misde- 
meanor, §6335. 
ALIEN— 

statute  mnning  against,  §4703. 
rights  of,  in  real  estate,  §5410. 
ALIENATION— 

suspension  of  right  of,  §4089. 
ALIMONY  (see  Divorce)— 
pending  divorce  suits,  §3906. 
permanent,  §§3907,  3908. 
ALTERATION   (see  Forgery)— 

of  written  evidence,  criminal,  §§6050, 6051 . 

of  bill  or  resolution  of  Legislature,  felony, 

§{6010,  6011. 


AMENDMENTS  (see  Index  to  Vol.  1)— 
to  pleadings,  §4543. 
of  return  of  justice,  §4628. 
of  course,  to  pleadings,  §4801. 
of  mandamus^  §5286. 
allowed  \}y  court  on  appeal,  §5513. 
ANESTHETIC— 

assaults  by  administering,  §6141. 
rape  of  female  under  influence  of,  §6191. 
ANIMAL  (see  Cruelty  to  Animals)— 

false  registration  of,  §6433. 
ANNEXED— 

administrator  with  will,  §5674. 
ANSWER  (see  Reply)— 

time  to,  in  divorce  suit,  §3900. 

failure  to,  same,  §3901. 

in  enforcing  lien,  §4309. 

of   attorney   to    accusation    to   remove. 

§§4378-4380. 
in  Justice's  Court,  §4535. 
of  defendant,  contents  of,  §§4771-4775. 
of  garnishee,  §5015. 
injunction  after,  §5039. 
in  mandamuses^  §5284. 

no  answer  in,  §5285. 
matter  set  up  in  what,  5514. 
in  actions  against  boats,  §5534. 
to  indictment,  §6765. 
APOTHECARY— 

improper  labeling  of  drugs,  ete.,  misde- 
meanor, §6282. 
selling  poi'ion  without  recording  name, 

etc.,  §§6283-6286. 
'adulteration  of  drugs,  etc.,  §§6278-6288. 
APPEALS  (see  Index  to  Vol.  1)— 

(See    District    Courts;    Justices* 
Courts;  Probate  Courts)— 
from  decision  in  town  site  claims,  §4104. 
on  disallowance   of  claim  by  assignee, 

§4267. 
from  judgment  in  award,  §4352. 
in  District  Courts,  §§4456,  4463. 
from  what  hearing,  §4964. 
in  garnishment,  when,  how  made,  §5030. 
to  Supreme  Court,  §5066. 
when  allowed,  §5067. 
time  for,  §5068. 
notice  of,  §5069. 
title  of,  §5070. 
record  of,  §§5071,  5072. 
effect  of,  §5073. 
bond  for  costs  in,  §5074. 

in,  from  an  order.  §5075. 
bond  in  judgment  directing  payment  of 
money,  §5076. 
when,  for  delay,  §5077. 
delivery  of  personal  propertv,  §5078. 
sale  or  possession  of  reallv,  §6079. 
directing  conveyance,  §5080. 
in  other  easels,  perishable  property,  §5081. 
bonds  in  one  Instrument,  §5082. 

justification  of  sureties,  §5083. 
undertakings  in  lieu  of  bonds,  §5084. 
jurisdiction  of  Appellate  Court  to  reverse, 

affirm  or  modify,  §5085. 
dismissal  of,  not  final,  §5086. 

during  vacation.  §5087. 
death  of  party  pending,  §§5088,  5089.  - 
depositions  used  on  appeal,  how,  §5171. 
costs  on,  from  justice,  §5210. 
to  Supreme  Court  taken  for  delay,  §5223. 
in  mandamuses.  §5290. 
when,  how  in  forcible  entry,  §5509. 
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Appeals.] 


AFP.-ABB. 


[Abbbst. 


APPEALS  (continned)— 
effect  of,  §5510. 
return  of  reBtitutlon,  §5511. 

want  of  form  disregarded,  when,  §5512. 

in  actions  against  boats,  §5543. 

remanding  after,  §5725. 

payment  of  debts  in  case  of,  §5739. 

to  District  Court  from  wliat  decree,  §5831. 

when  allowed,  §5870. 

from  allowance  or  disallowance,  §5871. 

who  may  appeal.  §5872. 

how  and  when,  §5873. 

transcript,  §5vS74. 

effect  of,  additional  bond,  §5875. 

trial  on,  notice  on,  §5876. 

court  calendar  in.  §5877. 

in  allowance  or  disallowance^  §5878. 

when  tried  by  court,  §5879. 

judgment  of  affirmance,  §§5880,  5881. 
of  reversal.  §5882. 
of  costs,  §58-^3. 

in  complain  I  to  Iceep  peace,  §6586. 

proceedings  in  Appellate  Court,  §6588. 

failure  to  prosecute  in,  complainant  to 
keep  peace,  §6589. 

dismissal  of,  in  criminal  cases,  §§6861- 
6S72. 
APPEARANCE— 

time  for,  in  Justice^s  court,  §4521. 

failure  to  make.  same.  §4522. 

of  parties/manner,  effect.  §§4758,  4759. 

in  actions  against  boa  s,  §55*25. 
APPLICATIOX  (see  Index  to  Vol.  1)— 

for  change  of  name,  §3936. 

of  statute  to  chattel  mortgages,  §4225. 

for  admission  to  practice  law.  §4355. 

for  writ  of  fiabeas  corpus,  §§5306-.5303. 

for  appointment  of  guardian  of  incom- 
petents. §5754. 

for  investment  of  guardian's  funds,  §5777. 

notice  of,  for  confirmation,  what  sale, 
§5391. 

of  proceeds,  what  sale,  §5461. 
APPOINTED— 

guardian  ad  litem  how,  §4728. 
APPOINTMENT  (see  Index  to  Vol.  1)— 

of  receiver,  §4263. 

of  assignee,  §4266. 

of  assistant  county  attorney,  §4425. 

of  short-hand  reporters  for  courts,  §4443. 

of  additional  district  judge,  §4448,  4472. 

of  court  clerk,  when  county  detached, 
§4502. 

of  receivers,  §5044. 

of  receiver  for  what  corporation,  §5575. 

of  special  administrator,  §5690. 

of  guardian  by  will,  5742. 

special  provisions  accompanying,  §5751. 

of  guardian  of  absent  person,  §5759. 

of  guardians  of  incompetents,  §5754. 

evidence   of,  of  foreign  executor,  etc., 
§5935. 

procured  by  bribery,  annulled  on  convic- 
tion, §6004. 
APPORTIONMENT  (see  Index  to  Vol.  1)— 

of  debts  of  deceased.  §5.=>84. 

of  liability  among  legatees,  §5587, 

in  actions  ag-iinst  heirs,  §§5598,  5599. 

under  will,  §5636. 
APPRAISEMENT  (see  Index  to  Vol.  1)— 

of  estate  and  effects  of  deceased,  §5697. 
manner  of,  §5698. 

private  sale,  notice,  §5790. 


APPRAISERS  (see  Assessors)— 
fees  of,  per  diem  and  mileage,  §5241. 
of  damage  done  by  beasts,  §1971. 
duties  of,  §§1974,  \975. 
APPRENTICE  (see  Masters)— 

age  of  children  bound  as,  §§3847,  3856. 

who  to  bind,  §3848. 

consent  of  minor,  §3849. 

this  chapter  applies  to  mistresses   and 

masters,  §3850. 
are  discharged  by  death  of  master,  §3851. 
father *s  right  over  minor  children,  §3852. 
bound  only  by  an  indenture.  §3853. 
consideration  for  sole  us  of,  §3854.  • 
refunding  consideration  of,  §3855. 
indenture  to  state  age  of,  §3856. 
master's  duty  to  educate,  §3857. 

treatment  of,  §3858. 
action    against    master   on,    indenture, 
§3859. 
damages,  discharge  of  minor,  §§3860, 
3861. 
complaint  for  miscondnct    of    master, 

§§3862-^64. 
lawful  correction,  §6146. 
laws  relating  to,   not  affected  by   this 

code,  §6.=)43. 
county  commissioners  may,  what  minors, 
§1822. 
APPROPRIATIONS  (see  Index  to  VoL  1)— 
ARBITRATORS  (see  Assessors)— 
what  may  be  submitted  to,  §4335. 
what  shall  not,  same,  §4336. 
specific  or  ali  demands  submitted,  §4337. 
submission  to,  irrevocable,  §4338. 
form  of  agreement,  §4339. 
are  to  be  sworn,  §4340. 
the  hearing,  §4341. 

testimony  before — common  law,  §4342. 
ihe  award — 
time  for  making,  §4343. 
to  be  in  writing,  §4344. 

filed  with  court  clerk,  §4345. 
in  term — attendance  of  parties.  §4346. 
court  to  accept  or  reject,  award,  §4347. 
vacating,  award,  §4348. 
award  modified  or  corrected,  §4349. 
judgment  on  award — 

entry,  record  of,  §§4350,  4351. 

filed  and  docketed — appeal,  §4352. 

award  respecting  costs,  §4353. 

and  appeal  committees  in  board  of  trade. 


ARGUMENT— 

oi  der  of,  in  criminal  cases,  §6808. 
ARRAIGNMENT— 

when  indictment  filed,  §6743. 

presence  of  defendant,  §6744. 

to  be  brought  into  court,  §6745. 

defendant's    right    to    counsel    before, 
§6756. 
asked  true  name,  §6758. 

how  made,  §§6757-6759. 

pleadings  upon,  §§6760,  6761. 
ARREST  (see  Re-arrest)— 

conspiracy  to  procure,  §6093. 

for  breach  of  peace  on  Sunday,  §6186. 

of  dead  body,  misdemeanor.  §6229. 

of  persons  about  to  engage  in  prize-fight, 
§6331. 

nnlawf  al  and  malicious,  §6416. 

of   disorderly,   in  public   conyeyanoes. 
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ARREST  (continued)— 
^      without  warrant,  by  whom,  §6496. 
^      in  another  county,  $6615. 

of  fugitives  from  justice,  §§6565,  6566. 

without  process,  §6572. 

by  bystander,  §6604. 

defined,  §6590. 

who  can  make,  §6591. 

when,  how,  §§6592,  6593. 

unnecessary  restraint  forbidden,  §6594. 

show  warrant  for,  §6595. 

officer  to  be  assisted,  when, 

use  necessary  means  for,  §6597. 

brealc  door  or  window  to  make,  ^ 

by  officer  without  warrant,  §§6600-6605. 

by  private  person,  §§6606-6611. 

by  coroner,  §1020. 

summary,  at  fires,  §1318. 

national  guardsmen  exempt  from,  when, 
Jlttl9. 

officer  to,  person  evading  the  liquor  law, 
§1872. 

and  delivery  of  contraband  goods,  §2041. 

power  of  members  of  what  society,  to  or- 
der, §2758. 

power  of  manasrers  of  State  Agricultural 
Society  to,  §2775. 

ARSON— 

agreement  to  commit,  conspiracy,  §6094. 

degrees  of,  defined,  §§6348-6350. 

punishment  of,  §6351. 

of  adjacent  buildings,  §6352. 

night  time  defined,  ^6353. 

building  defined,  §^6354-6356. 

of  vessel,  punished,  §6438. 

of  insured  property,  §6441. 

of  growing  crops,  §6468. 

ARTICLES    OF    INCORPORATION    (see 
Index  to  Vol.  1)— 

ASSAULT— 

battery  or  affray,  justice  tries,  §4649. 
one  indicted  for  maiming  oonyicted  of, 

§6135. 
degrees  defined,  §§6140-6142. 
punishment  of,  §§6143-6145. 
when  justifiable,  §U146. 
indecent,  defined,  §§6201,  6553. 

ASSEMBLY  (see  Legtslaturb)— 
when  not  conspiracy,  §0093. 
of  meeting,  disturbance  of,  misdemeanor, 

§6316. 
unlawful,  defined,  §6319. 

ASSESSMENT  (see  Index  to  Vol.  1)— 

false  statement  in,  when  misdemeanor, 
§6347. 

ASSESSOR  (see  Index  to  Vol.  1)— 
bribery  of,  a  felony,  §§6017,  6020. 
improperly    influencing    misdemeanor, 
§6021. 

ASSETS— 

when  judgment  not  evidence  of,  §5581. 
Inventory  and  collection  of  what,  §§5701- 

6709. 
application  of,  of  insolvent  savings  bank, 


ASSIGNABLE— 

trust  to  receive  rents  and  profits,  when, 
§4020. 

ASSIGNATION— 

keeping  house  of,  misdemeanor. 


ASSIGNEE  (see  Tbustbe)— 
bond  of,  §4249. 
action  by,  §4718. 

ASSIGNMENT— 

general,  of  powers,  §4040. 
voluntary^  for  credUora^ 

requirements  of,  §4248. 

bond  of  assignee,  §4249. 

filing,  §4250. 

notice  of  assignment,  §4251. 

inventory,  §4252. 

proof   of    claims,    order    of    payment, 
§§4253,  4264. 

removal — discharge  of  assignee,  §4255. 

fraudulent  conveyances,  §4256. 

suit  on  assignee's  bond,  §4257. 

prior  assignments,  §4258. 

operate  as  couveyance,  when,  §4259. 
insolvent's  assignment  for  creditors — 

authorized,  when,  §42(i0. 

preference  in,  prohibited,  §4261. 

acts   in    contemplation    of    insolvency, 
§4262. 

receiver— application  for,  §4263. 

justice  attachment  discharged,  §4264. 

vacancy— removal  of  assignee,  §4265. 

notice,  appointment— file  claims,   §4266. 

disallowance  of  claim— appeal,  §4267. 

release  of  creditor's  exception,  §4268. 

distribution,  §4269. 

co-partnership  assignments,  §4270. 

complainant,  §4271. 

venue — parties,  §4272. 

costs,  fees,  §§4273,  4274. 

of  judgments,  how  made,  §4895. 
entry  of,  §4896. 
rights  saved,  §4897. 

rights  after,  §(W77. 

liability  after,  §5478. 

auditor  satisties  what,  §353. 

confirms  prior,  §354. 

before  redemption  of  property  bid  in  for 
state  at  tax  sales,  §1553. 

of  claims,  §2290. 

ASSOCIATION  (see  Corporations)- 
ATTACHED— 

counties  for  judicial  purposes,   §§4493- 
4504. 

ATTACHMENT  (see  Justices'  Courts)— 
justice's,  discharged,  exception,  §4264. 
against  witnci^s,  §4554. 
of  non-resident's  property,  §4712. 
what   purchaser's   interest    subject    to. 


authorized,  §4982. 

property  subject  to,  §4983. 

affidavit,  when  not  allowed,  §4984. 

bond  in,  §4985. 

jurisdiction  to  grant,  §4986. 

the  writ  of.  §49S7. 

execution  of,  manner  of,  §4988. 
of  stocks  or  debts,  §4989. 
perishable  property,  debts,  etc.,  §4990. 

motion  to  vacate,  §4992. 

forthcoming  boud  by  defendant,  §4993. 

propertv  claimed  bv  third  persons,  affi- 
davit* indemnity,  §4994. 

obligor?*  to  be  impleaded,  §4995. 

ludgment  in,  §4996. 

lien  of,  when,  release  of,  §4997. 
release  by  plaintiff,  §4998, 
of  personalty,  §4999. 

releases  to  be  recorded,  §5000* 
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ATTACHMEIirr  (continued)— 
for  delinquent  witness,  §6150. 
in  habeas  corpus^  §5311. 
of  dead  body,  misdemeanor,  §6229. 
and  summons  for  personal  attachment, 

§1517. 
to  enforce  lien.  §2280. 
no  bond  required,  §2282. 
ATTEMPr-^ 

to  commit  crime,  defined,  §§5980-5982. 
to  escape  from  state  prison,  felony,  §6031. 
to  commit  felouy,  punishment,  §6520. 
conviction  for,   may  be  had,   though  It 
appears  crime  was  consummated,  §6517. 
punishment  for,  §§6518,  6510. 
for  contempt  against  jurors,  §6664. 
ATTORNEYS    AND    COUNSELORS    (see 

County  Aitorneys)— 
admii^sion,  requirements  of,  §4354. 

application  for,  §4355. 

of  attorneys  of  other  states,  §4356. 

for  special  cases,  same,  §4357. 

the  examination,  §4358. 

order  of  admission  of,  §4359, 

none  but,  appear  in  actions, 
duties  of,  generally,  §4301. 

deceit  or  colluMon  by,  §4362. 

use  of,  name  by  others,  §4363. 
authority,  generally,  §4364. 

appearance  without,  §4365. 

required  to  produce,  §4866. 
change  of,  when,  how  made,  §4367. 

notice  of  change,  §4368. 

death  of  attorney,  §4369. 

when    client     non-resident,     same, 
§4370. 
lien  of,  extent  of,  §4371. 
refusal  to  pay  over  moneys,  etc.,  §4872. 

when,  claims  lien,  §4373. 
removal  or  suspension  of— 
in  what  cases,  §4374. 
how  proceeiiings  instituted,  §4875. 
accusation  verified.  §§4376,  4377. 
accused  to  appear  and  answer,  §4378. 
proceedings  on  default,  §4379. 
may  answer,  how,  §4380. 
objection  to  sufficiency — denial.  §4381. 
when  objection  overruled,  §4382. 
pleaof  guilty— denial,  §4383. 
judgment  of  suspension,  etc.,  §4384. 
judgment  roll  contains,  §4385. 
8U8pen.«ion  by  district  court,  etc.,  §4386. 
consultations  with  prisoners-^ 
in  private,  §4387. 
officers  to  notify  attorney,  §4388. 
penalties  for  violation  of  this  act,  §4389. 
as  witnesses,  §5094. 
compensation  of,  §5201. 
when  not  entitled  to  fees  as  witnesses, 

§5250.  / 

no  fees  allowed,  unless  actually  employed 
in  foreclosing  mortgages,  §§5399,  5400. 
judge  of  probate  cannot  act  as,  §5618. 
what,  cannot  practice    before  judge  of 

probate,  §5619. 
who  may  act  as,  in  fact,  §5937. 
deceiving  court  or  party,  guilty  of  mis- 
demeanor, §6078. 
embezzlement  by,  larceny,  §6390. 
for  prosecution,  afterwards   aiding  de- 
fense, §6505. 
may  defend  themselves  in  any  prosecu- 
tion, §6.506. 
village,  county  to  appoint,  §1208. 


ATTORNEY-GENERAL  (see  Index  to  Vol. 

to  publish  transcript  of  what  docketsjP 

§4894. 

AUCTIONEERS  (see  Index  to  Vol.  1)— 

memorandum,  §4228. 
AUDITED— 

what  fees  and  disbursements  by  Probate 

Court,  §§5898,  5899. 
false    claims    by  public  officer,  felony, 

§§6090,  6091. 
presenting   false   claim    to   be,    felony,, 
§6507. 
AUDITOR  OF  STATE   (see  Index  to  Vol. 
1)- 
examines  lists  of  railroad  lands,  §4151. 

AUTHORITY— 

of  attorneys  and  counselors,  §§4364-4366. 
AWARD  (see  Arbitrators;  Assessors) — 

District  Courts,  writs  in  vacation,  §4422. 

B. 

BADGES— 

of  secret  orders,  fraudulent  use  or  wear- 
ing, punished,  §6437. 

BAIL— 

when  arrest  for  contempt,  §4394. 

how  given,  §4395. 
when  prisoner  admitted  to,  §§5325,  5326. 
when  magistrate  refus<'S.  §6619. 
when  to  be  taken,  §§6621,  6  32-6635. 
magistrates  take,  under  bench  warrant, 

§6752. 
indorsed  on  warrant.  §6753. 
when  to  be  increased,  §6754. 

BAILEE— 

embezzling,  guilty  of  larceny,  §6384. 
selling,    secreting,    etc.,    misdemeanor,. 

§0431. 
may  lease  or  lend  property,  when,  §6432. 

BALL  AND  CHAI]^— 

prohibited,  when,  §6880. 

BALLOTS  (see  Index  to  Vol.  1)— 
containing  juror$t*  names.  §4837. 
for  petit  jurors,  §§5054--5058. 

BALLOT  BOXES  (see  Index  to  Vol.  1)— 

BANKING   AND    INSURANCE    COMPA- 
NiES  (see  Index  to  Vol.  1)— 
injunction  against,  §5573. 
forfeiture  of  charter  of,  §5575. 
suit  by  creditor  against,  §5:)76. 
receiving  deposits  when  insolvent,  §6447. 

BANK  NOTES— 

forgery  of,  §§6370,  6372. 

BAR— 

when  statute  no,  §4697. 
acquittal  for  crime.  §5983. 
what,  to  indictment  of  witness,  §6025. 
to  prosecucion  for  seduction,  §6199. 
conviction  or  acquittal,  when.  §6509. 
setting  aside  indictment,  no,  §6769. 
when  demurrer  not,  §6776. 
when  conviction  or  acquittal  is,  §§6788- 
6790. 

BASTARDY  (see  Index  to  Vol.  1)— 

(see  Concealing  Birth  op  Issns) — 

concealing  si  ill  birth  of,  §(m21. 
laws  relating  to,  not  affected,  §6543. 
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BAT.-BBI.  [BbIBEBT  AND   COBBUFTION. 


BATTERY  (see  Assault)— 

afisault  or  affray,  justice  tries,  §4649. 
BAWDY  HOUSES— 

keeping  or  leasing,  misdemeanor,  §6237. 
BEACON— 

malicious  injury  to,  §6460. 
BENCH  WARRANT— 

when  and  wbo  to  issue,  §§6712,  6713. 

form  of,  §6714. 

how  served,  §6715. 

proceedings  on  arrest,  §6716. 

copy  for  magistrate,  §6717. 

upon  indictments,  S§6712-6717. 

for   defendant  to  be  arraigned,  §§6746, 
6747. 

in  felony,  §6748. 

in  misdemeanors,  §6749. 

how  served,  §6750. 

indorsement  for  bail  on,  §6751. 

to  enforce  order  of  commitment,  §6755. 
BENEFICIAL  POWERS  (^ee  Powers)— 
BENEVOLENT    AND    BENEFIT     SOCI- 
ETIES (see  Index  to  Vol.  1)— • 
BETl'ING  (see  Gaminq)— 
BIAS— 

implied.  §6847. 

actual,  §6848. 
BIDS  (see  Index  to  Vol.  1)— 
BIGAMY— 

defined,  punished,  §6212-6214. 
BILL— 

altering.  In  Legislature,  felony,  §6440. 

issuing  fictitious,  criminal,  §6451,  6452. 
erroneous,  in  good  faith,  §6253-6255. 

signatures  to,  and  notes  presumed  gen- 
uine, §5115. 

of  discovery,  §2093. 
BILL  OF  EXCEPTIONS— 

how  prepared  and  settled,  §4872. 

in  criminal  cases,  §6866. 
BILL  OF  LADING— 

false,  duplicates,  etc.,  §§6440,  6451-6454. 
Bn.L  OF  PAR  riCULARS- 

in  enforcement  of  lien,  §4309. 
BILLS    OF    EXCHANGE  AND  PROMIS- 
SORY NOTES  (see  Index  to  Vol.  1)— 
BILLY— 

misdemeanor  to  carry  or  make,  §§6289- 
6291. 
BIRDS  (see  Cruelty  to  Animals)— 
BIRTH     (see     Concsalino     Bibth      or 
Deato)— 

BLACKMAIL   (see    Extortion)  —  §§6418- 
6420. 

BOARDS— of   various   kinds  (see  Index 
Vol.  1)— 

BOATS   AND   VESSELS    (see   Civil  Ac 

TIONS)— 

BODY  STEALING— 

felony,  defined,  §§6226-6228. 

BOILER  (see  Stkam)— 

BONDS  (see  Index  to  Vol.  1)- 
(see  Forthcoming  Bond 
Bond;  Probate  Bonds)— 
of  assignee,  §4249. 
suit  on  assignee's,  §4257. 
for  writ  of  replevin,     598. 
for  attachment,  §§  <*  8,  4985. 


to 
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BONDS  (continued)— 

for  stay  of  execution,  §4952. 

in  claim  and  delivery  of  personal  prop- 
erty. §4971. 
,     in  injunction,  §5041. 

for  costs  in  appeal,  §§5074-5084. 

suit  on,  security  in,  §5226. 

and  oath,  neglect  to  tile,  when,  §5664. 

of  executors  and  administrators,  §5669. 

separate  or  joint,  of  executors  and  ad- 
ministrators. §5671. 
notwithstanding  exemption,  §5672. 
when  executor  legatee,  §5673. 

of  administrator,  §56»7. 

of  special  administrator,  §5692. 

of  guardian  of  absent  person,  §5760. 

ana  oath  of  guardian,  §576.S,  5764. 

of  executor,  administrator  or  guardian's 
sale.  §5798. 

in  contract  for  purchase,  §5817. 

for  extension  of  mortgage,  §.5823. 

of  what  assent  to  Probate  Court,  , 

additional,  in  what  appeal,  §5875. 

in  lieu  of  recognizance,  §6650. 

BOOKS  (see  Index  to  Vol.  1)— 

liability  of  editors,  etc.,  for  libel  in,  §6169. 
in  public  library,  etc.,  injuries  to,  §6467. 

BOOKS  AND  PAPERS  (see  Public  Rec- 
ords)— 
public  otiicer   who   refuses   to    deliver, 

§6007. 
witness  refusing  to  produce.  §6015. 
may  be  detained  by  court,  §6027. 
falsifying,    altering,    or  destroying  evi- 
dence, §§6050,  60ol. 

BOOM— 

malicious  injury  to,  how  punished,  §6460. 

BOOTH— 

included  in  term  ''building,"  §6365. 

BORN— 

child,  after  will  made,  §5605. 

BORROWED  PROPERTY— 

selling,    pawning,    etc.,    misdemeanor, 

§6431. 
may  be  leased  or  lent,  when,  | 


BOUNDARY  (see  Index  to  Vol.  1)— 

injury    to    monuments,    how   punished. 


BOUNTIES  (see  Index  to  Vol.  1)— 

BREACH  OF  PEACE— 
language  causing,  §6337. 
rowdyism  on  railway  cars,  §§6338-6340. 
offenses  on  street  cars.  §6341. 
by  hotel  runners,  §6342. 
interrupting  court,  etc.,  §6076. 
arrest  for,    may  be   made  on  Sabbath, 
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BREACH  OF  TRUST  (see  Larceny)— 

by    trustees,    executors,    etc.,    larceny, 
§6184. 

BRIBERY  AND  CORRUPTION— 

of  public  officer,  how  punished,  §§5994- 

6001. 
of  members  of  Legislature,  §6013. 
of  judicial  officer,  felony,  §6017. 
public  officer  receiving  bribe,  guilty  of 

felony,  §§6018,  6019. 
of  witnesses,  §§6055-6057. 
of  delegates,  punished,  §§94,  95,  203. 
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BRI.-CHA. 


[Change  of  Venue. 


BRIDGE— 

malicious  injury  to,  how  punished,  §6460. 

regulations  concerning,  §§1787-1798. 
BUILDING— 

allowing    public    nuisance    in,     misde- 
meanor, §6278. 

burning  of,  arson,  §§6348-6352. 

term  defined,  burglary,  §§6364,  6366. 

inhabited,  defined,  §6.i55. 

ownership  necessary  to  constitute  crime, 
§6360. 

nnla\vlu11y  entering,  misdemeanor,  §6366. 

injury,  explosive  substance,  §§6457-6464. 
BUILDING  ASSOCIATIONS,  ETC.— 

laws  governing,  §§1421-1447. 
BUOY— 

malicious  injury  to,  punished,  §6460. 
BURDEN  OP  PROOF— 

of  irresponsibility  for  acts,  is  on  accused, 
§5964. 

BURGLARS'  TOOLS— 

possession  of,  when  criminal,  §6369. 
BURGLARY— 

agreement  to  commit,  conspiracy,  §6094. 
BURIAL  (see  Index  to  Vol.  1)— 
BUTTER  AND  CHEESE— §§473-475. 
BY-LAWS  (see  Index  to  Vol.  I)— 

C. 

CALENDAR- 

order  of  issues  on,  §4829. 

cause  placed  on  court,  §5877. 
CANADA— 

powers  of  attorney  in,  §4161. 
CANAL— 

obstructing  passage  on,  nuisance,  §6275. 
CANAL  BOAT  (see  Vessel)— 
CAPACITY- 

of  persons  to  commit  crime  determined 
by  this  code,  §§6964-5971. 
CAPITAL  STOCK  (see  Index  to  Vol.  1)— 

of  corporation,  frauds  in  increasiner,  etc.. 
§6445.  6>         » 

CAR— 

burning  of,  arson,  §§6348-6360. 
included  in  term  *'building,"  burglary, 
§6365. 
CARS— 

getting  on  or  off,  when  in  motion,  §§6306, 
6307. 

CARDS  (see  Gaming)— 
CARGO— 

of  vessels,  wrecking,  burning,  punished, 
§§6438,  6439. 
CARRIER— 

assaults  by,  when  justifiable,  §6146. 
CASKS— 

stamping  false   tare    on,    misdemeanor, 
§6444. 

CAITLE  GUARDS— 2572-2675. 
CEMETERY  (see  Index  to  Vol.  1)— 

injury  to  monuments,  trees,  etc.,  in,  §6466. 
CERTIFICATE  (see  Index  to  Vol.  1)— 

of  marriage,  §§3884-3887. 

of  acknowledgment  of  deeds,  §§4122, 4123. 

and  purchasers  in  defective  acknowledsr- 
ments,  §4174. 


CERTIFICATE  (continued)— 
of  conviction,  §§-1673,  5111. 

where  filed,  §4674. 
of  execution  sale  of  real  estate,  §4936. 
of  redemption,  §4946. 
of  land  office  eniry.  §.5132. 
attached  to  deposition,  §6166. 
to  deposition  to  perpetuate   testimony* 

§6184.  ^* 

of  redemption  of  mortgage,  §5379. 
of  mortgage  foreclosure  sale,  §§5358-6364. 
of  proof  of  will,  §6652. 
and  letters  in  probate  of  lost  or  destroyed 

wills.  §5657. 
of  discharge  of  insane  person,  §6896. 
false,   of  record  oi  conveyance,  felony, 

§60SS. 
by  public  officer,  misdemeanor,  §6089. 
of   acknowledgment,    etc.,    forircry   of. 

§§6070,  6071.  B    J       f 

CERTlt^ICATE  OF  CHARACTER— 

acknowledgments     wlihout,     legalized^ 

CERTIFIED  COPY  (see  Coft;  Evidence). 
of  records  of  deeds,  evidence,  §4145. 
of  ofiicial  bonds  as  evidence,  §1048. 
of  certificate  of  bank  organization  is  evi- 
dence, §2306. 

CERTIFYING  PROCEEDINGS— 

to  Supreme  Court  in  crimuial  cases,  §6871. 

CHALLENGE     (see    Duels    and    Chal- 

LENO£S>— 

(see,  also.  Index  to  Vol.  1)— 
challenging  jurors,  §6827-68t^. 
challenging  defined,  §6827,  6838. 
-of  juror  for  cause,  §4668. 
to   prize-fight,    how   punished,    §§6324, 

6325. 
to  panel  of  grand  jury.  §6675. 
cause  of.  to  panel  grand  jury,  §6676. 

to  grand  juror,  §6677. 
entry  of,  §6678. 
discussion  on,  §6679. 
allowance  of,  §§6680,  6681. 
penalty  for  ignoring,  §6682. 
order  of,  §6830. 
to  panel,  grounds  for,  $6832. 
exception  to,  §6834. 
withdrawal  of,  §6835. 
denial  of,  §6836. 
trial  of,  §6837. 

defendant  to  be  informed,  §6889. 
when  to  be  taken,  §6840. 
peremptory,  §6841. 
number  of,  §6842. 
for  cause,  §§6843-6846. 
for  implied  bias,  §6847. 
for  actual  bias.  §6848. 
how  stated,  §6850. 
adverse  party  to  except,  §6851. 

CHANGE  OF  NAMES  OF  PERSONS— 
District  Court  has  exclittive  jurisdiotion, 

§3935. 
application  for,  §3936. 
applicant  to  describe  his  lands,  §3937. 

shall  prove  ownership  of  lands,  §^938. 
order  changing  name  recorded,  §3938. 
false  statement  in  application,  punished, 

§3939. 
decree  of  court  changing  name,  §3940. 
I  CHANGE  OF  VENUE  (see  Venue)- 
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[Civil  Actions. 


L 


CHARGE  OF  COURT— 

iu  ci'iQiinal  cases,  §6809. 
CHARGED— 

lien,  how,  in  partition 
CHARTERS  (see  Actions  to  Vacate  Char- 

TKKS.  ETC.)  — 

forfeiture  of,  of  banking  and  insurance 
companies,  §5574. 
CHAT'i'ELS    (see    Fraudulent   Convet- 

ANCKS) — 

levy  of  execution  on,  pledged  tr  mort- 
gaged, §4»30. 
CHA1TEL  MORTGAGES— 
Yftien  valid,  §4196. 

on  crops,  §4197. 
where  filed  for  record,  §41 9S. 
in  unorganized  couuties  or    townships, 
§4199.     ' 

effect  in  same,  §4200. 
effect  of  filing,  §§4201,  4202. 
effect  of  renewal.  §4203. 
redemption  before  sale,  §4204. 

how  made,  §4205. 
method  of  satisfaction  of,  §4206. 
notice  of  foreclosure  of.  §4207. 

prtiof  of  notice,  §4208. 
when  foreclosure  complete,  §4209. 
remedy  by  sale  after  notice,  §4210. 

and  after  default,  §4211. 
mortgagee   or   pledgee   may   purchase, 

§4212. 
protection  of  mortgaged  chattels,  §4213. 
copy  of,  as  evidence,  §4214. 
acknowledgments  by  town  clerks,  §4215. 
conditionalsales,  when  valid,  §4216. 

where  filed.  §4217. 

effect  of  filing,  §4218. 

satisfaction  of.  §4219. 

copies  as  evidence,  §4220. 

fees  for  filing,  §4221. 
note  or  contract  as  lien  on  seed  grain, 
§4222. 

filing,  enforcement  of  lien,  §4224. 
application  of  statute,  §4225. 
secreting,  selling  property  covered  by, 
misdemeanor,  §§6428-6430. 

CHATTELS  REAL  (see  Estates  in  Real 
Property)— 

CHEATS— 

by  false  personation,  §§6422-6425. 

in  obtaining  signature,  criminal,  {6426. 

obtaining  employment,  by  false  recom- 
mendation, etc.,  misdemeanor,  §6427. 

concealing,  selling,  etc.,  property  mort- 
gaged, misdemeanor,  §§6428-6431. 

CHILDRE!^  (see  Relatives)— 

born  after  will  made,  §5605. 
share  of,  §§5634-5636. 

legitimatized  by  marriage,  §3887. 

custody  of,  during  divorce  suit,  §3903. 

under  seven,  incapable  of  crime,  §5965. 

between  seven  and  twelve,  presumed 
innocent,  §5966. 

int>ductlon  of  pretended  heir,  felony, 
§§6079,  6080. 

killing  unborn,    manslaughter  first  de- 
gree, §§6115,  6116. 
by  mothers  using  drugs,  second  de- 
gree, §6119. 

death  of,  in  lawful  correction,  excusable, 
§6128. 

homicide  justifiable  in,  defense  of,  §6130. 


CHILDREN'  (continued)— 

under  twelve,  abduction  of,  felony, 
consent  of,  not  a  defense,  §6)38. 
under  ten,  rape  of,  §6192. 
under  fourteen,  rape  of.  §6193. 
female  under  sixteen,  abduction  of,  §6196. 
under  six,  abandonment  of,  felony,  §6202. 
omitting  to   provide  for,  misdemeanor, 

§§6203,  6204. 
under  sixteen  not  allowed  where,  §§6205, 

6206. 
solemnizing  marriage  of,  misdemeanor, 

§6271. 
concealing  birth  of,  misdemeanor,  §§6210, 

6521. 
on  conviction  of  crime,  sent  to  state  re- 
form school,  §6533. 
under  fourteen,  certain  employments  for, 

prohibited.  §§2116,2116. 
exception,  §21  li). 

committed  to  charitable  institution,  §2117. 
protection  of  such  children,  §2118. 
disposition  of  fines  for  violation  of  this 

law,  §2119. 

CHOSES  IX  ACTION— 

levy  of  execution  on,  §4927. 

CHURCH— 

injury  to,  felony,  §6469. 

CITATION— 

when  no  distress,  §1517. 
second  and  third,  §1517. 
new,  §1517. 

by   l^robate    Court    to    executor,    etc., 
§§5915,  5916. 

CITIES  (see  Index  to  Vol.  1)— 

misappropriation  of  funds  by  officers  of, 

etc.,  felony,  §§(K)94,  6343,  6344. 
injuring  streets  in,  punished,  §6461. 
presentation    of    fraudulent    claims    to 
officers  of,  felony,  §6507. 
CITY  CLERKS— 

administer  oaths,  §4281. 

CITY  OFFICERS  (see  titles  to  the  several- 
Index  to  Vol.  1)— 

CITY  ORDINANCES— 

received  as  evidence,  §5137. 

CIVIL  ACTIONS   (see  Appeals;  Appear- 
ance; Claim  and  Delivery;  Costs; 
'Depositions;     Evidence;     Execu- 
tions;   Forcible  Entht   and   De- 
tainer;   Habeas    Corpus;    Issues; 
Injunctions;      Judgments;      Man- 
damus;  I'ARTfES  TO  Actions;  Par- 
tition;   Place   op  Trial;   Plead- 
ings;  SuBPcENAEs;  Summons;  Wit- 
nesses)— 
forms  used  by  justices  in,  §4646. 
one  form  of,  §4685. 
designation  of  parties.  §4686. 
time  of  commencing^  §4687. 
within  fifteen  years,  §§4688,  4689. 
ten  years, 
six  years, 
three  years, 
two  years,  [ 
one  year,  §4694. 
applies  to,  by  state,  §4695. 

corporations,  new  action,  §4696. 
when  statute  no  bar,  §4697. 
when  summons  served,  §4698. 
attempt  equivalent  to  commencing,  §4699. 
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CIVIL  ACTION'S  (continued)— 

statute  runs  from  time  of  last  item,  §4700. 
when  cause  arose  out  of  state,  §4701. 
When  non-resident.  §4702. 
when  an  alien.  §4703. 
staved  bv  injunction,  §4704. 
disability  existing  in  whom.  §4705. 
at  time  action  accrues,  §4706. 
cumulative,  when  survives,  §§4707, 

4708. 
time  for  granting  letters  not  compu- 
ted, §4709. 
when,  may  be  joined,  §4739. 
exceptions — 

defined,  how  stated  and  settled,  §4868. 
form  of  exceptions,  ^4^<69. 
institution  of,  without  consent,  misde- 
meanor, §()085. 
conspiracy  to  institute,  §6092. 
special^  concerning  real  estate — 
by  reversioners.  §.5428. 
for  dower  or  against  co-tenant,  §5429. 
by  joint  tenant  or  tenant  in  common, 

§5430. 
by   claimants   under   common   grantor, 

§5431. 
against  unknown  heirs,  §5432. 

publication  of  summon^)  on,  §5433. 
effect  of  judgment,  §5434. 
heirs   admitted   to   defend   after  same, 

§5435. 
for  waste,  §5436. 

jud$!:ment,  §5437. 
for  willful  trespass,  §5438. 
single  damages,  §5439. 
when  recovery  for  just  value,  §5440. 
trespass,  after  execution  sale,  §5441. 
to  abate  nuisance.  §5442. 
lis    pendens,    notice,     filing,    discharge, 
§5443f. 
mictions  for  rent — 

distress  for  rent  abolished,  §5445. 
by  landlord  for,  §5446. 
to  recover  rent,  §.5447. 
tenant  liable  for  rent,  §5448. 
other  remedy,  §5-149. 
when  premise's  untenable,  §5450. 
by  persons  holding  claims  on   United  States 
lands — 
for  possession  or  injury,  §5517. 
when,  will  not  lie,  §5518. 
claim  defined,  §.5518. 
claim  to  be  marked,  actual  settler,  §5520. 
ngainst  boats  and  vessels — 
causes  of  action.  §.5521. 
when  to  be  commenced,  §5522. 
complaint,  statements  of,  §§5523,  5524. 
appearance,  §5525. 

warrant  of  seizure,  issuance  of,  §5526. 
return,  discharge  of  warrant.  §§5527, 5528. 
execution  again  t  the  boat,  §5529. 

against  obligors  in  bond.  §5530. 
personal  jiids^ment  summoned  to  show 
cause,  §.5.531. 
form  of  summons,  §5532. 
affidavit  accompanying  summons,  §5533. 
answer,  pleadings  and  trial,  §§5534,  5535. 
justices,  jurisdiction  of,  in,  §5536. 
how.  governed  before  justices,  §5537. 
warrant,  hearing,  release,  same,  §5538. 
service,     return,     continuance,      same, 

§§5539-5541. 
order  of  sale.  5542. 
who  may  appeal,  §5543. 


CIVIL  ACTIONS  Ccontinued)— 
on  official  securities — 
security  to  all  persons  severally,  §5544. 
action  on,  §5545. 
for  each  delinquency,  §5546. 
leave  to  bring,  §5547. 
execution,  §S>48. 
to  recover  fines  and  forfeitures — 
actions,  by  whom,  §5  49. 
disposal  of,  action  by  state,  §5550. 
prosecutions  for,  §5551. 
penalty,  action  for,  §5552. 
collusive  recovery,  §5553. 
respecting  corporations — 
all  corporations  and  associations,  §5554. 
foreign  corporations.  §5555. 

limitation  on,  §5556. 
powers  of  District  Court,  §§5557,  5558. 

injunction.  §§5.559.  5.500. 
forfeiture  and  dissolution.  §5561. 
how  proceedings  commenced,  §5562. 
by  creditor,  §5563. 
notice  to  cnditors,  §5564. 
account,  receiver,  §5565. 
when  corporation  proved  insolvent,  §5566. 
distribution  of  corporate  assets,  §§5567, 
5568. 
stock  subscriptions,  §5569. 
against    officers    and    stockholders, 
§.5570. 
supplemental     complaint    by    creditor, 

§5571. 
sequestration,  receiver,  §5572. 
injunction  against  banking  and  insurance 

companies,  §5573. 
forfeiture  of  charter,  same.  §5574. 
appointment  of  receiver,  §5575. 
suit  by  creditor,  §5576. 
by  or  against  executors,  administrators  and 
heirs — 
conversion  by,  felony,  §.5403. 
what  causes  of,  survive,  §5577. 
death  by  wrongful  act,  §5578. 
foreign  administrator  or  executor,  §5579. 
e^cecutor  de  son  tort,  §.5580. 
when  judgiuent  not  evidence  of  assets, 
§5581. 
not  alien,  §5582. 
next   of  kin,  liability  for  debts  of  de- 
ceased, §5583. 
amount,  apportionment,  §5584. 
contribution,  §5.585. 
liability  of  legatees  for  debts  of  testator, 
§5586. 
apportionment.  §5587. 
judgment,  discharge,  §5588. 
liability  of  heirs  and  devisees — 
for  debts  of  ancestor,  §§5589,  6590,  5593- 

5599. 
limiiation,  lien,  levy,  §§5591,  5.592. 
contribution— new  parties,  §§5601-5604. 
child  bom  after  toUl  made — 
liability  and  provision  for,  §5605. 
sections  applicable  xh  other  persons,  §5606. 
preference  in  payment — 

of  debts  of  ancestor,  when,  §5607. 
when- not— defense  of,  §§5608-5610. 
payment,  §5611. 

CIVIL  PROCESS— 

prisoner  held  under,  §5328. 

CrVIL  RIGHTS  AND  REMEDIES— 

existing,   not   affected    by    this    code. 
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CIVIL   RIGHTS   AND  REMEDIES  (con- 
tinued)— 
equal  to  all  persons,  §6176. 

penalties  lor  violation  of,  §6177. 
CLAIMS  (see  Index  to  Vol.  1)— 
not  due,  enforcing  lien,  §4309. 
special  and  beneticial,  liable  to,.  §4041. 
filing,  in  assignment,  §4266. 
disallowance,  appeal,  same,  §4267. 
of  parties  unlcnown,  §§5489,  5490. 
presenting  and  allowing;,  order  for,  §5715. 
publication  of  order,  §5716. 
presentment  and  proof.  §5717. 
statement  of  offsets,  §5718. 
barred  claims,  §5719. 
paid  without  allowance  legalized,  §5720. 
order  of  allowance  or  disallowance,  §5721. 
Interest  on  claims  allowed,  §5722. 
joint  contract,  §5723. 
execution  in  favor  of  estate,  §5724.'' 
remanding,  after  appeal,  §5725. 
actions  on  claims  against  the  estate  barred, 
§5726. 
pending  at  time  of  death,  §5727. 
in  favor  of  estate,  §5728. 

set-off,  §5729. 
discounted,  executor,  etc.,  shall  not  pur- 
chase, §5844. 
presentation  to  public  officers  of  fraudu- 
lent, felony,  §6507. 
CLAIM  AND  DELIVERY— 

of  personal  property  authorized,  §4969. 
affidavit  for,  §4970. 
bond  and  recipe,  §4071. 
qualification  of  sureties,  §4972. 
when  property  is  concealed,  §4973. 
sheriff  to   keep   and   deliver  property, 
§4974. 
make  due  return,  §4975. 
forthcoming  bond  by  defendant,  §4976. 
exception  to  sureties,  §4977. 
notice  of  justification  to,  sureties,  §4978. 
justification  of  sureties.  §4979. 
approval  of  sureties,  §4080. 
delivery  of  property,  §4981. 
CLAIMANT— 

statement  of,  entry  of  town  site,  §4094. 
occupying,  of  real  property,  §§5418-5427. 
CLERK— 

of  public  officer,  when  guilty  of  felony, 

§6443. 
embezzlement  by,  larceny,  §6390. 
CLERKS  (see  Index  to  Vol.  1)— 

(see  County  Clerks,  Town  Clerks, 
Township  Clerks*)— 
acknowledgments  by  territorial,   legal- 
ized. §4167. 
of    Federal    Courts,    administer   oaths, 

§4280. 
fees  of  probate,  §5625. 
.    CLERK  OF  COURT— 

acknowledgments  by  deputy,  legalized, 

§4296. 
arbitrator's  award  filed  with,  §4345. 
prepare  criminal  calendar.  §6823. 
keep  register  criminal  actions,  §6826. 
mutilation,  etc.,  of  records  by,  felony. 


[COMMITMEMT. 


receiving  bribe  to  allow  escape,  misde- 
meanor, §6057. 
CLERK  OF  DISTRICT  COURT— 
vacancy  in  office  of,  §4498. 
appointment  of,  §4502. 


CLERK    OF    DISTRICT     COURT     (con- 
tinued)— 
fees  of,  scheduled,  §5228. 
deputies,  §5228. 
in  certain  counties,  §5229, 
in  Hennepin  and  Ramsey  counties, 

§5230. 
in  Hennepin  county,  §5231. 
CLERK  OF  SUPREME  COURT— 

fees  of,  schedule  of,  §5232. 
CLERGYMEN— 

as  witnesses,  §5093. 
CLUB  (see  Dangerous  Weapon)— 
CODE  OF  CIVIL  PROCEDURE— 

violation  of,  misdemeanor,  §§6074,  6075, 
6078. 
CODE.  PENAL— 

title,  effect,  construction  of,  §§5960-5966. 
punishment  for  acts  not  prescribed  by, 

§6508. 
act  punishable  elsewhere,  §6510. 
construction    of,    definition    of    terms, 
§§6535,  6536. 
CODICIL  (see  Will)— 

forgery  of,  §6370. 
COHABITATION— 

after  decree  of  divorce  punishable,  §3916. 
COIN— 

forgery  of,  §§6372-6388. 
COLLECTOR— 

conversion  of   trust  funds  by,   larceny. 


COLLEGES  (see  Index  to  Vol.  1)— 
COLOR  OF.OFFICE— 

unlawful  acts  under,  oppression,  §6416.  ' 
COMBINATION— 

to  usurp,  etc.,  the  government,  treason, 
§59S6. 
COMMANDER— 

of  vessel  must  suppress  gaming,  §6260. 
COMMISSION  (see  Index  to  Vol.  1)— 
to  take  depositions,  §5173. 
when,  may  issue  same,  §5174. 
to  perpetuate  testimony  when  witnesses 
without  the  state,  §§5187,  5190. 
COMMISSION  TO  EXAMINE  WITNESS— 
when,  to  issue,  §§4560,  4561. 
execution  and  return,  §4562. 
adjourn  case,  §4563. 
COMMISSIONERS    (see  County  Commis- 
sioners: Court  Commissioner)— 
fees  of,  ana  others,  per  diem  and  mileage, 

§5241. 
for  partition  or  Jeceased^s  estate,  §5857. 
report  of,  §5862. 
COMMISSIONERS  TO   TAKE    ACKOWL- 
EDGMENTS— 
in    other   states,  appointment,    powers. 


acknowledgments,  §4289. 
administer   oaths,  talse  depositions, 

§4290. 
oath  and  seal  of,  §4291. 
COMMISSIONERS     TO     TAKE     TESTI- 
MONY— 
fees  of,  same  as  justices*,  §5242. 
COMMITMENT  (see  Index  to  Vol.  1)— 

(see   Inebriate    Hospital;    Insane 
Persons) — 
warrant  for,  §4640. 
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COM.-CON. 


[Contempts. 


COMMITMENT  (continued)— 
in  District  Courts,  §§4456,  4463. 
of  person  refusing  to  answer,  §5713. 
of  insane  persons,  §§5887-6899. 
of  defendant,  pending  appeai,  §6869. 
of  offenders,  when,  §6624. 
for  failure  to  give  increased  bail,  §6754. 
ou  appearance  lor  trial,  §6801. 
lor  disorderly  conduct  in  public  convey- 
ances, §0340. 
COMMITTEE— 

conversion    of    trust  funds  by,   larceny, 
§6403. 
COMMON  CARRIER  (see  Index  to  Vol.  1)— 

(see  Vessel;  Railroads) — 
COMMON  COUNCIL  (see  Index  to  Vol.  1)— 
COMMON  LAW— 

arbitration  according  to    comnaon   law, 

§4342. 
rule   of  construction  not  applicable  to 

rode,  §§5958,  5960. 
rules  of,  relating  lo  petit  treason,  abol- 
ished, §6105. 
COMPENSATION   (see  Index  to  Vol.  1)— 
(see  Salaries) — 
and  fees  of  probate  judges,  §§5623,  5624. 
of  counsel  appointed  for  defendant,  §6558. 
officer   receiving,  for  services  not  ren- 
dered, misdemeanor,  §6000. 
may  receive  fees  in  advance,  §6000. 
COMPLAINT— 

fur  ni  isconduct  of  master  to  apprentice, 

§3802. 
in  action  for  divorce,  §3898. 
bill  of,  lor  limited  divorce,  §3920. 
of  sUort-band  reporters,  §4446. 
in  Justice's  Court,  §4o34. 
for  keeping  property,  §4620. 
defined,  contents,  §§4765,  4766. 
wbo  are,  §§5095-5105. 
of  attorne\s.  §5201. 
joined  as  pariy,  §5336. 
for  improvements  by  occupying  claimants 

of  realty,  §5418,5419. 
before  execution.  §5424. 
by  one  party  to  another,  §§5462,  5463. 
and  summons  in  forcible  entry  and  de- 
tainer, §.")500. 
again^^t  boat  or  vessel,  5523,  5524. 
for  partition  of  realty,  §5455. 
supplemental,  by  creditor,  §5571. 
for  carrying  weapons,  6573. 
to  railroad  commission,  §603. 
against  common  carrier,  §603. 
to  justice  to  abate  nuisances,  §590. 
against  engineer,  §632. 
to  justice  of  refusal  to    pay  road   tax, 

§1672. 
to   justice    of    fast    driving   on  bridge, 

§1791 
when  liquor  furnished  to  Indians,  §1878. 
for  violation  of  liquor  law,  §1891. 
of  bastardy,  §§1893,  1905. 
for  violation  of  game  law,  §2004. 
allegations  of,  taken  as  true,  §2288. 
warrant    and,    for   cruelty    to    animals, 
§6495. 

COMPOUNDING  FELONY— 
indictment  for,  6734. 

CONCEALED  WEAPON—  ' 

carrying    of    slungsbots,     etc.,     felony, 
§6290. 


CONCEALED  WEAPON  (continued)— 
possession    of,    presumptive     evidence, 
§6291. 
CONCEPTION— 
.     sale,    etc.,    of   instruments    to    prevent, 

§6234. 
CONDI'ilONAL     SALES     (see     Chattel 

Mortgages)— 
CONDITIONS— 

nominal,  in  execution  of  power,  §4080. 

CONFESSION— 

judgment  by,  §§4900-4905. 
as  evidence,  §5097. 
CONFIRMATION— 

of  sale  in  action  to  foreclose  mortgage, 

§5390. 
of  referee's  report,  §§5475,  5476. 
of  sale  by  referees,  §5486. 
of  sale  by  Probate  Court,  §5805. 
CONSENT— 

of  minor  over  fourteen  to  apprenticeship, 

§3849. 
marriage  void  without,  of  both  parties, 

§3890. 
subsequent,  legalizes  marriage,  §3891. 
of   third   person   in   execuung    power, 

§4084. 
of  person  kidnapped,  when  a  defense, 

§6138. 
CONSIDERATION— 

paid  to  bound  apprentices,  §3854. 
refunding,  paid  same,  §3854. 
valuable,  in  conveyances,  §§42-44. 

CONSOLIDATION— 
of  actions,  §4818. 

CONSPIRACY— 

a  misdemeanor,  defined,  §0092. 
what  is  not,  §6093. 
what  necessary  to  constitute,  §6094. 
to  resist  execution  of  process,    misde- 
meanor, §6323. 

CONSTABLES  (see  Officer;  Public  Of- 
ficeh)— 

fees  of,  schedule  of,  §§6256,  5257. 

wrongful  acta  of,  §§6056,  6057. 

executing  search  warrant  with  severity, 
§6062. 

buying  demands  for  suit,  §6074. 

inducing  suits  by  promises,  etc.,  §6075. 

to  execute  coroner's  warrant  for  jury, 
§1013. 

oath  and  bond  of,  §1123. 

neglect  to  give  bond,  §1125. 

term  of  office,  §1126. 

for  villages,  §1203. 

bond  and  duties,  §1204.    . 

CONSTRUCTION— 

of  law  of  liens,  §4329. 
of  terms,  §§5998,  6535. 

CONTAGIOUS  DISEASE— 

exposing  self  or  another  to,  misdemeanor, 

§6305. 
among  animals,  §6500. 

CONTEMPTS— 

what  acts  and  omissions  are,  §4390. 
jurisdiction  to  punish,  §4391. 
summarily  punished.  §4392. 
warrant,  when  issued  for,  §4393. 
bail  for,  how  given,  §§4394,  4396. 
how  warrant  executed,  §4396. 
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CONTEMPTS  (continued)— 
return  of  warrant  for,  §4397. 

second  warrant.  §4398. 
person  in  prison  for,  §4399. 

excuse  for  failure  to  appear,  §4400. 
hearing,  punishment  for,  §§4401-4403. 
indemnity  to  injured  party,  §4404. 
action  on  recognizance  for,  §4405. 
indictment  for,  fi406. 
jurors,  failure  to  attend,  §6662. 
attacliment  for,  against  jurors,  §6664. 
by  members  of  Legislature.  §224. 
where  imprisoned  for,  §225. 
in  Justices"  Courts — 
what  constitutes.  §46.36. 
to  be  beard  in  defense.  §4637. 
summarily  arraigned  tor,  §4638. 
punishment  for,  §§4639,  4640. 
by  witness,  §§4641-4644. 
record  of  conviction,  wliere  filed,  §4645. 
juror  or  witness  in,  §4663. 
failure  to  attend  when  subpoenaed,  is, 
§5149. 
criminal — 
contempts  enumerated,  §6076. 

act  not  less  punishable  because  punish- 
able as,  §6512. 
punishment  for,  ground  for  mitigation, 

§6513. 
punijxhment  for,  not  affected  by  this  code, 
§6843. 

CONTESTED   ELECTION    (see  Index   to 
Vol.  1)— 

CONTINGENT    REMAINDERS    (see  Es- 
tates in  Real  Pkopkrtt) — 

CONTINUANCE— 

of  jury  struck  for  trial,  §5065. 
of  term  of  Supreme  Court,  §4417. 
of  trials,  §4830. 
of  cause  by  justice,  §§5540,  5541. 

CONTRACTS  (see  Statute  op  Frauds)— 
power  of  married  woman  to,  §3866. 
between  husband  and  wife.  §3867. 
ante-nuptial  contracts,  §3i^68. 
lien  follows  land  in  executory,  §4301. 
estate  liable  for  joint,  §5723. 
guardian  may,  for  improvements,  §5773. 
for  purchase  of  land.  §§5815,  5816. 
public  officer  interested  in,  §6446. 
cancel,     for    legal    advertising,   when. 


letting  of,  §706. 

town  officers  not  to  be  interested  in  what, 

§1116. 
by  village  council,  §1210. 

officers  not  to  be  interested  in,  §1211. 
or  lease,  realty  held  under,  §1429. 
to  construct  turnpike  road.  §1763. 
usurious,  void,  except,  §§2091,  2092, 
with  publishers  of  State  Reports,  §§2152- 

2154. 
made  by  religious  corporation,  §2822. 
trustees  of  smdiers  not  to  be  interested  in, 


etc., 


1 


to  furnish  school  books,  §3500. 

for  mining  lease,  §3678. 

and   bond    to    construct    ditches, 
§3797. 
CONTRIBUTION— 

action  by  next  of  kin  for,  §5585. 

between  heirs,  §§5601,  5602. 
CONVERSION  (see  Index  to  VoL  1)— 


CONVEYANCES  (see  Acknowledgment; 
Estates  in  Heal  Property;  Ex- 
ecution; EXKCUTOKS  AND  AD- 
MINISTRATORS; Fraudulent  Conv- 
VEYANCEs;  Mortgages;  Official 
Trusts';  Poweks;  Powers  of  At- 
torney; Proof  op  Dekds;  Record- 
ing; Statute  of  Frauds)— 

husband  to  join  wife  in.  §3866. 

after  divorce  decree,  S3866, 

express  trust  declared  in,  4017. 

reservation  of  power  in,  §4039. 

power  granted  by,  or  will,  §4043. 

instruments  executing  powers  deemed, 
§4075. 

execution  of  power,  when  insufficient, 
§4078. 

1.  Regular. 

2.  Defective. 

1.  Conveyances,  Regular— 
land  conveyed  by  deed.  §4109. 
by  husband  and  wife,  §4110. 
by  corporations,  §4111. 
quit-claim— word  heirs  in,  §4112. 
the  word  **heirs"  defined,  §4112. 
by  tenant  for  life  or  years,  §4113. 
grantor  to  make  Icnown  incumbrances  in, 

§4114. 
covenants  against  incumbrances,  §4115. 
no  implied  covenants,  §4116. 

adversely  held,  §4116. 
seal,  what  is  in,  §4117. 
purchaser  defined,  §4118. 
conveyance  defined— exception,    §§4119, 

4120. 
execution  of  deeds  or  interest  in  land, 

§4121. 
wi  tnesses — aclcnowledgment,  §41 21 . 
certificate  of  acknowledgment,  §4122. 
in  other  states,  §4123. 
in  foreign  countries,  §4124. 

2.  Defective. 

legalized  by  sheriff^s  successor,  §4154. 

by  probate  judge,  §4155. 

foreclosure  sales,  §4156. 

partnership  mortgages,  §4157. 

Evangelical  Association,  §4158. 
vjitJiout  witnesses — 

executed  before  1867,  §4178. 
executed  before  1877,  §4179. 
executed  before  1889,  §4180. 

for  more  than  20  years,  §4181. 

before  1879,  without  or  with  one  wit- 
ness, §4182. 
with  one  witness — 
made  before  1858,  §4183. 
made  before  1863,  record,  §4184. 
.     executed  before  1872,  §4186. 
executed  before  1877,  §4186. 
executed  before  1879,  §4187. 
executed  before  18S1,  §4188. 

one  acknowledgment,  §4189. 
without  seal— 
oflicial,  omitted,  record,  §§4190,  4191. 
in  mortgages— one  witness,  §4192. 

grantor's  seal,  same.  §4193. 
without  grantor's  seal,  §§4194,  4195. 
conveyance  defined,  §4247. 
what  certificate  operates  as,  §4937. 
judgment  directing,  §5080. 
and  copies  of  records  as  evidence,  §5121. 
what  certificate  acts  as,  §6360. 
record  and  effect  of,  what,  §6487. 
action  to  set  aside  fraudulent,  §5705. 
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OQKVEYANCES  (continued)— 

falsely  certifying  record  of,  felony,  §6088. 

of  land  to  United  States,  §3701. 

by  religious  corporation,  §2819. 

of  lots  in  private  cemetery,  §2908. 

execirtlon  of,  by  trustees  of  hospitals  for 
insane,  §3170. 
CONVICT— 

under   sixteen   sent   to   reform   school, 


removed   from  one   prison    to  another, 

§6527. 
imprisoned,    under   protection   of    law, 

§6530. 
removal  of,  to  hospital  for  insane,  §3185. 
term  of  sentence  of,  §3190. 
parole  of  life,  §3220. 

CONVICTION— 

judgment  on,  of  accused,  §4672. 

certirtcate  of,  §4673. 

proof  of,  by  copy  of  minutes,  §5110. 

must  precede  punishmeut,  §5956. 

for  selling  official  powers,  §0003. 

of  member  of  I.egisla  ure,  §6013. 

of  common  barratry,  proof  required, 
§6072. 

for  rape  of  infant,  §6193. 

for  rape,  abduction,  etc.,  evidence  re- 
quired, §§t.l97,  6209. 

for  seduction,  evidence  necessary,  §6200. 

for  attempt  to  commit  crime,  §6517. 

for  several  offenses,  sentence  on,  §§6522, 
6523. 

works  no  forfeiture  of  property,  §6531, 

may  be  proved  on  cross-examination, 
§6534. 

or  acquittal,  when  bar  to  prosecution. 


foreign,  when  a  defense,  §6511. 
when  a  bar,  §6790. 
method  of,  §6555. 

CO-OPERATIVE  ASSOCIATIONS,    ETC., 
(see  Index  to  Vol.  1) — 

CO-PARTNERSHIP— 
assignments  by,  §4270. 

COPIES  (see  Index  to  Vol.  1)— 

recording,  of  conveyances,  §§4134,4135. 
of  chattel  mortgage  as  evidence,  §4212. 
of  notes,  etc.,  as  evidence,  §4220. 
of  records  as  evidence,  §5121. 
certified,  of  records,  same,  §§5124-5128. 
penally  for  refusal  of,  what,  §5305. 
of  foreign  wills,  §5660. 
of  records  Probate  Court  furnishes,  §5931, 

CORONERS— 

fees  of,  in  general — Inquests,  §5239. 

additional,  §5239. 
takes  charge  of  personal  estate,  when, 
§5922. 
when  to  be  sold,  §5923. 
proceeds,  §5924. 
election,    duties,  etc.,  etc.,  §§1004-1012, 

1020,  1021. 
mutilation,  etc.,  of  records  by,  felony. 


conversion  of  money  or  property  by. 


receiving  reward  misdemeanor,  §6057. 
may  authorize  dissection  of  body,  §6223. 

CORPORATIONS  (see  Index  to  Vol.  1)— 
(see  CivTL  Actions) — 
restriction  on,  holding  land,  §§3997, 3998. 


CORPORATIONS  continued)— 
conveyances  by,  §4111. 
time  of,  bringing  action,  §4696. 
residence  of,  §4714. 
service  of  summons  on,  §§4747-4749^ 

on  foreign,  §4750. 
pleadings  in  actions  by  or  against,  §§4796, 

4797. 
garnishment  of,  §5002. 
dissolution  of.  §5340. 
actions  re-^  pec  ting,  §§5554-5576. 
indictment  of,  counsel  plead,  §6784. 
forgery  by  officer  of,  how  punishable, 

§6371). 
of  Instrument,  §6380. 
embezzlement    by    officers   of,    larceny, 

§6390. 
frauds    in   obtaining   subscriptions    to, 

§6445. 
fraudulent  issue  of  stock,  etc.,  of,  §0446. 
frauds  in  keeping  accounts  of,  §6448. 
publbhfhg  false  report  of  condition  of, 

§6449. 
term  **director"  defined,  §6450. 
included  in  term  '^person,''  §6535. 

CORPUS  DELICTI— 

how  proved  in  murder  or  manslaughter, 
§6.04. 

CORRECTION— 

homicide  in  administering  lawful,  justifi- 
able, §6128. 

by  parents,  guardians,  teachers,  etc., 
what  allowed,  §6146. 

CORROBORATION  (see  Evidence)- 
COSTS— 

in  action  against  master  for  misconduct, 

§3804. 
in  dhorce  suits,  §3906. 
in  actions  settling  town  sites,  §4106. 
in  assignments,  §4273. 
in  jutlgment  on  arbitrator's  award,  §4353. 
security  for,  when  required,  §4525. 
on  appeal  from  justice,  §4681. 
and  fees,  in  g  irnishment,  §§5031-5035. 
bond  for,  in  appeal.  §5074. 
in  taking  depositions  without  the  state, 

§5180. 
defined,  compensation  of  attorneys,  §5201, 
amount,  §5202. 
in  several. actions,  §.5203. 
in  equitable  actions,  §6204. 
when  chargeable  on  estate  or  fund,  §5205. 
In  action  on  judgment,  §5206. 
against  guanlian  of  infant,  §5207. 

relator  of  state.  §5208. 
on  motions  and  demurrers,  §5209. 
on  appeal  from  jui«tice,  §5210. 

interest  not  considered,  §5211. 
disbursements,  §5212. 
taxation  of.  and  disbursements,  §.5213. 
tender  defendant  entitled  to,  after,  §5214. 

in  actions  on  U»rt,  §5215. 

judgment  for  excess,  §5216. 
interest  from  time  verdict  rendered,  §5217. 
in  criminal  actions,  when,  §.521  >{. 
paid  into  county  treasury,  §5219. 
not  retroactive,  §5220. 
in  Supreme  Court,  when,  §5221. 
disbursements,  §5222. 
when  appeal  taken  for  delay,  §5323. 
security  for,  when  required.  §5224. 

failure  to  give,  result,  §5225. 

suit  on  bond,  §5226. 
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COSTS  (continued)— 

to  prevailing  party,  §5359. 
justice  to  tax,  witliout  notice,  §5265. 
prospective,  not  taxed,  except,  §5272. 
security  for,  in  habeas  corpus^  §5;i07. 
in  dissolution  of  corporations,  §5342. 
affidavit  of,  and  disbursements,  §5369. 
in  actions  to  quiet  titlt*,  §5413. 
executor,  etc.,  pays  wliat,  §5848. 
in  appeal  from  Probate  Court,  §5883. 
in  change  of  venue.  §6793. 
in  complaint  to  keep  liie  peace,  §6585. 
in  i)rosecution8  by  commissioner  of  dair- 
ies, §490. 
and  disbursements  under  trout  propaga- 
tion provisions,  §2043. 
how  paid,  in  what  actions  for  damages, 


what  petitioner  to  pav  all,  §2239. 
in  appeal,  condemning  land  for  state  pur- 
poses, §3686. 
for   United    States   purposes,  same, 
§3697. 
damages  and,  in  United  States  surveys, 

>§3720. 
on   appeal   from    drainage  commission, 

§3752. 
and  expenses  deducted  before  bounty  for 
horse  thief  puid,  §38-12. 
COUNSELORS  (see  Attorneys  and  Coun- 

SKLORS)  — 

Before  arraignment,  §6756. 
for  defendant  appointed,  §6558. 
COUXTER-CLAIM— 
to  l>e  set  off,  §4546. 
judgment  upon,  §§4873,  4883. 
COUNI^ERFEIT— 

mailing,  coin,  plates,  forgery,  §6372. 

possession  of,    with  intent    to   use, 
§6372. 
monev,   possession  of,    when    criminal, 
§6387. 
advertising  sale  of,  §6388. 
labels    and    trade-marlis,    §§6476,    6479- 
6483. 

COUNTERFEITING— 

evidence  in  prosecutions  for,  §§5099,5100. 
COUNTIES  (see  District  Courts;  Unor- 
ganized Counties;  see  Index  to  Vol. 

1)- 

fcomposing  the  sixteen  judicial  districts, 
§4476. 

attached  for  judicial  purposes,    §§4493- 
4«04. 

justice *8  jurisdiction  co-extensive  with, 
§4505. 

place  of  trial  in  what,  §§4710-4713. 
COUNTS— 

several,  alternative  in  indictments,  §6723. 
COUNTY  ATTORNEY— 

assistant,  appointed,  §4425. 

notice  to.  In  habeas  corptts  cases,  §5321. 

to  attend  grand  jury.  §6674. 

documents  in  perjury  delivered  to,  §6047. 

disclosing  finding   of    indictment,    mis- 
demeanor, §6083. 

partner  of,  not    to  aid  defense,   when, 
§6.506. 

COUNTY  AUDITORS— 

but  not  deputies,  administer  oaths,  §4279. 

COUNTY  COMMISSIONERS— 

in  counties  detached,  §4501. 


COUNTY  JAIL— 

misdemeanors  punishable  by  imprison- 
ment in,  §5962. 

prisoners  sentenced  to,  confined  in  work- 
house, §6526. 

establish  jail,  §6892. 
COUNTY  OFFICERS  (see  County  Attor- 
ney; County  Auditor,  etc.;  Index  to 
Vol.  1)— 
COUNTY  TREASURY— 

costs  in  criminal  actions  paid  into,  §5219. 

what  witness  fees  paid  from,  when,  §5255. 

when  fees  paid  from,  §5276. 

misappropriation  of  funds,  by,  §6345. 
COURTS— 

(see  District  Courts;  Contempt; 
Jurisdiction;  Probate  Court; 
Process;  Supreme  Court) — 

accepts   or   rejects   arbitrator's    award, 
§4347. 

vacating  arbitrator's  award,  §4348. 

summary  power  over  attorneys,  §§4372, 
4373. 

amendment  of  pleadings  by,  §4805. 

always  open  to  receive  verdict,  §4847. 

trial  by  the,  §§4858-4862. 

deposit  in,  §5045. 

examination  of  witness  by,  §5092. 

issuing  habeas  corpus,  §§5297-5299. 

delivery  of  will  to,  §5642. 

to  depignate  time  for  what  settlement, 
§§6730-5733. 

duty  of,  to  pass  sentence,  §§5959,  5960. 

bribery  of  officers,  jurors,  etc.,   §§6017- 
6026. 

criminal  contempts,  §6076. 
COURT  COMMISSIONERS— 

fees  of,  pchedule  of,  §5240. 

committing  insane  persons,  §5885. 

election,  etc.,  of,  §§989-994. 
COURTS  MARSHAL— 

powers   of,   not  effected  by  this    code. 


of  national  guard,  §1626. 
COVENANTS— 

against    incumbrances    in    conveyances, 
§§4114r4116. 

COVERTURE  (see  Husband  and  Wipe)— 
COW  (see  Milch  Cow)— 

credentials— 

to  solemnize  marriage,  §3880. 

CREDITORS  (see  Assignment;   Fraudu- 
lent Conveyances)— 
trust  powers  for,  §4063. 
definition  of,  §4241. 
supplemental  complaint  bv,  §5571. 
suit  by,  of  corporation,  §5576. 

CRIME— 

effect  of  this  act  upon,  defined,  punished, 
§§5951,  6952. 

division  of.  into  felonies  and  misdemean- 
ors, §5953. 

jury  to  find  degree  of,  §5957. 

persons    punishable    for,     enumerated, 
§5963. 

court   must   sentence  on  conviction  of, 
§5959. 

punishment   for,    discretion    of    court, 
§§5960-5964. 

child  under  seven,  cannot  commit,  §5965. 
as  to  lunatics,  idiots*,  etc.,  §5967. 
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CKIME  rcontlnued)— 

intoxication  no  excuse  for, 

as  to  morbid  propensity  for,  §5970. 

1)7  married  woman  in  presence  of  hus- 
band, §5971. 

committed  under  duress,  excused,  §3972. 

act  committed  in  self-defence,  §5973. 

parties  to,  defined,  §5974-5976. 

attempt  to  commit,  defined.  §5980. 

degrees  of,  conviction,  §§5981,  5982. 

resistance  to  statute,  treasonable,  §6988. 

by  and  against  public  officers,   §§5991- 
5993. 

against   the   legislative   power,   §§6008- 
6016. 

compounding  of,  §6066. 

conspiracy    to    commit,    misdemeanor. 


brealcing  into  buildings,  §§6357-6359. 

committed  by  burglar  separately  punish- 
able, §6367. 

sending  letter  threatening,  §W18. 

also  punishable  as  contempt,  §6512. 

conviction  for  attempt,  though  consum- 
mated, §6517. 

limit  of  fine  to  be  imposed,  §6528. 

committed  prior  to  this  code  not  affected 
by  it,  except,  §6537. 

proceeding's  to  prevent,  §6571-6578. 

duty  of  justices  and  judges,  §6571. 

arrest  without  process,  §6572. 

disturbance    of   peace   in    presence    of 
majristrate,  §0572. 

recognizance  to  keep  peace.  §6572. 

complaint  for  carrying  dangerous  weap- 
ons, §6573. 

threatening   to    commit    offense,    com- 
plaint, §6574. 

peace  warrant,  §6575. 

hearinsT  on  complaint  to  break  the  peace, 
§§6576,  6577. 

discharjre  of  defendant,  same,  §6578. 

recogniznnces      on     complaint,      same, 
§§6579-6584. 

conviction  of  lowest  degree,  §5982. 

acquittal  on  merits,  §59»4. 

acquittal  not  on  merits,  §5985. 

wilful  neglect  of  official  duty,  §6006. 
CRIME  AGAINST  NATURE— 

defined,  punishment,  §«216. 

what  penetration  constitutes,  §6217. 
CRIMES  AGAINST   PUBLIC  HEALTH— 

duty  of  officers,  §6308. 

selling  tobacco  to  minors,  §6309. 

minors  using  fire-arms,  §6310. 

opium  joints,  §H811. 

protection  of  Mississippi  river,  §§6312, 
6313. 

oleomargarine,  §0314. 

evidence,  §6315. 
CRIMES     AGAINST     REVENUE     AND 
PROPERITT  OF  THE  STATE— 

enumerated  and  defined,  §§6343-6347. 
CRIMES  AGAINST  THE  PERSON— 

suicide,  homicide,  maiming,  kidnapping, 
§§6095-6139. 

assaults,    robbery,  duels,   libel,   §§6140- 
6175. 
CRIMES  OF  PUBLIC  OFFICERS  (see  Pub- 
lic Officers) — 
CRIMINALS— 

nature  of  punishment  of,  §5952. 

duty  of  court  to  sentence,  §5959. 


CRIMINALS  (continued)— 

punishment  of,  how  fixed,  §5960. 
for  felonies,  §5961. 
for  misdemeanors,  §5962. 
CRIMINAL  ACTIONS  (see  Costs;  Habeas 
Corpus)— 

expenses  of,  where,  §4500. 

title  of,  before  justices,  §4655. 

depositions  in,  §5155. 

witnesses  to  attend  without  pre-payment 
of  fees,  §5252. 
CRIMINAL  CALENDAR— §§6823-6826. 
CRIMINAL  PROPENSITY— 

defense,  when,  §5970. 
CROPS— 

chattel  mortgages  on,  §4197. 

occupant  may  remove.  §5426. 
CRUELTY  TO  ANIMALS— 

acts  of,  §§6488,  6489. 

killing  or  maiming  birds.  §6490.    • 

poisoning,  fighting  animals,  §§6491-6493. 

prosecution  for,  §§6494-6504. 
CRUELTY  TO  CHILDREN  (see  Child)— 

to  idiots,   lunatics,    etc.,    misdemeanor, 
§6272. 
CURTILAGE— 

burniug  structure  within,  arson,  §6349. 

CURTESY  (see  Dower)— 

estate   by  the,    when    does  not  attach, 

§3866. 
action  to  bar,  or  dower,  §3870. 

CUSTODY— 

of  prisoner  in  ?Mbea8  corpus,  §5320. 

D. 

DAGGER  (see  Dangerous  Weapon)— 
DAM  (see  Index  to  Vol.  1)— 

malicious  iujury  to,  how  punished,  §6460. 
DAMAGES  (see  Index  to  Vol.  1)— 

recoverea    by    apprentice     or     servant 
against  master,  §3S60. 
discharge  of  the  minor,  §3861. 

rate  of,  treble,  §§1855-4857. 

treble,  when  allowed,  §§5408,  5409. 

single,  for  willful  trespass,  §5439. 

act  causing  unequal,  §6276. 

DANCE  HOUSE— 

child    under  fourteen   not    to  frequent, 
§6205. 
DANGEROUS  ANIMALS— 

liability  of  owner  for  injury  by,  §6121. 
DANGEROUS  yTEAPONS  (see  Burglars' 
Tools;  Assaults)— 
manufacturing,    carrying,    etc.,    §§6289- 

6291. 
breaking  into  dwelling  house  armed  with, 
burglary,  §6357. 

DAUGHTER— 

who  prosecutes  seduction  of,  §4722. 

DAY— 

term  defined,  §8180. 
DAYS  OF  GRACE— 

on  notes  and  bills,  §§2110,  2111. 

DEAD— 

proof  when  subscribing  witness,  §§4141, 

4142.     , 
evidence  when  adverse  party,  or  insane,- 

§5093. 
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DEAD  BODY— 

yioiation  of,  felony,  provisions  relating 
to,  §§6216-6230,  6210,  6521. 
DEATH— 

of  master  discharges  apprentice,  §3S51. 

of  trustee  of  express  trust,  §4025. 

of  trustee,  how  trust  disposed  of,  §4061. 

of  attorney,  §4369. 

when  client  non-resident,  §4370. 

judgment  after,  of  party,  §4885. 

of    judgment    debtor    after    judgment, 
§4909. 

execution  issued  after,  of  party,  §4915. 

of  party  pending  appeal,  §§50S8,  5089. 

by  wrongful  act,  action  for,  §5578. 

of  devisee  or  legatee,  §5633. 

of  executor,  when,  §5666. 

of  contraotee,  §5834. 

act  punishable  by,  a  crime,  §5952. 

act  punishable  by,  a  felony,  §5954. 

act  done  under   threats   of,   justifiable, 
§5972. 

proof  of,  to  convict  of  murder  or  man- 
slaughter, §6104. 

punishment   for    murder,    first    degree, 
§6110. 

caused  by  negligence,  when  manslaugh- 
ter, §6120. 

of  child,  concealing,  §6210. 
second  offense,  §6521. 

civil,  of  convict  sentenced  for  life,  §6529. 
DEBTS  (see  Papmknt  of  Debts,  etc.)— 

husband  and  wife  not  liable  for,  of  other, 
§3869. 
DEBTORS— 

contribution    and  subrogation  between, 
and  sureties.  §4940. 

execution  against  debtor   and   sureties, 
§4956. 

examination  of,  §4960. 

DECEASED— 

liability  of  next  of  kin  for,  debts, 
conveyance    to    complete    contract 
§5S27. 

DECENCY  (see  Public  Decency)— 
DECISIONS  (see  Courts)— 
DECREE  (see  Divorce)— 

of  divorce,  conveyance  after,  §3866. 
adopting  child,  §3930. 
of  court  changing  name  of  person,  §3940. 
fhial,  in  foreclosure  of  mortgage,  §5397. 
of  petition  for  conveyance  by  executor, 

etc.,  §5830. 
of  Probate  Court,  on  what  petition,  §5840. 
of  court,  forgery  of,  §6372. 
DEEDS  (see  Acknowledgments;  Convey- 
ances :  Execution  ;  Proof  of  Deeds  ; 
Register  of  Deeds) — 
dower  barred  by,  §4002. 
not  recorded  unless  taxes  paid,  §1509. 
to  forfeited  land,  §1.566. 
Methodist  Episcopal  Church,  legalized, 

§2814. 
to  site  for  state  public  school,  §3238. 
defective  university,  cured,  §§3650,  3661. 

DEF  AC  rV  Q 

articles,  etc.,  in  libraries,  etc.,  §6467. 
house    or     articles    used     in    religious 
worship,  felony,  §6469. 

DEFAULT— 

disclaimer  in  actions  to  quiet  title,  §5413. 
in  garnishment,  §5024. 


of, 


DEFECT  OF  REASON— 

what  excuses  crime,  §§5967,  596S. 

DEFECTIVE     (see     Acknowledgments; 
Conveyances,  Defective)— 
execution  of  a  power,  §4086. 
defects,  etc.,  in  depositions,  §5179. 

DEFENDANT  (see  Parties)— 

parties  in  enforcing  lien,  §4309. 

change   of    venue    to    where,    reside!, 
§§4442,  4527. 

offer  in  Justices'  Courts,  §4522. 

judgment  against,  on  appeal,  §4683. 

actions  against,  under  firm  name,  §4720. 
designated  by  any  name,  §4721. 

when  some,  not  served  with  summons, 
§4751. 

judgment  against  one  or  more  of  several, 
§4881, 

forthcoming  bond  by,  when,  §4976. 
In  attachment,  §4903. 
in  garnishment,  §5014. 

judgment  when  defendant  guilty  in  forc- 
ible entry  and  detainer,  §5507. 

discharged  on  allowance  of    demurrer, 
§6777. 

challenge  first,  §6829. 

who  may  be  joined  as,  §2496. 

answer  of,  §§2501-2504. 

DEFENSE  (see  Married  Women)— 
in  limited  divorce  cases,  §3921. 
of  morbid  propensity  to  commit  crime, 

§5970. 
what,  by  married  woman,  not  sufficient, 

§5971. 
of  intoxication  not  allowed,  §5969. 
by  idiots,  etc.,  what  sufficient,   §§5967, 

5968. 
acts  done  in  self,  not  criminal,  §5973. 
in  prosecution  for  perjury,  §6041. 
incompetency  of  witness  not  a.  §6042. 
ignorance  of  materiality  of  testimony  no, 

§6043. 
on  prosecution  for  barratry,  §6073. 
commission  not,  to  larceny,  §6390. 
suicide,  of  person  aidinuf,  §6100. 
homicide  in,  when  justiHable,  §6130. 
to     prosecution     for     maiming,     what 

allowed,  §6135. 
consent  of   person  abducted,    when    a. 
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to  prosecution  for  larceny,  §6408. 

or  with  intent  to  restore,  §6409. 
attorneys  not  to  aid,  when,  §6.")05. 
in  delinquent  personal  taxes,  §1517. 
judgment,  where  no,  §1529. 
defense  to  tax  or  penalty,  §§1530-1533. 

DEFINITIONS— 
child,  §3934. 
estates  in   possession    and   expectancji 


future  estates,  §3968. 
heirs,  issue,  §§3978,  4112. 
reversions,  §3990. 
powers,  §4032. 
grantor,  grantee,  §4049. 
purchaser,  §4118. 
conveyance,  §§4119,  4247. 
creditors,  §4241. 
complaint,  §4765. 
order,  §4814. 
motion,  §4815. 
trial,  §4827. 
exceptions,  §4868. 
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DEFINITIONS  (continued)— 

judgment  on  the  merits,  §4879. 

petit  juries,  §5047. 

witness,  §5090. 

costs,  §5201. 

improvements,  §6420. 

claim  defined.  §5519. 

executor,  §§5662,  5921. 
•      insane,  §5886. 

abortion,  §0207. 

accessory,  §5976. 

acts  hereby  repealed,  §6545. 

adultery,  §6218. 

arson,  §§6349-6351. 

assault,  §§6140-6142. 

attempt  to  commit  crime,  §5980. 

barratry,  §6070. 

bigamv,  §6212. 

blackmail.  §6418.  * 

break,  §6360. 

building,  §§6354-6365. 

buro^lary,  first  degree,  §§6357-^59. 

challenge,  §§6159,  6327. 

civil  death,  §6529. 

coercion,  §6470. 

conspiracy,  §6092. 

corporation,  §6535. 

corrupt,  corruptly,  §6535. 

crime,  §§5952,  5953. 

cruelty,  §6504. 

day, §6180. 

defraud,  §6535. 

director,  §6450. 

dueling,  §6157. 

dwelling  bouse,  §§6353,  6363. 

embracery,  §6021. 

enter,  §6362. 

extortion,  §6412. 

felony,  §5954. 

feminine,  §6535. 

first  day  of  the  week,  §6180. 

forge,  forged,  forging,  §§6370-6375,  6381. 

fornication,  §6219. 

gendi^rs,  §6535. 

grand  larceny,  §§6392,  6393. 

homicide,  §§0102,  6103. 

incest,  §6215. 

inhabited  building,  §6355. 

larceny,  §0390. 

libel,  §6165. 

lottery.  §6238. 

maiming.  §6131. 

malice,  maliciously,  §6535. 

mansl.-uiofbter,  §§6113-6126. 

misdemeanor,  §59.*»5. 

mifiprision  of  treason,  §5968. 

murder,  §§6106-6109. 

night  time,  §§6353,  6361. 

perjury,  §60-10. 

petit  larcenv,  §6394. 

prison,  §0036. 

privileged  communication,  §6174. 

rape,  §^0191,  6192. 

riot,  §6317. 

robbery,  §§6147,  6151-6153. 

Sabbath  breaking,  §§6178,  6179. 

seduction,  under  promise  of   marriage. 


signature,  §6535. 

statutes  continuing  in  force,  §6544. 

subornation  of  perjury,  §6048. 

tenses,  §6535. 

torture,  §6504. 

treason  against  the  state, 


DEFINITIONS   (continued)— 
trade-mark,  §6484. 
unlawful  assemblies,  §6319. 
DEFRAUD  (see  Intent  to  Defbaud)— 
DEGREE— 

in  crimes,  §§5957,  59S1-59S3,  6149. 
DELAY— 

appeal  for,  purpose  of,  §5077. 
DEMAND— 

specific  or  all,  submitted  to  arbitrators. 

§4337. 
defendant's,  for  change  of  place  of  trials 

§§4714,4715. 
presentation  of  fraudulent,  §6507. 
DEMURRER— 

grounds  of,  §4767. 
shall  specify  grounds  of,  §4768. 
when  proper,  when  waived,  §§4769,  4770, 
to  reply,  §4778. 
argument  of,  §4817. 
costs  on  motions  and,  §5209. 
to  indictments,  §§6770-6780. 
DENIAL— 

in  plea  of  accused,  §4383. 
DEODANDS— 

forfeitures  in  nature  of,  abolished,  §6531. 
DEPOSITS  (see  Index  to  Vol.  1)— 

with  clerk  for  fees,  §5228. 
DEPOSITIONS— 

who  may  take,  §4286. 
commissioners  taking,  §4290C 
in   Justice's    Court,   when    admissible, 
§4557. 
notice,  how  taken,  §§4558,  4559. 
authorized,  §5154. 
in  criminal  cases,  §5155. 
when,  time,  place,  notice,  §§5156,  5167. 
service  of  notice,  §r»158. 

on  party,  manner  of,  §§5159,  5160. 
waived.'  §5161. 
witnesses  compelled  to  attend,  §5162. 
examination,  order  of,  §§5163,  5164. 
to  be  written,  read  and  signed,  §5165. 
certificate  to,  §5166. 
delivery  of,  §5167. 
objections  to,  §5168. 
when  not  to  be  used,  §5169. 
used  in  second  action,  when,  §5170. 

on  appeal,  how,  §5171. 
to  be  used  out  of  the  8tai.e,  how  taken, 

§5172. 
taken  without  the  state  under  a  commis- 
sion, §5173. 
when  commission  may  issue,  §5174. 
interrogatories  and  cross-interrogatories, 

§5175. 
upon  notice,  service  of  notice,  §5176. 

how   taken,    authenticated    and  re* 

turned,  §5177. 
objections.  §5178. 
informalities  and  defects,  §5179. 
costs,  §5180. 
to  perpetuate  testimony — 
application  for,  §5181. 
witnesses  compelled  to  attend,  §5182. 
notice,  §5182. 

how  taken,  certificate,  §5184. 
to  be  recorded,  §5185. 
use  of,  §5186. 
to  perpetuate  testimony  when  toitnesses  vdthaui 
the  state. 
commission  for,  §5187. 
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DEPOSITIONS  (continued)— 

statement,  §5188. 

notice,  gervioe  of,  §6189. 

when  commission  to  issue,  §5190. 

how  taken  and  returned,  §5191. 

how  used,  filed  and  recorded,  §5192. 

fees  for,  §5*260. 

in  forcible  entry  and  detainer,  §5505. 

Probate  Court  talses,  §5928. 

making    of  false,    constitutes    perjury, 
§6040. 
when  deemed  complete,  §6044. 

before  grand  jury,  §§6691-6694. 

taken  by  notary,  §2140. 
DEPUTIES  (see  Index  to  Vol.  1)— 

to  district  clerk,  fees  for,  §5228. 
DEPUTY  CLERKS— 

of  courts,  acknowledgments  by,  §4169. 
DESCENT— 

right  of  petition,  posthumous  children, 
§5679. 

illegitimate  child,  §§5680,  5681. 

election  by  surviving  husband  or  wife, 
§5682. 

of  lands,  title  by,  §5675. 

homestead,  §5676. 

course  of,  §5677. 

degree  of  kindred  computed,  §5678. 
DESPRUCTION— 

of  records,  etc,  criminal,  §6038. 

of  evidence  to  prevent  its  use,  misde- 
meanor, §6051. 

of  property  insured,  §6441. 
DETAFXER  (see  Forcible  Entry)- 
DEVISE  (see  Wills)— 

power  to,  a  fee,  §4053. 

general  power  to,  property,  §4085. 
DEVISEES  (see  Heirs  and  Devisees)- 
DICE  (see  Gaming)— 
DIRECTOR— 

frauds  in,  accounts  by,  §§6448-6450. 
DIRK  (see  Dangerous  Weapon)— 
DISBURSEMENTS  (see  Costs)— 

prevailing    party    allowed,    in    actions, 
§o212. 

allowed  executor,  etc.,  §§5940,  5941. 
DISCHARGE— 

of  assignee,  §4255. 

of  Hen,  how  made,  §431  d. 

when  prisoner  to  receive,  §5327. 
enforcement  of  order  of.  §5329. 

certifl(»ate  of,  of  insane,  §5896. 

from  the  national  guard,  §1595. 

of  person  charged  with  bastardy,  §1895. 

after  ninety  days'  imprisonment,  when, 
§1900. 

order  of,  §1902. 
DISCLAIMER— 

in  actions  to  quiet  title,  §5413. 
DISEASE— 

exposing  self  or  another  to,  §6305. 

DISOBEDIENCE— 

of  resistance  to  process,  contempt,  §6076. 

by  public  officers,  misdemeanor,  §6344. 
DISORDERLY  BEHAVIOR— 

in  court  or  before  referees,  etc.,  misde- 
meanor, §6076. 

DISORDERLY  HOUSE— 

keeping  of,  house  of  prostitution,  etc., 
§6-237. 


;  DISQUALIFICATION— 

of  public  officer  convicted  of  receiving 
bribe,  §5995. 
of  selling  official  rights,  §6003. 
of  member  of  Legislature,  convicted  of 

bribery,  §6016. 
of  person  convicted  of  dueling,  §6157. 
DISSECTION    (see   Dead   Body)— §§6223- 

6227. 
DISSOLUTION— 

of  co-partnership,  what  is,  §§2197,  2198. 
of  banlcs,  proceedings  for,  §2348. 
of  corporations,  §3142. 
of  independent  school    district,   §§3349, 
3350. 
DISTRAIN— 

for  taxes,  §§1497,  1498. 
DISTRAINING  BEASTS  (see  Index  to  Vol. 

1)- 
DISTRESS— 

for  rent  abolished,  §5445. 

DISTRIBUTION  (see  Partition  and  Dis- 
tribution)— 
after  paying  costs  in  assignments,  §4269. 
of  personal  estate,  §5694. 
allowance  of  homestead  and,  §§5690. 5700. 
following  order  of  Probate  Court,  §5841. 

DISTRICT  COURT  (see  Index  to  Vol.  1)— 
(see  Process)— 
has  exclusive  jurisdiction  over  change 

of  names  of  persons,  §3935. 
powers  in  trust  executed  i>y,  when,  §1062. 
suspending  attorney,  §4880. 
original  and  appellate  jurisdiction,  §4418. 

in  equity,  §4419. 
special  venires  in.  §4420. 
power  to  award  writs,  §4421. 
try  issues  in  vacation,  §4422. 
hold  court  when  term  not  provided 

by  law,  §4423. 
exclude   minors    in    certain    trials, 

§44*24. 
appoint   assistant    county   attorney, 
§4425. 
not  open  on  Sunday,  §4426. 
temporary  place  of  holding,  §4427. 
issuing  process,  §§4428-4431. 
judges  not  to  practice  law — must  reside 
in  district,  §4432. 
not  to  sit  wlien  interested,  §4433. 
of  same  district  may  hold,  §4434. 
may  exchange  districts,  when,  §4435. 
adjournments  during  term.  §4436. 
adjourned  and  spei'inl  terms  of.  §4136. 
non-attendance  of  jndge,  §4437. 
inability  from  siclcness.  etc.,  §4438. 
recognizance  not  to  abate,  §4439. 
annual  meeting  of,  judges,  purpose,  rules^ 

§4440. 
change  of  venue  from  municipal  courts, 
§4441. 
to  county  where  defendant  resides^ 
§4442. 
short-band  reporters  for,  §§4443-4446. 
Jirst  district — 

election  of  two  judges  in,  §4447. 
appointment  of  additional  judge,  §4448. 
judges   act   in   joint   session  —  process^ 

§4449. 
division  of  business  in,  §4450. 
second  district — 
six  judges  in,  §4451. 
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DISTRICT  COURT  (continued)— 

judges   act   in   joint   session  —  process, 

§4452. 
may  divide  the  business,  §4453. 
terms  of.  §4454. 
jurors,  how  drawn,  §4455. 
recognizances,    commitments,    appeals, 

§44o6. 
notice  of  trial  and  issue,  §4457. 
fourth  distnct — 

six  judges  in,  §4^58. 
act  in  joint  session — process,  §4459. 
may  divide  business,  §4460. 
terms  of,  in.  §44(51. 
grand  and  petit  jurors  in,  §4462. 
recognizances,  commitments,  appeals  in, 
§4463. 
seventh  district — 
two  judges  in,  §4464. 
additional  judge  in,  §4465. 
act  in  joint  session— process,  §4466. 
division  of  business  in,  §4467. 
held  at  Perham,  §4468. 

jurors,  mileage,  etc.,  §4468. 
at  8auk  Centre,  §4469. 
jurors,  witnesses,  etc.,  §4469. 
eleventh  district — 
two  judges  in,  §4470. 
continuance  in  office,  §4471. 
additional  judge  appointed,  §4472. 
act  in  joint  session.  §4473. 
division  of  business,  §4474. 
vesting  certain  duties,  §4475. 
judicial  districts — 

sixteen,  counties  composing,  §4476. 
general  terms  of^  where  held — 
first  district,  §4477. 
second  district,  §4478. 
third  district,  §4479. 
fourth  district,  §4480. 
fifth  district,  §4481. 
sixth  district,  §4482. 
seventh  district,  §4483. 
eighth  district,  §4484. 
ninth  district,  §4485. 
tenth  district.  §4486. 
eleventh  district,  §4487. 
twelfth  district,  §4488. 
thirteenth  district,  §4489. 
fourteenth  district,  §4490. 
fifteenth  district.  §4491. 
sixteenth  district.  §4492. 
counties  attached  for  judicial  purposes^ 
title  of  court,  where,  §4494. 
jurors  in,  §4495. 

pending  proceedings  not  affected, 
change  place  of  holding.  §4497. 
vacancy  in  the  office  of  cleric  in,  §4498. 
prisoners,  to  whom  delivered  in,  §4499. 
expense  of  criminal  actions,  etc.,  §4500. 
county  commissioners  in,  §4501. 
appointment  of  clerk  in,  §4502. 
filing  papers  in.  §4503. 
duty  of  secretary  of  state,  when,  §4504. 
transcript  of  justice's  judgment  filed  in, 

§4581. 
conviction   for   contempt    recorded    in, 

§4645. 
certificate  of  what  conviction  filed  with, 

§4674. 
alwavs  open,  §4861. 
decision  of.  §4862. 
issuing  writ  of  garnishment,  §5012. 
powers  of,  over  corporations,  §§5557-5561. 


§4496. 


DISTURBANCE— 

of  Legislature,  §6008. 

of    religious    n^eetings,     misdemeanor, 

§§6189,  6190. 
of  funerals,  §6230. 
of  lawful  meetings,  §6316. 
DITCHES  (see  Index  to  Vol.  1)— 
DIVISION  OF  BUSINESS— 

by  district   judges,    §§4450,    4453, 
4467,  4474. 

DIVORCE— 

conveyance   by    woman    after,    decree, 

§3866. 
marriages,  when  void  ab  initio,  without, 

§3889. 
marriage  during  absence  void  only  by, 


4460, 


void  for  want  of  consent.  _ 

subsequent  consent,  §3891.' 
action  to  annul  void  marriages,  §3892. 

by  whom  brought,  §3893. 
causes  for,  §3894. 
when  adultery  not  sufficient  cause  for, 

§3895. 
residence  required  to  bring,  proceedings, 


summons,  complaint,  service,  action  for. 


answer — time  to,  in  action  for, 

failure  to  answer,  same,  §3901. 

protection  of  wife  pending  suit,  §3902. 

custody  of  children  pending  suit,  §3903. 

final  decree  of,  §3904. 

order  concerning  custody  of  children  re- 
vised, §3905. 

alimony  pending  suit— costs,  §3906. 

permanent  alimony,  payment  of,  §§3907, 
3908. 

trnstees  to  receive  alimony,  when.  §3909. 

decree  for  alimony  may  be  revised,  §3910. 

wife's  property  restofed^^lower,  ^3911- 
3913. 

decree  of,    effect,    change  wife's  name. 


revocation  of ,  §3915. 

cohabitation  after,  §3916. 

effect  of  pardon  of  convict,  §3917. 
limited  divorces — 
when  allowed,  §3918. 
decreed  for  what  causes,  §3919. 
complaint  for.  §3920. 
defense  mav  prove  what,  §3921. 
proceedings — aUmony  pendente  lite^  §3922. 
permanent     alimony — wife's     property. 


support  without  separation, 
reconciliation — decree  revoked, 
evidence  for  granting,  §5105. 

DOCK— 

malicious  injury  to,  how  punished,  §6460. 

DOCKET— 

judgment  on  award,  §4352. 
what  justice's  contains,  §§4528-4<>30. 
judgment  lien,  from  time  of,  §§4891-4894. 
of  justice  of  peace  as  evidence,  §§5140- 

5143. 
register,  etc.,  of  ooort,  index  to,  §§1030, 

1031. 

DOCUMENTS— 

inspection  of,  in  evidence,  §5145. 

DOGS— 

are  personal  property,  §6536. 
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DOMESTIC  RELATION  (see Family;  Hus- 
band AND  Wife) — 
DOUBT  (see  Reasonable  Doubt)— 
DOWER  (see  Divorce)— 

action  to  bar,  or  curtesy,  §3870. 

wife's,  on  decree  of  divorce,  §§3911-^913. 

action  for.  recovery  of,  §5429. 

right  of,  §5465. 

wife  may  release  when,  §5466. 

gross  sum  in  lieu  of,  §§5467-5469. 
DOWER  AND  CUR'l^ESY- . 

estates  in,  abolished,  §4001. 
repeal,  vested  rights,  §4001. 
barred  by  deed,*  §4002. 
DRAFT— 

obtaining  money  by  fraudulent,  larceny, 


DRAIN  (see  Index  to  Vol  1)— 

malicious  injury  to,  how  punished,  §6460. 
DRAWING— 

and  summoning  petit  jurors,  §5052. 
DRUGGIST  (see  Apothecary)— 
DRUGS  (see  Abortion)— 
drunkenness   (see  Intoxication;  see 

Index  to  Vol.  1)— 
DUEL— 

killing  in,  where  murder  in  second  de- 
gree, §6108. 
DUELS  AND  CHALLENGES   (see  Prize 
Fighting) — 
dueling  defined,  punished,  §6157. 
challenge  to.  felony,  punishment,  §6158. 
challenge  defined,  §§6159-6165. 
DUPLICATE— 

warrant,  when  issued,  §356. 
re-duplicnte  issued  when  lost,  §361. 
bonds,  §2099.   . 
DURESS     (see    Threats;     Threatening 
Letters) — 
crime  by  married  woman  under,  §§5971, 

5972. 
compelling  marriage  by,  felony,  §6195. 
compelling  execution  of  instrument,  ex- 
tortion, §6415. 
by  use  of  violence,  misdemeanor,  §6470. 
DWELLING  HOUSE— 

defined,  burnhig,  burglary,  §§6348,  6349, 
6353,  6357. 

EARTH— 

unlawfully  digging  and  removing,  §6461. 

EDITOR  (see  Newspaper;  Libel)— 

EFFECT— 

of  statement  and  filing  lien,  §4306. 
of  lien  by  pub-contractor,  §4314. 

for  labor  on  personal  property,  §4315. 
by  carrier,  storage,  bow  effective,  §4316. 
of  this  act,  §5951. 

EJECTMENT— 

second  trial,    action  on   real  property, 

§§5414,  5415. 
removal  of  buildings,  etc.,  §5416. 
damages  recoverable  in,  §5417. 

ELECTION  (see  Index  to  Vol.  1)— 
of  judges  in  first  district,  §4447. 

ELECTION  RETURNS— 

mutilation,  etc.,  of  felony,  §6468. 


ELECTIVE  FRANCHISE— 

crimes  against,  how  punished,  §5992. 

EMBANKMENTS— 

on  lat<e  or  river,  injury  to,  §4460. 

EMBEZZLEMENT  (see  Larceny)— §§6343- 

6345. 
hotels,  etc.,  liable  for,  of  goods,  when, 

§3817. 
by    employes    of    insurance    company, 


EMBRACERY— 

punishable  as  misdemeanor,  §60*21. 
EMINENT  DOMAIN  (see  Index  to  Vol.  1)— 

executors,  etc.,  power  to  grant  to  rail- 
roads, §§5824-5826. 
EMPLOYES  (see  Railway)— 
EMPLOYMENT— 

of  convicts  in  state  prison,  §§6960-6976, 
ENEMIES  OF  THE  STATE— 

adhermg  to,  is  treason,  §5986. 
ENGINE  (see  Steam)— 
ENGINEER- 

on  railroad  unable  to  read,  employment 
of,  misdemeanor,  §§529fi.  5297. 

intoxicated,  not  to  act,  §5298. 
ENTER— 

used  in  defining  burglary,  defined,  §6362. 
ENTICING  (see  Abduction)— 

females  to  houses  of  prostitution,  etc., 
§6196. 
ENTRY    (see  Forcible  Entry  and  De- 
tainer)- 

of  town  site,  notice  of,  §§4091-4093, 

of  judgment  on  award,  §43.^0. 

recoroTof,  same,  §4351. 

ENTRY  OF  JUDGMENT— 
in  judgment  book,  §4886. 
upon  verdict,  §4887. 
of  judgment  in  criminal  cases,  §6S73. 

EQUITY— 

jurisdiction  of  District  Courts  in,  §4419. 

ESCAPE— 

concealing  offender,  constitutes  acces- 
sory, §5976. 

prisoner  may  be  retaken  after,  §5977. 

sheriff,  etc.,  allowing,  forfeits  oHioe,etc., 
§6034. 

officer  permitting,  guilty  of  misdemeanor, 


force  or  fear  employed,  §6148. 
from  jail,  §§6913,6914. 

ESCHEAT  (see  Forfeiture)— 

ESTATES    IN    REAL    PROPERTY 

CiVTL  Actions;  Execitokh,  admin- 
istrators AND  Gi:ari>ians;  Forc- 
ible Entry  and  Detainer;  Parti- 
tion; Powers) — 

separate,  of  married  woman,  §3865, 

extent  of,  §3950. 

qualities  of,  §§3951,  3952. 

lee  simple,  §3953. 

fee  tail  abolished,  §3954. 
effect  of  grant,  §3955. 

nominal  conditions  disregarded,  §H956. 

in  severalty,  joint  tenancy,  iu  common, 
§§3957-3959. 

in  possession    and    expectancy,    §^3960, 
3961. 

all  expectant,  abolished,  except,  §3962. 
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ESTATES   IN  REAL   PROPEETY    (con- 
tinued)— 
expectant,  when  created,  §3963. 
qualities  of,  §3964. 
cannot  be  barred,  exception,  §§3965, 

3966. 
division  of  expectant,  §3967. 
descent  of,  §§5675-5678. 
unlawfully  certifying  record  of  convey- 
ance of,  felony,  §6080. 
leasing    for    lottery   purposes,    misde- 
meanor, §6247. 
for  gambling  purposes,  §6253. 
leasing  for  public  nuisance,  misdemeanor, 

§6278. 
forcible  entry  on,  misdemeanor,  §§6321. 
retaking  possession,  after  lawful  ouster, 

§6322. 
severance  of  fixtures  from,  larceny,  §6399. 
settin^r  fire  to  fixtures  and  appurtenances, 

§6550. 
injury  to,  §0471. 

le.ising  for  fighting  animals,  etc.,  §6480. 
term  defined,  §6535.  ' 

counties  may  hold.  §814. 
banks  may  hold  and  convey,  §§2327,  2387. 
limitation  on  purchase  and  sale  of,  by 

building,  etc.,  associations,  §2418. 
taxable,  defined,  §1383. 
valuation  of,  raised.  §1465  (1). 

reduced.  §1465  (2). 
village  council  may  purchase,  §1208  (3). 
future  estates — 

definition  of.  §3968. 
vested  or  contingent,  §§3969,  3970. 
posthumous  children  take,  §3971. 
may  be  in  the  alternative,  §3972. 
in  freeholds  and  chattels  real.  §3973. 
limitations  of  chattels  real,  §3974. 
when  void,  §$3976,  3976. 
remainder,  when  termed  a,  §3977. 
heirs,  issue  defined.  §3978. 
on  term  of  year**,  §3979. 
on  two  Ruccessive  lives.  §3980. 
estate  for  life  of  another,  §3981. 
effect,  when  not  limited  on  contin- 
gency. §3983. 
life  estate— remainder  to  heirs,  §3984. 
contingent    remainders — ^fee    upon    fee. 


on  term  of  years, 

improbable* contingency,  §3987. 

when  conditional  limitation,  §3988. 

failure  of  contingency,  §3989. 
reversions  defined,  §3990. 
rents  and  profits — 

of,  how  governed,  §3991. 

who   entitled,    when    not    disposed    of. 


accumulation  of,  §§3993,  8994. 
application  to  support  of  infants,  §3995. 
restriction  of  ownership  to  citizens — 
restriction,  exceptions.  §3996. 
on  corporations,  §§3997,3998. 
forfeiture,  limitation.  §3999. 
horticultnr:il  society  empowered  to  hold 

land,  §4000. 
whole,  vests  in  trustee  of  express  trust, 

§4014. 
when  power  creates  fee  on   particular, 

§§4050.4051. 
justice  cannot  try  title  to,  §4507. 
execution  sale  of,  §4936. 
actions  to  recover,  where  brought,  §4711. 


ESTATES    IN   REAL   PROPERTY   (con- 
tinued)-— 
actions  concerning  rights  in — 
jurisdiction  to  pass  title,  §5401. 
to  order  survey,  §5402. 
contents  of  order,  §.5403. 
not  prejudiced  by  alienation,  §5404. 
termination  of  right  to  recover,  §5405. 
notice  lo  quit  in  estates  at  will,  §5406. 
when  mortgagee  entitled  to  possession* 

§5407. 
treble   damages,    judgment   for,   when. 


6C8 


rights  of  aliens,  §5410. 
actions   to   quieC   title,   when   brought, 
§5411. 

unknown  parties  in,  §5412. 

disclaimer — default,  costs,  §5413. 
ejectment,  second  trial,  §§5414,  5415. 

removal  of  buildings,  etc.,  §5416. 

damages  recoverable,  §5417. 
occupying  claimants — 
compensated  for  improvements,  §5418. 

when  not  in  possession,  §5419. 
"improvements"  defined,  §5420. 
holding  of  non-resident,  §5421. 
pleadings,  trial,  verdict,  §.')422. 
when  land  has  depreciated,  §5423. 
compensation  before  execution,  §5424. 
pay  value  of  land,  when.  §5425. 
occupant  may  remove  crops.  §.5426. 
section  applying  to    all  actions  testing 

title,  §5427. 
what,  passes  by  will,  §5631. 
care  of  person  and,  by  guardian,  §5752. 
maintenance  ont  of,  §5753. 
guardian  may  plat,  §5772. 

ESTR  A  YS— §§1 938-1946. 

EVANGELICAL  ASSOCIATION— 

conveyances  to,  legalized,  §4158. 

EVIDENCE  (see  Index  to  Vol.  1)— 

(see  COMMISSTONRRS  TO  TaKB  "rKSTt- 

mony;  Depositions;  Presumptions; 
sltbpcknaes;  witnesses)— 
in  trial  of  town  site  claims,  §4103. 
record  of  deeds  as,  §4145. 
certified  copies  as,  §4145. 
affidavits  as,  §4146. 
public  record  as,  of  title,  §4152. 
copy  of  chattel  mortgage  as,  §4214. 
copies  of  notes,  etc.,  as.  §42^. 
conclusive  in  liens,  §4331. 
in  arbitration.  §4342. 
proof  of  marriage,  §5103. 

certificates,  records,  §6104. 
in  divorce,  §5106. 
to  disprove  loss  of  instruments,  §5106. 

of  instrument  for  payment  of  money, 
§5107. 

indemnity  bond,  §5108. 
oral,  before  justice,  §5109. 
of  conviction  by  copy  of  minutes,  §5110. 

certificate  of  justice,  §5111. 
account  books  prima  fade^  §51 12. 

ledger  produced,  when,  §5118. 

entries  by  person  dece.nsed.  §5114* 
bills  and  notes,  signatures  to,  §5115. 

indorsement  on,  §5116. 
of  existence  of  corporation  or  partn^- 

ship,  §.5117. 
affidavits  of  publication  are.  $5118. 

talcen  without  the  stale.  $.5119. 

Of  pablicatiou  prior  to  1370  as,  §5120. 
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EVIDENCE  (oontinaed)— 

conveyances  and  oopies  of  reoords  as, 
§{4752,  6121. 
when  duly  recorded,  $5122. 
written  instraoients  acknowledged,  wben, 

§5123. 
certified  copies  of  records  as,  §5124. 
form  of  certificate,  §6126. 
litnitation,  §5126. 
certificate  that  paper  not  In  office, 

§6127. 
United  States  reoords  as,  §5128. 
certificate  under  seal,  in,  §5129. 
land  office  records,  receipt  or  certificate, 
§§5130,  5131. 
certificate  of  entry,  §5132. 
patents  and  duplicates  In,  §5133. 
plats  of  surveys  are,  §5134. 
printed  copies  of  statutes  of  this  state 
sufficient,  §5136. 
of  other  states,. §61 36. 
of  city  ordinance?,  §5137. 
foreign  laws,  proof  of,  §5138. 
laws  of  other  states,  same,  §5139. 
docket,  before  justice,  §5140. 
transcript    from    justice^s    docket    as, 

§§5141,6142. 
judgment   of  justice  in  another   state, 

§5143. 
records  of  foreign  courts,  when,  §5144. 
inspection  of  documenl^i  in,  §5146. 
deposit  of  instruments  to  preserve,  §6193. 
indorsed  and  filed,  §5194. 
how  withdrawn,  §5194. 
instruments,  how  withdrawn,  §5195. 

open  to  examination,  §5196. 
affidavit  of  publication  of  notice,  §6197. 
of  sale  of  real  estate,  §6198. 
original  copy  is,  §5199. 
prior  affidavits,  §5200. 
perpetuating,  of  foreclosure  sale,  §§6365- 

6370. 
certified  will  as,  §6652. 
copy  of,  in  bond,  when,  §6908. 
responsibility  for  crime,  presumed,  §6964. 
except  of  child  under  seven,  §6966. 
innocence  of  child  under  twelve  pre- 
sumed, §5966. 
idiots,  lunatics,  etc.,  §6967. 
intoxication,  jury  take  into  consideration, 

§5909. 
morbid  propensity,  what  required,  §6970. 
crime  by  married  woman,  §5971. 
required  on  trial  of  accessory,  §6978. 

treason,  §5989. 
who  may  compel  attendance  of  witnesses, 
§6014. 
refusal     to     testify,     misdemeanor, 
§6016. 
of  offender  in  bribery  cases,  §6025. 
bribery  of  witness,  punished,  §6066. 
perjury  defined,  §6040. 

irregularity  in  swearing  no  defense, 

incompetency  of  witness,  §6042. 

ignorance  of  materiality.  §6043. 
making  of  deposition,  when  deemed  com- 
plete, §6044. 
one  does  not  loiow  to  be  true,  §6045. 
witness   giving  false,   summarily  com- 
mitted, §6046. 

detaining  books  and  papers,  §6047. 
subornation  of  perjury,  defined,  §6048. 
punishment  for  swearing  falsely,  §6049. 
offering  false  written,  felony,  §6050. 


EVIDENCE  (continued)— 

destroying,  to  prevent  use,  §6051. 
preventing  appearance  of  witness,  §6062. 
inciting  witne^is  to  give  false,  §6058. 
bribing  witness,  §§0053.  6054. 
necessary,  for  compounding  crime,  §6067. 
suppressing   of,   how  punished,   §§6066, 

6069. 
required  to  convict  of  barratry,  §6072. 
before  grand  jury,  §6084. 
what  is  presumptive,  of  intent,  §6131. 
of  consent  to  abduction,  §6138. 
offender  in  dueling,  compellable  to  give, 

§6164. 
to  sustain  publication  of  libel,  §6168. 
required  to  convict  of  abduction,  §6197. 

abortion,  §6209. 
seduction   under  promise   of  marriage. 


of  offender  against  gambling  laws,  §6254. 

of  accomplice,  §6261. 
offender  against,  what  laws  must  give, 

§6336. 
of  false  pretense,  to  be  in  writing,  §6404. 
in  receiving  stolen  propei  ty,  §6411. 
on  charge  of  perjury,  §6632. 
convict  competent  to  give,  §6634. 
of  debt,  forji:ery  of,  §cS72. 

completed,  larceny  of,  §§6398,  6400. 
under  plea  of  not  guilty.  §6787. 
on  trial  of  challenge,  §6837. 
certificate  of  election  is  prima  facie^  of 

election,  §240. 
possession  of  adulterated  food  prima fade^ 

of  what,  §486. 
before  claims  commission,  §703. 
of  truth,  §823. 
of  proceedings  of  county  commissioners, 

§848. 
what   sheriff^s   certificates  prima   facie. 


instrument  indorsed  by  recorder  is,  §946. 
certified  officinl  bonds  is  good,  §104^.- 
recorded  incorporation  papers  of  village 

are,  §1192. 
annexation  papers  are,  same.  §1197. 
before  jury  to  view  lands  and  appraise 

damages.  §1227. 
city  ordinances  as,  §1287. 
what  c\tsLt\on  prima  facie^  §1617. 
in  action  to  cancel  tax  sale,  §1542. 
certificate  of  sale  is,  §i:»74. 
plat   and   survey  prima  facie^    of  road, 

§16S8. 
prima  fade,  in  prosecutions  for  violation 

of  liquor  law,  §1887. 
of  protest,  §2142. 

record  of  plat  prfma/acfe,  of  what,  §2182. 
corrected  town  plats  as,  §2185. 
scale  bill  is  prima  facie,  §§2253,  2268. 
books  of   surveyor  prima  facie,     §2261, 

2264. 
of  title  to  railroad  lands,  §3688. 
records  of  ditches  good,  §3813. 
prior  transfers  of  log  mark,    of   what, 

§2269. 
record  of  log  marks  in  second  district  are, 

§2274. 
certified  copy  of  bank  organization  cer- 
tificate is,  §2305. 
certified  copy  of  articles  of  incorporation 

is,  §2675. 
what  papers  of  insurance  are,  §2922. 
to    commit    child    to    reform     school, 

§3209. 
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EVIDE^rCK  (continued)— 

of  tjale  of  oleomargarine,  §6315. 

in  trMde-niark  analabel  cases,  §6487. 

in  probate  of    lost    or  destroyed  wills, 
§5656. 

of  one  witness  in  probate  of  will,  §§5649, 
5650. 

necessary  to  convict    of    treason,    etc., 
§59S9, 

witness  refusing  to  attend  Legislature, 
§0014. 
refusing  to  testify,  §6015. 

in  bribery  cases  privilege  ol  witness  re- 
stricted, §00-25. 
not  to  be  used  against  him,  §6025. 

bribing  witnes-^es  to  give  false,  §6055. 

perjury,  §§6040,  ()044. 

making  of  deposition  when  deemed 
complete.  §6044. 

subornation  of  perjury,  §6048. 

offering  false,  §6050. 

destroying,  §6051. 

preventing  witness  from  attending,  §6052. 

inducing  witness  to  give  false,  §6053. 

bribing  witness.  §§6054,  6055. 

suppressing,    by    compounding    crime, 
§6066. 

suppressing,  §n069. 

contnmjicy  of  witness,  contempt,  §6076. 

grand  juror  disclosing,  §6084. 

on  trial,  etc.,  for  dueling,  §6164. 

not  to  be  used  against  him,  §6164. 

required  lo  convict  of  defilement,  abduc- 
tion, compulsory  marriage,  §6197. 
seduction  under  promise  ol  marriage, 


of  abortion,  §6209. 
charge  of  gaming,  privilege  restricted, 

§6254. 
on  charge  of  prize-fighting,  etc.,  priv- 
ilege restricted,  §6336. 
on  trial  for  receiving  stolen    property, 

§0411. 
on  trial  for  perjury.  §6532. 
convict  competent  to  give,  §6534. 
reduced  to  writing,  when,  §6629. 
certified  to  clerk,  when,  §6630. 
before  grand  jury  on  presentment,  §6691. 
EXAMINATION  (see  Index  to  Vol.  I)— 
for  admission  to  practice  law,  §4358. 
of  garnishee,  §5018. 
of  witnesses,  4*^5163,  5164. 
of  offenders.  §^0623-6631. 
proceedings  before,  6617-6621. 
change  of  venue,  §6622. 
ball,  §§6632-6639. 
recognizance,  §§6640-6650. 

EXCF  PTIONS 

defined,  how  stated  and  settled,  §4868. 
form  of,  §4809, 
during  new  trial,  §4871. 
EXECUTION  (see  Index  to  Vol.  1)— 

(see  CoNVEY.\NCEs;  Levy;  Redemp- 
tion)— 
defective,  of  a  power,  §4086. 
fraud  in.  of  a  power.  §4090. 
of  oHlcial  trust,  §4100. 
refusal  to  acknowledge  deed,  §4125. 
proceedings  to  compel,  §4126. 
filing  copy.  §4127. 
effect  of,  §4128. 
of  warrant  for  contempt,  §4396. 
justices  issue,  §4530. 
and  return  of  commission,  §4562. 


EXECUTION  (continued)— 
levy  of,  §§4581,4582. 
sale  under,  §4618. 

of  perishable  property,  §4619. 
upon  justice's  judgment,  §4634. 
when  may  issue,  §4914. 
after  death  of  party.  §4915. 
to  whom  issued,  §4916. 
kinds  of,  §4917. 
form  and  contents  of,  §4918. 
return — renewal  of,  §4919. 
enforcement  of,  §4920. 
levy  of,  §§4921-4930. 
inventory  made  and  returned,  §4931. 

copv   served    on  judgment    debtor^ 
§4932. 
sale,  when,  how  made,  §4933. 
notice  of  sale,  §4934. 
selling    without    notice,     penalty    for. 

§4935. 
certificate  of  sale  of  real  estate,  §4936. 

operates  as  conveyance,  §4937. 
where  sale    Irregular   or    judgment  re- 
versed. §4938. 
purchaser's  interest  subject  to  attachment 

or  judgment,  §4939. 
contribution    and    subrogation  between 

debtors  and  sureties,  §4940. 
property  exempt  from,  enumerated.  §4947. 

earnings  of  minor  children,  §4948. 

when  not  exempt — purchase  money, 
§4949. 
levy  on  excess  allowed,  §4950. 
liability    for    talking    exempt  property^ 

§4951. 
stay  of,  bond  for,  §4952. 

sureties,  justify,  §4953. 

sufldciency  of  bond,  §4954. 

after  levy,  §1955. 
against  debtor  and  sureties,  §4956. 
return  on,  §4957. 

order  to  appear  and  disclose,  §4958. 
examination  of  debtor,  §4960. 
warrant  of  arrest  instead  of  order,  §4959,. 
pay  to  sheriff  to  satisfy,  §4961. 
hearing   under   oath — duty   of    referee. 


no   excuse   from    answering   questions, 

witnesses — appeal.  §4964. 

order  of  court  to  apply  property,  §4065. 

receiver.  §4966. 
disobedience  of  order,  4967. 
action  against  adverse  claimants,  §4968. 
of  writ  of  attachment,  §§4988-4991. 
compensation  before,  §5424. 
against  boat.  §5529. 

obligors  in  bond,  §5.530. 
on  judgment  on  ofllcial  security,  §5548. 
in  favor  of  estate,  §5724. 
of  warrant  for  insane  person,  §§5893, 5894. 
criminal  cases,  §§6873,  6881. 
of  sentence  in  capital  cases,  §§6884-6889. 
EXECUTION    OF    POWERS    (see    Pow- 

ERS)— 

EXECUTIVE     OFFICER      (see     Public 
Officers)— 
acting  without  having  qualified,  §5993. 
bribery  of,  how  punished,  §5994,  5995. 
intimidating,  threatening,  etc.,  §5996. 
resisting  in  performance  of  duty,  §5997. 
taking  unlawful  fees,  §5998. 
accepting  reward  for  what,  §5999. 
taking  fees   for  services  not  rendered^ 
§6000. 
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EXE. -EXP. 


[Explosive  Substance, 


EXECUTIVE  officer  (continued)-^ 
selling  and  buying  appointments,  §6001, 

60o2. 
selling  right  to  official  powers,  §6003. 
intrusiou  into  office,  §6005. 
refusing  to  surrender  office  to  successor, 


EXECUTORS     AND   ADMINISTRATORS 
(see  Administration;  Foreign  Ex- 
ecutors)— 
action  by,  or  trustee,  §4710. 
garnish nient  of,  §5003. 
loreclo^iure  of    mortgage     by     foreign, 

§5373. 
executor  de  son  torU  §5580. 
rights  of,  in  liens,  §4304. 
fees  of,  per  diem^    disbursements,  addi- 
tional allowance  for,  §5245. 
settlement  when  executor  dies,  §5732. 
executors  defined,  §5662. 
failure  or  refusal  to  accept,  §5663. 
neglect  to  file  oath  and  bond,  §5664. 
executor  not  full  age,  §5665. 
when  executor  dies,  etc.,  §5666. 
administration  residuary,  §5667* 

powers  of,  §5668. 
bonds,  when  required.  §5669. 
certain  acts  legalized,  §5670: 
support  of  joint  bond,  §5671. 
bond  notwithstanding  exemption,  §5672. 

when  executor  legatee,  §5673. 
administrator  with  wul  annexed,  §5674. 
idUs  of  lands  by — 

petition  for  sale,  §5783. 

order  to  show  cause,  §5784. 

hearing,  §5785. 

when  sale  will  not  be  granted,  §5786. 

order  of  sale,  §5787. 

contents,  §5788. 
public  and  private  sale,  §5789. 
private  sale,  appraisement,  notice,  §5790. 
sale  of  whole  estate,  §5791. 
subdivided  the  land,  §5792. 
sales  jiubject  to  all  charges,  §5793. 
sale  of  homestead.  §5794. 
who  cannot  purchase,  §5795. 
oath  to  sell.  §§5796,  5797. 
bond  to  sell,  §5798. 
date  of  sale,  §5799. 
notice  of  sale,  §5800. 
proof  ot  notice.  §5801. 
may  adjourn  sale,  §5802. 
notice  of  adjournment,  §5803. 
report  of  safe,  §5804. 
confirmation  of  sale,  §5805. 
sales  by  foreign  administrators  or  exec- 
utors, procedure.  §5806. 

certain  proceedings  legalized,  §5807. 
by  husband  or  wife,  when,  §5808. 
record  of  sale,  court  to  furnish,  §5809. 

register  to  record,  §5810. 

certified  copy,  §5811. 
action  for  recovery — 
when  to  be  brought,  §5812. 
irregularity  in  proceedings,  §§5813,  5814. 
contract  for  purchase,  sale  of,  §5815. 

how  made.  §5816. 

bond,  confirmation,  §§5817,  6818. 

proceeds  of,  §5819. 
when    executor,    etc.,    may    mortgage, 


procedure.  §5821. 

when  order  granted,  §5822. 

extension  of  mortgage,  bond,  §5823. 


EXECUTORS    AND    ADMINISTRATORS 

(continued) — 
power  to  grant  right-of-way  to  railroadB^ 

§5824. 
petition  for,  §5825. 
order  by,  §5826. 
effect  of  conveyance, 
recording  decree, 
death  of  contractee,  §5834. 
insane  and  incompetents,  §5835. 
conveyances  of  real  estate  by — 

to  complete  contract  of  deceased,  §5827. 
petition  for,  hearing.  §§5828, 5829. 
decree,  appeal,  §§5830.  5831. 
settlement  of  and  assignment  of  the  residue  of 

the  estate — 
when  required,  §5826. 
penalty  for  failure,  §5837. 
petition  for  final  settlement,  §5838. 
order  for  hearing,  §5839. 
hearing — decree,  §5840. 
distribution,  §5841. 
how  made,  chargeable  with,  §5842. 
account  for,  §5843. 
claims  discounted,  §5844. 
waste,  §5845. 
not  accountable.  §5846. 
allowed  expenses,  §5847. 
costs,  §5848. 
advancements — 
when  gifts  and  grants  are,  §5849. 
when  settled,  §.5850. 
considered  in  distribution,  §5851. 

how,  §.=>S52. 
value  of,  §5853. 
manner  of,  §5854. 
when,  exceeds  share,  §6855. 
death  of  child  advanced,  §5856. 
resi^rnations  of.  §5913. 
removals  of,  §5914. 
citation,  §5915. 
service  of  citation,  §5916. 
administrators  de  bonis  non^  §5917. 
prior  resignations,  when  an  acquittance, 

§5918. 
exception,  §.5919. 
when  not  an  acquittance,  §5920. 
executor  defined,  §5921. 
evidence  of  appointment,  §5935. 
discharge  mortgages,  liens,  §5936. 
act  as  attorney  in  fact,  §5937. 
petitions  and  informations — 
to  be  in  writing,  §5938. 
falsely  representing  to  be,  when  felony, 

§6079. 
conversion  of  trust  funds   by,    larceny, 


EXEMPTION  (see  Index  to  Vol.  1)— 
(see  Homestead  Exemption)— 
of  property  from  execution,  §§4947-4951. 

EXHIBITION— 

children  not  to  be  employed  in,  §6206. 
malicious  injury  to  articles  hi,  §6467. 

EXPECTANCY  (see    Estates    in    Real 
Property)— 

EXPLOSIVE  SUBSTANCE— 

unlawful  keeping,  etc.,  of,  misdemeanor, 

§6279. 
injury  to  building,  etc.,  by,  punished, 

§6457. 
attempt  to  injure  by  use  of,  §6464. 
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EXP.— FEE. 


[Fees. 


EXPOSURE  op  person— 

indecent,  misdemeanor,  §6231. 
EXPRESS       TRUbTS     (see     Usw     and 
Trusts)— 

extortion  and  oppression— 

defined,  §6412. 

threats  which  may  constitute,  §6413. 

punishment  for,  §6414. 

compelling  execution  of  instrument, 
§6415. 

oppresgion  under  color  of  office,  misde- 
meanor, §6416. 

by  public  officers,  misdemeanor,  §6417. 

blackmail  by  threatening  letters,  etc., 
felony,  §§6418,  B419. 

attempted,     by    threats,    misdemeanor, 


things  to  be  done  by  offender  or  third 
person,  §6421. 

■p 

FACT— 

trial  of  issues  of,  in  mandamus^  §5287. 
issues  of, in  criminal  cases,  §§6797,  6798. 
FAIR— 

arrest  for  swindling,  in  or  about,  §§6258- 

6260. 
malicious  injury  to  articles  In,  §6467. 
FALSE  LIGHT  OR  SIGNAL— 

exhibiting  to  train  or  vessel,  felony,  §6459. 
FALSE  PRETENSES— 

conspiracy  to  obtain  property  by,  mis- 
demeanor, §6092. 
obtaining  accommodations  at  hotel  by, 
*  §6273. 
obtaining  proi)erty  by,  larceny,  §§6389, 

6391. 
on  purchase  of  property,  as  to  ability  to 
pay,  not  criming,  unless  in  writing, 
§6404. 
obtaining  signature   to   instrument  by. 


obtaining  employment  by,  §6428. 
FALSE  REPORT— 

of  judicial  proceedings  is  contempt,  §6076. 
FALSE  STATEMENT— 

in  taxes  and  ansessments,  §6347. 

as  to  ability  to  pay,  §6404. 
FALSE  TARE— 

stamping  of,  on  casks,  etc.,  misdemeanor, 
§6444. 

FALSE  WEIGHTS  AND  MEASURES— 

using,  misdemeanor,  §§6442-6444. 
FALSIFICATION— 

of  accounts  by   public  officers,  felony. 


by  officer  of  corporation,  §6448. 
FEAR  OF  INJURY— 

necessary  to  constitute  robbery,  §§6147, 

6148. 
necessary  to  constitute  extortion,  §5413. 
FEES  (see  Index  to  Vol.  1)— 

(see  Powers;  Service  Fees)- 
when  power  creates  a,  §4050. 
of  officers  filing  conditional  sales,  §4221. 
in  assignments,  §4274. 
for  issuing  and  serving  warrant  on  wit- 
ness, §4558. 
and  costs,  in  garnishment,  §§5031-5035. 
for  struck  jury,  §5064. 
regulated  by  statute,  §5227. 


FEES  (continued)— 

of  clerk  of  District  Court,  schedule  of. 


in  certain  counties,  §5229. 

in  Hennepin  and  Ramsey  counties. 
§5230. 

in  Hennepin  county,  §5231. 
of  clerk  of  Supreme  Court,  schedule  of, 

§5232. 
of  sheriffs,  schedule  of,  §5233. 

in  Ramsey  and  Hennepin  counties, 
§§52^.  5237. 

register  of  deeds,  schedule  of,  §5235. 

in  certain  counties.  §5236. 

Hennepin  county,  §5238. 
of  coroners,  in  general — inquests,  §5289. 
of  court  commissioners,     schedule     of, 

§5240. 
of  appraisers,  commissioners  and  others, 

per  diem  and  mileage,  §5241. 
of  commissioners  to  take  testimony,  saiQe 

as  justices,  §5242. 
of  j'cferees,  per  diem,  agreement,  §5243. 
of  notaries,  public,  schedule  of,  §5244 
of  executors  and  administrators,  perdUm^ 

disbursements,  additional,  §5245. 
of  printer,  per  folio,  §5246. 
of  jurors,  grand,  petit,  before  coroners, 

ju8tice8.§5247. 
of    witnesses  in  courts,    mileage,    ex* 
perts,  §5248. 

to  be  paid  in  advance,  §5249. 

when  attorney  not  entitled  to,  §6260. 

in  criminal  cases,  §5251. 

to  attend  wit  bout  prepayment,  §5252. 

from  another  state  or  country,  §5253. 

payment  of,  §5254. 

out  of  county  treasury,  when,  §5256. 
of  constables,  schedule  of,  §5256,  5257. 
of  justices  of    the  peace,  schedule   of, 
§5258. 
provisions  relating  to,  in  Justices'"  CowU — 
costs  to  prevailing  party,  §5259. 
fees  for  depositions,  etc.,  §5260. 
only  two  witnesses  to  same  fact,  §6261. 
mileage,  §5262. 

in  serving  subpcena,  §5263. 
disbursements.  §5264. 
tax  costs  without  notice,  §5266. 
unreasonable  charges,  §5266. 
general  provisions — 
officers  to  post  up  table  of  fees,  §5267. 
no,  for  services  not  rendered,  §5268. 
Ulegal,  forbidden,  §5270. 

penalty  for,  §5271. 
I>rospective  costs,  §5272. 
account  of,  §5273. 
same,  for  same  services,  §5274. 
for  copies  of  papers,  §5275. 
when  paid  from  county  treasury,  §5276. 
allowed   on   foreclosure  of   mortgages. 


and  costs  of  referees  in  partition  sales, 
§§5495,  5496. 

and  compensation  of  probate  judges, 
§§5623, 5624. 

for  clerk  hire,  same,  §5625. 

unlawful  fees,  same,  §5626. 

allowed  by  Probate  Court  in  examination 
of  insane  persons,  §§5897-5899. 

of  probate  judges  and  clerks,  §§5946, 
5947. 

public  officer  taking  unlawftil,  misde- 
meanor, §§5998,  6000. 
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FEE.— FEL. 


[Felonies  Enumerated. 


FEES  (continued)— 

public  officer  extorting,  how  punished, 
§6417. 

FEE    SIMPLE     (see    Estates  in  Beal 
Property)— 

FEE-TAIL  (see  Estates  in  Real  Prop- 
erty)— 

FELONIOUS   BREAOH  OF  TRUST    (see 
Lakcent)— 

FELONY— 

arrest  at  any  time  for,  §6592. 

is  a  crime,  defined,  §§5953,  5954. 

extent  of  piinKsbment  for,  §§5960,  5961. 

accessory,  indicted,  tried  and  punished, 
§§5978,  5979. 

rescuing  prisoner  chared  with,  is,  §6027. 

attempt  to  escape  is,  §6031. 

compounding  of,  how  punished,  §6066. 

agreement  to  commit,  when  conspiracy, 
§6094. 

killing  person   in   attempt  to   commit, 
murder;  third  degree,  §6109. 

homicide,  when  justifiable  in  arrest  for, 
§6129. 
in  resisting  attempt  to  commit,  §6130. 

assault  with  intent  to  commit,  §6140. 

unlawfully    entering    building,    misde- 
meanor, §6366. 

petit  larceny  is  not  a,  §6397. 

second  offense,  how  punished,  §6520. 

conviction  for,  when  term  begins,  §6523. 

minors,  §6533. 

in  county  jail,  §6526. 
in  state  prison,  §6527. 

forfeitures  for,  abolished,  §6531. 

FELONIES  ENUMERATED— 
abduction,  §6196. 
abortion,  §§6*207,  6208,  651L 
accessory,  §5976. 
accounts,    falsification    of    by    officers, 

§§6343,  6344,  6507. 
advertising  sale  of   counterfeit  money. 


adultery,  §6218. 

alms,  maiming  for  purpose  of  soliciting, 

§6133. 
arson,  §§6348-6350. 
assault,  §§6140-6142. 
beggars  maiming  themselves,  §6133. 


bigamy,  §6212. 
bin, lee"  • 


egislative,  altering,  §6010. 
bills  of  lading  false,  issuing  fictitious, 
§6451. 
issuing    duplicate    without    mark, 
§§6454,  6455. 
blackmail,  §6418. 
body  stealing,  §§6127-6129. 
books  in  public  library,  injuring,  §6467. 
bribery  (see  Bribery)- 
buggery,  §6216. 
buoys,  willful  injury  to,  §6236. 
burglary,  §§6357-6360. 
burning  growing  crops,  §6558. 
cballenglng  to  duel.  §§6167,  6164. 
check,  fraudulent.  §6391. 
child,  concealing  birth  of,  §6521. 
kidnapping.  §6136. 
killing  unborn  quick,  by  administer- 
ing drugs,  §§6115-6119. 
producing,  as  pretended  heir,  §§6079, 
60S0.      • 
churches,  injuring  property  in,  §6469. 

48  6: 


FELONIES  ENUMERATED  (continued)— 
claim  false,  audit  of  by  public  officer, 
§§6090,  6091. 
fraudulent  presenting  to  public  offi- 
cers, §6507. 
compelling     execution    of    instrument, 

§6415. 
compounding  felony,  §6066. 
compulsory  marriage,  §6195. 

escaped  felon,  §6036. 
corporations,  fraud  by  officers  of,  §6448. 
counterfeitipg,  §6372. 
counterfeit  money,  advertising  sale  of. 


county  treasurer,  malfeasance  of,  §6345. 
conversion  bv  trustees,  etc.,  §6403. 
crime,  attempt  to  commit,  §651& 

against  nature,  §6216. 
dams,  willful  injury  to,  §6460. 
destroying  election  returns,  §6468* 

property  insured,  §6441. 
dueling,  aiding  in  challenge^  etc.,  §6158. 
duress,  compelling  execution  of  instru- 
ment, by  §6415. 
embezzlement,  §6385. 

by  public  officers,  §6066. 
escape,  aiding  felon  to,  §§6032,  6033. 
harboring  felon  after,  {6035. 
of  prisoner,  §6030. 
officer  aiding,  §6034. 
evidence  false,  bribing  witness  to  give, 

§6054. 
extortion,  §§6412,  6413. 
.false  bill   of   lading,  issuing  fictitious, 
§§6451-6465. 
evidence, offering,  etc.,  §§6050,  6054, 

6055. 
invoice,  making  of,  etc.,  §6440. 
false  personation  of  another,  §6422. 

receiving  property  in  assumed  char- 
acter, §6424. 
false  signals,  attempt  to  wreck  trains  by, 

§6459. 
felon,  attempt  to  escape  by,  §§6030-6033. 
harboring,  concealing,  etc.,  §§5976, 

6036. 
compounding,  offense  of,  §6066. 
rescuing,  §6027. 
forged  Instruments,  §6039,  6383,  6384. 
food,  poisoning,  etc.,  §6266. 
forgery  (see  Forc^ery)— 
grand  larceny,  §§6392,  6393. 
gunpowder.  Injuring  by  careless  use  of, 

§§6126,  6-279,  6457,  6464. 
heir,  production  of  pretended,  §6079. 
highways,  willful  injuries  to,  §6460.' 
homicide,  §6102. 
incest,  §6215. 
instrument    compelling    execution    of, 

§6415. 
Insurance,  destroying  property  to  obtain, 

§6441. 
invoice,  making  false,  §6440. 
intoxicated   physicians,   negligence    of, 

§6125. 
killing   in   attempt   to   commit  felony, 
§6109. 
by    negligent    use    of    machinery, 

§6120. 
by  mischievous  animal,  §6121. 
bv    overloading     passenger    vessel, 

§6122. 
by  nes:Iigence  on   steamboats,  etc., 
§6123. 
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FELONIES  ENUMERATED  (continued)— 

by  creating  undue  pressure  ol  steam- 
§G124. 

by  intoxicated  physician,  §6125. 

by  careless  use  of  gunpowder,  §6126. 
labor,  selling  of  persons  to,  §6139. 
larceny^  by  public  officers,  §§6343-6403. 

receiving  stolen  goods,  §6410. 
Legislature  altering  draft  of  bill,  etc., 

§§6010,  6011. 
lotteries,  continuing  drawirg,  etd,  §6240. 
maiming,  §§6131-6133. 
malfeasance  by   public  officer,   §§6343, 

6345. 
manifest,  making  false,  §6440. 
manslaughter,  §§6113-6126. 
marriage,  seduction  under  profldse  of, 
§6198. 

compulsory,  §6195. 
mile  stones,  injury  to,  §6460. 
misprision  of  treason,  §5988. 
museum,  injury  to  property  in,  §6467. 
murder,  §§6106-6109. 
perjury  (see  Perjukt)— 
pliysician  intoxicated,  negligence,  §6125. 
poisoning  food,  medicine,  etc.,  §6266. 
postage  stamps,  forgery  of,  §6378. 
property,    bringing    stolen    into    state, 
§§6411.6412. 

receiving  stolen,  §6410. 

in  false  character,  §6424. 

injuries  to,  in  general,  §6471. 
public  officer,  bribery  of,  §§5994,  6995. 
railroads,  injurv  to,  §6456. 
raP«»  §§6191,  6192. 
real  property,  willful  injury,  §6471. 
receipt,    warehouse    issuing     fictitious, 

§6462. 
records,  mutilation  of,  §6038. 
record  of  conveyance,  falsely  certifying, 


FIDUCIARY  OAPACTTY    (see    Index    to 
Vol.  1)— 
conversion  by  persons  acting  in,  larceny. 


returns,  election,  destroying,  etc.,  §6468. 

reservoir,  poisoning,  §6266. 

revenue  stamps,  forgery  of,  §6378. 

rioting,  §6318. 

robbery,  §§6147,  6151-6153. 

second  offenses,  §§6520, 6521. 

seduction   under   promise   of  marriage, 

§6198. 
setting  flre  to  growing  crops,  etc.,  §6458. 
signal,  false,    injuring  trains,  etc.,    by, 

§6459. 
sodomy,  §6216. 
stamps,  forging  of,  §6378. 
stolen  goods,  bringing  into  state,  §§&401, 

6402,  6410. 
subornation  of  perjury,  §§6048,  6054. 
suicide,  §§6097-6099. 
swindling  with  cards,  etc.,  §6257. 
taking  bribe — (see  Bribe.) 
telegraph  line,  injury,  §6460. 
tickets,  passage,  forging  of,  §6377. 
trains,  injury  to,  wrecking,  etc., 

6459. 

treason,  §§5986,  5988. 
violating  sepulture,  §§6220-6230. 
wells,  poisoning,  etc.,  §6266. 
FEMALE  (see  Child)— 
FENCES  (see  Index  to  Vol.  1)— 
FERRY  (see  Index  to  Vol.  1)— 

maintaining  without   authority,    §§6294, 

6295. 
FICTITIOUS  NAME— 
in  indictments,  §6722. 


FIGHTING  (see  Prize-Fighting)— 
FILING— 

of  unacknowledged  deed,  §4127. 

chattel   mortgages   for  record,    §§4198- 
4202. 

conditional  sales,  §4217. 

effect  of,  same,  §4218; 

note  or  contract  for  seed  grain,  §4223. 

of  assignments,  §4250. 

claims  in  assignment,  §4266. 

statement  and,  lien,  §4306. 

not  necessary  to  Ale  separate  lien,  whea, 


of  liens,  time  of,  §4324. 

lien  for  service  fees  of  domestic  animaia, 

§4334. 
arbitrator's    award    with    court    clerk, 

§4345. 
judgment  on  award,  §4352. 
decisions  by  Supreme  Court,  §4411. 
papers,  when  county  attached  to  another, 

§4503. 
transcript  of  judgment,  §4580. 
pleadings  in  court,  §4785. 
how  certain  depositions  filed,  §5192. 
of  notice  of  lis  pendens,  §5443. 
neglect  in,  oath  and  bond,  §5664. 
FINDINGS— 

of  court  in  examination  of  insane,  §5891. 
FINES  (see  Index  to  Vol.  1)— 

(see  Penalty;  Punishjient)— 
collection  of,  §§4667,  4678. 
of  officer  of  corporation,  §6379. 
not  to  exceed  five  hundred  dollars,  §6528. 
what  collected,  go  to  school  fund,  §§88, 

2n51. 
and  license  for  school  fund,  §3394. 
election,  goto  school  fund.  §198. 
disposition  of.  by  justice,  §1674. 
disposal  of  what,  §1737. 
for  violation  of  trout  preserve  Ihw.  §2042. 
for  violation  of  labor  law,  disposition  of, 

§2119. 

FINES  AND  FORECLOSURES  (see  Civil 
Actions)— 

FINES  AND  FORFEITURES— 
actions  for,  §§5549-5553. 

FIRE  (see  Arson)— 

negligence  in  respect  to,  misdemeanor, 

§6292. 
obstructing  attempts  to  extinguish,  §6293. 
setting  fire  to  growing  crops,  etc.,  §6458. 
removal  of  prisoners,  when,  §6912. 
protection  against,  §§3821-3825. 

FIRE-ARMS  (see  Concealed  Weapons) — 
aiming    or    discharging,   misdemeanor, 

§§1282,6301.6335,6456. 
use  of,  by  minors,  §6310. 

FIRE  DEPARTMENT— §§1208,  1314-1318. 
FIRE  INSURANCE  (see  Index  to  Vol.  1)— 
FIREMAN— 

obstructing,  in  performance  of  duty,  mis- 
demeanor, §6293. 

FIRST  JUDICIAL  DISTRICT— 
powers  of  judge  in,  §§4107,  4108. 

FISH  (see  Index  to  Vol.  1)— 


674 


Digitized  by 


Google 


Fixtures.] 


FIX.— FRA. 


[Fbanchise. 


FIXTURES— 

eeverance  of,  from  realty,  larceny, 
setting  fire  to,  bow  punished,  §G458. 
FLOWERS— 

removal  of,   from  graves,  etc.,  misde- 
meanor, §6466. 
FOLIO— 

fees  of  printer  per,  §5246. 
FOOD— 

neglect  to  famish  to  minor,  misdemeanor, 

§6203. 
adulteration   of,    misdemeanor,    §§6287, 

6288. 
imitation  articles  of,  to  be  branded,  etc.. 


FORFEITURE  OF  OFFICE   (continued)— 
by    member  of  Legislature  for  bribery. 


FORCE— 

use  of,  when  lawful,  §6146. 

necessary  to  constitute  robbery,  §§6147, 

6148. 
extortion  by  use  of,  how  punished,  §6420. 
FORCIBLE  ENTRY  AND    DETAINER— 
forcible  entry  forbidden,  §5497. 
jurisdiction  of  justice,  §5498. 

tenant  holding  over,  §5499. 
upon  complaint  summons  issue,  §5500. 
service  of  summons,  §5501. 

absent  defendant,  §5502. 
trial  upon  return  of  summons,  §5503. 
adjournment  of  trials,  §5504. 
depositions  in,  §5505. 
wtien  jury  cannot  agree  in,  §5506. 
judgment  when  defendant  guilty,  §5507. 
restitution,  when  to  issue,  §5508. 
appeal,  when  and  how,  §5509. 
enect  of  appeal,  §5510. 

return  of  restitution,  §§5511. 
want  of  form  disregarded  in  appeal,  §5512. 
amendments,  answer,  §§5513,  5514. 
compelling  return  from  justice,  §5515. 
schedule  of  forms,  §5516. 
making  or  advising,  misdemeanor,  §6333. 
FORECLOSURE    OF  MORTGAGES    (see 
Mortgages)— 
of  mortgage,  §4149. 
notice  of  chattel  mortgage,  §4207. 
FORECLOSURE  SALES— 

defective,  legalized,  §4156. 
FOREIGN  CORPORATIONS  (see  Index  to 
.    VoLl)— 

actions  respecting,  §5555. 
FOREIGN  COURTS— 

records  of,  evidence  when,  §5144. 
FOREIGN  EXECUTORS,  ADMINISTRA- 
TORS AND  GUARDIANS  (see  Exec- 
utors AND  Administratobs  ;  Guar- 
dians ;  Probate  Court)— 
may  prosecute  what  actions,  §5679. 
FOREIGN  WILLS  (see  Wills)— 
FORFEITURE  (see  Index  to  Vol.  1)— 
of  land  to^state,  limitation,  §3999. 
and  dissolution  of  corporation,  §5561. 
of   charter   of   banking   and    insurance 

companies,  §5574. 
not  imposed  on  account  of  suicide,  §6096. 
of  property  not  worked  by  conviction, 

§6531. 
by  sentence  to  state  prison,  §6542. 
FORFEITURE  OF  OFFICE— 

acting  before  having  qualified,  §5993. 
selling  appointments,  6001. 
selling  rights  of  office,  §6003. 


ofhcer,  auditing,  etc.,  false  claim,  §6091. 
by  impeachment,  §6542. 

FORGED  INSTRUMENTS— 

felony  to  procure,  to  be  recorded,  etc., 


to  offer  in  evidence,  §6050. 

FORGERY— 

defined,  6370-6377. 

forging  passage  tickets,  §6377. 
United   States   postage   or  revenue 

stamps,  §6378. 
of  certificates,  etc.,  of  stock,  §6379. 
of  instrument    issued     by    corporation, 

§6380. 
"forge,"  "forged,"   "forging"  defined, 

§6381. 
uttering  forged  instruments  is,  §6382. 
disposing  of  forged   instruments,  when, 


punishment,  §6384-6386. 
counterfeit  money,  intent  to  utter,  crimi- 
nal, §6387. 
advertising  counterfeit  money,  §6388. 
making  false  bill  of  lading,  etc.,  §6440. 

FORMS— 

of  oaths  enumerated,  §4282. 

of  acknowledgments,  §§4292,  4293. 

of  agreement  to  submit  to  arbitrators, 
§4339. 

used  by  justices  in  civil  actions,  §4646. 

of  writs  in  criminal  proceedings  before 
justice,  §4684. 

but  one,  of  civil  actions,  §4685. 

of  exceptions,  §4869. 

and  contents  of  executions,  §4918. 

of  certificate  to  deposition,  §5166. 

of  writ  of  habeas  corpus.  §5305. 

of  return  of  habeas  corpus,  §5316. 

of  notice  foreclosing  mortgages,  §.'^3-17. 

of  certificate  of  foreclosure  sale,  §5358. 

schedule  of,  in  forcible  entry  and  de- 
tainer, §5516. 

of  what  summons.  §5532. 

of  petition  for  probate  of  will,  §5645. 

of  inventory  of  deceased -s  ef«tate,  §5696. 

administration  with  will,  §5910. 

administV-acion,  §5911. 

guardianship,  §5912. 

insufldciency  of,  in  indictment,  §6722. 

FORM  AND  SIMILITUDE— 

used  in  relation  to  forgery,  defined, 
§6373. 

FORMALITIES— 

in  execution  of  a  power,  §4079. 

FORNICATION- 

defined,  punishment,  §6219. 

FORTHCOMING  BOND— 

in  attachment,  when  and  by  whom  given, 

§§4614-4617. 
by  defendant,  §4976. 
by  defendant  in  attachment,  §4993. 
by  defendant  in  garnishment,  §5014. 

FRANCHISE    (see    Actions    to    Vacate 
Charters,  etc.) — 
elective,    crimes   against,    punished    by 

special  laws,  §5992. 
maintaining  ferry  without,  §6294. 
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FRAUDS     (see    Cheats;     Statute     op 

Pkauds)— 
in  execution  of  a  power,  §4090. 
in  purchasing  material,  $4305. 
incorporation    obtained    by,     annulled, 

§5331. 
of  attorneys,  etc.,  misdemeanor,  §6078. 
in  production  of  pretended  heir,  §6079. 
in  substitution  of  children,  §6080. 
in   fitting  out   and   destroying  vessels, 

§6430. 
in  misrepresenting  animal,  §6434. 
in  sale  of  cereals,  §6436. 
in  destroying  property  insured,  §6441. 
in  organ izin^r  corporations,  §6445. 
in  issuing  stock,   etc.,  of  corporations, 

§6446. 
in  presenting  claims  to  public  ofScers, 

§6507. 
in  ballots  at  primaries,  §202. 
in  securing  duplicate  warrant,  liow  pun- 

ished,  §362. 
to  falsely  claim  to  hold  dentist's  certifi- 
cate, §651. 
FRAUDULENT  CONVEYANCES— 
of  lands  as  against  purchasers — 
conveyances     to     defraud     purchasers, 


subsequent  purchaser  with  notice,  §4235. 
conveyances  with  powers  of  revocation, 
§4236. 
by  grantee  of  power,  §4237. 
prematurely  made.  §4238. 
o/landSf  goods  and  cfiaUels  as  against  cred- 
itors — 
of  chattels  in  trust  for  grantor,  §4239. 
sale  without  delivery,  §4240. 
creditors  defined,  §4241. 
exceptions,  §4242. 
of  land  to  defraud  creditors,  §4243. 

fraudulent      intent  —  consideration, 

§4244. 
purchaser  without  notice  protected, 

§4245. 
void  against   lieirs   and   successors, 
§4246. 
conveyance  defined,  §4247. 
in  general  assignments,  §4256. 
FREEHOLD  (see  Estates  in  Real  Prop- 
erty)— 
FRUIT  TREES— 

willful  injury  to,  punished,  §6461. 
FUGITIVES  FROM  JUSTICE— 

agents  to  demand,  proceedings,  §6564. 
demand  from  another  state,  proceedings, 

§6565. 
arrest  of,  from  another  state,  §6566. 
recognizance,  failure  to  appear,  §6567. 
when  to  be  discharged,  §6568. 
expenses,  when  in  custody,  §6569. 
conveying,  through    the   state,    §§6570, 
6894. 
FUNERAL  PROCESSIONS— 

obstructing,  misdemeanor,  §6230. 
FUTURE  ESTATES  (see  Estates  m  Real 
Property)— 

G. 

GALLERY— 

public,  injury  to  articles  in,  §6467. 
GAME  (see  Index  to  Vol.  1)— 


GAMING— 

prohibited,  §6250. 

dealer  o(  cards  at  faro,  etc.,  punishment, 
§6251. 

betting  on  any  game,  punishable,  §6*2.52. 
'device  for,  set  up  in  house,  punished, 
§6253. 

witness    not   excused    from    testifying, 
§6254. 
testimony    not    used    against    him, 
§6254. 

money  or  property  lost  at,  may  be  re- 
covered, §6255. 

notes,  etc.,  for  debt,  void,  §6256. 

swindling  by  ^Hhrce  carde  monte,^'  etc., 
penalty,  §6257. 

oonductors,   etc.,   to  make   arrests  for, 
powers,  procedure,  §6258. 

swindlers,  etc.,  ejected  from  cars,  etc., 
§6259. 

this  chapter  kept  posted  in  public  con- 
veyances, §6259. 

oonductors,   etc.,   neglecting  to   arrest, 
etc.,  punishment,  §6260. 

conviction  of,  on  confession  of  accom- 
plice, §6261. 

betting,   stake   holding,   etc.,    on  prize 
fights,  §6328. 

common  council  to  restrain  and  prohibit, 
§1283. 

penalties  for,  where  liquors  sold,  §1873. 

G.  A.  R.  BADGES— 

improper  use  or  wearing  punished.  §6436. 

GARNISHEE— 
answer  of,  §5015. 
examination  of,  §5018. 
when,  has  lien,  §§5020,  6021. 

GARNISHMENT— 

property  subject  to,  before  due,  §5001. 

in  hands  of  corporations,  §5002. 

in  hands  of  executor  or  administra- 
tor, §5003. 
effects,    other   than    debt,    payable   in 
money,  §5005. 

action  of  court,  §5006. 
of  property  mortgaged,  §5007. 
property  destroyed,  who  liable,  §5008. 
when,  not  allowed,  §5009. 
writ  of.  when,  how  issued,  §5010. 

in  Justice^s  Court,  §5011. 

hi  District  Court,  §6012. 

effect  of  service  of  summons,  §5013. 
forthcoming    bond    by    defendant    in, 

§5014. 
answer,  who  may  make,  §5015. 

disclosure  before  return  day,  §§5016, 
5017. 

examination  of  gamVshee,  §5018. 

rights  of  other  parties,  §.5019. 
when  garnishee  has  lien,  §§5020,  5021. 

denies  debt  or  title,  §5022. 
judgment  by  order  of  judge  or  court  only, 
§5023. 

by  default,  §6024. 

limits  of  jurisdiction,  §5025. 

for  amount  due,  §5026. 
after  judgment,  against  defendant,  §5027. 
effect  of  judgment  in,  §5028. 
judgment  of  discharge,  §5029. 
appeals,  when,  how  made,  §5030. 
fees  and  costs  of  officers,  §6031. 

of  plaintiff  in,  §5032. 

of  garnishee,  §5033. 
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GARNISHMENT  (continued)— 

fees  and  costs  deducted  from  property 
garnished,  §5034. 
specifio    articles    held    until    paid, 
§5035. 
GAS  PIPE— 

malicious  injury  to,  how  punished,  §6460. 
GENERAL  POWERS  (see  Powers)— 
GENERAL  PROVISIONS— 

relating  to  crime,  witnesses,  etc.,  §§6509- 
6546. 

GENERAL  REVENUE  FUND— 
moneys  in,  §§375-381. 

GIFT  ENTERPRISE  (see  LOTTEEr)— 
GOOD  FAITH— 

talcingj  property  in,  not  larceny,  §6408. 
with  intent  to  restore,  §6409. 
GOOD  MOTIVES— 

libel  punished  with,  justifiable,  §6167. 
GOVERNOR  (see  Index  to  Vol.  1)— 
GRAIN  WAREHOUSES  (see  Index  to  Vol. 

1)- 
GBAND  JURORS  (see  Jurors)— 

how  drawn  In  District  Courts,  §§4455, 
4462,  4468.  '   ^^^^  ' 

misconduct  In  drawing  and  impanelinir, 
misdemeanor,  §6022. 

deficiency  in,  new  venire,  §§6668,  6669. 

foreman  of  grand  jury,  §6670. 

how  sworn,  §6671. 

charged  by  court,  §6672. 

disclose  testimony    of  witness,    when, 
§6705. 

not  to  disclose  proceedings,  §§6706,  6707. 

not  to  be  questioned,  when,  §6708. 

defined,  §6651. 

number  to  be  sworn,  §6652. 

qualifications,  §6653. 

exemption  from  service  on,  §6655. 

when  not  to  be  summoned,  §6656. 

how  drawn,  §6657. 

when  to  be  drawn,  §6658. 

issuance  of  venire  for,  §6659. 
-  failure  to  attend,  penalty.  §6661.  "^ 

how  constituted,  §§6651-6655. 

summoning,  §§6656-6669. 

impanelling,  §§6670-6674. 

challenging,  §§6675-6682. 

powers  and  duties,  §§6683-6711. 

clerk  of,  §6673. 

county  attorney  to  attend,  §6674, 

challenge  of  panel,  §6675. 

when  to  reth*e,  §6683. 

general  powers,  §6684. 

when  to  indict  or  present,  §6685. 

number  required  to  indict,  §6388. 

evidence  receivable,  §§6696,  6697. 

foreman  of.  administers  oattis,  §6695. 

evidence  of  defendant,  §6698. 

what  evidence  sufficient,  §6699. 

when  charge  to  be  dismissed,  §6700. 

subjects  of  inquiry,  §6701. 

access  to  prisons  and  records,  §6702. 

duty  of  any  member,  §6703. 

observe  secrecy,  §6704. 

when  discharged,  §6711. 
GRANT— 

effect  of,  real  estate,  §3955. 

execution  of  power  by,  §4077. 

land,  act  applying  to  all.  §4153. 

of  letters  testamentary,  §5661. 


GRANTED^ 

powers  are,  by  conveyance  or  will,  §4043. 
by  whom,  §4045. 

when  writ  of  habeas  corpus^  §5297. 
when  not,  §5298. 
GRANTEE— 

and  grantor  ^fined,  §4049. 

conveying   with   power   of    revocation, 
§4237. 
GRANTOR— 

and  grantee  defined,  §4049. 

intention  of,  in  power,  §4081. 

to  make  known  incumbrances,  §4114. 

conveyances    with   and     without    seal, 
§§4193-4195. 

action   by    claimants   under,    common, 
§5431. 
GRASS— 

setting  fire  to,  how  punished,  §6458. 
GRAVE— 

opening  witfr  Intent  to  steal  body,  §6220. 
GRAVESTONE— 

injury  to,  misdemeanor,  §6466. 
GROWING  CROPS— 

burning  of,  how  punishable,  §6458. 

malicious  injury  to,  §§6461,  6465. 

GUARDIANS  (see  Ikebriatb  Hospital)— 
to  join  married  women  In  conveyances, 

when,  §3866. 
for  infant  defendant;  §4524. 
conversion  of  trust  funds  by,  larceny, 


how,  ad  litem  appointed,  §4728. 
costs  against,  of  infant,  §5207. 
may  consent  to  what,  §5464. 
conveyances  of  real  estate  by,  §5827. 

petition  for,  hearing,  §§5828,  5S29. 

decree,  appeal,  §§5^0,  5831. 

effect  of  conveyance  by,  §5832. 

recording  decree,  §5833. 

death  of  contractee,  §5834. 

for  insane  and  incompetents,  §5835. 
when  appointed  for  minors,  §5861. 
resignation  of,  §5913. 
removal  of,  §5914. 

citation,  §5915. 

service  of  citation,  §6916. 
administrators  de  bonis  non,  §5917. 
prior  resignation,  when  an  acquittance, 
§5918. 

exception,  §5919. 
when  not  an  acquittance,  §5920. 
executor  defined,  §5921. 

foreign  executor^  administrator  or  guardian 

evidence  of  appointment,  §5935. 
discharge  mortgages,  liens.  §5936. 
act  as  attorney  in  fact,  §5937. 
petitions  and  informations,  to  be  in  writ- 
ing, §5938. 

GUARDIAN  AND  WARD  (see  Insane  Per- 
son)- 
who  are  minors,  §5741. 
appointment  of  guardian  by  will,  §5742. 
by  Probate  Court,  §5743. 
minor  under  14  years,  §.5744. 
by  minor  over  14  years,  §§6745,  5746. 
marriage  of  female  ward,  §6747. 
women  may  be  guardians,  §5748. 
guardian  of  the  estate  only,'  §5749. 
guardian  ad  litem,  §5750. 
special  provisions  in  order  of  appoint- 
ment, §5751. 
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[HOUESTBAD. 


GUARDIAN  AND  WARD  (continued)— 
care  of  person  and  estate,  §5752. 
maintenance  out  of  estate,  §5753. 
guardians  of  Incompetents,  appointment, 
application^  §5754. 
notice  of  application,  §5755. 
hearing,  §5756.       « 
powers  andduties,  §5757. 
restoration  of  capacity,  §5758. 
guardian  of  absent  person,  appointment, 

§5759. 
bond,  powers  and  duties,  §§5760,  5761. 
removal  of  ward's  property  from  state, 

§5762. 
guard  ian^s  bond  and  oath,  conditions  of, 

§§5763,  6764. 
inventory,  when,  §5765. 
duties  and  powers  ojf  guardians-^ 
pay  debts,  §5766. 
settle  all  accounts,  §5767. 
sales   of  property,  payment  of  claims, 

§5768.  # 

manage  the  estate,  furnish  support,  §5769. 

maintenance,  §5770. 
partition,  §5771. 
plat  real  estate,  §5772. 
contract  for  improvements,  §5773. 
sale  of  ward's  estate  for  maintenance, 
§5774. 
for  re-investment,  §5775. 
investment  of  funds,  how,  §5776. 
application  lor,  §5777. 
order  for,  §5778. 
Statement  by  guardians  annually,  §5779. 

*  final  notice  of,  §5780. 
hearing,  order.  §5781. 
certain  payments  legalized,  §5782. 
GUIDE  POST—* 

malicious  injury  to,  how  punished,  §6460. 
GUILTY— 

plea  of,  by  accused,  §4383. 
plea  of,  before  justice,  §4659. 
judgment  when  defendant,   in  forcible 
entry  and  detainer,  §5507. 
GUN  (see  Fire- Arms)- 
GUNPOWDER  (see  Manslaughter)— 
liability  of  manufacturers  of,  §6126. 
unlawful  keeping  of «  misdemeanor,  §6279. 
injury  to  building  or  vessel  by,  §6457. 
attempt  to  injure  by  use  of,  §6464. 

H. 

HABEAS  CORPUS— 

when  to  be  granted,  §5297. 

when  not,  §5298. 
not   to  restrain  power  of  court,  when, 

§5299. 
application  for,  to  whom,  where  made, 

§§5300,  5301. 
petition  for,  contents,  §5302. 
penalty  for  refusal  of  copy,  §5303. 

willfully  refusing  to  issue,  §5304. 
form  of  writof,  §5305. 
sufficiency  of  the  same,  §5306. 
service,  by  whom,  security  for,  §5307. 
how  served.  §§5308.  5309. 
concealment  of  prisoner,  penal tv.  §.5310. 
attachment  for  dif^obedience  of,  §5311. 
precept  for  prisoner.  §5312. 
disobedience  of  slierlff  punished,  §5313. 
when  returnable.  §5314. 
when  and  how,  §5315. 


HABEAS  CORPUS  (contlaoed)— 
form  of  return,  §5316. 
traverse  of  return,  §5317. 
body  to  be  produced,  exception,  §5318. 

when  prisoner  sick,  §5319. 
custody  of  prisoner  until  judgment  on 

return,  §5320. 
notice  to  county  attorney  and  persons  in- 
terested, §5321. 
return,  facts  examined  into,  §5322. 

when  cannot  question  legality.  §5323. 
when  prisoner  remanded,  §5324. 
when  admitted  to  bail,  §§5325,  5326. 
when  to  be  discharged,  §.5327. 
prisoner,  when  discharged.  §5327. 

held  under  civil  process,  §5328. 
enforcement  of  order  of  discharge,  §5329. 
re-arrest,  §5330. 
HARBORING  CRIMINAL— 

after  felony,  constitutes  accessory,  §5976. 
escaped  from  custody,  criminal,  §6035. 
HEALTH  (spe  Index  to  Vol.  1)— 

(see   Public  Health;  Contagious 
Disease)- 
HEARING— 

of   petition  for  adoption  of   children, 

§§3929,  3930. 
in  town  site  claims.  §4104* 
by  arbitrators,  §4341. 
and  punishment  for  contempts,  §§4401- 
4403. 
HEAT  OP  PASSION— 

causing    death    in    the,   manslaughter, 
§§6114,  6118. 
HEIRS— 

the  word  "heirs"  defined,  §4112. 
actions  against  unknown.  §5432. 
admitted  to  defend  after  judgment,  §5435. 
liability  of-- 
for  debts  of  ancestor,  §5589. 
when  heirs  not  liable,  §5590. 
limitation,  §5591. 
lien,  levy,  §5592. 
when  |>ersonally  liable,  §5593. 
when  devisees  not  liable — 
liable  for  deficiency,  §5595. 
limitation,  §5596. 
devisees,  §5597. 
apportionment,  §§5598.  5599. 

in  case  of  death,  §5600. 
contribution,  §§5601,  5602. 
new  parties.  §5603. 
when  debt  disputed,  §5604. 
production  of  pretended,  felony,  §6079. 
HEIRS  AND  SUCCESSORS— 
void  conveyances  against,  §4246. 

HENNEPIN  AND  RAMSEY  COUNTIES- 
fees  of  District  Court  clerks  in,  §5230. 
in  Hennepin  county,  §5231. 
of  sheriffs  in,  §5234. 
registers  of  deeds  in,  §§5237,  5238. 

HIGHWAY— 

obstructing,  public  nuisance,  §6275. 
depositing  noisome  substance  on,  misde- 
meanor, §6304. 
willful  injury  to,  how  pimished,  §6460. 

HOLIDAYS— §§246,  2103,  3369,  3370. 

HOMESTEAD— 
descent  of,  §5676. 

petition  for  allowance  of,  §§5699,  5700. 
sale  of,  §5794. 
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[Incumbbances. 


HOMESTEAD  EXEMPTION— 

homestead  detined,  exemption,  §3941.^ 

of  widow  or  minor  ciiild,  §3941. 

includes  dwelling  on  other^s  land,  §3942. 

not  exempt,  when,  §3943. 

no,  from  taxes  or  sale  for  taxes,  §3944. 

selection  of,  whenever  levy  made,  §3945. 

survey  of,  after  selection,  §3946. 

property  not   included    in    homestead, 
§3947. 

owner  can  sell  or  remove  from  home- 
stead, §§3948, 3949. 
HOMICIDE— 

defined,  §6102. 

different  kinds  of,  §6103. 

proof  of   death  required  to  convict  of, 
§6104. 

petit  treason  abolished,  §6105. 

murder  defined,  punished,  §§6106-6112. 

manslaughter  defined,  punished,  §§6113- 
6130. 
HORSE  THIEVES— 

bounty  for,  who  entitled  to,  §3840. 
how  obtained,  §3841. 
costs  and  expenses,  §3842. 
HORTICULTURAL  SOCIETY— 

empowered  to  hold  land,  §4000. 
HOSPITALS  (see  Index  to  Vol.  1)— 
HOTEL  (see  Index  to  Vol.  1}— 

fraud  on  keeper  of,  misdemeanor,  §6273. 

HOTEL  RUNNERS— 

breach  of  peace  by,  §6342. 
HOUSE  (see  Building;  Bxtrglabt)— 
HOUSE  OF  WORSHIP— 

injuring  property,  etc.,  In,  felony,  §6469. 

HUMAN  BEING  (see  Homicide)—  ^ 

burning  of   dwelling  house  containing, 
arson,  §§6348,  6349. 

HUNTINQ  ON  SUNDAY  (see  Sabbath)— 

HUSBAND    AND    WIFE    (see     Mabbied 
Women) — 

conveyances  by,  §4110. 

power  of  attorney  where  husband  did  not 
join,  legalized,  provided  what,  §4163. 

privy  examination  omitted  in  acknowl- 
edgment, le$:alized,  §4175. 
before  1866,  §4176. 

wife  not  described,  §4177. 

as  witnesses,  §5094. 

sale  when  other  insane  or  faicompetent, 
§5805. 

election  by  surviving,  §5682. 

*»husband'»  construed,  §5932. 

crime  by  wife  in  presence  of  husband  not 
excusable,  §5971. 

killing  of  husband  by  wife,  §6105. 

homicide  in  defense  of,  justjifiable,  §6130. 

I. 

I(3E- 

persons  gathering  most  protect  cuttings, 


depositing    offal    upon,     misdemeanor, 
§6304. 

IDIOCY  OR  IMBECILITY  (see  Insanity; 
Insane  Persons;  Punishment)— 
the  term    ^^insane''   does  not    include, 


IDIOCY  OR  imbecility  (conthiued)— 
solemnizing  marriage  of,  misdemeanor, 

§6271. 
cruelty  to,  misdemeanor,  §6273. 
ILLEGITIMATE  CHILDREN— 

legitimatized  by  subsequent  marriage  of 

parents,  §3887. 
descent  of  real  property  to,  §§5680,  5681. 
ILL-FAME— 

keeping  house  of,  or  leasing  for,  misde- 
meanor, §6237. 
ILLITERATE— 

engineer  not  to  be  employed  on  railroad, 
§6296. 
misdemeanor  to  act,  §6297. 
IMITATION  FOOD— 

ai'ticles  of,  to  be  branded,  §6303. 
IMPEACHED— 

appointment  when  state  officer,  §1061. 
IMPEACHMENT— 

proceedings   not  affected  by  this  code, 
§6542. 
IMPERATIVE— 

trust  powers  are,  except,  §4059. 
IMPLEMENTS  (see  Gaming;  Abobtion)— 
IMPRISONMENT— 

act  punishable  by,  a  crime,  §5962. 

in  state  prison,  a  felony,  §5954. 
for  felony,  extent  of,  §§5960,  5961. 
for  misdemeanor,  extent  of,  §§5960-5962. 
on  conviction  of  accessory,  §5979. 
prisoner  escaping,  retalcen,  §6029. 
on  several  convictions,  duration,  §6522. 
on  conviction  of  person  under  sentence,' 


assaults  upon,  when  justifiable,  §6146. 
rape  of,  §6191. 
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where  no  maximum,  is  established,  §6524. 

duration  of  term  of,  §§6523-6525. 

term  to  el^ire  between  March  and  No- 
vember, §6525. 

place  of  minors,  §6533. 

In  county  jails  or  workhouse,  §6526* 

place  specified  in  judgment  and  sentence, 
§6627. 

where,  for  contempt  of  Legislature,  §225. 

discharged  after  ninety  days,  when, 
§1900. 

IMPRISONMENT  FOR  LIFE— 

murder,  second  degree,  punishable  by, 

§6111. 
arson,  first  degree,  §§6351-6624. 
no    maximum    punishment  •prescribed, 

court  may  sentence  to,  §6524. 
effect  of  sentence,  §6529.         ^' 

IMPROVEMENTS— 
definition  of,  §5420. 

compensation  for,  by  occupying  claim- 
ants, §§5418,  5419. 
guardian  may  contract  for,  §5773. 

INCEST— 

defined,  punishment,  §6215. 

IN  COMMON  (see  Estates  in  Real  Prop- 
erty)—  ' 

INCOMPETENT— 

witnesses,  who  are,  §§5090-5094. 

no  defense  to  prosecution  for  perjury, 
§6042. 

INCORPORATION  (see  Index  to  Vol.  1)— 

INCUMBRANCES— 

grantor  to  make  known,  §4114. 
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INCUMBRANCES  (continued)— 

covenants  against,  §-1115. 

no  iinplietl  covenants  against,  §4116. 
INDECENT    ARTICLES     AND     LITER- 
ATURE— 

laws  relating  to,  §§0233,  6236. 
INDECENT  EXPOSURE— 

of  person,  misdemeanor,  §§6231,  6232. 
INDEMNITY— 

to  injured  party  in  contempts,  §4404. 
INDEMNITY  BOND— 

for  lost  instrument,  §5108 
INDENTURE  (see  Appkkntices)— 

of  apprenticeship,  §§3853-3856. 
INDEX— 

to  Probate  Court  record  books,  §5622, 

for  journals  of  Senate  and  House,  §291. 

secretary  of  state  causes,  made  to  laws, 
§339. 

books  of  register  of  deeds,  §935. 

to  court  records,  §1031. 

INDEXING— 

legislative  journals,    compensation   for, 
§§230-232. 

INDIANS— 

laws  relating    to,    not    affected  by  this 

code,  §6543. 
furnishing,   liquor,  penitentiary  offense, 

§§1877,  1878. 
offenses  by,  §2132. 

passport  for,  to  leave  reservation,  §2133. 
removal  of,  §2134. 

INDICTMENT— 

for  contempts,  when,  §4406. 

petit  jurors  ou  trial  of,  §5053. 

of  accessory  to  felony,  §5979. 

defendant  convicted  of  attempt  or  lesser 

degree,  §5981.  * 

for  compounding  crime,  proof  on  trial, 

§6067. 
officer  disclosing  finding  of,  misdemeanor, 

§6083. 
conspiracy    to    procure,    misdemeanor, 

§6092. 
for  murder  in  duel,  out  of  state,  §6108. 
for  kidnapping,  where  triable,  §6137. 
for  dueling  out  of  state,  §6162. 
for  libel    in   newspaper,  where   found, 

§6172. 
tried  in  one  county,  §6173. 
for  seduction  found  in  tw^o  years,  §6199, 
for  prize-fighting  out  of  state,  §6330. 
for  separate  crime  of  burglar,  §6367. 
for  larceny,    defenses    to,   §§6390,   6408. 

6409. 
for  receiving  stolen  goods,  §6411. 
for  marrying  in  false  character,  §6423. 
for  selling  mortgaged  property,  §6430. 
for  sending  letter,    etc.,    where  found, 

§6515. 
rules  for  construction  of,  §6535. 
meaning  of  terms  in,  §6535. 
for  crimes  on  cars,   boats,  etc.,  where 

found.  §6540. 
when  tried,  §6519. 
trial  of,  continued,  §6550. 
dismissed,  defendant  discharged,  §6551. 
joint  of  more  than  one.  §6552, 
of  felonious 
defined, 


name  of  wl* 


INDICTMENT   (continued)— 

time  to  plead  to,  §6760. 

plea,  demurrer  to,  §6761. 

contents  of,  §6718. 

forms  of,  §6719. 

sufticiency  of,  §6720. 

averments  in,  §6721. 

fictitious  name  of  defendant  in,  §6722. 

different  counts  in,  §6723. 

time  how  stated  in,  §6724. 

misnomer  in,  §6725, 

words  of  statute  need  not  follow,  §6726, 

tests  of  sufticiency  of.  §6727. 

matters  of  form  in,  §6728. 

for  libel,  §6731. 

for  perjury,  §6733. 

misdescription  of  forged  instruments  in, 
§6732.  I 

limitations  of,  §6735. 

venue  of,  §§6736-6740. 

variance,  §6741. 

when  to  be  set  aside,  §6762. 

motion  to  set  aside,  §6763. 

objection  to,  when  waived,  §6764. 

demurrer  or  plea  to,  §6765. 

proceedings  if  motion  granted,  §6766. 

new^  indictment,  §§6 "67,  6768. 

setting  aside,  not  a  bar,  §6769. 

new,  after  demurrer,  §§6776-6778. 

dismissal  of,  §6821. 

for  violation  of  law  governing    capital 
stock, §2526. 
INEBRIATE  HOSPITAL— 

commitment  to,  authorized,  §5900. 
jury  to  determine.  §5901, 

notice  of  hearing. '§5902. 
warrant  of  commitment,  §5903. 
procedure,  5904. 
INFANTS  (see  Child)— 

application  of  rents  and  profits  to  sup- 
port of,  §3995. 
institute  actions  by  nest  friend,  §4523. 
when  parties  to  actions,  §§4726,  4727. 
costs  against  guardian  of,  §5207. 
share  of,  in  realty,  sold,  §5493. 
INFECTIOUS  DISEASE— 

ekposinff  self,  or  another  to,  misdemean- 
or, §6305. 
INFORMATIONS— 

and  petitions  to  be  in  writing,  §5938. 
INJUNCTION— 

commencement    of     action   stayed    by, 

§4704. 
issuance  of  writ^  of,  §5036. 
when,  how  granted,  §5037. 
temporary,  §5038. 
after  answer.  §5039. 
after  notice,  §5040. 
bond  in,  §5041.   . 

motion  to  vacate  or  modify,  §5042. 
affidavits  in,  §5043. 
granted  receiver  appointed,  §5341. 
against  corporation,  §§5559,  5.560, 
against  banking  and  insurance  compa- 
nies, §5573. 
use  of  trade-marks  and  labels,  §6477. 
against  pollution  of  water  supply,   §613. 
to  enforce  health  board's  orders,  §1379. 
against  logging  corporation,  §2632. 
INJURY— 

to  person,  act  done  to  prevent,    justifi- 
able, J^^5973,  6130. 
malicious  to  property,  §§6456-6471. 
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[Intoxicating  Liquors. 


INNKEEPER— 

fraud  on,  misdemeanor,  §6278. 

presumption  of,  §6554. 
INQUESTS— 

fees  of  coroners  in,  §5239. 

'warrant  summoning  jury  in,  §1012. 

jarors,     witnesses   and     testimony     in, 
§§1013-1018. 
INSANE   PERSONS  (see  Hospitals  for 

THE  JNSANE,  Vol.  1)— 

evident  wiien  adverse  party  dead   or, 

§5093. 
and  ^ijicompetents,    chapter  applies  to, 


commitment  of,  jurisdiction  of  Probate 
Court  in,  §5884. 
of  court  commissioner,  §5885. 
not  idiocy  or  imbecility,  §5886. 
jury  to  examine  commitment,  §5887. 
persons  designated  to  examine  commit- 
ment, sworn.  §5888. 
witness,  questions,  §§58S9,  5890. 
findings,  §5>^91. 

relatives  may  tal^e  charge,  §5892. 
warrant,  execution,  §§5893,  5S94. 

penalty  for  abandonment,  §5895. 
in  certificates  of  discbarge,  §5896. 
allowance  of  fees  and  expenses,  §5897. 

audited,  §§5898.  5899. 
when  probate  judge.  §5934. 
responsibility  for  crime  presumed,  §5964. 
acts  by,  not  criminal,  §5967. 
wiiat  sufiicient  to  excuse  crime,  §5968. 
voluntary  intoxic;ation,  §5969. 
morbid  criminal  propensity,  when, 
§5970. 
assaults    to  restrain   insane  justifiable, 
§6146. 
rape  of,  §6191. 

cruelty  to,  misdemeanor,  §6272. 
solemnizing  marriage  of,  §6271 . 
INSOLVENCY  (see  Index  to  Vol.  1)— 
INSOLVENT'S   ASSIGNMENTS    (see  As- 
signments)— 
INSOLVENT  BANK— 

receiving  deposits  by  ofScer  of,  misde- 
«  meaner,  §6447. 

INSPECTION  (see  Index  to  Vol.  1)— 

of  documents  in  evidence,  §5145. 
INSPECTORS  (see  Index  to  Vol.  1)— 
INSTALLMENTS— 

foreclosure  of  mortgage  by,  §5371. 
INSTRUMENT— 

kind  of,  used  in  maiming,  immaterial, 

§6134. 
to  procure  abortion,  sale  of,  etc.,  §§6233- 

6235. 
burglar's  possession  of,  criminal,  when, 

§6369. 
for  payment  of  money,  larceny  of,  §6398. 
value  of,  bow  ascertained,  §6405. 
INSTRUMENT  IN  WRITING— 

no  power  can  be  executed  except  by, 

§4074. 
forged,    misdescription,    in    indictment, 
^732. 
INSURANCE    AND   BANKING    COMPA- 
NIES (see  Index  to  Vol.  1)— 
injunction  against,  §5573. 
forfeiture  of  charter,  §5574. 
appointment  of  receiver,  §5575. 
suit  by  creditor,  §5576. 


INSURANCE    AND    BANKING   COMPA- 
NIES (continued)— 
of   lottery   ticl^ets,   etc.,    misdemeanor, 

§6245. 
burning   of   building,    etc.,    to   obtain, 

§6350. 
wrecking,  burning,  etc.,  for,  §6438. 

fitting   out    vessel    with    intent   to 
wreck,  §6439. 
destruction  of  property  to  defraud,  pun- 
ished, §6441. 
INSURRECTION— 

to  prevent  execution  of  statute,  treason- 
able, §5991. 
INTENT—     , 

of  grantor  In  execution  of  power,  §4081. 
consider  intoxication  when  determining, 

§5069. 
to  do  bodily  harm,  assault  with,  §§6140, 

6141. 
to  kill,  assault  with,  §6140. 
to  commit  felony,  assault  with,  §§6140, 

6141. 
breaking  dwelling  with,  burglary,  §§6357, 

6359. 
to  restore  property,  defense  in  larceny, 

§6409. 
defined,  §6535. 

what  sufficient  to  constitute,  §6539. 
notice  of,  to  circulate  what  petition,  §822. 
INTEREST  (see  Index  to  Vol.  1)— 

not  embrace'Q  in  express  trust,  §4016. 
of  purchaser  in  foreclosure  sale,  §5352. 
in  redemption  by  mortgagor,  §5376. 
on  claim  allowed,  §5722. 
INTERPLEADER— 

when  court  may  compel,  §4819. 
INTERROGATORIES  (see  Index  to  Vol.  1)— 
and  cross,  in  depositions,  §5175. 
of  state  auditor  to  telegraph  companies, 
§1416. 
INTERVENTION— 

\i'^  interested  persons,  in  actions,  §4819. 
by  surety,  §4820. 
INTESTATE— 

will  of,  §5627. 
INTIMIDATION  (see  Extortion  ;  Threats, 
etc.)— 
of  executive  officers,  §5996. 
of  legislator,  §6009. 

of  jurors,  referees,  public  officers,  §6068. 
INTOXICATING  LIQUORS  (see  Index  to 
Vol.  1)— 

(see  License;  Liquors)— 
defined,  §1845. 
unlawful  to   traffic  in,  without  license, 

§§1845-1865. 
hours   for   opening   and  closing  places 
where,  sold,  §1860. 
penalty  for  violation,  same,  §§1867- 
1869. 
evading  law  regulating,  by  device,  etc., 
§1870. 
by  owner  of  the  premises.  §1871. 
officer  to  arrest  evaders,  §1872. 
gaming  punished  where,  sold,  §1873, 
punishment  for  drunkenness.  §1874. 

for  official  neglect  to  enforce  laws, 

§1875. 

unlawful  to  sell,  to  or  procure  for  minor, 

student,  or  intemperate  drinker.  §1876. 

selling  or  disposing  of,  on  Sunday 

and  election  day,  punished,  §1876. 
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INTOXICATING  LIQUORS  (continued)— 

near  universities,  or  at  the  capital  or 

to  Indians,  punished,  §§1877-1884. 

at   state    fair     grounds,    punished, 

§§1885,  1886. 

prima  fade  evidence  In  prosecutions  for 

violating  laws,  §1887. 
jurisdiction^    of    courts   in  cases   under 
liquor  law,  §§1888-1892. 
DTTOXICATION— 

voluntary,  does  not  excuse  crime,  §5969. 
physician  causing   death  by  reason  of, 

§t)125. 
of  physician  or  surgeon,  liability  for  acts, 

§0266. 
of    railroad   and   steamboat    employ^, 
§6298. 
INVESTMENT— 

of  ward's  funds,  §5776. 
INVOICE— 

making  false,  how  punished,  §6440. 
ISSUE— 

notice  of  trial  and,  §4457. 
when  issues  arise,  §4821. 
of  law,  how  tried,  §§4822,  4823. 
of  fact,  §4824. 

when  to  be  tried  by  Jury,  §4825. 
when  by  court,  §4826. 
when  execution  may,  §4914. 
of  writs  of  injunction,  §5036. 
ot  atibpcenaesy  §o^4Q.         • 
iurisdiction  to,  writ  of  mandamusy  §5281. 
in  maruiafMiSy  §5286. 

trialof,  of  fact,  15287. 
penalty  for  refusing  to,  §5304. 
of  writ  of  prohibition,  §§5291-5293. 
of  restitution  in  forcible  entry,  §5508. 
ISSUES— 

and   modes  of  trial  in  criminal  cases, 

§§6797-6822. 
on  criminal  calendar,  disposal  of,  §6824. 

J. 

JAILS  (see  County  Jail) —§§6892-6916. 
JETTY— 

malicious  injury  to,  how  punished,  §6460. 

JOINDER— 

of  actions,  §4739. 

defendants  join  in  challenge,  §6828. 

JOINT  SESSION— 

district  judges  act  in,  §§4459,  4466. 

JOINT  TENANCY  (see  Estates  in  Real 
Property) — 

JOINT  TENANTS  (see  Tenants)— 

JUDGES  (see  Index  to  Vol.  1)— 

(see  Courts;  Probate  Juboe;   Su- 
preme Court)— 

annual  meeting  of  district,  §4440. 

probate,  disqualified,  when.  §5617. 

cannot  act  as  attorney,  §5618. 

lat^r  partner  c.*inDot  practice  before,  §5619. 

clerk  of  Probate  Court  cannot  practice  as 
attorney,  where,  §5620. 

disclosing  finding   of   indictment,    mis- 
demeanor, §6083. 

Issue  process  of  arrest,  §6612. 

JUDGES  OF  DISTRICT  COURT— 
salaries  of,  §727. 


JUDGES  OP  PROBATE— 

bond  and  oath  of,  §983. 
shall  audit  accounts,  §984. 
office  records  of ,  §985. 

delivered  to  successor,  §986. 
may  appoint  clerk,  §987. 
oath  and  bond  of  clerk,  §988. 
court  commissioner  may  be,  §993. 
application  to,  for  admission  to  state  pub- 
lic school,  §3250. 
duty  of,  §3251.  | 

JUDGES  OF  SUPREME  COURT— 

salaries  of,  §726. 
of  clerk,  §726. 
of  deputy  clerk,  §726. 
of  reporter  to,  §726. 
of  librarian,  §726. 

JUDGMENTS  (see  Index  to  Vol.  1)— 

(see  Justices'  Courts;  Receivers)— 
discharging  apprenticeship,  §3863. 
in  action  to  enforce  lien,  §4309. 

parties  after,  §4309. 
sale  under  lien,  §4327. 
record  of  entry  of,   on   award,    §§4350, 

4351. 
of  suspension  of  attorney,  §4384. 
roll  contains  what,  §4385. 
of  Supreme  Court,  §4411; 
for  defendant  on  counter-claim,  §§4551, 

4552. 
verdict  and,  in  Justices^  Courts,  §4569. 
on  appeal  from  justice,  §4633. 

for  surety,  §4635. 
pleading  judgments,  §4789. 
set  aside  by  court,  §4806. 
offer  of,  effect,  §4835. 
upon  failure  to  answer,  procedure,  §4873. 
not  to  exceed  relief  demanded,  §4^4. 
against  municipal  corporations,  §4875. 

duty  of  appointed  officers,  §4876. 
on  issues  of  law,  §4877. 
upon  dismi.asal,  when,  §4878. 
on  the  merits,  defined,  §4879. 
between  several  parties,  §4880. 
against  one  or  more  of  several  defendants, 
§4881.  ^ 

sued  jointly,  §4882.  , 

on  counter-claim,  §4883. 
to  recover  personal  property,  §4884. 
after  death  of  party,  §4885. 
entry  in  judgment  book,  §4886. 

upon  verdicr,  §4887. 
roll,  what  constitutes,  §§4888,  4889. 
lien  of,  security  suspends.  §4890. 
lien  from,  docketing,  §4891. 
lien  of,  in  United  States  Courts.  §4892. 

docketing  transcripts,  §4893. 

authority  to,  attorney-general,  §4894. 
assignment  of,  how  made,  §4896. 
entry  of  assignment,  §4896. 

rights  saved,  §4897. 
satisfaction  of  judgment,  how  entered. 
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actions  to  set  aside,  for  fraud, 

by  confession,  when  allowed.  §4900. 

on  statement  of  confession,  §4001. 

entry  of  such  judgment,  §4902. 

on  plea  of  confession,  §4903. 

entry  of,  effect  of,  §§4904,  4905. 

submission  of  controversy  to  court,  §4906. 

judgment  thereon,  §4907. 
proceedings  supplementary  to.  In  joint 
obligaUons,  §4808. 
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JUDGMENTS  (contlnoed)— 
deuth  of  debtor  after,  §4909. 
summons,  $4^10. 

amdavit  with,  §4911. 
defenses,  pleadings,  §§4912,  4913. 
execution  sale  where  judgment  reversed, 

§4938. 
in  attachment,  §4996. 
in  garnishment,  by  order  of  judge  or  court 

only,  §5023. 
effect  of,  in  garnishment,  §5028. 
of  discharge,  same,  §5029. 
appeal  from,  directing  payment  of  money, 

§5076. 
of  justice,  in  another  state,  §5143. 
costs  in  action  on,  §5206. 
for  excess  of  tender,  §5216. 
clerk's    fees  for    certifying,   existence, 


for  plaintiff.  In  mandamuB^  §5288. 

on  writ  of  prohibition,  §5295. 

in  actions  to  vacate  charters,  etc.,  §§5337- 

5343. 
of  foreclosure  of  mortgage,  on  action, 

§§5383-6387. 
effect  of  what^on  heirs,  §5434. 
for  waste,  §5437. 
for  willful  trespass,  §§5438,  5440. 
of  partition,  ^5457-5473. 
in  forcible  entry  and  detainer,  §5507. 
when,  not  evidence  of  assets,  §5581. 
when,  not  a  lien,  §5582. 
against  legatees^discharge.  §5588. 
in  appeals  from  Probate  Court,  §§5880- 

5883. 
place  of  imprisonment  to  be  specified  in, 

§6527. 
pleading,  in  indictments,  §6729. 
in  criminal  cases,  §(>873-6881. 
upon  demurrer,  §6775. 

JUDGMENT  BOOK— 

entry  of  judgment  in,  §4886. 
entry  of  tax  sale  in,  §1540. 

JUDGMENT  KOLT^ 

what  constitutes,  §§4888,  4889. 
filed  with  secretary  of  state,  §5343. 
forgery  of,  §6372. 
cleric  to  keep,  in  tax  cases,  §1534. 
in  appeal,  condemning  land,  §3688. 

JUDICIAL    DISTRICTS     (see    District 
Courts)— 
sixteen,  counties  composing,  §4476. 

JUNK  DEALER— 

refusing   to    exhibit    stolen    property, 
guilty  of  misdemeanor,  §6263. 

JURISDICTION  (see  Index  to  Vol.  1)— 

(see    Courts;     District    Courts; 
Justices'  Courts)— 
District  Court  haft«  over  change  of  names 

of  persons,  §3935. 
of  justice  foreclosing  liens,  §4326. 
to  punish  contempts,  §4391. 
original   appellate,  of    Supreme  Court, 

§§4408,  4409. 
of    Supreme    Court  judge  in  vacation, 

§4410. 
of  District  Courts*  original,  appellate  and 
in  equity,  §§4418,  4419. 
to  award  writs,  §4421. 
to  try  issues  in  vacation,  §4422. 
hold  court  when  term  not  provided 
by  law,  §4423, 


JURISDICTION  (continued)— 

excluded   minors   in  certain   trials, 
§4424. 
frqm  service  of  summons,  §§4760-4762. 
to  grant  attachment,  §4986. 
limits  of,  in  garnishment,  §5025. 
of  Appellate  Court,  §§5085-5087. 
to  issue  writ  of  mandamus^  §5281. 
in  actions  concerning,  and  rights  in  real 

property,  §§5401-5410. 
of  justice  in  forcible  entry  and  detainer, 

§5498. 
in    actions   against  boats   and  vessels, 

§5521. 
of  justice  in  actions  against  boats,  §5536. 
of  Probate  Court  committing  insane  per- 
sons, §§5884-5886. 
exclusive  of  Probate  Court,  §5614. 
of  Probate  Court,  §§5612-5616. 
conviction  by  court  having,  must  precede 

punishment,  §4956. 
of  offenses  on  railroad  trains,  etc.,  §6540. 
Objection  to,  at  any  time,  §6780. 
JURY     (see     Grand    Jury;     Justices* 

Courts)— 
trial  by  justices;  jury  list,  §4664. 
selection,  venire,  §§4665-4668. 
new  jury,  §§4669-4671. 
how  jury  impanelled,  §4836. 
ballots,  challenge,  §§4837,  4838. 
fee  before  jury  sworn,  §4839. 
order  of  the,  §4840. 
instructions  for  jury,  §4841. 
view  of  premises,  by,  §4842. 
sick  juror,  §4843. 

what  papers  jury  may  take,  §4844. 
food  for  jury,  when,  §4845. 
polling  the  jury,  §4846. 
when,  cannot  agree,  §5506. 
to  examine  alleged  insane  persons,  §5887. 
to   determine   commitment  to  inebriate 

hospital,  §5901. 
to  find  degree  of  crime,  §6957. 
no  person  serve  on,  but  one  term  in  one 

year,  §6654. 
how  kept  in  criminal  cases,  §6810. 
take  papers,  §6811. 
ask  for  information,  §6812. 
discharge  of,  before  verdict,  §6813. 
polled  in  criminal  cases,  §6817. 
coroner  summons  inquest,  §1012. 
oath  of  coroner's,  §1014. 
duty  of  coroner's,  §1018. 
to  view  lands  and   appraise   damages, 

§1226. 
verdict  of,  §1227. 
trial  by,  in  what  appeals  to  justice,  §1719. 
return  of,  §1720. 

JURY  DUTY— 

registered  pharmacist  exempt  from,  §666. 
national  guardsmen  exempt  from,  §§1616, 
1617. 
JURY  PANEL— 

to  meet  at  Perham,  §4468. 
mileage  for  same,  §4468. 
at  Sauk  Center,  §4469. 
mileage  for  same,  §4469. 

JURORS     (see     Grand    Jurors;     Petit 
Juries) — 

at  Perham  and  Sauk  Center,  §§4468,  4469. 
In  counties  attached,  §4493. 
in  contempt,  §466^ 
fees  of,  §5247. 
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JUBORS  (continued)— 

bribery  of,  a  felony,  §6017. 

corrupt  conduct  of,  misdemeanor,  §6019. 

accepting  bribe,  or  agreeing  to,  felony, 


improperly    influencing,     misdemeanor, 

§6021. 
misconduct  in  impanelling,  misdemeanor, 

§6022. 
misconduct  of  officer  having  charge  of, 

misdemeanor,  §6023. 
term,  includes  talesmen,  §6026. 
intimidation  of,  how  punished,  §606S. 
failure  to  attend— penalty,  §§6662-6667. 
when  court  may  excuse,  §§6o65,  6666. 
knowledge  of  lact  in  controversy,  §6805. 
in  claims  by  and  against  counties,  §820. 
when  and  how  selected,  §§854,  855. 
failure  to  select,  §856. 
JUSTICE  (see  Fugitives  from  Justice)— 
this   act   to   be   construed    to  promote, 

§595S. 
couspiracy    to    obstruct,    misdemeanor, 


fleeing  from,  does  not  work  forfeiture  of 
property,  §0531. 
JUSTICES'  COURTS  (see  Service;  Sum- 
mons)— 
fees  of,  §§5256-5258. 
forms  in  civil  actions,  §4646. 
jurisdiction  of,  foreclosing  liens,  §4326. 

in  forcible  entry  and  detainer,  §5498. 

co-extenslve  with  county,  §4505. 

in  actions,  §4506. 

in  title  to  real  estate,  §4507. 

in  criminal  cases,  §§4647-4652. 
actions  not  within,  jurisdiction,  §4508. 
general  powers  of,  §4509. 
office — Issue  process,  §§4510,  4511. 
justice  ineligible  to  office  of  county  at- 
torney, §4512. 
commencement  of  actions  in.  §4513. 
summons  in,  reaulsites  of,  §4514. 

issuance  and  service,  §4515. 

special  service,  §4516. 

service  on  railroads,  §4517. 

service  by  publication,  §§4518,  4519. 

failure  to  execute,  §4520. 
time  for  appearance  in,  §4521. 
failure  to  appear,  defendant's  offer,  §4522. 
infant  sues  by  next  friend,  §4523. 

guardian,  §4524. 
security  for  costs  in,  §4525. 
removal  of  actions  from  one  justice  to 
another,  §4526. 

to  county  where  defendant  resides, 
§4527. 
docket,  what  to  contain,  §4528. 

transfer  to  justice's  successor,  §4529. 
issue  executions,  §4530. 
pleadings  in — 
time  for,  §4531. 
name  of,  §4532. 
written  or  oral,  §4533. 
complaint  states,  what,  §4584. 
answer,  reply  in,  §§4536,  4537. 
to  be  verified,  §453S. 
what  equivalent  to  denial,  §4539. 
failure  to  deny,  §4540. 
objections  to,*  §4641. 
variance  between,  and  proof,  §4542. 
amendments,  §4543. 
adjournments  wheh,  closed,  §4544. 
subsequent  adjournments,  §4546. 


JUSTICES'  COURTS  (continued)— 
set'Offa  in — 
counter-claims  to  be,  §4546. 
against  note  assigned  after  due,  §4547. 
against  trustees  and  nominal  plalntl^ 


must  be  pleaded,  §4549. 
not  au  admission,  §4550. 
judgment,  when  established,  §4551. 

against  plaintiff,  §4552.  ^ 

aubpcenaes — 
how  served,  §4553. 
attachment  against  witnesses,  §4554. 

executed,  fees,  §4555. 

liability  of  witnesses,  §4556. 
depositions — 
when  admissible,  §4557. 
notice,  how  taken,  §§4558,  4559. 
commission  to  examine  witness — 
when  to  issue,  §§4560,  4561. 

execution  and  return,  §4562. 

adjourn  case,  §4563. 
trial  by  jury — 
manner  of,  §4564. 
selection,^  venire,  §4565. 
failure  of  juror  to  apptar,  §4566. 
adjournment,  talesmen,  oath,  §4567. 
criminal  cases,  §§4663-4669. 
judgments  in — 

when  to  be  made,  §4570. 

on  dismissal,  §4571. 

when  no  personal  service,  §§4572,  4573. 

by  confessiou,  authorized,  §^4574. 

requisites  for,  §4575. 

judgment  roll,  §4576. 
mutual,  may  be  set  off,  §4577. 
when   rendered  before  another  justice, 
§4578. 

entries  to  be  made,  §4579. 
transcript  of,  where  filed,  §45S0. 

effect,  lien,  execution,  §4581. 

levy  of  execution,  §4582, 
when  prima  facie  evidence  of  jurisdiction. 


execution — 

when  issued,  §4584. 

entries  on,  §4585. 

levy  proceedings,  §4586. 

tender  In  payment,  §4587. 

sale,  notice  of,  §4588. 

atpubllc  vendue,  return  of,  §4589. 
officer  not  to  purchase.  §4590. 

when,  may  be  renewed,  §4591. 

stay  of,  how'obtained,  §§4592,  4593. 

expiration  of  stay,  §4594. 

execution  against  bail,  §4595. 
replevin — 

affidavit  for,  §4596. 

contents,  bond  for,  §§4597,  4598. 

writ  issue,  §4599. 

co-defendant,  §4600. 

service  and  return,  §4601. 

judgment  in,  §§4602-4604. 
attachment  in — 

discharge,  §4264. 

Issuance  authorized,  §4605. 

pleadings,  affidavit  for,  §§4606,  4607. 

when  retumnble,  §4609. 

how  executed,  §4610. 

service   by   publication,   when,    §§4611, 
4612. 

adjournment  pending  publication,  §4613. 

forthcoming  bond,  when,  by  whom  given, 
§§4614-4617. 
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JUSTICES'  COURTS  (continued)— 
execution,  sale  under,  §4618.  ^ 

perishable  property,  §4618. 

compensation  lor  keeping  property, 
§4620. 
appeals  from —  jl^ 

costs  on  appeal,  §§6210,  5211. 
when  allowed,  §4621. 
procedure,  time  for,  §4622. 
allowance  of,  §4623. 

compelled,  §4624. 
transcript  from  justice,  §4625. 

by  successor  in  office,  §4626. 

compelled,  §4627. 

amendment  of,  §4628. 
entry  of,  for  trial,  §§4629,  4630. 
when  tried,  §4031. 
no  dismissal,  when,  §4632. 
judgment  on  appeal,  §4633. 
execution,  §4634. 
judgment  for  surety,  §4635. 
contempU  in — 
what  constitutes,  §4636. 
to  be  heard  in  defense,  §4637. 
sumniarily  arraigned  for,  §4638. 
punisbment  for,  §4639. 
warrant  of  commitment,  §4640. 
by  witness  falling  to  attend,  §4641.    ' 

refusal  to  answer  or  be  sworn,  §4642. 
order  of  commitment,  §4643. 

adjournment  of  ca8e,  §4644. 
record  of  conviction,  where  tiled,  §4645. 
jurisdiction  in  criminal  cases — 
to  try  and  determine,  §4647. 
limits  of,  §4648. 

in  assault,  battery  or  affray,  §4649. 
in  breach  of  peace,  §4650. 

recognizance,  §4651. 
when  no  jurisdiction,  §4652. 
complaint,  warrant  for  arrest,  §4653. 
security  for  costs,  §4654. 
title  of  action,  §4655. 
arraignment — ^plea,  §4656. 
bail,  §4657. 
trial,  time  of,  §4658. 
plea  of  guilty,  §4659. 
shall  summon  witnesses,  §4660. 

when  cause  continued,  §4661. 
trial  without  jury,  §4662. 
juror  or  witness  in  contempt,  §4663. 
trial  by  jury,  jury  list,  §4664. 

selection — venire,  §4665. 

summoning  bystanders,  §§4666,  4667. 

challenge  for  cause,  §4668. 

new  jury,  §4669. 

conduct  of  trial.  §4670. 

the  verdict,  §4671. 
judgment  on  conviction,  §4672. 
certificate  of  conviction,  §4673. 

where  filed,  §4674. 
acquittal  of  accused,  §4675. 
punishment  of  accused.  §4676. 
collection  of  fine,  §§4677,  4678. 
appeal,  procedure,  §4679. 
allowance,  transcript,  trial,  §4680. 

failure  to   prosecute,  costs,   §§4GS1, 
4682. 

judgment  against  defendant  and  sure- 
ties, §4683. 
vnits  in  crimitial  proceedings — 
schodiile  of  forms  of.  §4084. 
writ  of  garnishment  issued  by,  §5011. 
oral  proceedings  before,  §5109. 
doclcet  is  evidence  before,  §5140. 


JUSTICES'  COURTS(contlnued)— 
compelling  return  from,  §5515. 
issue  process  of  arrest,  §6612. 
actions  against  boats  and  vessels — 
jurisdiction,  how  governed,  §§5536,  5537.  ^ 
warrant,  hearing,  release,  §5538. 
service  and  return,  §5539. 
continuance,  §§5540,  5541. 
order  of  sale,  §5542. 
who  may  appeal,  §5543. 
(see  following  from  Index  to  Volume  1) — 
complaint  to  abate  nuisances,  §§588,  589. 
county  commissioner's  duty  In  election 

of,  §864. 
ineligible  as  county  attorney,   §967. 
report  what  to  county  attorney,  §979. 
oath  and  bond  of,  §1124. 
term  of  office  of,  §1125. 
for  villages,  §1203. 
complaint  to,  of  delinquents,  §1672. 
duty  of,  §1673. 
disposition  of  fines,  §1674. 
appeals  to,  §§1718-1720. 
jurisdiction  of  city,  §1272. 
lurisdiction  of,  in  obstructed  highways, 

§1736. 
'    jurisdiction  of,  in  cases  under  liquor  law, 

§1888. 
jurisdiction  under  fish  law,  ^2028. 
fees  of,  in  sale  of  unclaimed  property, 

§1961. 
first   meetings   of    corporations,    when 

called  by,  §3135. 
commitment  to  state  reform  school  by, 


K. 

KEEPER  OF  PRISON— 

refusing  to  receive  prisoner,  §6058. 
KIDNAPPING— 

out  of  state  may  be   punished,  when, 
§5963. 

defined,  §6136. 

punishment  of,  §6136. 

indictment  for,  when  triable,  §6137. 

selling  services  of  persons,  felony,  §6139. 


LABELS  AND  TRADE-MARKS  (see  Poi- 
son)— 

protection  of  trade  by,  §6473. 

record  of,  counterfeits,  §§6474-6476. 

false  brands,  punishment,  §§6477-6483. 

definition  of,  evidence  in  cases,  §§6484- 
W87. 
LABOR— 

first  lien  for,  §4322. 

failure  to  pay  for,  penalty,  when,  §4332. 

servile,  forbidden  on  Sabbath,  §6181 . 
LABOR  UNION— 

not  a  conspiracy,  §6093. 
LADING  (see  Bill  of  Lading)— 
LAKE— 

obstructing  passage  on  public,  nuisance, 
§0275. 
LANDLORD— 

action  by,  for  rent,  §5446. 
LAND  OFFICE— 

records,  evidence,  §§5130-6134. 
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LANDS  (see  Index  to  Vol.  1)— 

(see  Conveyances  ;  Estates  in  Real 
Property  ;    Fraudulent    Convey- 
ances; Railroad  Lands)— - 
description  of,  by  applicant  lor  change 

of  name,  §§3937;  3938. 
descent  of,  §6675. 

lien  follows  in  executory  contract,  §4301. 
United  States,  actions  for  possession  or 
injury,  §5517. 
when  action  will  not  lie,  §5518. 
claim  defined,  §5519. 
claim  to  be  marked,  actual  settler, 
§5520. 

LANDS,  TENEMENTS  AND  HEREDITA- 
MENTS— 
included  in  term  **real  property,"  §6535. 

LARCENY— 

by  person  out  of  state,  §5963. 
unlawfully  entering  building  witli  intent 

to  commit,  misdemeanor,  §6366. 
possession  of  instruments  used  for, 
forgery  with  intent  to  conceal,  §6376. 
deffned,  §6389. 
commission  no  defense,  §6390. 
obtaining     money,    etc.,     fraudulently, 

§6391. 
from  the'^erson,  is  grand  larceny,  §§6392, 

6393. 
grand,  defined,  §§6392-6397. 
of  evidences  of  debt,  passage  tickets,  etc.. 


of  fixtures  severed  from  realty, 

of  lost  property,  defined,  §6400. 

conversion  by  trustees,  §6403. 

what  false  pretenses,  in  writing,  §6404. 

value  of  evidence  of  debt  stolen,  how  as- 
certained, §6405. 
in  other  cases,  is  market  value,  §6407. 

defense  to  indictment  for,  §0408. 

intention  to  restore  property  not  suffi- 
cient, §6409. 

receiving   stolen   property,    offense    de- 
fined. §6410. 
form  of  indictment  for,  §6411. 

petit,  second  offense,  punishment,  §6520. 
LAW— 

act  or  omission  forbidden  by,  a  crime, 
§5952. 

and  fact  in  criminal  cases,  §6S07. 

LAWFUL  ACT— 

death  caused  in  doing,  without  intent,  ex- 
cusable, §6128. 
LAWFUL  TRADE— 

conspiracy  to  prevent  exercise  of,  misde- 
meanor, §6092. 
LEASING  (pee   Estates   in   Real   Prop- 
erty: Powers)— 
of  realty,  contract  for  written,  §4232. 
of  house  for  improper  purposes,  misde- 
meanor, §6237. 
property    for   lottery   purposes,    misde- 
meanor, §6247. 
.  premises    for   public    nuisance,    misde- 
meanor, §6278. 
real  property  for  illegal  purposes,  §§6247, 
6253,  650J. 
LEGACIES  AND  DEVISES  (see  Payment 

OP  Debts  and  Legacies;  Wills)— 
LEGALIZED      (see     Acknowledgment; 
Conveyances,  Defective)— 
defective  acknowledgments,  §§4294-4296. 


LEGALIZED  (continued)— 

certain  foreclosure  sales,  §§5356, 5357. 
certain  acts  of  executors,  administrators, 

§5670. 
certain  payments,  §5782. 
LEGATEES—  • 

liability  of,  for  debts  of  testator,  §5586. 
apportionment.  §5.587. 
judgment — discharge,  §5588. 

LEGISLATURE  (see  Index  to  Vol.  1)— 
disturbance  of  session,  a  misdemeanor, 


altering  drafts  or  bills,  a  felony,  §6010. 

altering  engrossed  copy  of  bill,  §6011. 
bribery  of  members,  how  punished.  §6013. 
members  receiving  bribes,  punishment. 


witnesses  summoned  before,  §6014. 

refusing  to  testify,  §6014. 
member  disqualified,  when,  §6016. 
LEGITIMATIZED— 

children,  by  subsequent  marriage  of  par* 
ents,  §3887. 
LETTER— 

carrying,  to  and  from  convicts,  misde- 
meanor, §6087. 
sending  threatening,  with  intent  to  ex- 
tort, §6418. 
to  do  unlawful  injury,  misdemeanor, 
§6419. 
opening  or  reading  sealed,  misdemeanor, 

§6463. 
sending,    complete   when   dei>o6ited  in 
post  office,  §6515. 

LETTER  OF  RECOMMENDATION— 
forged  or  false,  misdemeanor,  §6427. 

LETTERS— 

forms  of,  testamentary,  §5900. 
administration  with  will,  §5910. 
administration,  §5911. 
guardianship,  §5912. 

LETl'ERS  PATENT  (see  Actions  to  Va- 
cate Charters) — 

I^VY  (see  Index  to  Vol.  1)— 
(see  Justices'  Courts) — 
when  homestead  not  selected,  §3945. 
of  execution  on  real  property,  §4923. 
on  personal,  same,  §4924. 
w^hen  cannot  be  removed,  §§'4925,  4926. 
on  choses  in  action,  §4927. 
on  money,  §4928. 
on  growing  crops.  §4929. 
on  chattels  pledged  or  mortgaged,  §4930. 
of  execution.  §§4921-4930. 
on  excess  allowed  in  execution,  §4950. 
stay  of  execution  after,  §4955. 
against  heirs.  §5592. 
without  authority,  §6416. 

LEVYING  WAR— 

constitutes  treason.  §5986. 
defined,  §§5990,  5991. 

LIABILITY— 

of  next  of  kin,  §5583. 
of  legatees,  §5586. 

LIBEL— 

or  slander,  pleadings  in,  §§4793,  4794. 
requirements  before  suit  in,  §4795. 
evidence  in  prosecutions  lor,  §5101. 
defined,  §6165. 
misdemeanor,  §6166. 
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UBEL  (continued)— 

publication  of,  deemed  malicious,  §6167. 

justitied  or  excused,  §6167. 
publicatioa  of,  defined,  §6168. 
liability  of  editors,  etc.,  §6169. 
what   may   be    shown   in    defense, 
§6169. 
prosecution,  maintained  when,  §6170. 
actual  malice  to  be  proved,  §6170. 
does  not  apply  to  heading  of  articles, 
etc.,  §6171. 
indictment  for,   in    newspaper,    where 

found,  §6172. 
defendant    indicted    and    tried    where, 

§6173. 
privileged      communications,      defined, 

§6174. 
extorting  money  to  preventing  publica- 
tion of,  misdemeanor,  §6175. 
sending   letter,  threatening  to  publish, 

how  punishable,  §6418. 
indictment  for,  §6731. 
LIBRARY  (see  Index  to  Vol.  1)— 

(see  Public  Libbary)— 
UCENSE  (see  Index  to  Vol.  1)— 
marriage.  Issuance  of,  §§3875,  3876. 
pawnbroker  acting   without,   guilty   of 
misdemeanor,  §6262. 
LIEN  (see  Index  to  Vol.  1)— 

note  or  contract,  for  seed  grain,  §4222. 

filing,  enforcement  of,  §4224. 
on  building, structure,  water-craft,  §4297. 
for  grading  land,  drain,  vault,  sidewalk, 

gutter,  sewer,  §4298. 
on  railway,  telegraph,  telephone,  electric 

light,  gas  pipe,  subway,  §4299. 
fastens  on  all  Interests — except,  §4300. 
follows  land  in  executory  contract,  §4301. 
limited  to  actual  value,  when,  §4302. 
promissory  note    will    not    discharge, 

§4303. 
rights  of  executors  and  administrators  In, 

§4304. 
fraud  In  purchasing  material,  §4305. 
creation  of,  statement,  filing,  etfect,  §4306. 
immaterial  inaccuracies  in,  §4307. 
not   necessary  to   file   separate,   when. 


enforcement  of  proceedings,  trial,  judg- 
ment, etc.,  §4309. 
sale  of  leasehold,  §4310. 
sale  of  movable  building,  §4311. 
sale  of  railways,  etc.,  §^12. 
discharge  of,  bow  made,  §4313. 
by  sub-contractor,  notice,  effect,  §4314. 
for  labor  on  personal  property,  §4315. 
by  carrier,  storage,  keeper  of  stock,  §4316. 
for  wnges  authorized,  §4317. 

extent  of,  §4318. 

not  impaired,  §4319. 

cannot  be  waived,  §4320. 

notice     when     property     attached, 
§4321. 
priority  of,  labor— first,  §4322. 
material— second,  §4323. 
filing  lien,  §4324. 
suit  on,  when  brought,  §4325. 
jurisdiction  of  justices,  §4326. 
failure  to  pay  laborer,  penalty,  §4332. 
for  service  fee,  authorized,  §4333, 

filing  of  same,  §4334. 
judgment,  sale  under,  §4327. 
division  of  property  for  sale,  §4328. 
construction  of  law,  §4329. 


LIEN  (continued)—  ^ 

priority  of,  over  incumbrance,  §4330. 
conclusive  evidence,  §4.S31. 
of  attorneys,  extent  of,  §§4371-4373. 
transcript   of   justice^s   judgment    is   a, 

§4581. 
how  charged  in  partition,  §5458. 
bar,  when  In  sale  of  realty,  §5488. 
of  judgment,  §§4890-4894. 
of  attachments,  §4997. 
when  judgment  not  a,  §5582. 
levy  against  heirs,  §5592. 
mortgages,  discharge  of,  §5936. 
secreting,  selling,  etc.,  property  covered 
by,  misdemeanor,  §§6428,  6429. 

LIFE— 

intentional  taking  one^s,  suicide,  §6095. 
attempt  to  take  one's,  criminal,  §6097. 
aiding  suicide,  felony,  §§6098,  6099. 
endangering,  by  placing  gunpowder,  etc., 
feloS^,  §6464. 

LIFE   ESTATES    (see   Estates   in    Real 
Property)— 

LIFE  INSURANCE  COMPANIES  (see  Index 
to  Vol.  1)— 

Lmrr- 

of  fine  to  be  imposed,  §6528. 

LIMITATION— 

of  effect  of  this  act,  §5951. 

of  time  for  finding  what  indictment, 
§§6199,  6735. 

of  powers  of  county  commissioners, 
§§857,  858. 

on  powers  of  town,  §1087. 

of  powers  of  cities,  §1243. 

on  liens  for  manual  labor,  §2277. 

act  regulating  holding  of  real  estate  sub- 
ject to,  §2835. 

LIQUORS— 

child  not  allowed  where  sold,  §§6205, 
6206. 

adulteration  of,  misdemeanor,  §6287. 

prohibited  in  jails,  §§61)09-6911. 

impure,  spirituous,  fermented  or  malt, 
forbidden,  §487. 

to  traffic  In  Intoxicating  liquors,  §1237. 

application  for,  to  sell  liquor,  §§1846, 
1847. 

fee  In  cities  of  over  ten  thousand  inhabit- 
ants, §1850. 

fee  in  cities  of  less  than  ten  thousand  in- 
habitants, §1851. 

fee  in  county,  village  or  borough,  §1852. 

fee  must  be  paid  before,  effective,  §1853. 

restricted  to  premises  named,  §1854. 

who  shall  not  receive,  §1865. 

in  counties,  local  option,  §1856. 
list  of,  §1857. 

expiration,  §1858. 

revocation  of,  for  violation  of  law,  §1862. 
by  county  commissioners,  §1863. 
upon  conviction  in  any  court,  §§1864, 
1865. 

sale  without,  prima  facie  evidence  of 
what,  §1887. 

LIS  PENDENS— 

notice  of  filed,  when,  §4309. 
notice,  filing,  discharge,  §5443. 
of  no  personal  claim,  §5444. 

LISTING  PROPERTY  (see  Index  to  VoL  1). 
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LITERATURE— 

obscene,  seliing,  etc.,  §6233. 
mailing,  sending,  etc.,  §6235. 

LOCK— 

on  canal,  etc.,  injury  to,  punished,  §6460. 
LOCOMOTIVE  (see  Railways)— 
LOGS  AND  LUMBER  (see  Index  to  Vol.  1). 

LOST  PROPERTY— 

Jseeping  ol,  when  larceny,  §6400. 

LOTTERY— 

defined,  provisions  relating  to,  §§628d- 
6249. 

M. 

MACm;^ERY— 

liability,  for  negligent  use  of,  causing 

death,  §§6120,  6124. 
malicious  injury  to,  how  punished,  §6460. 
UAGISTRATE— 

solemnizing  unlawful  marriage,  guilty  of 

misdemeanor,  "§6271. 
may  arrest  persons  about  to  engage  in 

prize-iight,  §6331. 
offenses  in  presence  of,  §6605. 
examination  before,  §6625. 
call  another  to  aid,  when,  §6627. 
MAIL—     ' 

service  of  notice  by,  §§4810,  4811. 
MAILING— 

obscene   literature,    etc.,    misdemeanor, 
§6235. 
MAIMING— 

defined,  punishment  for,  §§6131-6136. 
MALFEASANCE— 

by  public  oflicers,  felony,  §6343. 
by  county  treasurer,  §6345. 
of  public  examiner,  §415. 
in  county  auditor's  olfice,  §888. 
MALICE— 

presumed  on  publication  of  libel,  §6167. 
not  against    editor,   etc.,    of  news- 
paper, §6170. 
not    in   privileged    communication, 
§6174. 
term  defined,  §6535. 
MALICIOUS  INJURY— 

to     property,    defined    and     punished, 
§§6456,  6460,  6471. 
MALICIOUS  MISCHIEF— 

unlawfully    entering    building,    misde- 
meanor, §6366. 
injurv  to  railway  trains,  etc.,  punished, 

§6456. 
destroying  building,  vessel,  etc.,  by  ex- 
plosive substance,  §6467. 
setting  fire  to  growing  crops,  etc.,  §6458. 
exhibiting  false    lights,    signals,    etc., 

§6469. 
injurv  to  public  highways,  bridges,  etc., 

§6460. 
injuries  to  wood,  timber,  etc.,  §0461. 
MALICIOUS  PROSECUTIONS— 
under  school  laws,  §3362. 

MALPRACTICE  (s^e  Physician;  Attor- 
ney)— 

MANDAMUS— 

writ  of,  regulated,  §5277. 
office  of  writ  of,  §5278. 
when,  shall  not  issue,  J5279. 


MANDAMUS  (conthiued)— 

alternative  or  peremptory,  §5280. 

jurisdiction  to  issue,  §5281. 

allowance,  service,  §5282. 

peremptory  writ  in  first  instance,  §5283. 

answer,  §5284. 

new  matter,  no  answer,  §5285. 
amendment,  issue,  trial,  §5286. 
trial  of  issues  of  fact.  §5287. 
judgment  for  plaintiff,  §5288. 
disobedience  of  writ,  penalty,  §5289. 
appeal,  §5290. 
common  carriers,  schedules,  when  sub* 

ject  to,  §614  {g). 
to  compel  levy  of  assessment,  §3772. 
MANIFEST— 

making  false,  of  vessel,  punished,  §6440. 
MANSLAUGHTER— 

aiding  suicide  is,  in  first  degree,  §6098. 
a  species  of  homicide,  §6103. 
proof  of  death  required  to  convict,  §6104. 
in  first  decree  defined,  §§6113,  6114. 

killing  unborn  cbild,  by  injury  to  Its 
mother,  §§6115-45118. 

kinds  of,  enumerated,  §§6118-6126. 

woman  causing  abortion  on  herself, 
§6119. 

negligent  use  of  machinery,  §6120. 

mischievous  animals,  §6121. 

overloading  passenger  vessel,  §6132. 

bursting  of  boilers,  etc.,  §6123. 

explosion,   etc.,   of   steam  engines, 
§6124. 

by  intoxicated  physician,  §6125. 

explosion  of  gunpowder,  etc.,  §6126. 

punishment  for,  §6127. 

MANUFACTURING,     ETC.,    CORPORA- 
TIONS  (see  Index  to  Vol.  1)— 

MAP  (see  Index  to  Vol.  1)— 

MARCH  AND  NOVEMBER— 

sentences  of  convicts  to  expire  between, 
§6525. 

MARINE  INSURANCE  COMPANIES  (see 
Index  to  Vol.  1)— 

MARKET  VALUE— 

deemed  value  of  thing  stolen,  §6407. 

MARRIAGE  (see  Divorce;  Husband  and 
Wife)— 

proof  of,  §5103. 

by  certificates,  records,  §5104^ 

is  a  civil  contract,  §3872. 

marriageable  age,  §3874. 

prohibited  from,  when,  §3874. 

license,  issuance  of,  §§3875,  3876. 

who  may  solemnize.  §3877. 

solemnized  by  unauthorized  person,  pen- 
alty for,  §3878. 
without  authority,  not  void,  §3879. 

credentials  to  solemnize,  §3880. 

duty  before  solenmizing,  §3881. 

form  of  solemnization,  §3882. 

illegal  solemnization  of,  §3883. 

certlflcate  and  record  of,  §§3884-3886. 

subsequent,  of  parents  legitimatizes  chil- 
dren, §3887. 

form  of,  by  Quakers,  is  valid,  §3888. 

of  female  ward,  §6747. 

of  women  by  compulsion,  felony,  §6195. 
evidence  required  to  convict  of,  §6197. 

seduction,  under  promise  of,  §6198. 

when  bar  to  prosecution,  §6199. 

unlawful,  §§6212-^215. 
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MABRIAGE  (continued)— 

solemnizing  of  idiots,  minors,  etc.,  mis- 
demeanor, §6271. 

MABBIBD  WOMEN  (see  Divorce;  Dower 
AKD  Curtesy;  Husband  and  Wife)— 

separate  estate  of,  §38(55. 

power   to   contract,   liability  for  torts, 
§3866. 

bnsband  to  join,  in  conveyance,  §3866. 

guardians  to  join,  same,  §3b66. 

curtesy  in  esuie  of,  §3866. 

conveyance   by,   after   divorce     decree, 
§3866. 

contracts   between    busband    and   wife, 
§3867. 

ante-nuptial  contracts,  §3868. 

neither,  or  husband  liable  for  debts  of 
other,  §3869. 

action  to  bar  dower  or  curtesy,  §3870. 

legal  personal  identity  of  wife,  §3871. 

powers  granted  to.  §4047. 

power  to  dispose  of  estate  in  fee,  §4055. 

may  execute  powers  by  grant  or  devise, 
§4070. 

acknowledging  instruments,  §4293. 

actions  by  anUagainst,  §4724. 
in  name  of  busband,  §4725. 

crime  committed  by.  In  presence  of  hus- 
band, not  excusable,  §5971. 

deposits  in  savings  banks  by,  and  minors, 
§2381. 

trust,  safe  disposit,  etc.,  companies  exe- 
cute trusts  for,  §2701. 

MASTER  (see  Apprentices)— 

death  of,  discharges  apprentice,  §3851. 
duties  in  educating  apprentice,  §3857. 
tre  itment  of  apprentices  by,  §3857. 
action  against,  on  apprentices  indenture, 
§3859. 
damages,  discharge  of  minor,  §§3860, 
8861. 
complaint  against,  for  misconduct,  §3862. 

judgment  and  costs,  §§3863,  3864. 
killing  of,  by  servant,  §6105. 

MATERIA!^ 

second  lien  for. 


MAYHEM  (See  Maiming)— 

McTAVlSH.  W  — 

governor  of  Assinnebolne,  acknowledg- 
ments by,  legalized,  §4170. 
MEASURES— 

false,  and  weights,  §§6442-6444. 

MEDICINE  (see  Index  to  Vol.  1)— 

adulteration  of,  misdemeanor,  §6287. 
MEETING  (see  Index  to  Vol.  1)— 
annual,  of  judges,  §4440. 
religious,  disturbance  of,  misdemeanor, 
§6189. 
disturbance  of  lawful,  §6316. 
MEMORANDUM— 

auctioneer's,  §4228. 
MESSAGE  (see  Telegram)— 
MESSENGER— 

mutilation,  etc.,  of  election  returns  by, 
§6468. 
MILEAGE  (see  Fees)— 

allowed  for  carrying   election   returns, 

§37. 
allowed  members  of  Legislature,  §229. 
of  county  commissioners,  §842. 
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MILEAGE  (continued)— 

and  charges  allowed  county  treasurer, 

§914. 
for  jurors  and  witnesses  attending  court 
at  Perham,  §4468. 
at  Sauk  Center,  §4469. 
per  dtem  and,  of  appraisers,  commission- 
ers and  others,  §5241. 
allowed  witnesses,  §5248. 
for  witnesses,  when  allowed,  §5262. 
MILITARY  CODE  (see  Index  to  Vol.  1)— 
MILITARY  PUNISHMENTS— 

not  affected  by  this  code,  §6543. 
MILLERS  AND  MANUFACTURERS'  MU- 
TUAL INSURANCE     (see    Index  to 
Vol.  1)— 
MILK  AND  CREAM— 

adulteration  of,  forbidden,  §464. 
pure,  for  butter  and  cheese,  §465. 
pure  milk  defined,  §466. 
condensed  milk,  §467. 
impure  cream,  §4(58. 
licence  to  sell  milk,  §469. 
care  of  cows,  use  of  impure,  punished, 
§472. 
MINING  AND  MANUFACTURING  COR- 
PORATIONS  (see  Index  to  Vol.  1)— 

MINISTER— 

solemnizing  unlawful  marriage,  §6271. 

MINISTERIAL  OFFICERS— §6056-6058. 

MINORS  (see  Children)— 

consent   of,  over  14,   to  apprenticeship, 

§3849. 
discharge  of,  apprentice,  §3861. 
excluded  in  certain  trials.  §4424. 
injuries  to,  action  for,  §4723. 
children's  earnings  exempt,  §4949. 
who  are,  §5741. 
appointment    of    guardian   by,    §§5744, 

5745,  5746. 
duty  of  persons  to  support,  §6203. 
solemnizing  marriage  of,  §6271. 
convicted  of.  be   sent   to   state   reform 

school,  §6533. 
exclusion  from  court  room,  §6822. 
selling  tobacco  to,  §6309. 
using  fire-arms,  §6310. 

MINUTES— 

motion  made  on  iudges,  §4871. 
proof  of  conviction  by  copy  of,  §5110. 

MISCARRIAGE    (see    Abortiqn;     Man- 
slaughter)- 

MISCELLANEOUS  CRIMES— 
enumerated,  §6505-6508. 

MISCHIEF  (see  Malicious  Mischief)— 

MISDEMEANOR— 

general  provisions — 
division  of  crimes,  §5953. 
definition  of,  §5955. 
punishment  of,  §§5955,  5960,  5962. 
no  accessories  to,  §5977. 
rescue  of  prisoner  charged  with,  §6027. 
escape  of  prisoner  charged  with,  §6030. 

aiding  escape,  §§6032-6035. 
compoundins:,  how  punished,  §6066. 
common  barratry  declared  a,  §6071. 
contempt  of  court,  §6076. 
committing  prohibited  act  is,  §6082. 
entering    building    to   commit    felony. 
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MISDEMEANOR  (continued)— 
petit  larceny  declared  a,  §(5397. 
aiding  commigsiou  of,  §6514. 
attempt    to    commit,  punished,   §§6517, 

6518. 
conviction  of  felony  after,  §6519. 
concealing  birih  of  issue,  §6521, 
by  child  under  sixteen,  §6033. 
enumeration  of— 
accessory  to  misdemeanor,  §6514. 
act  prohibited  by  law,  §6082. 

of  intoxicated  physician,  §6265. 
not  expressly  forbidden,  §6508. 
acrobatic  exhibitions  without  network, 

§6274. 
adulterating  food,  liquors,  etc.,  §6287. 
advertisement  of  lotteries,  §6242. 
aid.  refusing  to  give  to  officer,  §6063. 
aiding  escape,  etc.,  of  prisoner,  §§6032, 

6033. 
misdemeanor,  §6514. 
animals  (see  Cbuelty  to  Animals) — 
apothecary  not  labeling  drugs,  §6282. 
appointment,  offering  reward  lor,  §6001. 

receiving  reward  for,  §6002. 
arrnignment  unnecessary,  §0744. 
arrest  without  authority,  §§6061,  6592. 
refusing  to  malse,  §6064. 
rioter,  refusing  to,  §6322. 
swindlers,  conductors,  etc.,  refusing 

to,  §6260. 
of  dead  body,  §6229. 
assembly,  unlawful,  §6319. 

unlawful,  remaining  at  place  of,  af- 
ter warning,  §§6320,  6321. 
attempt  to  induce  witness  to  withhold 
testimony,  §0053. 
to  induce  challenge  to  duel,  §6160. 
to  extort  by  verbal  threats,  §6420. 
attorney,  misconduct  of,  §6078. 

defense  of  criminal,  by  partner,  §6605. 
bank,     insolvent,     receiving     deposits, 
§6447. 
■    barratry,  common,  §6071. 

bell,  neglect  to  ring,  on  railroads,  etc., 

§6299. 
betting  on  games,  etc.,  §6252. 
birth  of  child,  concealing,  §6210. 
books  and  seal,  refusing  to  surrender, 

§6007. 
borrowed  property,  selling,  etc.,  §6431. 
building,  entering  unlawfully,  §6366. 
leasing  for  lottery  purposes,  §6247. 
leasing  for  nuisance,  §6278. 
permitting  gambling  in.  §6253. 
burglar's  tools,  possessing,  §6369. 
car,  neglecting  to  eject  swindlers  from, 

§6260. 
cemeteries,    injury    to  works  of  art  in. 


challenge  acting  after,  by  grand  juror, 


to  duel,  attempt  to  induce,  §6160. 
posting  person  for  failure  to,  §6161. 
child,  admitting  to  saloons,  dance  houses, 
etc.,  §6205. 
concealing  birth  of,  §6210. 
employing  as  rope  walker,  etc.,  §6206. 
coercing   person   by  threats    to  do  act, 

§6470. 
command  by  magistrate  to  make  arrest, 

refusing  to  obey,  §6064. 
compounding  misdemeanor,  §6066. 
concealed  weapons,  carrying,  §6291. 


MISDEMEANOR  (continued)— 

conductors,  etc.,  neglecting  to  arrest 
swindlers,  §6200. 

conspiracy,  §6092. 

constables,  buying  things,  purposes  of 
suit,  §6074. 

contagious  disease,  exposing  self  or  an- 
other to,  §6305. 

contempts  of  court  (enumerated),  §6076. 

contracts,  public    officer  interested    in, 


conveyances,  permitting    swindling  in, 

public,  §6260. 
convict,  unlawful  communication  with. 


corporations,  officers  making  false  re- 
ports, §0449. 

court,  contempts  of,  §6076. 

crops,  standing,  malicious  injury  to, 
§6470. 

custody  of  officer,  taking  property  from» 


dead,  unlawful  dissection  of,  §6224, 

dead  body,  arresting,  §6229. 

defending  criminal  by  partner  of  prose- 
cuting attorney,  §6505. 

defrauding  hotel  keepers,  §6273. 

delay  in  taking  prisoner  before  magis- 
trate, §6060. 

deposit,  insolvent  bank  receiving,  §6447. 

disease,     exposing   self  or   another   to. 


disorderly  house,  keeping,  §6237. 
dissection  of  dead,  unlawful.  §6224. 
duel,  attempt    to  induce  challenge    to, 

§6100. 
duty,    omission   of,   by   public    officer, 
§§5999,  6081. 
neglect  of,  by  officer,  §6059. 
preventing  officer  from  doing,  §.5996. 
resisting  officer  in  performance  of, 

§5997. 
violations  of,  by  railroad  employ^, 
§6300. 
dnties,  officer   selling  right  to  perform^ 


employ^  of  railroad,  Tiolation  of    dutj 
by,  §§62(>0,  6300. 

engine,  steam,  mismanagement  of.  §6270. 

engineer,  acting  by  illiterate,  §0297. 
intoxicated,  running  trains,  §6298. 

entry,  forcible  and  detainer,  §6333. 

escaped  prisoners,  concealing  or  harbor- 
ing, §6035. 

escaping  when  held   for  misdemeanor, 
§6030. 

evidence,  destroying  written,  §6051. 
suppressing  by  threats,  etc.,  §6069. 

execution  of  process,  resisting,  §6323. 

exposure  of  person,  §6251. 

extortion,    attempt   by   verbal    threats, 
§6220. 
of  unlawful  fees,  §6217. 

extortion,  to  prevent  libel,  §6175. 

false     certificates     by     public     officer, 


statement  in  regard  to  taxes,  making, 


testimony,  attempt  to  induce  witness 
to  give,  §6053. 
fee  for  services  not  rendered,  officers  tak- 
ing, §6000. 
officers  taking  unlawful,  §5998. 
unlawful,  extortion  of,  §6417. 
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MISDEMEANOR  (continued)— 

ferry,  running  without  licenge,  §6294. 

violating,  recognizance  given  to  run, 
§(5295. 
fictitious  name  to  subscription  for  stock, 

signing,  §G445. 
fire-arms,  discharging  in  public  places, 
§(5335. 

discharging  or  aiming,  §6301. 
firemen,  interfering  with,  §6293. 
food,  adulterating,  §0287. 

unwholesome,  disposing  of,  §6288. 

sale  of  unstamped  imitation,  §6303. 
forcible  entry  and  detainer,  §6333. 
fornication,  §6219. 
funeraU  disturbing,  §6230. 
gambling,  §6251. 

allowing  on  premises,  §6253. 

betting,  at  table.  §6252. 

apparatus,  keeping,  §6251. 

allowed    by    officer    of    vessel,    etc, 
§6260. 
grand  juror,  acting  after  challenge,  al- 
lowed, §6077. 

disclosing  secrets,  §6084. 
guarding  ice  cutting,  neglect  in,  §6302. 
gunpowder,  keeping  unlawfully,  §6279. 
harboring  escaped  prisoners,  §6235. 
health  officer,  obstructing,  §6280. 

laws,  violating,  §6281. 
highway,  maintainingnuisanceon,  §6304. 

depositing  filth,  etc.,  on,  §6304. 
hotel  keepers,  defrauding,  §6273. 
ice  cutting,  neglecting  to  guard,  §6^02. 
idiots,  lunatics,  etc.,  cruelty  to,  §6272. 
indecent  articles,  selling,  lending,  etc., 

§6234. 
indictment,  disclosing  finding  of,  §6083. 
injury,  malicious,  to  properly,  §6461. 

to  standing  crops,  §6465. 

to  works  of  art,  etc  ,  §6466. 
insuring  lottery  tickets,  §6245. 
intoxicated  engineer,  etc.,  running  trains, 
§6298. 

physician,  act  of,  §6265. 
intruding  into  public  offices,  §6005. 
junk  dealer  refusing    to    exhibitr  stolen 

property,  §6263. 
juror,  grand,  disclosing  secrets,  §6084. 

acting  after  challenge,  allowed,  §6077. 

intimidating,  §6068. 
justice,  officer  doing  act  to  hinder,  §6057. 
labels,  sale  of  poison  without,  §6285. 
lands,  taking  possession  of  after  lawful 

removal  from,  §6334. 
larcency,  petit,  §6397. 
legislature  (see  Legislature) — 
letter,    opening,    or   publishing   sealed, 


loyment  by. 


sending  threatening,  §6419. 
letter,  false,  obtaining  empio^ 

§6427. 
libel,  publication  of,  §6166. 

threat  to  publish,  §6176. 
license,  pawnbroking  without,  §6262. 
liquors,  adulterating,  §6287. 
literature,  obsence,  mailing,  etc.,   §6235. 
lottery  tickets,  selling,  §§6241-6247. 
malicious  injuries  to  property,  §6461. 

to  standing  crops,  §6465. 
maliciously   procuring   search   warrant, 


marriage,  solemnizing  unlawful,  §6371. 
meastures,  using  false,  §6442. 


MISDEMEANOR  (continued)— 

minor,    endangering   life   or  morals  of, 
§6204. 
failure  to  support,  §6204. 
misdemeanor,  aiding  to  commit,  §§5977, 
6514. 
compounding,  §6066. 
escapinjr  when  held  for,  §6030. 
harboring  escaped  prisoner,  §6035. 
rescuing     prisoner    charged     with, 
§6027. 
mortgagor  personal  property  selling  se- 
cretly, §§0428,  6429. 
neglect  of  duty  by  officer,  §6059. 

to  ring  bell,  etc.,  on  railroads,  §6299. 
to  guard  ice  cutting,  §0302. 
network,  exhibitions  without,  §6274. 
nuisance,  public,  commit! ing,  §6277. 
leasing  building  for,  §6278. 
maintaining  on  highway,  §6304. 
oath,     public     officer    acting    without, 


obscene  literature,  sending,  mailing,  etc., 

§6235. 
obscene  prints,  possession,  etc.,  §5233. 
obstructing  health  officer,  §62h0. 

officerin  discharge  of  his  duty,  §6065. 

officer  (seeOFFlCEK) — 

parks,  willful  injury  to  works  of  art  in, 

<.6466. 
pawnbroker,  selling  before  time  to  re- 
deem, §§(5262. 6204. 
person,  exposure  of,  §§6231,  6232. 
personal  property,  mortgagor  of,  selling 

secretly,  etc.,  §^642S,  6429. 
personating  officers,  etc.,  §6425. 
petit  larceny,  §6397. 
physician,  intoxicated,  act  of,  §6265. 
poisons,  sale  of,  when,  §§0283.  6284. 
posting  person  for  failure  to  challenge, 

§6101. 
premises,  used  for  dangerous  exhibitions, 

§<>301. 
prescriptions   by  unauthorized  persons, 

§6280. 
pressure  of  steatn,  unauthorized,  §§6268, 

6269. 
preventing  officer  from  doing  duty,  §5906. 

witness  from  appearing,  §6052. 
principals,  all  parties  to  a  misdemeanor 

are,  §5977. 
prisoners,  rescuing,  §6027 
aiding  escape  of,  §§603 
harboring,  after  escape,  §6084. 
refusal  to  receive,  §6058. 
delay  in  taking,  before  magistrate, 
§6060. 
prize-fighting,  aiding,  etc.,  §6324. 

betting  on,  §6326. 
process,  resistipg  execution  of,  §6323. 
prohibited  aet,  commission  of,  §6082. 
property  borrowed,  selling,  etc.,  §6431. 
taking  from  officer's  custody,  §6028. 
malicious  injuries  to,  §6461. 
seizing  by  officer,  §6061. 
prosecuting  attorney,  defense  of  criminal 

by  partner  of,  §6505. 
public  indecency,  §6232. 
public  nuisance,  committing,  §6277. 

leasing  building  for,  §6278. 
public  officers  acting  before  qualification, 

§5993. 
publication  of  libel,  §6165. 
publishing  sealed  letter,  §6463. 
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MISDEMEANOR  (continued)— 

refusal   of   officer   to   receive   prisoner, 
§6058. 
of  witness  to  testify  before  Legisla- 
ture, §6015. 
of    witness   to    attend   Legislature, 

§6014. 
to  exhibit  record  of  names  of  pur- 
chasers of  poisons,  etc.,  §6284. 
to  exhibit  stolen  property  by  junk 

dealers  or  pawnbrokers,  §6263. 
to  aid  officer,  §6063. 
to  arrest  rioter,  §6322. 
to  make  arrest  when  commanded  by 

magistrate,  §6064, 
to  surrender  seul  and  books  to  suc- 
cessor in  public  office,  §6007. 
religious  act,  preventing  performance  of, 

§6188. 
religious  meetings,  disturbing,  §6189. 
remaining   at  uuiuwtui    assembly    after 

warning,  §§6320.  6321. 
reports,  false,  §6449. 
rescuing  prisoner,  §6027. 
reward  for  appointment  to  office,  offering 

of,  §§6001,6057. 
rioting,  <)6318. 
Sabbath  breaking.  §6187. 
search  warrant,  execution  of,  by  officer, 
with  unnecessary  severity,  §6«>62. 
procuring  maliciously,  §6086. 
secrets,  disclosing  by  grand  juror,  §6084. 
service  not  rendered,  officer  taking  fees 

for,  §6000. 
session  of  I^egislature,  disturbing,  §6008. 
slung  sliots,  making,  selling  or  carrying, 

§§6289,  6290. 
solemnizing  unlawful  marriage,  §6271. 
stamping  false  weis:ht8,  §6444. 
standing  crops,  injury  to,  §6465. 
steam,  causing  undue  pressure  of,  §§6268, 
6269. 
-   successor  refusing  to  surrender  seal  to, 
§6007. 
Sunday  services,  process  on,  §6186. 
supporting  minor,  failure  in,  §6203. 
taxes,  milking  false  statement  in  regard 

to,  §6317. 
telegram,  divulging  contents  of,  §6462. 
testimony,  inducing  witness  to  givef alse, 

§6053. 
things  in  action,  buying  for  suit,  §6074. 
tlireat,    coercing   person  to  do  act  by, 
§6470. 
suppressing  evidence  by,  §6069. 
verbal,  attempt  to  extort  by,  §6420. 
to  publish  libel,  §6175. 
written,    to    injure,    delivering    or 
sending,  §6419. 
ticket,  lottery,  advertising  insurance  of, 


tools,  burglar^s,  possessing, 

vessel,  officer  of,  allowing  gambling,  etc., 


passenger,  overloading,  §6267. 
weapons,  carry ii\g  concealed,  §6291. 
weight,  using  false,  §6442. 

possessing  false,  §6443. 

stamping  false,  §6444. 
witness  refusing  to  attend  Legislature, 
§6014. 

refusing   to   testify  before  Legisla- 
ture, §6015. 

preventing  from  appearing,  §6052. 


misdemeanor  (continued)— 

inducing    to   give   false    testimony, 

§6052. 
inducing    to    withhold     testimony, 
§6052. 
woods,  setting  fire  to,  negligently.  §6292. 
works  of  art,  willfnl  injury  to,  §6466. 
written  evidence,  destroying,  §6051. 

threat  to  injure,  §6419. 
unlawful  votes  and  acts  at  primary  elec- 
tions are,  §92. 
inspector    receiving    fraudulent   ballot, 

guilty  of,  §93. 
for  auditor  or  city  clerk  to  neglect  duties, 

§179. 
for  judge  or  clerk  of  election  to  neglect 

duties,  §§180,  181. 
by    county    auditor    or     commissioner 
through  neglect,  §831. 
MISNOMER— 

in  indictments,  §6725. 

MISSILE— 

throwing    at   railway    train,    punished, 
§6456. 
MISSISSIPPI  RIVER— 

protection  of,  §§6312,  6313. 
MISTAKES     AND    AMENDMENTS    (see 

Pleadings)— 
MISTRESSES— 

chapter  on  apprentices  applies  to,  §3850. 
MONEY  (see  CouNTKRFKiT)— 
MONUMENT— 

of  boundary,  injury  to,  how  punished. 

§6460. 
!n   cemetery,   injury   to,   misdemeanor, 


MORALS  (see  Child;  Public  Morai^s)— 
public  conspiracy  to  commit  act  injur- 
ious to,  misdemeanor,  §6092. 

MORBID  PROPENSITY— 

to  commit  crime,  when  no  defense,  §5970. 

MORTGAGEE— 

refusal  of,  to  discharge  mortgage,  §414S. 
when,  entitled  to  possession,  §5407. 
and  who  may  purchase   at  foreclosure 
8al%  |5351. 

MORTGAGES  (see  Chattel  Mortgages; 
Conveyances)- 

1.  Foreclosure  by  Advertisement. 

2.  Foreclosure  by  Action. 

3.  Fees  on  Foreclosure. 
trust  to  sell,  or,  §4018. 

power  of  attorney  to  make  lease  bound 

by, §3067. 
effect  of  the,  §4068. 
power  otsale  in,  §4088. 
discharging — ^record,  §4147. 
refusal  of  mortgagee  to  discharge,  §4148. 

when,  foreclosed,  §4149. 
partnership,  legalized,  §4157. 
seal  on,  §4192. 

grantor's  seal  on,  §§4193-4195. 
property  under,  garnished,  §5007. 
when  assets,  §57(fe. 
redemption,    purchased     by     executor, 

§§5709.  5710. 
payment  of,  or  security,  §5738. 
when  executor,    etc.,    may    mortgage. 
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MORTGAGES  (continued)— 

selling,  secreiiufff  etc.,  personal  property 
covered  by,  lulsdemeanor,  §§6428,  6420. 

to  secure  construction  bonds  for  rail- 
roads, §§2529-2532. 

associatious  loaning  money  on,  of  realty, 
§§2707-2709. 

1.     FOBECLOSUKE  OF,  BY  ADVERTISEMENT— 

within  fifteen  years,  §5344. 
requiremenis,  §5345. 
notice,  publication  and  service,  §5346. 
form  of  notice.  §5347. 
sale,  when,  where,  how,  §5348. 
postponement  of  sale,  §5349. 
distinct  tracts  sold  separately,  §5350. 
mortgagee,  etc.,  may  purchase,  §5351. 
interest  of  purchaser,  §5352. 
surplus  purchase  money,  §5353. 
recovery  of  surplus,  §5364. 
foreclosure  in  firm  name.  §5355. 
certain  sales  legalized.  §§5356,  5357. 
certificate  of  sale,  form  of,  §5358. 

not  invalid,  when,  §5359. 

operates  as  conveyance,  §6360. 

heretofore  executed  with  one  wit- 
ness, §5361. 

when,  may  be  set  aside,  §§5362-5364. 
affidavit  of  publication  and  ^ale,  §5365. 

to  be  recorded,  §§5366,  5367. 
effect  of  record,  §5308. 
affidavit    of   costs    and    disbursements, 

§5369. 
afiiduvits  legalized,  §5370. 
foreclosure  by  installments,  when,  how, 
:  §5371. 

sale  under,  §5372. 
foreclosure  bv  fnreign  executor,  §6373. 

sale  legalized,  §§5374,  6375. 
redemption  by  mortgagor,  etc.,  interest, 
§5376. 

by  creditors,  §5377. 

how  made,  §5378. 
certificate  of  redemption,  §6379. 

2.  Foreclosure  by  Action— 

to  conform  to  civil  actions,  §5380. 
summon<,  §5381. 

preceding  sections  applied,  §5382. 
judgment  for  amount  due,  and  order  of 
gale,  §5383. 

for  sale  of  whole  of,  premises,  §5384. 

for  strict  foreclosure,  §5385. 

installments,  §5386. 

proceedings  stayed,  same,  §5387. 
sale,  authority  for  making.  §5388. 

purchase  by  mortgagee,  §5389. 
confirmation  of  sale,  §5390. 

notice  of  application,  §5391. 
Judsrment    for    delivery   of   possession, 

§5392. 
entry  of  satisfaction  of  judgment,  §5393. 
surplus  brought  into  court,  §5394. 
surplus  to  be  invested,  §5395. 
redemption     by    mortgagor,     creditor, 

§5396. 
final  decree,  §6397. 

3.  Fees  on  Foreclosure — 

amount  allowed,  $6398. 
no   fees   unless   attorney    actually    em- 
ployed, §6399. 
collecting  and  retaining  fees,  §5400. 

MOTIONS  (see  Pleadings)— 
to  set  aside  indictment,  §6763. 


MOTIONS  (continued)— 

definition  of,  §48i6. 

in  vacation,  §4817. 

for  new  trial,  §4871. 

to  vacate  or  modify  injunction,  §6042. 
MOWER  COUNTY— 

certain  conveyances  in,  legalized,  §41^1. 
MUNICIPAL  CORPORATIONS  (see    Cix- 

lES)  — 

MURDER— 

species  of  homicide,  §6103. 
proof  of  death  required,  §6104. 
in  first  degree,  delined,  §6106. 
in  second  degree,  defined,  §6107. 

Icilliug  in  duel,  §6108. 
in  third  degree,  defined,  §6109. 
punishmeni,  first  degree,  §6110. 
second  degree,  §6111. 
third  degree,  §6112. 
MUSEUM— 

malicious  injury  to  articles  in,  §6467. 
MUTILATION  (see  Maiming)— 

of  public  records,  criminal,  §6038. 

by  certain  otficers,  felony,  §6056. 
of  election  returns,  etc.,  felony,  §6468. 

N. 

NAME  (see  Index  to  Vol.  1) 

(see    Change  of    Names   of  Per- 
sons)— 
divorce  decree  changing  wife's,  §3914. 
of  pleadings  in  Justice's  Court,  §4532. 
actions  against  defendants  under  firm, 
§4720. 
defendant  designated  by  any,  §4721. 
true  name  to  be  aslced  before  arraign- 
ment, §6758. 
of  defendant  in  indictment,  §6759. 
bringing  action  in  another's,  §6086, 
NARCOTIC— 

rape  of  female  under  infiuence  of,  §6191. 
NATURE— 

crime  against,  defined,  §6212. 
punishment,  §6212. 
NEGLECT— 

of    public   officer    to    execute    process. 


NEGLECT,       NEGLIGENCE,       NEGLI- 
GENT— 
terms  defined,  §6535. 
NEW  COUNTY— 

records  of,  §4139. 
NEWSPAPER— 

when  none  in  county,  §5943. 
liability  of  editors,  etc.,  for  publication 
of  libel,  §6169. 
what  maybe  shown  in  defense,  §6169. 
report  of  official  proceedings  in.  prose- 
cution for  libel  not  allowed,  uuless  ac- 
tual malice  is  proved.  §6170. 
does   not  apply  to   headings,    etc., 
§6171. 
indictment  for  libel   in,    where   found, 
§6172. 
trial  in  one  county  only,  §6173. 
NEW  TRIALS  (see  Trials)— 
NEXT  OF  KIN— 

liability  of,  for  debts  of  deceased,  §6589. 
amount,  apportionment,  §5584. 
contribution,  §5585. 
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NIGHT  TIME— 

term,  as  used  in  reference  to  crime   of 
arson,  defined,  §6353. 
in  reference  to  burglary,  §6361. 

NITRO-GLYCERINE— 

unlawful  keeping  of,  misdemeanor,  §6279. 
careless  use  of,  how  punislied,  §6279. 

NON-RESroENT— 

statute  running  against,  §4702. 
property,  where  attached,  §4713. 
occupant  holding  land  of,  §5421. 

JTOTARIES   PUBLIC    (see  Index    to   Vol. 

1)- 
defective  acknowledgments  by,  legalized, 

§4294. 
fees  of,  schedule  of,  §5244. 

HOTICE  (see  Index  to  Vol.  1)— 

(see  Pleading;  Publication;  Sum- 
mons)— 
of  hearing  of  petition  of  adoption,  §3929. 
of  entry  of  town  site,  §4093. 
record  of  conveyance  is,  §4132. 
when  record  not,  to  mortgagor,  §4133. 
of  foreclosure  of  chattel  mortgage,  §4207. 
proof  of,  in  foreclosure,  §4208. 
remedy  by  sale  after,  §4210. 
subsequent  purchaser  with,  §4235. 
purchaser  without,  protected,  §4245. 
of  assignment,  §4251. 
of  discharge  of  assignee,  §4255. 
of  assignee,  §4266. 
of  change  of  attorney,  §4368. 
when  property  attached,  §4321. 
of  lien  by  sub-contractor,  §4314. 
of  tri.il  and  issue,  §44.')7. 
of  execution  sale,  §§4588,  4828, 4934,  4935. 
of  motion,  §48 1 6. 
of  justification  of  sureties,  §4978. 
injunction  after,  §5040. 
of  appeal,  §5069. 
of  taking  depositions,  service  of,  §§5158, 

5159. 
written,  waived,  §5161. 
to  take  depositions  without  the  state,  §5176. 
to  perpetuate  testimony,  §5183. 
service  of,  to  take  what  depositions,  §5189. 
affidavit  of  publication  of,  §5197. 
to  county  attorney  in  habeas  corpus  cases, 

§5321. 
publication  and  service  in  foreclosure  of 

mortgage,  §§5346,  5347. 
of  application  for  confirmation  what  sale, 

§5391. 
to  quit,  in  estates  at  will,  §5406. 
of  lis  pendens,  §5443. 
of  sale  In  partition,  §5481. 
of  petition  for  probate  of  will,  §5647. 

defective  notice,  §5648. 
order  and,   for  hearing   what  petition, 


of  application  for  appointment  of  what 
guardian,  §§5755,  5756. 

of  final  settlement  by  guardians,  §5780. 

and  date  of  executori  etc.,  sale,  §§5799, 
6800. 
proof  of,  §5801. 
of  adjournment,  §5803. 

appraisement,  and  private  sale,  §5790. 

of  trial  on  appeal,  §5876. 

of  hearing,  petition  for  what  commit- 
ment, §5902. 

order  of,  by  Probate  Court,  §5930. 


NOVEMBER— 

sentences  of  convicts  to  expire  between 
March  and,  §6525. 
NUISANCE— 

action  to  abate,  §§588-591,  5442. 
NUNCUPATIVE  WILLS  (see  Wills)— 

wills  admitted  to  probate,  when,  §5651. 

O. 

OATHS  (see  Index  to  Vol.  1)— 
persons  required  to  take,  §4275. 
mode  of  administering,  §4276. 
who  may  administer,  generally,  §§4277, 
4278. 

county  auditors,  but   not  deputies, 
§4279. 

clerks  of  Federal  Courts,  §4280. 

town  and  city  clerks  and  recorders, 
§4281. 
forms  of,  enumerated,  §4282. 

substitution  of  words,  §4283. 
for  non-believer,  §4284. 
of    commissioners    taking    acknowledg- 
ments, §4291. 
and  duties  of  short- hand  reporters,  §4444. 
of  jurors,  §4507. 

mode  of,  obligatory  on  witness,  §5151. 
according  to  witness'  religion,  §5152. 
witness  may  affirm,  §5153. 
neglect  to  file,  and  bond,  when,  §5661. 
and  bond  of  guardian,  §5763. 
of  administrator  to  sell,  §§5796,  5797. 
terra,  deHned,  §6041. 
irregularity  in  administering,  §6041. 
oath  of  office,  §5993. 

OBJECTION— 

to  sufficiency  of  accusation  against  attor- 
ney, §§43S1,  4382. 

OBSCENE  ARTICLES— 

possessing,  selling,  lending,  etc.,  misde- 
meanor, §6234. 
mailing,  expressing,  etc.,  §6235. 

OBSTRUCTION— 

placing  on  railway,  how  punished,  §6456. 

OFFENSE— 

comjnitted  before  this  code  takes  effect, 
not  affected,  §6537. 
except  where  punishment  is    miti- 


gated, §6537. 
alia"      


'  not  bailable,  §6621. 
against  election  laws,  §§71-96. 
fine  for  selling  liquor  at  polls,  §178. 

persuading  elector  how  to.  vote.  §182. 
voting  where   one    does  not  reside  is, 

§§1S3,  185. 
destroying  election  records,  §193. 
to  remove  cr  injure  supplies  at   polls, 

§194. 
taking  or  defacing  posted  list,  §195. 
unlawful  registering,  §196. 

OFFICERS  (see  Index  to  Vol.  1)— 

(see  respective  titles  of.  as  Auditor; 
Governor;  Countt,  Town,  State, 
Public  Officers;  Actions  to  Va- 
cate Charters,  etc.)— 

acknowledgment   by,   whose   term  ex- 
pired, §§4165,  4166. 

municipal,  duty,  when,  §4876. 

public  officer  acting  before  qualification, 
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OFFICERS  (continued)— 

executive  officer,  bribery  of,  , 

asking  or  receiving  bribe.  §5995. 
intimidation   of,    by    threats,    etc., 

§5996. 
resisting  in  discharge  of  duty,  §5997. 
taking  unlawful  fees,  §5998. 
taking  reward  for  deferring  action, 

etc.,  §5999. 
taking  fees  for  services  not  rendered. 


selling  appointments  to  office,  §§6001,6002. 
selling  official  rights,  §60«)3. 
refusing  to  surrender  books,  etc.,  to  suc- 
cessor, §6007. 
legislative,  disturbing,  §6008. 

intimidating  members  of,  §6009. 

bribery  of  members  of,  §6012. 

members  receiving  bribes,  §6013. 

forfeiture   of   office   on   conviction, 
§6016. 
judicial,  bribery  of,  §6017. 

accepting  bribe,  §§6018,  6020. 

juror,  referee,  etc.,  misconduct  of, 
§6019. 

influencing  improperly,  §6021. 
drawing  jurors,  misconduct  of,  §6022. 
having  charge  of  jurors,  misconduct  of, 

§602^. 
public,  punishment  for  bribery  of,  §6024. 
rescue  of  prisoner  from,  §0027. 
taking  property  from,  §6028. 
allowmg  escape.  §6034. 
ministerial,  mutilating  records,  §6056. 

fraudulent  appropriation  by,  §6056. 

permitting  escape,  §6057. 

refusing  to  receive  prisoner,  §6058. 
neglect  to  perform  duty  by,  §6059. 
delaying  to  take  prisoner  before  magis- 
trate, §6060. 
arresting  without  authority,  §6061. 
refusing  to  aid,  in  nrrest,  etc.,  §6063. 
resistance  of,  in  discharge  of  duty,  §6065. 
intimidation  of,  §6068. 
buying  demands  for  suit,  etc.,   §§6074, 

6075. 
grand  juror  acting  after  challenge,  §6077. 
omission  of  duty  by,  §6081. 
judge,  juror,  county  attorney,  disclosing 

fact  of  indictment,  §60S3. 
grand     juror     disclosing    proceedings, 


falsely  certifying  record  of  conveyance, 

etc.,  §§6088,  60i89. 
auditing  and  paying  fraudulent  claims, 

§§6090,6091. 
homicide  by,  when  jnstiflable,  §6129. 
duty    to   enforce  laws  against  gaming, 

swindling,  etc.,  §6259. 
obstruction  of,  by  riot,  §6318. 
of  corporation,  selling  f^lse  or  forged 
certiflcates,  paper,  etc.,  §6379. 
larceny  by,  §6390. 
extortion  and  oppression  by.  §6416. 
taking  unlawful  fees,  §6417. 
attempts  to  extort,  §6420. 
false  personation  of,  §6425. 
obtaining  employment  by  false  letters, 

§6427. 
of  corporations,  fraudulently  selling,  is- 
suing,  etc.,   stock,    certificates,   etc., 
$6446. 
receiving  deposits,  in  insolvent  banks, 
§6447. 


OFFICERS   (conthiued)— 

corporation,    frauds     in     accounts, 

§6448. 
publishing  false  reports,  §6449. 
director  **deftned,"  §6450. 
duty  of,  in  violations  of  public  health, 

§6308. 
assisted  in  making  arrest,  §6596. 
use  necessary  means  to  arrest,  §6597. 
break  door  to  make  arrest,  §6598. 

liberate  himself,  §6599. 
when,  can  arrest  without  warrant,  §6600. 
arrest  without  warrant,  §6601. 
disclose  auihority  for  arrest.  §6602. 
to  show  warrant  of  arrest,  §6547. 
actions  to  prevent  usurping  or  forfeiting, 
§5333. 

OFFICIAL  MISCONDUCT— 

of  judge  of  Probate  Court,  §5616. 

of  officers,  how  punished,  §§6343-6346. 

OFFICIAL  SEAL  (see  Seal)— 

OFFICIAL   SECURITIES  (see  Civil  Ac- 
tions)— 
actions  on,  §§5544-5548. 

OFFICIAL  TRUSTS— 

entry  of  town  site,  §4091. 
seized  of  title,  §4092. 
notice  of  entry,  §4093. 
claimant's  statement,  §4094. 
expenses    and    payment    of,  §§4095, 
4096. 
conveyances  of   blocks   or  lots,   §§4097, 
4098. 
reconveyance,  §4099. 
execution  of  trust,  §4100. 
adverse  claimant's  title,  §4101. 
adjustments,  §4102. 
evidence,  §4103. 

summons,  hearing,  appeal,  §4104. 
action     by    corporate     authorities, 

§4105. 
costs,  how  recoverable,  §4106. 
powers  of  judge  in  first  judicial  district, 
§4107. 
legalized,  §4108. 

OLEOMARGARINE  (see  Imitation  Food). 
sale  regulated,  §§6314,  6315. 

OMISSION  (see  Acts  and  Omissions)— 
to  cite  power,  in  conveyance,  §4082. 
of  duty  bv  public  officer,  misdemeanor, 

§§6058,6059,6081. 
killing  of  person  by,  homicide,  §6102. 
to  perform  duty,   not  punishable   when 

such  act  performed  by  another,  §6516. 

OPERATOR  (see  Telegbam)— 

OPIUM  JOINTS— 

punishment  for  keeping,  §6311. 
ORCHARD— 

entering  with  intent  to  talte  fruit,  etc., 
§6461. 
ORDER  (see  Index  to  Vol.  1)— 

of  payment  in  assignment,  §§4253,  4254. 

of  admission  to  practice  law,  §4359. 

of  additional  parties  to  appear,  §4734. 
service  of,  §4735. 

definition  of,  §4814. 

out  of  court,  §4817. 

effect  of,  §4817. 

of  redemption,  §4943. 

to  appear  and  disclose  property,  §4958* 

of  court  to  apply  to  property,  §49^65. 
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ORDER  (continued)— 

of  court,  disobeaience  of,  §504G. 

appeal  from  an,  §5075. 

of  examination  of  witnegses,  §5164. 

enforcement  of,  of  discharge,  §5329. 

to  survey  realty,  §§6402,  5403. 

of  sale  of  boat  by  iu^xtice,  §5542. 

and   notice   for   hearing  what  petition, 
§5685. 

lor  claims  against  deceased,  §5715. 

of  allowance  or  disallowance  of  claims, 
§5721. 

for    investment    of     guardian's    funds, 
§5778. 

discharging  guardian,  §5781. 

to  show  cause,  §5784. 

of  notices  by  Probate  Court,  §5930. 

of  court  for  hearing  on  executor's  settle- 
ment, §5839. 
ORDINANCE  (see  Index  to  Vol.  1)— 

in  pleadings,  §4790. 
OVERT  ACT— 

when  necessary  to  conBtitute  conspiracy. 


two  witnesses  necessary  to  same,  of  trea- 
son, §5989. 
OWNERSHIP- 

evidence  of,  in  criminal  cases,  §6742. 


P. 

PACKAGES— 

stamping   false  tare    on,    misdemeanor, 
§6444. 
PANEL— 

challenge  to,  §§6831-6833. 
PAPERS  (see  Books  and  Papers)— 
PARDON  OF  CONVICT— 

effect  of,  on  decree  of  divorce,  §3917. 
pardons,  §6890,  6891. 
PARENTS— 

correction  of  children  by,  §§6128,  6146, 
abandoning  child,  guilty  of  felony,  §6202. 
failinc:  to  support  child,  misdemeanor, 
§6203. 
PARKS  (see  Public  Parks)— 
PAR'lIES— 

and  venue  in  assignments,  §4272. 

defendant  enforcing  lien,  §^9. 

after  judgment,  §4309. 

attendance  of,  to  receive  award,  §4346. 

real  party  in  interest  to  prosecute  action, 

§4717. 
action  by  assignee,  §4718. 

executor,   trustee,  or  authorized  by 

statute,  §4719. 
agninst  defendants  under  firm  name, 
§4720. 
defendant  designated  by  any  name,  §4721. 
for  seduction  of  daughter  or  ward,  §4722. 
for  injuries  to  minors,  §4723. 
by  and  against  married  women,  §4724. 
in  name  of  husband,  when.  §4725. 
when  infant  plaintiff,  §4726. 
when  infant  defendant,  §4727. 
how  guardian  ad  litem  appointed,  §4728. 
when  oblijration  several,  §4729. 
when  obligation  joint,  §4730. 

effect  of  discharge,  §§4731-4733. 
additional,  order  to  appear,  §4734. 
service  of  order,  §4735. 
stay  of  proceedings,  §4736. 


PARTIES  (continued)— 

further  proceedings,  §4737. 

abatement  of  actions,  §4738. 

judgment  for  plaintiff  in  replevin,  §4602. 
defendant,  same,  §§4603,  4604. 

to  civil  actions,  designated,  §4686. 

death  of,  pending  appeal,  §§r>088,  5089. 

complainant  joined  as,  §5336. 

unknown,  in  actions  to  quiet  title,  §5412. 

partition  when  state  is  party,  §5452. 

new,  brought  in.  §5603. 

to  crime,  how  designated,  §5974. 

principal  defined,  §;  975. 

accessory  defined,  §5976. 

to  misdemeanor,  all  principals,  §5977. 

accessories    to    felony,    how    punished, 


extent  of  the  punishment,  §5979. 

PARTITION  AND  DISTRIBUTION— 

commissioners  for  partition  appointed  by 

Probate  Court,  §.5857. 
by  meets  and  bounds.  §5858. 
when  cannot  be  divided,  §§5859,  5860. 
guardians — agents,  §5v^Gl. 
report  of  commissioners,  §5862. 
confirmation  of  reports,  §5863. 
agent  for  non-resident,  §5864. 

bond,  §5865. 
partial   or   general    distribution,   whexit 


expenses,  payment  of,  §§5867.  5S6S. 
decree  without  notice,  effect  of, 
PARTITION  FENCES   (see  Index  to  Vol. 

1)- 
PARTITION  OF  REAL  PROPERTY— 
by  tenants  joint  and  in  common,  §5451. 
when  the  state  is  party,  §.5452. 
proceedings  governed  by  rules  in  civil 

actions,  §5454. 
summons   and    complaint    for,    §§5454, 

5455. 
proof  of  title  and  right  in,  §5456. 
judgment  of  partition — 

when — referees  to  make  partition,  §5467. 
liens — how  charged,  §5458. 
sale  when  property  incumbered,  §5459. 
not  to  delay  sale,  §5460. 
application  of  proceeds,  §546T. 
compensation  by  one  party  to  another. 


where  tenement  cannot  be  divided, 
§5463. 

guardian  may  consent,  §5464. 
right  of  dower.  §5465. 
wife  may  release  dower,  §5466. 
gross  sum  in  lieu  of  do^er,  §5467. 

how  ascertained,  §5468. 

how  determined,  §5469. 

when  unknown,  §5470. 
life  estate  to  be  set  off,  §5471. 

when  to  be  sold,  §5472. 

effect  of  such  sale,  §5473. 
allotment  in  kind — 
by  referees,  report,  §5474. 
confirmation  of  report,  §5475. 

who  not  affected,  §5476.  . 
rights  after  assignment,  §5477. 
liability  after  assignment,  §5478. 
sale — 
when  sale  to  be  made,  §5479. 
when  no  sale,  §5480. 
notice  of  sale,  §5481. 
terms  of  sale,  §5482. 
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partition  of  real  property  (con- 
tinued)— 
who  may  purchase,  §5483. 
who  may  not  purchase.  §5484. 
report  of  sale,  §5485. 
confirmation  <»f  sale,  §5486. 
record  and  effect  of  conveyance,  §5487. 
bar  liens,  when,  §5488. 
dispositpjn  of  proceeds  of  sale — 
claims  of  parties  unltnown,  §§5489,  5490. 
investment  of,  §5491. 
interest  and  securities,  §5492. 
share  of  infant,  §5493. 
share  of  insane  person,  §5494. 
fees  and  costs — 

fees  and  expenses  of  referees,  §5495. 
costs,  §:>496. 

of  real  estate,  by  guardian,  §5771. 
PARTNfeRSHIP  (see  Index  to  Vol.  1)— 

mortgage"  legalized,  §4157. 
PATENTS— 

and  duplicate  in  evidence,  §5133. 
PAUPERS— 

maintenance  of,  when,  §6950. 
PAWNBROKERS— 

acting  without  license,  guilty  of  misde- 
meanor, §6262. 
refusing    to   exhibit    stolen   goods, 

§6263. 
selling  article  pledged  before  time  to 

redeem  has  expired,  §6264. 
refusing  to    disclose    name  of  pur- 
chaser, §6264. 
PAYMENT— 

in  assignment,  §4254. 
PAYMENT  OF  DEBTS  AND  LEGACIES— 
court  to  designate  time  for  settlement, 
§5730. 
extension,  §5731. 
when  executor,  etc.,  dies,  §5732. 
acte  after  time  limited,  §5733. 
payment,  when  estate  solvent.  §5734. 

when  estate  insolvent,  §§5735,  6736. 
sale  of  royalty  to  pay  debts,  §5737. 
payment  of  mortgage  or  security,  §5738. 
in  cases  of  appeal,  §5739. 
subsequent  distribution,  §5740. 

PEACE  WARRANT  (see  Warrant)- 

PENAL  CODE— 
title,  §.5950. 
effect,  §5951. 

rule  for  construction  of,  §§5958,  6536. 
application  of,  to  prior  offense,  §6536. 
not  to  affect  civil  rights  existing,  §6537. 
doe^   not   affect   military   punishments,  > 

§6543. 
statutes  unaffected  by,  §6544. 
stp.tntes  repealed  by,  §6546. 
when  to  take  effect,  §6546. 
when    deemed    to   have  been    enacted, 


I  PENAL  DISCIPLINE— 

\        act  punishable  by,  a  crime,  §5952. 

PENAL  STATUTE— 

rules  of  construction  of,  not  applicable 
to  this  act,  §5958. 

PENALTIES  (see  Index  to  Vol.  1)— 

for    unauthorized    person    solemnizing 

marriage,  §3878. 
for  failure  to  furnish  and  record  marri- 
age certificate,  §3886. 


PENALTIES  (continued)— 

failure  to  pay  laborer  is,  when,,  §4332. 
for  violation    of    act   on  attorneys  and 

counselors,  §43S9. 
for  execution  sale  without  notice,  §4935. 
for  taking  illegal  fees,  §5271. 
for  disobedience  of  mandamus  writ,  §5289. 
for  refusal  of  copy  of  habeas  corpus^  etc., 

§5303. 
for  concealment  of  prisoner,  §5310. 
action  for,  §5552. 
collusive  recovery,  §5553. 
for  failure  of  executor  to  settle,  §6837. 
for  abandonment  of  insane  person,  §5895. 
for  violation,  what  law,  §6307. 
PENETRATION— 

sexual,  what  sufficient  to  constitute  rape^ 
§6194. 
crime  against  nature,  §6217. 
PENITENTIARY— 

misdemeanor  punishable    by  imprison- 
ment in,  §5962. 
PEOPLE— 

forfeitures    of    property  to,    for    crime, 
abolished,  §5631, 
PER  DIEM  (see  Fees)— 

and  mileage  of  appraisers,  commissioners 

and  others,  §5241. 
of  referees,  §5243. 

of  executors  and  administrators,  §5246. 
PERHAM— 

District  Court  held  at,  §4468. 

village  to  furnish  rooms  for  court,  §4469. 

PERJURY— 

defined,  ^6040. 

irregularity    in    swearing,    no    defense^ 
§6041. 
incompetency  of  witnesses,  §6042. 
ignorance    of    materiality    of    testi- 
mony given,  §n043. 

when  deposition  deemed  complete,  §6044. 

in  stating,  what  is  not  known  to  be  true, 
§6045. 

summary     committal    of    witness    for. 


papers,  etc.,  may  be  detained,  §6047. 

subornation  of,  deflneH,  §6048. 

punishment  of,  regulated,  §6049. 

offering  false  written  evidence,  §6050. 

destroying  evidence,  §6051. 

preventing  appearance  of  witness,  §6052. 

inciting  another  to  swear  falsely,  §6p53. 

bribing  witness  to  swear  falselv,  §6054. 

testimony  of  defendant  on  former  ex- 
amination given  against  him  on  trial 
for,  §6531. 

indictment  for,  §6733. 

PERPETUATING  TESTIMONY  (see  Depo- 
sitions)— 

PERSON— 

punishable  for  crime  designated,  §5963* 

act  done  to  prevent  injury  to,  justifiable^ 
§6973. 

crimes  against,  enumerated.  §§6103-6130. 

injury  to,  when  maiming,  §6131. 
by  self,  felony,  §§6132,  0133, 

indecent  exposure  of,  misdemeanor, 
§§6231,6232. 

acts  injurious  to,  not  expressly  forbidden, 
misdemeanor,  §6508. 

term  includes  corporation,  state  govern- 
ment, etc.,  ! 
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PERSONAL  PROPERTY  (see  Claim  and 
Delivery;  1*rofertt)— 
coroner  takes  charge  of,  when,  §5922. 
unlawful  taking  of,  when  robbery,  §6147. 
injury  to,  §6471. 
term  defined,  §6535. 
dogs  are,  §6536. 
PETITION  (see  Index  to  Vol.  1)— 
for  adoption  of  children,  §3926. 
for  habeas  corpus^  §5302. 
for  probate  of  will,  §5644. 
form  of  petition,  §5645. 
for  letters  of  administration,  §5684. 
for  allowance  of  homestead  and  distribu- 
tion, §§6699,  5700. 
for  sale  by  executors,  etc.,  §5783. 
conveyance  by  executor,  etc.,  §5828. 
for  linal  settlement  of  executor,  §5838. 
and  informations  to  be  in  writing,  §5938. 
PETIT  JURIES  (see  Juries)— 

how  drawn  in  District  Courts,   §§4455, 

4462,  4468. 
defined,  §5047. 
qualifications  of,  §5048. 
limitations,  §5049. 
number  for  each  general  term,  §5050. 

when  judge  orders,  §505 i. 
drawing    ana     summoning,   procedure, 
§5052. 
on  trial  of  indictment,  §5053. 
ballots  prepared  and  deposited,  §5054. 
how  drawn,  §5055. 
how  kept,  §5056. 

to  be  returned  to  box,  §§5057,  5058. 
talesmen  as,  when,  §5059. 
by  whom  returned,  §5060. 
qualifications,  §5061. 
struck,  when,  how.  §5062. 

when  sheriff  interested,  §5063. 
fees  for  struck,  §5064. 
continuance,  same,  §5065. 
:^ETIT  LARCENY— 
defined,  §6394. 
is  misdemeanor,  §6397. 
conviction  for  crime  after  punishment, 
§6520. 
PETIT  TREASON— 

rules  of  common  law  relating  to,  abol- 
ished, §6105. 

PEWS— 

deeds  of,  in  churches,  §4138. 

PHYSICIANS  (see  Index  to  Vol.  1)— 

as  witnesses,  §.5094. 

causing  death  by  reason  of  intoxication, 
§6125. 

Intoxicated,  negligent  acts  by,  misde- 
meanor, §6265. 

use  of  certain  instruments  by,    lawful. 


PIER— 

malicious    injury     to,    how    punished, 


PILE— 

malicions     injury    to,    how    punished, 
§6460. 

PIPE— 

gas  or  water,  injury  to,  how  punished, 
§6460. 

PISTOL  (see  Fire-arms)— 

PLACE  OF  TRIAL  (see  Trial)— 


PLAINTIFFS  (see  Parties)— 

release  of  attachments  by,  §4998. 
judgment  for  in  mandamus^  §5288. 

PLANK-ROADS  AND  TURNPIKES   (see 
Index  to  Vol.  1)— 

PLATS  OF  SURVEYS  (see  Surveys)— 
as  evidence,  §5134. 
guardian  may  plat  real  estate,  §5772. 

PLEADINGS— 

in  enforcing  lien,  §4309. 

In  Justices^ Courts,  §§4531-^545. 

in  attachment,  §4606. 

regulated  by  statute,  §4763. 

to  be  used,  §4664. 

complaint  defined,  contents,  §§4765, 4766, 

demurrer,  grounds  of,  §4767. 

shall  specify,  grounds  of,  §476S. 

when  proper,  when  waived,  §§47609 
4?70. 
answer,  contents  ol,  §4771. 

several  defenses  in,  §4772. 

counter-claims,  §4773. 

is  no  admission,  same,  §4774. 

to  recover  distrained  property,  §4775. 
reply,  when  to,  §4776. 
failure  to  reply,  §4777. 
demurrer  to  reply,  §4778. 
general  rules  of-^ 
pleadings  liberally  construed,  §4779. 
time,  how  computed,  §4780. 
allegations  not  controverted,  §4781. 
supplemental  pleadings,  §4782. 
subscribed  and  verified,  §§4783, 4784. 
filed  and  entered  in  court.  §4765. 
sham  and  frivolous,  §47S6. 
irrelevant,     redundant    and    indefinite, 

§4787. 
performance   of    conditions    precedent, 

§4788. 
pleading  jud^ent,  §4789. 
pleading  ordmance,  §4790. 

private  statute,  §4791. 

an  account.  §479*2. 
in  slander  or  libel,  §4793. 

justification,  mitigating  circumstan- 
ces, §4794. 
libel — ^requirements  before  suit,  §4795. 
in   actions   by   or  against  corporations, 
§4796. 

proof,  same,  §4797. 

co-partnership,  §4798. 
denial  of  co-partnership  or  incorporation, 
§4799. 
mistakes  and  amendments  in — 
not  affecting  substantial  rights,  §4800. 
amendments   of  course,    and    after   de- 
murrer, §4801. 
material  variance,  §4802. 
immaterial  variance,  §4803. 
failure  of  proof,  §4804. 
amendment  by  court,  §4805. 

extend   time,    set   aside  judgments, 


notices  and  papers — 

in  writing,  service  of,  §§4807-4809. 

service  by  mail,  §4810. 

manner  of  service,  §4811. 

limitation,  §4812. 

sufiiciency  of,  §4813.  ^ 

motions  and  orders — 

order  and  motion  defined,  §§4814,  4815. 

notice  of  motion,  §4816. 

regulated,  §4817. 
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PLEADINGS  (continued)— 
consolidation  and  interpleading — 

when,  to  be  consolidated,  §4818. 

interpleader,  §4819. 

intervention  by  whom,  §4819. 
by  surety,  §4820. 

trying  title  to  land,  §5422. 

and  trial  actions  against  boats,  §5535. 

sufficiency  of  ordinances  in,  §1323; 
PLEAS— 

of  guilty  by  accused,  §4383. 

in  criminal  actions  before  justice,  §4656. 

refusal  to  make,  in  indictments,  §6791. 

to  indictment,  §§6770-6791. 
POISON— 

administering,   assault   in   first   degree; 
§6140. 

administered  by  intoxicated   physician, 
liability,  §6265. 

mingling  with  food,  drink,  etc.,  misde- 
meanor, §6266. 

record  of  sales  of,  to  be  kept,  §6283. 

selling  without  label,  misdemeanor,  §6285. 

punishment  for  giving  animals,  §6491. 
POLICY— 

lotteries,  §6245. 
POLL  LISTS— 

how  made,  §§28,  29, 165, 166. 

where  filed,  §30. 

disposition  of,  §167. 

shall  be  kept,  §1109. 
POLLS— 

opening  and  closing  of,  §16. 

order  at  the,  §17. 

inspection  of  boxes,  notice    of  closing, 

city  clerk  to  furnish  ballots  at,  §§133, 134. 

arrangements  of  ballot-boxes  at,  §139. 

compartments  separated,  §140. 

who  allowed  in,  §141. 

entrance  and  exit  to,  §142. 

printed  instructions  to  voters  at,  §143. 

where  held,  §144. 

order  at  the,  §145. 

opening  and  closing,  §147. 

opening  and  closing  hour  In  special  elec- 
tions, §824. 

for  town  elections,  §1102. 

for  village  elections,  §1198. 
POSSESSIONS     (see     Estates     in  Real 
Property)- 

delivery  in  foreclosure  judgment,  §5392. 

when  mortgagee  entitled  to,  §5407. 

when  claimants  not  in,  §5419. 

of  certain  dangerous  weapons,  §6291. 

of  counterfeit  plate,  with  intent  to  use, 
§6372. 

of  fnlse   weights,  etc.,  when  criminal, 


POSTAGE  STAMPS— 
forgery  of,  §6378. 

POSTHUMOUS  CHILDREN— 
take  future  estates,  how,  §3971. 
considered  as  living  at  death  of  parents, 
§5679. 

POWERS— 

express    trust   construed   as   a,    when, 

§§4021,  4022. 
governed  by  this  chapter,  §4030. 
powers  of  attorney  excepted,  §4031. 
powers,  defined,  §4032. 
division  of,  §4033. 


POWERS  (continued)- 

general,  special,  beneficial,  §§4034-4036. 

valid,  irrevocable,  §4038. 

reservation  of,  in  conveyance,  §4039. 

general  assignment  of.  §4040. 

liable  to  claims  of  creditors,  §4041. 

deemed  an  advancement,  when,  §4042. 

how  granted,   conveyance  or  will,  §4043. 

recording  of  instrument  containing  the, 
§4044. 

who  may  grant,  §4045. 

in  whom  vested,  §4046. 

to  married  women,  §4047. 

special  and  beneficial,  granted,  §4048. 

grantor  and  grantee  defined,  §4049. 
wfien  power  creates  fee — 

on  a  particular  estate,  §4050. 

when  no  particular  estate,  §4051. 

when  no  remainder,  §4052. 

power  to  devise,  §4053. 

power  to  dispose,  §4054. 

of  married  women,  §4055. 

reserving,  of  revocation,  §4056.* 
in  trust — 

when  power  general,  §4057. 

when  special,  §4058. 

are  imperative,  §§4059,  4060. 

death  of  trustee,  §4061. 

executed  by  District  Court,  §4062. 

for  creditors,  §4063. 

application  of  the  law,  §4064. 
to  make  leases — 

by  tenant  for  life,  §4065. 

release  of,  §4066. 

bound  by  mortgage,  §4067. 

effect  of  the  mortgage,  §4068. 
execution  of— 

who  may  take,  §4069. 

married  women  may  execute,  §4070. 

survivors  may  execute,  §4071. 

several  share  in  equal  proportion,  §4072. 

shares  as  trustee  directs,  §-i073. 

by  instrument  in  writing,  §4074. 

deemed  a  conveyance,  §4075. 

by  will  and  by  grant,  §§4076,  4077. 

when  insufficient  conveyance,  §4078. 

formalities  in,  §4079. 

nominal  conditions  in,  §4080. 

intention  of  grantor,  §4081. 

omission  to  cite  power,  §4082. 

more  extensive  than  authorized,  §4083. 

consent  of  third  person  to,  §4084. 

general  devise,  §4085. 
efective  execution  of,  §4086. 
relief  of  purchasers,  §4087. 
power  of  sale  in  morigage,  §4088. 
suspension   of   right   of    alienation   in, 

§4089. 
fraud  in  execution  of  power,  §4090. 
of  judge  in  first  district,  §§4107,  4108. 
conveyances  with,  of  revocation,  §4236. 

by  grantee  of  power,  §4237. 
of   Supreme   Court   judge   in  vacation, 

§4410. 
of  justice  of  the  peace,  §§4509-4512. 
of    District    Court    over    corporations, 

§§5557-5561. 
of  executor,  §5689. 
of  special  administrators,  §5691. 

cease,  when,  §5693. 
and  duties  of  guardians,  §§5755,  5766. 
and  duties  of  guardian  of  absent  person, 

§5701. 
of  Probate  Court,  §§5925-5944. 
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POWERS  of  attorney— 

excepted  from  provisions  of  chapter  on 

powers,  §J031. 
revocation  of,  recorded,  §4137. 
defective,  when  blank,  §4169. 

include  conveyances,  §4160. 
In  Canada,  §4161. 
with  one  witness,  §4162. 
where  husband  did  not  join,  §4163. 
POWER  OF  SALE— 

in  a  mortgage,  §40S8. 
PRACTICE  LAW— 

no  judge  except  probate,  shall,  §4432. 
PRECEPT— 

for  prisoner,  §5312. 
PRE  ME  D  ir  ATIOX- 

killing  being  with,  murder  first  decree, 
§6106.  ^ 

wi  bout,    second    or    third    decree, 
§§6107,  6109, 
PRESCRIPTIONS— 

medical,  who  may  prepare, 
PRESENTMENT— 
defined,  §6087. 

when,  to  be  filed  in  court,  ^ 

testimony  upon,  to  be  filed  with,  §6691 
PRESERVATION   OF    TESTIMONY    (see 
Evidence)— 
how  made  and  prosecuted,  §5905. 
additional  bond,  §5906. 
permission  to  sue,  §5907. 
copy  evidence,  §5908. 
PRESUMPTIONS— 

of  responsibility  for  acts,  §§5964-5966. 
of  in  ent,  §6131. 

publication   of    libel  deemed  malicious, 
§6107. 
except  official  proceedings  in  news- 
paper, §6170. 
and     privileged      communications, 
§6174. 
of  burning  to  constitute  arson,  §6352. 

inhabited  building.  §6355. 
of  intent  to  use  false  weights  and  meas- 
ures, §6443. 
of  innocence,  §6554. 

PRE'l^ENSE  (see  False  Pretense)— 

PRIESTS— 

as  witnesses,  §6094. 

PRINCIPAL— 

in  crime  and  misdemeanor,  §§5975-5977. 
not    necessary    to    prove    conviction  of, 

when,  §6411. 
surrender  of,  by  surety,  §§6636-6639. 
PRINTER— 

fees  of,  per  folio,  §5246. 

PRINTING  (see  Index  to  Vol.  1)— 
PRIOR  OFFENSES— 

not  to  be  affected  by  this  code,  §6537. 
PRIORITY— 

of  laborer's  lien,  §4330. 
PRISON— 

person  in.  for  contempt,  §4399. 

insane  convict  remanded  to,  when  cured, 
§3189. 

PRISONERS— 

to  whom  delivered,  where,  §4499. 
penalty  for  concealment  of,  §5^0. 
precept  for,  §5312. 


PRISONERS  (continued)— 
habeas  corpus  for  sick,  §5319. 

custody  of,  until  judgment  on  return, 
§5320. 
when,  remanded  in  habeas  corpus,  §4324. 
when,   admitted  lo  bail,  §§5325.532(5. 
rescuing  of  criminal,  §6027. 
escaping,  may  be  retaken,  §§6029,  6610, 
6611. 
guilty    of   felony,  or   misdemeanor^ 
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escaping  from  state  prison,  §6031. 
aiding  escape  of  criminal,  §§6032-6035. 
term,  defined,  §6036. 
discharge  of,  when,  §6631. 
safe-keeping  of,  by  sheriff,  §959. 
conveying  through  other  counties,  §960. 
transferred  to  state  reformatory,  §3214. 

PRIVATE  STATUTE— 

pleading  in,  §6730. 

PRIVILEGED  COMMUNItJATION— 
defined,  §6174. 
presumed  not  to  be  malicious,  §6174. 

PRIVY  EXAMINATION— 

omitted      acknowledgment      legalized^ 

before  1866,  §4176. 

PRIVY  SEAL— 

forgery  of,  §6372. 

PRIZE-FIGHTING- 

defined;      misdemeanor:      punishment. 

§§6324-6330. 
and  sparring  prohibited,  §6325. 
l>etting  or  stakeholding,  §6326. 

PROBATE  CODE— 

when,  takes  effect,  §§5945,  5946,  5949. 

PROBATE  COURT— 
title  of  code,  §5612. 
Probate  Court,  §5613. 
exclusive  jurisdiction  of,  §5614. 
administration,  when  and  where,  §5615. 
office  of,  judge,  §5616. 
judge  disqualified,  when,  §5617. 

cannot  ayt  as  attorney,  §5618. 

nor  law  partner,  same,  §5619. 

nor  clerk,  same,  §5620. 
books  of  record  of,  §5621. 

index  to,  §5622. 
compensation— fees  of  judges  of,  §§5623^ 

5624. 
clerk  hire,  §5625. 
unlawful  fees,  §5626. 
appointment  of  gu.*irdian  by,  §5743. 
jurisdiction  of,  committing  insane  per- 
sons, §5884. 
powers  of— 

to  correct  records,  §5925. 
examine  witnesses,  preaerve  order,  | 
issue  process,  §5927. 
over  depositions,  §5928. 
may  adjourn  hearings,  §5929. 
order  notices,  §5930. 
furnish  copy  of  records,  §5931. 
husband  con$%trued,  §5932. 
sheriff  to  execute  process,  §5933. 
when  probate  iudee  insane.  §5934. 
when  deceasea  foreigner, 
disbfirsemptits — 
allowed,  §5940. 
fees  of  appraisers,  §5941. 


Digitized  by 


Google 


Pbobate  Court.] 


PRO  .-PUB. 


[Publication. 


PROBATE  court  (continued)— 
publication — 

in  English,  §5942. 
when  no  newspaper,  §5943. 
proof  of,  §5944. 
PROBATE  JUDGE— 

defeciive     conveyances     legalized     by, 

§4155. 
acknowledgments   by    territorial    clerks 

and,  legalized,  §4167. 
when  insane,  §5934. 
PROCEDURE— 

when  voter  challenged,  §167. 
in  violation  of  ordinance,  §§1319, 1320: 
to  condemn  property  for  water-works, 
§§1340,  1349. 
PROCEEDINGS— 

in  joint  session  of  Legislature,  §236. 
on  appeal  on  claim  against  county,  §818. 
of  county  commissioners,  §848. 
PROCESS  (see  Index  to  Vol.  1)— 
(see  Civil  Prockss) — 
of  District  Court,  how  tested,  §4428. 
name  of  attorney  indorsed,  §4429. 
to  be  sealed,  returnable,  §4430. 
not  to  abate,  §4431. 
tested  by  district  judges,  §§4449,  4452f 

44.59,  4466,  4473. 
actions  before  justice  by,  §4513. 
Probate  Court  issues,  §0927. 
of  Probate  Court,  sheriff  executes,  §5933. 
acting  without,  misdemeanor,  §6061. 
disobedience   or   resistance   to,    misde- 
meanor, §§6065,  6076. 
homicide  justifiable,  in  overcoming  re- 
sistance to,  §6129. 
assault  to  prevent  execution  of,  is  assault 

in  second  degree,  §6141. 
service  of,  on  Sabbath,  forbidden,  §6186. 
resistance  to  execution  of,  misdemeanor, 

6323. 
forgery  of,  how  punished,  §6372. 
PROHIBITION— 

writ  of,  issued,  contents  of,  §5291. 
service  and  return  of.  §5292. 
return— issue,  trial,  §§5293,  5294. 
judgment,  §5295. 
prohibition,  §5296. 

PROMISSORY  NOTE— 

will  not  discharge  lien,  §4303. 

PROOF  (see  Evidence)— 

of  ownership  of  lands  by  applicant  for 

change  of  name,  §8938. 
of  claims  in  assignment,  §4253. 
of  notice  in  foreclosure,  §4208. 
variance  between  pleading  and,  §4542. 
in   actions   by  or  against  corporations, 

§4797. 
of  service  of  summons,  4757. 
failure  of,  when  not  variance,  §4804. 
of  foreign  laws,  §5138. 
of  laws  of  other  states,  §5139. 
of  title  and  right  in  partition,  §5456. 
certificate  of,  probate  of  will,  §5652. 
presentment  and.  of  claims,  §5717. 
of  publication,  §5944. 

PROOF  OF  DEEDS— 

when  not  acknowledged,  §4140. 

when  subscribing  witness  dead  or  absent, 

§§4141,  4142. 
witness  subpcetiaed,  §4143. 

disobeying  subposna^  §4144. 


PROOF  OF  DEEDS  (continued)— 
records  of  deeds— evidence,  §4145. 
affidavit— evidence,  §4146. 

PROPERTY  (see  Estates  in  Real  Prop- 
erty)— 

descent  of,  of  and  to  adopted  children, 
§3933. 

when,  covered  by  lien  will  not  sell, 
§4309. 

stolen,  out  of  state,  §§5963,  6401. 

misdemeanor  to  take,  from  officer,  §6028. 

conspiracy  to  defraud  of,  misdemeanor, 
§(>092. 

no  forfeiture  of,  for  suicide,  §6096. 

stolen,  refusal  to  exhibit,  misdemeanor, 
§6263. 

burning  of  one's  own,  arson,  §6356. 

severance  of  fixtures  from  real,  larceny, 


lost,  keeping  of,  when  larceny,  §6400. 

false  verbal  pretense  as  to  ability  to  pay 
for,  not  criminal.  §6404. 

not  to  be  retained  to  offs^et  demands, 
§6408. 

sale,  etc.,  of  mortgaged,  §§6428,  6429. 

borrowed,  or  leased,  when  may  be  sublet, 
§6482. 

burning  of,  to  obtain  insurance,  §§643$, 
6441. 

used  for  religious  worship,  injury  to, 
felony,  §6469. 

malicious  injuries  to  certain  kinds,  de- 
fined and  punished,  §§6456-6471. 

act  injuring,  when  misdemeanor,  §6508. 

forfeiture  for  crimes,  abolished,  §6531. 

term,  defined,  §6535. 

PROSECUTIONS— 

for  counterfeiting.  §§5099,  5100. 
evidence  in,  for  libel,  §5101. 

for  rape,  §5102. 
before   and   after  this  act  takes  effect, 

§A951. 
to  be  dismissed,  when,  §6548. 

PROSTITUTION— 

compulsory,  how  punished,  §6195. 
abduction  for  purposes  of,  §0196. 
seduction  tinder  promise   of    marriage, 

§6197. 
keeping  house  of,  §6237. 

PROTECTION— 

to  wife  pending  divorce  suit,  §3902. 

PUBLICATION  (see  Index  to  Vol.  1)— 
(see  Advertisement;  Libel) — 
issuance  of  justice's  summons  by,  §§4518, 

4519. 
of  attachment  by,  §§4611-4613. 
service  of  summons  by,  §4753. 
how  made,  §4754. 
in  what  paper,  §§4755,  4756* 
judgment  when  service  by,  §4873. 
affidavits  of,  §5118. 

of  publication  prior  to  1870,  §5120. 
and  service  of  notice  foreclosing  mort- 
gages, §!^5346.  5347. 
of  summons  on  unknown  heirs,  §5433. 
of  what  order,  §5716. 
provided  for  in  probate  code  to  be  in 

English,  §5942. 
of  false  report  of  proceedings  in  court, 

§6076. 
of  contents  of  letter  or  telegram,  when 
misdemeanor,  §6463. 
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PUBLIC  DECEXCY— 

offense  to,  public  nuisance,  §6275. 
act   outraging,    how   punished, 
6508. 

PUBLIC  EXAMINER  (see  Index  to  VoL  1)— 
PUBLIC  HEALTH— 

conspiracy     to     injure,     misdemeanor, 

§6092. 
act  injurious  to,  misdemeanor,  §6508. 
duty  of  omcers,  §6308. 
selling  tobacco  to  minors.  §6309. 
minors  using  fire-arms,  §6310. 
opium  joints.  §6311. 
protection  of  Mississippi  river,   §§6312, 

6313. 
oleomargarine,  §6314. 
evidence,  §6315. 
PUBLIC  JUSTICE— 

offenses  against,  §§6017-6091. 

bribery  and  corruption,  §§6017-6026. 

rescues,  §§6027,  6028. 

escapes  ami  aiding  therein,  §§6028-6037. 

forging,  mutilating,  etc.,  public  records, 

§§>»038,  6039. 
perjurv    and    subornation    of    perjury, 

§§0040-6049. 
falrtifying  evidence,  §§6050-6054. 
miscellaneous    offenses    against,  §§6056- 
6091. 
PUBLIC  LANDS  (see  Index  to  Vol.  1)—   • 

trei«pass  on,  §6472. 
PUBLIC  LIBRARY— 

malicious  injury  to  boolcs  and  articles  in, 
§6167. 
PUBLIC  MORALS- 

act  injurious  to,  how  punished,  §§6232, 
6508. 
PUBLIC  NUISANCE— 

lottery  declared  to  be  a,  §6289. 
defined,  §6275. 

creating  unequal  damage,  §6276. 
committing,  misdemeanor,  §§6277,  6278. 
keeping  gunpowder  unlawfully,  §6279. 
carrying  on  offensive  trade  near  high- 
way, §6304. 
PUBLIC  PARK— 

obstructing,  etc.,  public  nuisance,  §6275. 
removal  of  flowers,  etc.,  from,  misde- 
meanor, §6466. 
PUBLIC  OFFICERS  (see  Oppicebs)— 

as  witnesses,  §5094. 
PUBLIC  PRINTING  (see  Index  to  Vol.  1)— 
PUBLIC  PROSECUTOR  (see  County  At- 
torney)— 
PUBLIC  RECORDS— 

as  evidence  of  title,  §4152. 
unlawfully  mutilating,    removing,     de- 
stroying, etc.,  criminal,  §6038. 
procuring  forged  instruments,  etc.,  to  be 
filed,  registered  or  recorded,   felony, 
66039. 
offering  false,   in    evidence,    criminal, 


•mg 
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mutilation,  etc.,  of,  by  officer,  felony, 


PUNISHMENT  (continued)— 

of  accused,  by  justice,  §4676. 

legal  conviction  mu$«t  precede,  §5956. 

code  declaring,  courts  to  impose,  §5959. 

between  certain  limits,  how  determined, 
§5961. 

for  misdemeanors,  not  specially  pre- 
scribed, §5962. 

persons  liable  to.  enumerated,  §5903. 

not  to  be  inflicted  on  idiots,  lunatics,  etc. 
§5967. 

of  accessory  to  felony,  §5079. 

of  omission  of  duty  by  officers,  §6081. 

of  act  prohibited  by  statute,  §6082. 

mitigation  of,  §6409. 

for  receiving  property  in  false  character^ 
§6424. 

of  acts  where  no,  prescribed,  §6508. 

of  act,  under  different  provisions  of  law^ 


of  act,  under  foreign  law,  §0028. 

of  act,  also  as  a  contempt,  §6512. 

initigtirion  of,  in  latter  case.  §6513. 

of  accessory,  rule  for,  §6514. 

omission  lo  perform  act,  §6.M6. 

of  attempts  to  commit  crime,  §6518. 

committing  crime  in  attempt  to  commit 
another,  §6519. 

of  second  offenses,  §§6520,  6521. 

on  two  or  more  conviction*,  §^6522,  6523. 

when  maximum  is  not  fixed.  §6524. 

sentence,  how  limited,  §6525. 

place  of,  minors  under  sixteen,  §6533. 
in  county  jail,  workhouses,  §65'J6. 
to  be  specified  in  sentence,  etc.,  §6527. 

by  fine,  limit  of.  §6528. 

of  offense  committed  before  taking  ef- 
fect of  this  code.  §6537. 

military,  not  affected  by  this  code,  §6543. 

hearing  on  question  of,  §6820. 

of  election  officers  for  neglect.  §102. 

of  auditor  for  violating  law,  §352. 

for  coloring  grain.  §566. 

imposed  by  common  council,  §1283  (32). 

for  official  neglect  of  duty  in  enforcing 
liquor  law,  §1875. 

for   violation  of  trout-propagating  act. 


PURCHASERS  (see  Fraudulent  Convey- 
ances)— 
relief  of,  from  defective  power,  §4087. 
the  word,  defined,  §4118. 


QUAKERS— 

form  of  solemnization   of    marriage  by» 


QUALIFICATIONS— 

of  petit  jurors,  §5048. 

of  talesmen.  §5061. 

public  officer  acting  without,  §5993. 
QUARANTINE  LAWS— 

obstructing  health  officer,  §6280. 

violating  health  laws,  §6281. 
QUAY-^ 

malicious    injury     to,     how    punished. 


stealing  of,  grand  larceny,  §6393. 

PUNISHMENT  (see  Penalty)- 

what  punished  summarily  as  contempts, 

§§4390-4392. 
hearing  and,  for  contempts,  §§4401-4403. 
for  contempt  in  Justice's  Court,  §4639. 


QUESTIONS— 

.  whtn  no  excuse  from  answering,  §4963. 
asked  in  examination  of  alleged  insane 
person,  §5890. 
QUIT-CLAIM— 

deed  conveys  what,  §4112. 
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RACING— 

of  boate,  §6123. 

of  horses  on  Sunday,  §6183. 

near  religious  meetings,  §6190. 
RAFFLE  (see  Lottery)— 
RAILROADS  (see  Index  to  Vol.  1)— 

service  of  justice's  summons  on,  §4517. 

service  of  summons  on,  §4748. 

ejection  of  passengers  from  cars,  §6146. 

misdemeanors  on,  liow  punished,  §§625S- 
6265. 

stealinv:  passenger  tickets  of,  §§6398. 6406. 

willful  injury  to,  how  punished,  6456. 

altering,  etc.,  lights  and  signals,  §6460. 

jurisdiction   of   offenses   committed  on, 
§6540. 

RAILROAD  LANDS  (see  Index  to  Vol.  1)— 
record  of  furnished  register  deeds.  §4150. 

examined  hy  state  auditor,  §4151. 
public  record  of,  evidence  of  title,  §4152. 
this  act  applies  to  all  land  grants,  §4153. 
RAMSEY  AND  HENNEPIN  COUNTIES— 
fees  of  District  Court  clerk  in,  §5230. 
fees  Of  sheriffs  in,  §5234. 

registers  of  deeds  in,  §5237. 
RAPE  (gee  Abduction)— 

evidence  in  prosecution  for,  §5102. 

defined,  §§6191,6192. 

defendant  under  fourteen,  ability  proved, 

§6193. 
what  penetration  constitutes,  §6194. 
evidence  required  to  convict  of,  §6197. 
REAL  PROPERTY  (see  Estates  in  Real 

Propertt)— 
RE-ARREST— 

of  person  discharged  upon  Jiabeas  corpus, 

§5330. 
of  person  accused  of  crime,  §6635. 
REASON— 

what  defect   of,  excuses  crime,  §§5967, 
5968. 

REASONABLE  DOUBT— 

proof  of  death  beyond,  required  in  mur- 
der or  manslaughter.  §6104. 
presumption  of  innocence,  §6554. 
RECEIPT  (see  Bill  op  Lading;  Wake- 

HorsB  Receipt)- 
RECEIVER— 

for  insolvent  debtor,  §4263. 

appointment  of.  for  what,  §4966. 

action  by,  §4968. 

appointment  of,  §5044. 

deposit  in  court,  §5045. 

disobedience  of  order  to  deposit,  §5046. 

injunction  granted,  appointed,  §5341. 

sequestration  by,  §5572. 

appointment  of,  for  what  corporations, 

§§3138,5575. 
conversion  of  trust  funds   by,  larceny, 

§6403. 
RECEIVING— 

dead    bodies,     unlawfully     disinterred, 

§6227. 
RECEIVING  STOLEN  PROPERTT— 

out  of  state  or  county,  knowingly,  how 

punished,  §§6401,  6402. 
offense  of,  defined.  §6410* 
punishment  for,  §6410. 
not  necessary  to  aver  what,  in  indictment 

for,  §6411. 


RECOGNIZANCE— 

in  breach  of  the  peace,  §4651. 

action  on,  in  contempts,  §4405. 

not  to  abate,  when,  §4439. 

in  District  Courts,  §§4456,  4463. 

for   witness   to   answer   indictment   for 
perjury,  §6046. 

of  fugitive,  failure  to  appear,  §6567. 

to  keep  the  peace,  §6572, 

forfeiture  of,  §6620. 

by  person  accused  of  crime,  §§6640-6644. 

in  change  of  venue,  §6794. 

on  appeal  in  criminal  cases.  §6868. 

in  addition  to  sentence.  §§6877.  6878. 

of  one  accused  of  bastardy,  §1896. 
RECORDERS  (see  Index  to  Vol.  1)— 

administer  oaths,  §4281. 

RECORDING— 

of  powers,  §4044. 

requisites  for,  conveyance,  §4129. 

certificate  of  acknowledgment,  §4130. 

effect  of  recording,  §4131. 

is  notice  to  parties,  §4132. 

not  notice  to  mortgagor,  when,  §4133. 

recording  copies,  §§4134.  4135. 

unrecorded  defeasance,  §4136. 

revocation  of  power  of  attorney,  §4137. 

of  deeds  of  pews,  §4138. 

records  of  new  county,  §4139. 

RECORDS  (see  Index  to  Vol.  1)— 

(see  Public  Records)— 
of  marriage,  §§3^^s5,  3886. 
of     order   changing    name    of  person, 

§§3938,  3939. 
of  mortgages,  discharge  on,  §4147. 
effect  of,  in  acknowledgments,  §4171. 
of  acknowledgments,  <j|4176,  4177. 
of  entry  of  judgment,  §4351. 
of  trial  by  short-hand  reporter.  §4445. 
of  conviction  for  contempt,  §4645. 
in  actions  respecting  realty,  §4752. 
releases  to  be,  §5000. 
of  appeal,  §§5071,  5072. 
copies  of,  as  evidence,  §5121 . 
certifled,  copies  of,  as  evidence,  §§5124- 

5128. 
how  certain  depositions,  §5192. 
of  foreign  courts,  when  evidence,  §5144. 
of  depositions  to  perpetuate  testimony, 

§5185. 
of  what  affidavits,  §§5366.  5367. 

effect  of  record,  §.5368. 
and  effect  of  what  conveyance,  §5487. 
books  of  Probate  Court,  §5621. 

index  for,  §5622. 
of  sales  of  real  estate  by  executors,  etc., 

§§5809-5811. 
decree  for,  of  conveyance  by  Probate 

Court,  §5833. 
Probate  Court  to  correct  what,  §5925. 
Probate  Court  to  furnish  copy,  §5931. 
of  fees  in  probate  matters,  §5947. 
stealing   of,  grand  larceny,  second  de- 
gree, §6393. 
of  trade- marks  and  labels,  §6474. 

REDEMPTION  (see  Index  to  Vol.  1)— 
property  subject  to,  §4941. 
bv  whom.  §4942. 
order  of.  §4943. 
of  chattel  mortgage  before  sale,  §4204. 

how  made.  §§4205,  4944. 
certificate  of,  §4945. 
waste  before,  §4946. 
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REDEMPTION  (continued)— 
by  mortgagor,  §§5376,  5396. 
by  creditors,  §§5377.  5378. 
certitlcate  of,  §5379. 
BEFEREE— 

trial  by,  §4863. 

appointment  of,  §4865. 

powers,  etc.,  of,  §§4666,  4867. 

hearing  before,  §4962. 

fees  of,  per  diem — afi;reement,  §5243. 

when  to  make  partUion,  §5457. 

report  in  partition,  §5474. 

fees  and  expenses,  §§5495,  5496. 

bribery  of,  a  felony,  §6017. 

conviction  forfeits  ottice  and  disqual- 
ifies, §6018. 
corrupt  conduct  of,  misdemeanor,  §6019. 
accepting  bribe,  guilty  of  felony,  §§6018, 

6020. 
improperly    influencing,    misdemeanor, 
§6021. 
REFORM  SCHOOL  (see  Index  to  Vol.  1)— 
(see    State    Kbpokmatory;     State 
Reform  School)— 
certain  convicis  sent  to,  §6533. 
REGISTER  (see  Index  to  Vol.  1)— 

of  criminal  action.'*,  §6806. 
REGISTER  OF  DEEDS  (see  Index  to  Vol. 

D- 
record  of  railroad  lands  furnished,  §4150. 
deputy,     acknowledgments      legalized, 

§4295. 
fees  of.  schedule  of,  §5235. 
in  certain  counties.  §5236. 
in  Ramsey  and  Hennepin  counties, 
§5237. 
in  Hennepin  county,  §5238. 

REGISTRATION  (see  Index  to  Vol.  1)— 
false,  of  animal,  §6433. 

REGULATION  OF  LABOR  (see  Index  to 
Vol.  1)— 

RELATIVES— 

homicide,  justifiable  in  defense  of,  §6130. 
threat  to  publish  libel  against,   misde- 
meanor, §6175. 

RELEASE— 

of  power  by  tenant  for  life,  §4066. 
of  creditors— exception.  §4268. 
of  attachment,  §§4'.»98-50U0. 
warrant,  hearing,  by  justice,  §5538. 

RELIEF  (see  Index  to  Vol.  1)—  , 

of  purchasers  under  defective  execution 
of  a  power,  §4087. 

RELIGIOUS  CORPORATIONS   (see  Index 
to  Vol.  1)— 
crimes  against  religious  liberty,  §§6178- 
6190. 

REMAINDERS    (see    Estates    in    Real 
Property) — 
when  future  estate  termed  a,  §3977. 
power  creating  fee,  when  no,  §4052. 

REMEDIES— 

existing  when  this  code  takes  effect,  not 

affected  by  it,  §6538. 
civil,  preserved,  §6.')41. 

REMOVAL  (see  Attorneys  and  Coun- 
selors; Resignations  and  Re- 
movals)- 

of  trustee  of  express  trust,  §4028. 

effect  of,  of  chattel  mortgage,  §4203. 


REMOVAL  (continued)— 
of  assignee,  §4265. 
of  short-hand  reporters,  §4444. 
RENTS  AND  PROFHS  (see  Estates  w 
Real  Propekty)— 
trust  created  to  receive,  §4019. 

assignable,  when.  §40^0. 
actions  for,  |§5445-5450. 
to  be  applied  to  taxes,  §1651. 
REPEALS— 

and  when  this  code  takes  effect,  §§5945, 

5946. 
of  acts  inconsistent  with  this  code,  §6545. 
of  what  chapters  probate  code,  §b94S. 
former  laws  repealed,  §(»977. 
what  election  law  repealed,  §§96,  204. 
effect  of,  §245. 

not  to  revive  former  laws,  §252. 
affect  acts  done,  etc.,  §253. 
affect  penalties  incurred,  etc..  §254. 
affect  actions  pending,  etc.,  §255. 
of  what  law  governing  commou  CiU*riers, 

§517. 
rights  to  physicians  saved  under,  §677. 
of  what  appropriation  act.  §725. 
or  amendment,  effect  of,  §1322. 
reserving  rights.  §1.58:^ 
of  what  law  relating  to  savings  banks, 
.  §2408. 
REPLEVIN  (see  Claim  and  Deliveky)— 
affidavit  for,  §4596. 

contents,  bond  for,  §§4597,  4598. 
where  action  maintained,  §4714. 
REPLY  (see  Answer)- 
in  Justice's  Court,  §4536. 
when  to,  to  answer,  §4776. 
failure  to,  §4777. 
demurrer  to,  §4778. 
REPORTS  (see  Index  to  Vol.  1)— 
referee's,  in  partition,  §5474. 
of  sale  by  referees,  §5485. 
of  sale  by  execntor,  etc.,  §5804. 
of  Probate  Court  commissioners,  §5862. 
REPORTERS  (see  Newspapers;   Short- 
hand Reporters)— 
RESCUE— 

of  prisoner  held  on  charge  of  felony,  a 

felony,  §6027. 
otherwise  a  misdemeanor,  §6027. 
of  property  from  officer,   misdemeanor. 


RESERVOIR— 

poisoning  of,  misdemeanor,  §6266. 
RESIDENCE  (see  index  to  Vol.  1)— 

required  to  bring  divorce  proceedings, 


of  district  judge,  §4432. 
RESIGNATIONS  AND    REMOVALS    (see 
Removals;  Vacancies,  Vol.  1)— 
of  trustee  of  express  trust,  §4026. 
of  executors,  administrators  and  guard- 
ians, §§5913-5921. 
bow,  shall  be  made,  p054. 
of  town  officers,  §1131. 
from  the  national  guard,  §1597. 
RESISTANCE— 

to  a  statute  when  it  is  levying  war,  §5991. 
executive  officer  in  performance  of  duty, 

§5997. 
to  process  of  court,  misdieme.inor,  §6076. 
to  execution  of   process,    misdemeanor, 
§6323. 
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RESPITED— 

who  may  be,  §6S83. 

RESTITUTION— 

when  to  issue  in  forcible  entry,  §5508. 
return  of  writ  of,  §5511. 

RESTRAINING  CATTLE  (se  Index  to  Vol. 
1)- 

RESTRAINT— 

unnecessary,  In  arrest,  forbidden,  §6594. 

RETURN  (see  Index  to  Vol.  1)— 
(6e§  Election  Returns) — 

of  warrant,  §§4397,  4398. 

false,  by  officer,  §4520. 

service  and,  in  replevin,  §4601. 

of  executions,  §§4919,  4957. 
'  sheriff  to  make  due,  when,  §4975. 

of  sheriff,  in  attachment,  §4991. 

of  depositions,  §5177. 

service  and,  writ  of  prohibition,  §§5292, 
5293. 

of  writ  of  habeas  corpus^  §§5314-5321. 

proceedings  on,  in  habeas  corpus^  §§5322- 
5330. 

compelling,  from  justice,  §5515. 

of  warrant  of  seizure,  §5527. 

of  warrant  issued  by  justice,  §5539. 

REVENUE  (see  General  Reyenue  Fund). 
stumps,  forgery  of,  §6378. 

REVERSIONERS— 

civil  action  by,  §5428. 
reversion  of  lands  to  state,  §497. 

REVOCATION  (see  Index  to  Vol.  1)— 
grantor  reserving  power  of,  §4056. 
conveyances  with  powers  of,  §4236. 
of  agreement,  §4752. 
of  a  will,  §5630. 

RIGHT-OF-WAY    (see  Index  to  Vol.  1)— 
(see  Eminent  Domain)— 

RIOT— 

homicide  justifiable  in,  when,  §6129. 
defined,  punished,  §§6317,  6318. 
remaining  present  at,  §§6320,  6321. 
refusal  to  aid  in  suppression,  §6322. 
resistance  to  execution  of  process,  §6323. 

RIVER- 

obstructing  passage  on,  public  nuisance, 
§6276. 

ROADS  AND  HIGHWAYS   (see  Index  to 
Vol.  1)— 

ROBBERY— 

defined,  §§6147,  6148,  6151-6153. 
degree  of  force  immaterial,  §6150. 
taking  property  secretly,  when,  §6150. 
punishment  of,  §§6154-6156. 

RULES  (see  Pleadings)— 

adopted  at   annual  meeting   of  judges, 

§4440. 
of  construction  of  this  act,  §5958. 

of  terms  used  in  this  code,  §6535. 
for  construing  statutes,  §243. 
for    estimating   composition    in    public 

printing,  §288. 
of  board  of   corrections  and    charities. 


of  board  of  pharmacy.  §655. 

of  village  council,  §1208  (1). 

of  state  board  of  equalization,  §1468. 

and  regulations  of  national  guard,  §1625. 
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SABBATH  DAY— 

acts  relating  to,  §§6178-6187. 
SALARY  (see  Index  to  Vol.  1)— 
(see  Compensation)— 

whose,  not   affected  by  district  clerks 
fees,  §5228. 
SALES  (see  Index  to  Vol.  1)— 

(see    Condition  Ai-    Sales;     Fore- 
closure Sales) — 

of  homestead,  §3948. 

trust  to,  or  mortgage,  §4018. 

redemption  of  chattel  mortgage  before, 
§4204. 

remedy  by,  in  foreclosure,  same,  §§4207, 
4210,  4211. 

of  goods,  contract  for,  §4227. 

of  leasehold,  §4310.  ^ 

of  movable  building,  §4311. 

of  railways,  etc.,  §4312. 

judgment,  under  lien,  §4327. 

division  of  property  for,  {4328. 

notice  of  execution,  {4588. 

execution,  §§498^-4939. 

judgment  directing,  of  realty,  {5079. 

foreclosing  mortgages,  {§a^S-53»7. 

perpetuating  evidence  of  Bame,  {§5365- 
5370. 

by  installments,  same,  §5372. 

by  foreign  executors,  same,  §5374. 

in  foreclosure   of  mortgage  by  action, 
§§5388-5395. 

when  property  incumbered,  {{5459-5461. 

of  life  estate,  §§5472,  5473. 

in  partition  of  realty,  §§5479-5488. 

order  of,  of  boat,  by  justice,  §5542. 

purchased    by   executor   at    mortgage, 
§§5709,  5710, 
'  of  royalty  to  pay  debts,  §5737. 

of  property  by  guardians,  §5768. 

of  ward%  estate,  §5774. 

when,  will  not  be  granted,  §5786. 
order  of  sale,  §5787. 
SALES,  CRIMINAL— 

appointments,  §§6001,  6002. 

official  righto,  §6003. 

claims  for  collection,  §{6074,  6075. 

persons  to  labor,  §6139. 

articles  on  Sunday,  §6186. 

drugs,  etc.,  to  produce  abortion,  §6211. 

indecent  prints,  books,  etc.,  §6233. 

indecent  articles,  §6234. 

lottery  tickets,  §6241. 

pledges,  prematurely,  {6264. 

drugs  without  label,  §6282. 

poison  without  recording,  §6283. 

poison  without  label,  §6285. 

adulterated  food,  etc.,  §6287. 

tainted  or  spoiled  food.  §6288. 

dangerous  weapons,  §6289. 

imitation  food,  §6303. 

shares,  stocks,  etc.,  by  officer,  §6379. 

counterfeit  money,  §6388. 

mortgaged  property,  §§6428.  6429. 

by  false  measures,  etc.,  §6442. 

property  covered  by  bill  of  lading  or  re- 
ceipt,' §6455. 
SALE  OF  LANDS  (see  Executors,  Ad- 
ministrators and  Guardians)— 
SALOONS  (see  Index  to  Vol.  1)— 
SATISFACTION— 

of  judgment,  entry  of, 
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SATURDAY— 

persons  obserying  as  Sabbath,  §6182. 
SAUK  CENTER— 

District  Court  at,  §4469. 

village  f urnisli  rooms  for,  §4469. 
SAVINGS  BANKS  (see  Index  to  Voi.  1)— 
SCHEDULE— 

in  assignments,  §4258. 

of  fees,  §§5227-^26S. 
SCHOOLS  (see  Index  to  Vol.  1)— 
SCHOOL  DISTRICT— 

frauds  by  otflcers  of,  §§6343,  6344,  6507. 
SEAL  (see  Index  to  Vol.  1)— 

what  will  answer  as  a,  §4117. 

official,     omitted      from      conveyance, 
§§4190,  4191. 

in  mortgages  of  realty,  §4192. 
grantors,  §§4193-4195. 

of   commissioners   taking   aclmowledg- 
ments,  §4291. 

certifled  copy  under,  as  evidence,  §5121. 

great,  of  state,  §332. 

public    officer   refusing,    to    successor, 
§6007. 

forgery  of,  how  punished,  §6372. 
SEARCH  WARRANT— 

officer  executing,  when  guilty  of  misde- 
meanor, §6062. 

procuring  maliciously,  §6087. 

when  issuable,  §6560. 

causes  for  issuance.  §6561. 

to  whom  directed,  §6562. 

seizure  of  property  under,  §6563. 

for  game,  §2000. 

for  game  or  fish  concealed  during  pro- 
hihited  period,  §2049. 
SECOND  IN  DUEL— 

guilty  of  murder  second  degree,  when, 
§6]0S. 

how  punished,  §6158. 
SECOND  OFFENSE— 

deflued,  §6520. 

concealing  birth  of  issue,  punishment. 


SECOND  TRIAL— 

in  criminal  cases,  §6814. 

SECRETARY   OP   STATE   (see   Index  to 
Vol.  1)— 
duty  of,  when  attached  county  for  judi- 
cial purposes  is  detached,  §4504. 

SECURITY- 

for  payment  of  alimony,  §3908. 

before  judgment,  §4873. 

for  costs,  when,  §5224. 

fail  ure  to  give,  resul  t ,  §5226. 

in  suit  on  bond,  §5226. 

for  cost  in  fMbeas  corpus,  §5307. 

officer    acting    without,   misdemeanor, 


SELF-DEFEITSE— 

acts  done  in,  not  criminal,  §§5973,  6130. 
SENATE  (see  Legislature) — 

organization  of,  §217. 

officers  of,  §218. 
SENATORS— 

number  of,  and  representatiyes,  §211. 

terms  of,  §215. 

SENTENCE— 

duty  of  court  to  pass,  §5959. 
discretion  of  court  as  to,  §5960. 
conviction  for  felony,  §5961. 
court  may  mitis^ate,  when  defeqdant  baa 

been  punished  as  for  contempt,  §6513. 

on  conviction  of  several  offenses,  §6522. 

felony  by  person  under  sentence  for 

felony,  §6523. 
of  convict,  to  expire  between  March  and 

November,  §6525. 
place   of    imprisonment    specified     in, 

§6527. 
term  of,  of  convict,  §3190. 
and  term  in  state  reformatory,  §3231. 
in  criminal  cases,  §§6875,  6876. 
when  no  jail  in  county,  §6879. 
in  capital  cases,  §§6881-6889. 

SEPUI4TURE— 

crimes  violating,  §§6220,  6230. 

SEQUESTRATION— 

by  receiver,  §5572. 

SERVANT   (see  Apprentice;  Mastrb)— 
liilling  master,  rules  of  common  law  re- 
lating to,  abolished,  §6105. 
homicide  of,  in  lawful  correction,  excus- 
able, §6128. 
justifiable,  in  defense  of.  §6130. 
embiezzlement  by,  lar^ny,  §6390. 

SERVICE     (see    Notice;    Publicatioh; 
Summons)- 
of  summons  and  complaint  in  divorce. 


county    treasurer   to   prosecute,   wher<. 


SEDUCTION— 

of  daughter  or  ward,  who  brings  action 

for,  §4722. 
under  promise  of  marriage,  §§6198-6200. 

SEED  GRAIN— 

note  or  contract  lien  for,  §4222. 

SEIZURE— 

of  property  under  color  of  office,  §6416. 
of  forfeited  game,  fish,  etc.,  §2053. 
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of  justice^s  summons,  §4515. 
special  service,  §4516. 
on  railroads,  §4517. 
by  publication,  §§4518,  4519. 
and  return  in  replevin,  §4601. 
of   attachment  by  publication,    §§461I« 

4612. 
of  order  for  additional  parties,  §4735. 
of  summons  on  non-residents,  §4752. 
proof  of,  of  summons,  §4757. 
of  summons  on  garnishee,  §5013. 
of  subpcsnaes^  §5147. 
of  notice   to   taice   dispositions,  §§5158» 

6160,  5189. 
depositions  without  the  state,  S517(L 
of  writ  of  mandamusy  §5282. 
prohibition.  §5292. 
writ  of  hdbeoB  corpus,  §§5307-5310. 
of  notice  foreclosing  mortgages.  |5346. 
of  summons  in  forcible  entiy  and  detainer, 

§§5501,  5502. 
and  return  of  warrant  issued  by  justice, 

§5539. 
of  what  citation  by  Probate  Court,  §§5915, 

5916. 
of  notice  of  special   ootmty    election, 

§824. 
of  papers,  action  against  a  town,  §1165. 
of  notice  by  village  council,  §122t5. 
fee  for,  of  notice  to  redeem  tax  sale  landm, 

§1558. 
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SEBYICE  (continued)— 
#  of  process  on  foreign  building,  etc.,  as- 

sociation, §2441. 
by  stipulation,  §2443. 
of  process  on  coiieges  and   seminaries, 

§2721. 
of  process,  jiotioe  of,  §2955. 
of  process  on  co-operative,  etc.,  insur- 
ance company,  §3045. 
of  summons  on  unanthorized  insurance 

companies,  §3093. 
of  process  on  school  trustee,  §3377. 

on  district,  where  no  trustees,  §3383. 
of  order   tailing   private  property    for 

schools,  §3390. 
fees  for,  in  election,  §68. 
of  notice  to  condemn  land,  §3693. 
of  order  to  viewers,  §3789. 
SERVICE  FEES— 

lien  for,  of  domestic  animals.  §4333. 
SET-OFFS  (see  JusTiCB'sCouBTS)— 
SETTLEMENT— 

by  guardian  annually,  §5779. 
final,  notice  of,  §5780. 
SEVERALTY  (see  Estates  in  Real  Prop- 
erty)— 
SEVERANCE— 

of  fixtures  from  realty,  larceny,  §6399. 
SEWER— 

malicious  injury  to,  how  punished,  §6460. 
SHADE  TREES— 

willful  injuries  to,  punished,  §6461. 

in  cities,  planting  and  preservation,  who 

regulates,  §1283  (27). 
fences  to  protect,  §1937. 
SHARES  (see  Index  to  Vol.  1}— 

in  execution  of  trusto,  §§4072.  4073. 
of  infants  in  realty  sold,  §5493. 
of  insane  person,  sane,  §5494. 

SHERIFFS— 

successor,  legalizing  conveyances,  §4154. 
pay  to  sheriff  to  satisfy  execution,  §4961. 
to  keep  and  deliver  what  property,  §4974. 
when  interested  in  cause,  §6063.' 
fees  of,  schedule  of,  §5233. 

in  Ramsey  and  Hennepin  counties. 


disobedience  of,  §5313. 

to  execute  process   of    Probate  Court, 


misconduct  of,  drawing  or  impanelling 

lurors,  misdemeanor,  §6022. 
aiaing  prisoner  to  escape  from,  a  crime, 


willfully  allowing  escape,  guilty  of  felony, 
§6034. 

otherwise  of  misdemeanor,  §6034. 
offense  by  mutilation   of   record,  etc., 
§6056. 

allowing  escapes,  etc.,  §6057. 

refusal  to  perform  duty,  §§6058,  6059. 
duties  as  to  jails,  §§6897-6915. 
certificates    prior    to     1862,    recorded, 
§§940,  941. 

prima  facie  evidence,  §942. 
election  and  term  of  office  of,  §949. 
oath  and  bond,  §950. 
failure  to  qualify,  §951. 
vacancy  in,  ofiice,  §952. 
powers  and  duties,  §953. 
disabilities  of,  §954. 
deputy  to  attend  court,  §§955,  956. 


SHERIFFS  (continued)— 

receipt  of,  for  process,  §957. 

shall  complete  business  before  retiring^ 

safe-keeping  of  prisoners  by,  §§959,  960. 
failure  of,  to  settle  with  commissioners, 

§§961,  962. 
neglecting  duty,  §963. 
illegal  fees  received  by,  §964. 
cannot  purchase  at,  sale,  §965. 
appoints    jailors,    their    compensation, 


makes  what  report  to  county  attorney, 

§981. 
coroner  acts  as,  when,  §1005. 

subject  to  same  liabilities  as,  §1006. 
executes  process  when,  party,  §1007. 
return  of,  when  no  goods,  §1516t 
fees  for  collecting  delinquent  tax,  §1519. 
neglect  of  duty,  penalty  for,  §1520. 
SHIPS  REGISTER  (see  Vessel)- 

making  false  or  fraudulent,  with  intent 
to  defraud,  how  punished,  §6440. 
SHORT-HAND  REPORTERS— 
appointment  of,  for  courts,  §4443. 
oath,  duties,  removal  of.  §4444. 
records  of  trials  by,  §4445. 
compensation  of,  §4446. 
SHRUBS— 

vines,  etc.,  injury  to,  punished,  §6461. 

SIGNATURES— 

presumed  genuine,  when,  §5115. 
SILVERWARE— 

used  in   religious  worship,    injury    to, 
felony,  §6469. 
SIMILITUDE— 

in  relation  to  forgery,  defined,  §6373. 
SINGULAR  NUMBER— 

includes  plural  in  this  code,  §6535. 
SLANDER— 

pleadings  in,  or  libel,  §§4793,  4794. 
SLAVE— 

seizing  person  to  be  sold   as,   felony, 
§6136. 

selling  services  of,  removing,  etc.,  §6139. 
SLUNG-SHOT— 

making     or     carrying,      misdemeanor. 


SOIL— 

unlavTfully  digging  and  removing,  §6461. 
SOLDIER'S  HOME  (see  Index  to  Vol.  1)— 
SOLEMNIZATION   OF   MARRIAGE    (see 

Mabriaqe)— 
SOUTARY  CONFINEMENT— 

in  jails,  §6907. 

in  state  prison,  §6958. 
SPECIAL  ACTIONS  (see  Actions)- 
SPECIAL  POWERS  (see  Powebs)- 
SPECIAL  TERMS— 

of  the  Supreme  Court,  §4416. 

of  District  Courts,  §4861. 

STAMPING— 

imitation  food,  neglect,  how  punished, 


false  weights  or  tare  on  casks,  §6444. 

STAMPS— 

postage  or  revenue,  forgery  of,  §6378. 

STATE— 

time  for,  to  commence  actions,  §4696. 
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STATE  (continued)— 

leaving,  to  commit  crime,  §6108. 
presentation    of    fraud alent    claims    to 

officers  of,  felony,  §0507. 
not  liable  for  what  bonds,  §1477. 
STATE  BOARDS  (see  Index  to  Vol.  1)— 
STATE  OFFICERS  (see  Index  to  Vol.  1)— 
STATE  PRISON— 

act   punishable  by  imprisonment  in,  a 

felony,  §§5954,  6916-6976. 
attempt  to  escape  from,  felony,   §6031. 
paupers  discharged  from,  §§1839,  1840. 
STATE  PUBLIC  SCHOOL  (see   Index    to 
Vol.  1)— 

STATE  REFORM  SCHOOL   (see  Index  to 
Vol.  1)— 
convicts   under  sixteen   to   be  sent  to, 
§6533. 
STATEMENT  (see  Index  to  Vol.  1)— 

false,  by  applicant  for  change  of  name. 


claimant's,  in  entry  of  town  site,  §4094. 

in  flllDg  lien,  §4306. 

of  person  taking  what  depositions,  §5188. 

by  administrator  of  offsets,  §5718. 

by  executors  and  administrators,  §§5836- 

5856. 
STATUTE  (see  Index  to  Vol.  1)— 
when  no  bar,  §4697. 
when,  bejrlns  to  run,  §§4700-4704. 
pleadings  reflated  by,  §4763. 
printed  cop^s   of,    sufficient  evidence, 

§5136. 
insurrection   to   prevent   execution,    or 

force  repeal  of,  is  treasonable,  §5991. 
exception,  §5991. 
not  affected  by  this  code,  §6543,  6544. 
repealed  by  this  code,  §6545. 
not  followed  in  indictments,  §6726. 
STATUTE  OF  FRAUDS— 

contracts  to  be  in  writing,  §4226. 
contracts  for  sale  of  goods,  §4227. 
auctioneer's  memorandum,  §4228. 
existing  trusts  in  writing,  §4229. 
conveyances   of  land  to  be  in  writing, 

limitation,  §4232. 
lease  or  sale  of  realty  to  be  in  writing. 


part  performance,  §4233. 
STATUTE  OF  LIMITATIONS— 

in  action  to  set  aside  judgment  for  fraud. 


STAY  OF  EXECUTION  (see  Execution)— 
STAY  OF  PROCEEDINGS— 
when  judge  may,  §4736. 
in  criminal  cases,  §§6862-0872. 
STEAM  (see  Index  to  Vol.  1)— 

death  caused  by  negligent  use  of,  liabil- 
ity for,  §§6123,6124. 
applying  unauthorized  pressure  of,  mis- 
demeanor, §§6268-6270. 
STEAMBOAT— 

death  caused  by  negligent  management 
of,  liability  for,  §6m. 
STEAMER  (see  Vessel)— 
STOCK— 

subscriptions  in  corporations,  §5569. 
fraudulent  issue  of,  criminal,  §6446. 
and  bonds,  annuity,  etc.,   company,  as 
agent  for,  §2701. 


STOCKHOLDERS  (see  Index  to  Vol.  1)— 
judgment  against,  §5570. 

STOLEN  PROPERTY— 

receiving  stolen  body,  §6227. 
receiving  or  buying,  etc.,  offense  of,  de- 
fined, §6410. 
intent  to  restore,  when  a  defense,  §6409. 

STREET  (see  Index  to  Vol.  1)— 
(see  Highway) — 

SUBMISSION— 

of  controversies  to  arbitrators,  §4335. 
irrevocable,  same,  §4338. 

SUBORNATION  OF  PERJURY— 
defined,  §§6048,  6052,  6053. 
punishment  of,  §6049. 

SUBIXENAES— 

for  subscribing  witnesses,  §4143. 

disobeying  the,  §4144. 

how  served,  §§4553-4556. 

when  and  by  whom  issued,  §5146. 

how  served,  §5147. 

liability  for  disobedience  of,  §5148. 

contempt,  §5149. 
attachment  for  delinquent  witness,  §5150. 
for  defendant,  clerk  issues,  §6557. 
SUE— 

board  of  dental  examiners  may,  or  be 

sued,  §643. 
town  supervisors  to,  how,  §1139. 
power  to,  of  national  guard,  §1622. 
foreign   railroads   may,    and   be    sued, 

§§2557,  3159. 

SUFFICIENCrr- 

of  indictments,  §6727. 

SUICIDE— 

defined,  §6095. 

deemed  a  grave  public  wrong,  §6096. 

no  forfeiture  imposed   on   account   of. 


attempt  to  commit,  defined,  §6097. 
aiding,  constitutes  manslaughter,  §6098. 
aiding  attempt  to  commit,  felony,  §6099. 
incapacity  of  person  aided,  not  a  defense 

to  prosecjition,  §6100. 
punishment  for  attempt  to  commit,  §6101. 
forfeiture  on  account  of,  abolished,  §6531. 

SUIT  (see  Action)— 

termination  of  what  right  i>ending,  §5405. 

on  auditor's  bond,  §889. 

village     council    to     prosecute    what, 
§1208  (6). 

against  ofiicers,  §1379. 

by  and  against  banl^s,  §2328. 
SUMMARY  COMMITTAL— 

of  false  witness,  §6046. 

SUMMONS    (see  Notice;    Publication; 
Service) — 
and   complafait  in   action   for   divorce. 


in  trial  of  town  site  claims,  §4104. 
in  enforcing  lien,  §4309. 
requisites  of,  by  justice,  §4514. 
issuance  and  service,  same,  §§4515-4520. 
justice  to,  witnesses,  §§4660,  4661. 
action  commenced  when,  served,  §4698. 
actions  commenced  by,  §4740. 
requirements  of,  §4741. 

notice  to  take  judgment  by  default, 
§4742. 

copy  of  complaint,  §4743. 


708 


Digitized  by 


Google 


TT5^ 


Summons.] 


SUM  .-TEN. 


[Tendeb. 


SUMMONS  (continued)— 
service  of— 

whom  served,  fees,  §§4744,  4746. 

how  served,  §4746. 

on  municipal  corporations,  §4747. 

on  railroad  companies,  §4748. 

on  domestic  corportions  without  resident 
officers,  §4749. 

on  foreign  corporations,  §4750. 

when  some  defendants  not  served,   §4751. 

on  non-residents  in   actions  respecting 
realty,  §47:)2.  % 

by  publication,  §§4753-4756. 

proof  of  service,  §4757.  $ 

appen ranee  of  parties,  §§4758,  4759.    . 

jurisdiction  from  service  of,  §4760. 
on  natural  person,  §4761. 
on  corporations,  §4762. 

and  affidavit  accompanying.  §§4910,  4911. 

service  of,  on  garnishee,  §5013. 

in  foreclosure  by  action,  §5381. 

publication  of,  on  unknown  heirs,  §5433. 

in  partition  of  realty,  §5454. 

and  complaint  in  forcible  entry  and  de- 
tainer, §5500. 

service  of,  same,  §5501. 

trial  upon  return  what,  §5603. 

to  show  cause,  §§5531,  5532. 

affidavit  accompanying,  §5533. 

and  attachment  for  taxes,  §1517. 

service  of,  against  unauthorised  insur- 
ance companies,  §3093. 

SUMMONING— 

justice^s  jury,  §§4666,  4667. 
drawing  and,  petit  jurors,  §5062. 

SUNDAY  (see  Sabbath  Day)— 

courts   not   open   on  Sunday,     except, 

§4426. 
selling  liquor  on,  prohibited,  §1876. 
bills  and  notes  maturing  on,  §2103. 

SUPERINTENDENTS  —  SUPERVISORS— 
(see  Index  to  Vol.  1) 

SUPREME  COURT— 

number  of  jud&^s  in,  §4407. 

jurisdiction,  original  and  appellate,  §4408. 

enforce  judgments — rules,  same,  §4409. 

power  of  each  jud^e  in  vacation,  §4410. 

decisions,  filings,  judgments  of,  §4411. 

syllabus  of,  decisions,  §4412. 

terms,  general  of,  §4413. 

adjournments,  §§4414,  4416. 

special  terms  of,  §4416. 

failure  or  continuance  of  term,  §4417. 

appeals  to,  §5066. 

when  allowed,  §5067. 

costs  in,  §§5221-5223. 

attorney-general   appears  for   state  in. 


SURETIES— 

judgment  against,  in  appeal,  , 
contribution   and  subrogation  between, 

§4940. 
qualification  of  what,  §4972. 
notice  of  justification  of,  §§4978,  4979. 
a{»proval  of,  §4980. 
justification  of,  on  appeal,  §5083. 
on  bond  of  depositary,  §905. 
new  bond  on  application  of,  §1050. 

SURGEON— 

causing  death  by  reason  of  intoxication, 
guil^  of  manslaughter  in  second  de- 
gree, §6125. 


SURGEON  (continued)— 

present  at  duel,  when  punishable,  §6158. 
intoxicated,    negligent   act    by,    misde- 
meanor, §6265. 
SURPLUS— 

recovery  of,  in  foreclosure  sale,  §5.354. 
SURVEYS  (see  Index  to  Vol.  1)— 
of  homestead  after  selectiou,  §3946. 
plats  of,  are  evidence,  §5134. 
order  to  realty,  §6402. 
jurisdiction  of  United  States  in,  §3717. 
damages,  tender,  costs,  same,  §§3718- 

3720. 
defacing  monuments  in,  §3721. 

SUSPENSIONS  (see  Attorneys  and  Coun- 
selors)— 

judgment  of,  of  attorney,  §§4384,  4385. 

by  District  Court,  same,  §4386. 

of  public  officers,  laws  relating  to  not 
affected  by  this  code,  §65.2. 
SWAMP  LANDS  (see  Index  to  Vol.  1)— 
SWORN  (see  Oath)— 

persons  examining  insane  are,  §5888. 

arbitrators  to  be,  §4340. 
SYLLABUS— 

of  Supreme  Court  decisions,  §4412. 


T. 


TALESMEN— 

as  petit  iurors,  §§5059-5061. 
included  in  term  **juror,*' 
TARE— 

stamping  false,  on   casks,  etc.,  misde- 
meanor, §6444. 
TAXES  (see  Index  to  Vol.  1)— 

no  homestead  exemption  from,  or  sale 

for,  §3944. 
no  municipal  officers  to  levy,  §4876. 
costs,  taxation  of,  §5213. 
justice  to  tax  costs,  without  notice,  §6265. 
false  statement  in  relation  to,  when  mis- 
demeanor, §6347.' 
TEACHER  (see  Index  to  Vol.  1)— 
(see  Schools)— 
lawful  correction  by,  §6146. 
TELEGRAM— 

wrongfully  obtaining  knowledge  of,  §6462. 

divulging,  by  operator,  etc.,  §6462. 
opening  sealed,  misdemeanor,  §6463. 

TELEGRAPH  (see  Index  to  Vol.  1)- 

injury  to  line,  etc.,  how  punished,  §6460. 

TENANCY  (see  Estates)- 

TENANT— 

action  by  joint,  or,  in  common,  §5430. 

liable  for  rent.  §5448. 

holding  over,  §5499. 

taxes  paid  by,  repaid  to,  §1487. 

TENANT  FOR  LIFE— 

power  to  make  leases,  §4066. 
release  of,  §4066. 

TENDER— 

defendant  entitled  to  costs  after,  §5214. 
in  actions  in  tort,  §5215. 

judgment  for  excess,  §5216. 
of  money  for  damages,  §§1974,  2219. 
by  railroad  company,  §2575. 
of  damages  by  Vnited  States  surveyorsy 
§3719. 
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TENSE— 

present,  inclndes  past  and  future,*  §6535. 
TENT— 

included  in  term  "building/'  §6365. 
TERM  OF  OFFICE  (see  Index  to  Vol.  1)— 
TERMS  (8ee  Courts;  District  Courts;— 

general,  of  Supreme  Court,  §4413. 
ecision  of  court  out  of,  §4S6i. 
used  in  code,  construction  of,  §6535. 
statement  of,  of  court  to  be  published. 


TERMS  OF  IMPRISONMENT— 

duration  of,  §§6522,  6523. 
TERRITORIAL— 

clerks  and  probate  judge's  acknowledg- 
ments legalized,  §§4167,  4168. 
TESTATOR— 

liability  of  legatees  for  debts  of,  §§5586- 
5588. 
TESTIMONY  (see  Evidknce)— 

in  contestea  elections,  §§54,  55. 

in  contested  election^  either  written  or 
oral,  §58. 

before  coroner,  reduced  to  writing,  §1017. 

special  commission  to  take,  §1071. 
THPEAT— 

crime  committed  under  duress,  excus- 
able, §5972. 

to  intimidate  officers,  etc.,  misdemeanor, 
§§6068,  6069. 

to  prevent  lawful  trade,  misdemeanor, 
§6092. 

consent  to  abduction  obtained  by,  §6138. 

to  publish  libel,  misdemeanor,  §6175. 

obtaining   entrance  to  building  by,    is 
breaking,  §6360. 

constitutes  extortion,  §§6413,  6415. 

sending  threatening  letters,  §§6418,  6419. 

verbal,   with   intent   to  extort,    misde- 
meanor, §6420. 

immaterial  by  whom   to  be  executed, 
§6421. 

coercing  action  of  another  by,  §6470. 

THREATENING  LETTERS  (see  Extor- 
tion)— 
sending,  criminal,  §§6418,  6419. 
when  deemed  complete,  §6515. 

TIMBER— 

setting  fire  to,  how  punished,  §6458. 
willful  cutting,  etc.,  punished,  §6461. 

TIME— 

how  computed,  §4780. 

when  this  code  becomes  effectual,  §5951 . 

for  which,  criminal  to  be  imprisoned, 

§§5961,  5962. 
of  continuance  of  Sabbath  day,  §6180. 
how  stated  in  indictments,  §6724. 

TITLE— 

judge  seized  of,  to  town  site,  §4092. 

adverse  claimant's,  to  town  site,  §4101. 

of  court  in  counties  attached,  §4494. 

to  real  estate,  justice  cannot  try,  §4507. 

of  appeal,  §5070. 

actions  to  quiet,  §§5411-5413. 

section  applying  to  all  actions  testing, 

§5427. 
proof  of,  in  partition,  §5456. 
what  necessary  to  pass,  in  will,  §5641. 
defective,  interpleader,  §1347. 
taxes  refunded  when,  void,  §1490. 
certificate  of  sale  passes,  §1541. 


TITLE  (continued)— 

record  of,  to  land  condemned,  §2493. 

to  rolling  stock,  pass  to  railroads,  when, 

§2552. 
to  public  burying  ground,  §2883. 
insurance  companies,  §§3069-3074. 
to  school  property,  who   holds,  §§3297, 


papers  to  state  lands,  §3584. 
evidence  of,  to  railroad  lands,  §3589. 
in  fee  to  state  of  condemned  land,  §3689. 
vesting^  in  state  to  lands,  §3700. 
TITLE   TO   REAL  PROPERTY  BY  DB- 
SOENff— 
descent  of  lands,  §5676. 
homestead,  §5676. 
course  of  descent,  §5677. 
degree  of  kindred  computed,  §5678. 

TOBACCO— 

selling  to  minors,  §6309. 
TOLLS  (sea  Index  to  Vol.  1)— 
TORTS— 

liability  of  married  women  for,  §§3868, 


tender  in  action  for,  §§4833,  4834,  5215. 
TOWN  CLERKS  (see  Index  to  Vol.  1)— 
acknowledgments  by,  §4216. 
administer  oaths,  §4281. 
TOWN   INSURANCE   COMPANIES    (see 

Index  to  Vol.  1)— 
TOWN  MEETINGS  (see  Index  to  Vol.  1)— 
TOWN  OFFICERS  (see  Index  to  Vol.  1)— 
TOWNSHIP  CLERKS— 

take  acknowledgments  of  chattel  mort- 
gages, §4287. 
TOWNSHIPS  (see  Index  to  VoL  1)— 

(see  Unorganized  Townships)- 
TOWN  SITE  (see  Official  Trusts)— 

entry  of,  §4091. 
TRADE— 

conspiracy  to  prevent  exercise  of,  misde- 
meanor, §6092. 
carrying   on,   prohibited    on    Sabbith, 

§6184. 
carrying  on  noisome,  near  highway,  mis- 
demeanor, §6304. 

TRADE -MARKS  (see  Labels  and  Trade- 
marks)- 

TRANSCRIPT— 

of  justice's  judgment,  §§4580-4582. 

from  justice,  §§4625,  4627. 

in  appeal  from  justice,  §4680. 

from  justice's  docket,  evidence,  §§5l41, 

5142. 
of  Probate  Court,  §5874. 
in  criminal  cases,  §6874. 
books  and  records  of  surveyor-general, 


of   land  commissioner's   record  as  e?!- 
dence,  §3591. 

TRAVERSE— 

of  return  of  habeas  corpus^  §5317. 

TREASON— 

crime  of,  defined,  §§5986-6105. 

TREASURER  (see  Index  to  Vol.  1)— 
(see  County  Treasurer)— 

TREBLE  DAMAGES— 

attorney  liable  to,  for  misconduct,  §6078. 
may  be  recovered,  when,  §6471. 
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TREES,  PLANTS,  ETC.— 

severance  from  realty,  larceny,  §6399. ' 
setting  Are  to  standing,  punished,  §6458. 
malicious  injury  to,  punislied,  §6460. 

TRESPASS— 

after  execution  sale,  §5441. 

on  public  lands,  §6472. 

action  lor,  §1167. 

penalty  for,  on  fish  preserve,  §2027. 

on  tront  preserves,  §2032. 
on  public  lands,  civil  action  f^r,  §3599. 
willful,  same,  penalty  for,  §§360^604. 

TRLAL  (see  Appeals;  Arbitratobs;  Dep- 
ositions; Evidence;  Habeas  Cor- 
pus ;  Injunctions  ;  Judgments  ;  Jury  ; 
Mandamus;  Subp(ena£s;  Verdict; 
Witnesses)— 

enforcing  lien,  §4309. 

notice  of,  and  issue,  §4457. 

of  appeals  from  justice,  §4630. 
place  of  trial,  §4710. 

of  real  property,  §4711. 

attachment  non-resident's  property,  §471 2. 

where  cause  of  action  arose,  §4713. 

in  all  other  cases,  §4714. 

demand     by    defendant — evading    law, 
§4715. 

change  of  place  of,  §4716. 

trial  defined,  §4827. 

notice  of,  §4828. 

calendar,  £4829. 

continuance,  §4830. 

either  party  may  bring  cause  to,  §4831. 

separate,  when,  4832. 

tender  in,  for  torts,  §4833. 
effect  of,  §4834. 

offer  of  judgment,  effect,  §4835. 

entry  or  stay  of  judgment,  §4849. 
6y  the  court — 

when,  §4858. 

provisions  of,  by  jury  apply,  §4859. 

in  vacation,  §4860. 

District  Court  always  open,  §4861. 

special  terms,  §4861. 

decision  out  of  term,  §4861. 

decision  of  court,  §4862. 
bjf  referee — 

reference  by  consent,  §4863. 

compulsory  reference,  §4864. 

appointment  of  referee,  §4865. 

powers,  proceedings,  report,  §4866. 

powers  of  majority,  §4867. 
new  trials-^ 

grounds  for,  §4870. 

motion  for,  how  made,  §4871. 

bill  of  exceptions  or  case,  how  prepared 
and  settled,  §4872. 

of  mandamus,  §52S6. 

of  writ  of  prohibition,  §5294. 

in  ejectment,  §§5414,  5415. 

of  titles  to  lands,  §5422. 

on  return  of  summons  in  forcible  entry 
and  detainer,  §§5503,  5504. 

pleadings  and,   actions   against    boats, 
§5535. 

notice  of,  on  appeal  from  Probate  Court, 
§5876. 
criminal  triaU — 

of  insane  persons,  not  allowed,  §5907. 

of  accessory  to  felony,  where  had,  §5978. 

prisoner  may  be  convicted  of  lesser  de- 
gree on.  §5981. 
or  of  attempt  to  commit  crime,  §5981. 


TRIAL  (continued)- 

for  murder  in  duel  out  of  state,  §6108. 
of  indictment  for  kidnapping,  where  had, 

§6137.  * 

of  indictment  for   libel   in  newspaper, 

where  had,  6172. 
for  prize-fight  out  of  state,  where  had, 

§6S30. 
foreign  conviction  or  acquittal,  §6507. 
for  crimes  committed  on  railroad,  §6540. 
of  indictment,  continued,  §6550. 

dismissed,  §6551. 
felony  and  misdemeanor,  §6796. 
continuance  in  criminal  cases,  §6800. 
separate,  when  jointly  indicted,  §6802. 
accused  time  to  prepare,  §6825. 
of  grounds  of  challenge,  §§6853-6860. 
failure  to  demand,  §1070. 
, continuance  of.  In  bastardy  case,  §1897. 
trial  and  judgment,  §1898. 
of   appeal   from    what    commissioners, 
§2490. 
TRIERS— 

in  criminal  cases,  §§6854-6860. 
TRUSTEES      (see      Powers;     Official 
Trusts;  Uses  and  Trusts)— 
to  receive  and   invest   alimony,  when. 


L 


whole  estate  vests  in,  of  express  trusts 
except,  §§4014, 4015. 

when,  trust  ceases,  §4023. 

acts,  when  void,  §4024. 

death  of  trustee,  §4025. 

resignation  of  trustee,  §4026. 

misconduct  of  trustee,  §4027. 

removal  of  trustee,  §4028. 

new  trustee,  §4029. 

set-offs  against,  §4548. 

action  by,  or  executor,  §4719. 

of  savings  banlcs,  bond  of.  §2358. 

in  cemetery  association,  §2863. 

of  hospitals  for  the  insane,  §§3162,  3163. 

trust  companies  as,  for  cemetery  associa- 
tions, §2896. 

conversion  of   trust  fund   by,    larceny, 
§§6389-6403. 
TRUSTS  (see  Powers;  Official  Trusts, 
Uses  and  Trusts)— 

existing,  in  writing,  §4229. 

chattels  in,  for  grantor,  §4239. 

U. 

UNCLAIMED  PROPERTY    (see  Index  to 

yol.  1)- 
UNIFORM  SYSTEM  OF  ACCOUNTS  (see 

Index  to  Vol.  1)— 
UNITED  STATES— 

records  as  evidence,  §5128. 

condemning  land  for,  purposes,  §§3690- 

3705. 
grant  from,  for  agricultural  experiment 
station,  §3557. 
UNITED  STATES  COURTS— 
lien  of  judgmentsMn,  §4892. 

doclceting  transcripts,  §4893. 
authority  to  attorney-general,  §4894. 
penaltv  for    removing  corporation  suits 

to,  §§3152-3160. 
commitment  to  reform  school  by,  §3210. 

UNITED  STATES  FISH  HATCHERY  (see 
Index  to  Vol.  1)— 
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UNITED  STATES  LANDS  (see  Lands)— 
UNITED  STATES  PRISONERS— 

jail  for,  §§6895,  6S96. 
UNITED  STATES  SENATE  (see  Index  to 

Vol.  1— 
UNIVERSITY  (see  Index  to  Vol,  1)— 
UNORGANIZED  COUNTIES—       * 

acknowledgments     to    conveyances    in, 

legalized,  §4172. 
and    townships,     filing    mortgages    in, 
§§4198,  4199. 
effect  in,  §4200. 
treasurer  and  auditor  of,  §§843,  1037. 
taxes  in,  §1480. 
license  for  ferries  in,  §1780. 
record  of  town  plat  in,  §2171. 
UNORGANIZED  TOWNSHIPS— 

filing  mortgages  in,  §4199.  *^ 

effect  in,  §4200. 
USES  AND  TRUSTS  (see  Official  Trusts  ; 
Powers;  Trustees) — 
abolished  except  as  provided  by  statute, 

§4003. 
converted  into  legal  estate,  §§4004,  4005. 

exception,  trust  with  power,  §4006. 
uses  prohibited,  exception,  §§4007,  4008. 
resulting  trusts  prohibited,  §4009. 

fraudulent,  when  valid,  §§4010,  4011. 
purchasers  protected,  §4012. 
express  tmsts — 
authorized,  purposes,  §4013. 
whole  estate  vests  in  trustee,  §4014. 

exception,  §4016. 
interest  not  embraced  in  trust,  §4016. 
declared  in  conveyance,  §4017. 
trust  to  sell  or  mortgage,  §4018. 
trust  to  receive  rents  and  profits,  §4019. 

assignable,  when,  §4020. 
construed  as  a  power,  when,  $§4021,  4022. 
UTTERING— 

forged  instruments,  forgery,  §§6382,  6383 

V. 

VACANCnr  (see  Index  to  Vol.  1)— 

in  district  clerk's  office,  §4498. 
VACATE  (see  Actions  to  Vacate  Char- 
ters, ETC.) — 
VACATING— 

by  removal  of  assignee,  §4265. 

arbitrator's  award,  §4348. 
VACATION- 
PC  wer  of  Supreme  Court  judge  in,  §4410. 

district  courts  try  issues  in,  ^422. 

dismissal  of  appeal  during,  §5087. 
VAGRANTS— 

laws  relating  to,  not  a^ected  by  this  code, 
§§1283,  6543. 

VALUE— 

of   property   stolen,    how     ascertained, 
§§6405-6407. 
VARIANCE— 

in  indictment  for  embezzlement,  §6741. 
VEHICLE— 

burning  of,  arson,  §§6348-6360. 
to  obtain  insurance,  §6350. 
VENIRE  (see  Jury)— 

special,  in  district  courts,  §4420. 

for  grand  jury,  §6659. 

service  and  return  for  grand  jury, 


VENUE— 

and  parties  in  assignments,  §4272. 
change  of,  from  municipal  court,  §4441. 
to  county  where  defendant  resides, 
§4442. 
change  of,  in  examination  of  offenders 

§6622. 
onense  committed  on  vessel,  §6736. 
in  case  of  death,  §§0737-6740. 
change  of,  in  criminal  cases,  §§6792-6796. 
VERDICT— 

of  justfce's  jury,  §§4668,  4569, 4671. 
and  Judgment  in  J  ustice^s  Court,  §4669. 
court  always  open  to  receive,  §4847. 
receiving  and  entering,  §4848. 
entry  or  stay  of  judgment,  §4849. 
general  or  special,  §4850. 

when  to  be  rendered,  §4851. 
special  controls  general,  §4852. 
to  recover   specific   personal   property, 

§4853. 
to  state  amount  of  recovery,  §4654. 
rate  of  damages,  §4855. 
treble  damages,  §§4856,  4857. 
entry  of  judgment  upon,  §4887. 
interest  from  time  rendered,  §5217. 
in  trial  of  title  to  lands,  §5422. 
of  lesser  degree  in  crimes,  §6815. 
.  on  joint  indictment,  §6816. 
proceedings   after,    in    criminal  cases. 


of  jury  to  view  lands  and  fppraiae  dam- 
ages, §1227. 
appeal  from,  §1228, 
condemning  land,  §§2502-2504. 
VERIFIE  D 

pleadings  to  be,  §§4538,  4783,  4784. 
VESSEL— 

death  caused  by  overloading,    liability 

for,  §§6122,  6267. 
ejection  of  passengers  by  force  from, 

§6146. 
unlawful  to  keep  gambling  apparatus  on. 


burning  of,  arson,  §§6348.  6350,  6437. 
included  in  term  ^'building,"  biu'glary, 
§6365. 
fitting  out,  with  Intent  to  wreck,  etc., 
§6439. 
injury  to,  by  explosive  substance,  §6457. 
exhibiting  false  signals,  etc.,  to,  §6459. 
attempt  to  injure  by  gunpowder,  etc., 
§6464. 
includes  ships,  boats,  etc.,  §6535. 
swindlers   to    be    ejected    from,    etc., 

$§6258-6260. 
ofrenses  committed  upon,  where  pros- 
ecuted, §6540. 
VIADUCT— 

injury  to,  on   railway,  how   punished, 
§6456. 
VIEW—       ' 

by  jury  in  criminal  cases,  §6806. 

VILLAGES  (see  Index  to  Vol.  1)— 
frauds  by  officers  of,  felony,  §6343. 

in  other  cases,  misdemeanor,  §6344. 
presentation    of    fraudulent    claims  to 
oflicers  of ,  felony,  §6507. 

VINES— 

shrubs,  etc.,  injury  to,  punished,  56461. 

VOID— 

future  estates,  when,  §§3975, 3976. 
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Void.] 


VOI,-WIL. 


[Wills. 


VOID  (continued)— 

when  acts  of  trustee  are,  §4024. 

election  not,  when,  §830. 
VOID  MARK  [AGES  (see  Divorce)— 
VOLUNTARY   ASSIGNMENTS    (see   As- 

SIQNHENTS) — 

VOTES  (see  Index  to  Vol.  "l)— 
VOUCHER^ 

presentation  to  public  officer  of  fraudu- 
lent, felony,  §6607. 
and  estimate,  requisition  by  state  insti- 
tutions, §355. 
how  receipted  and  disposed  of,  §7194 

W. 

WAGER  (see  Gaming)— 
WAGES— 

lien  for,  authorized,  §4317. 
WAIVER— 

of  objection  to  demurrer,  §4770. 
of  notice  to  take  depositions,  §5161. 
what  right  under  lien  cannot  be  waived, 

§4320.       ^ 
of  what  Hen,  void,  §2277. 
of  notice  of  corporation  meeting,  §2665. 
IfAR— 

levying   against  the  people  is  treason, 
§5986. 
defined,  §5990. 
insurrection  is,  when,  §5991. 
WAKD  (see  Guardian  and  Ward)— 

seduction  of,  prosecuted,  §4722. 
WAREHOUSES  (see  Index  to  Vol.  1)— 
WAREHOUSE  RECEIPTS— 

issuing  fictitious,  criminal,  §6452. 
exceptions,  §6453. 
issuing  duplicates,  §6454. 
selling  property  included  in,  §6455. 
WARRANT  (see  Bench  WiftiRANT;  Searcu 
Warrant)— 
issued  for  contempt,  §4393. 
how  executed,  same,  §4396. 
return  of,  second,  same,  §§4397,  4398. 
of  commitment,  §4640. 
of  arrest,  instead  of  what  order,  §4959. 
of  seizure,  issuance  of,  §5526. 

return,  discharge  of,  §§5527, 5528. 
hearing,  release  by  justice,  §5538. 
for  insane  person,  §§5893.  5894. 
of    commitment   to   inebriate   hospital, 

§§5903.5904. 
complaint  and,  for  cruelty  to  animals, 

§6495. 
officer  to  show,  §6547. 
peace,  §6575. 

to  be  shown  in  arrest,  §6595. 
to  arrest  offenders,  §§6613,  6614. 
in  change  of  venue.  §6764. 
what,  issued  by  secretary  of  state,  §272. 
auditor  examines    accounts  and  issues, 

§343. 
each,  entered  in  book,  §344. 
lost   or   destroyed,   duplicate   to  issue, 

J356. 
affidavit  of  loss  of,  §357. 
notice,  indemnity   bond   for  duplicate, 

§358. 
original  ipso  facto  canceled,  §359. 
auditor   uses  his  discretion  in  issuing. 


WARRANT  (continued)— 

reduplicate,  when  duplicate  lost,  §361. 

fraud  in  securing,  punished,  §362. 

for  fees  for  securing  vital  statistics,  §449. 

to  abate  nuisances,  §591. 

county  treasurer  cannot  purchase  or  dis- 
count, §912. 

issued  by  city  justices  run  to  whom, 
§1280. 

on  delivery  of  mutilated  bonds,  etc., 
§2100. 

of  state  normal  school   expenses,  §3486. 

WASTE— 

action  for,  §5436. 

by. executor,  etc.,  §5845. 

WATER  PIPE  (see  Index  to  Vol.  1)— 
injury  to,  how  punished,  §6460. 

WEAPONS  (see  Dangerous  Weapon)— 

WEIGHTS  (see  Index  to  Vol.  1)—      . 

(see   False    Weights    and    Meas- 
ures)— 

WELT^ 

poisoning,  etc.,  of  water,  misdemeanor. 


WIFE  (see  Husband  and  Wife)— 

itilling  husband,  rules   of  common  law 

relating  to,  abolished,  §6105. 
homicide  justifiable  in  defense  of,  §6130. 
husband  cannot  rape,  §6191. 

WILLS  (see  Executors  and  Administra- 
tors)— 

power  granted  by,  or  conveyance,  §4043. 

execution  of  power  by,  §4076. 

child  born  after,  made,  §5605. 

who  may  make — intestate,  §5627. 

nuncupative  wills,  §5628. 

how  executed,  §5629. 

revocation  of,  5630. 

what  estate  passes,  §5631. 

after-acquired  property,  §5632. 

when  devisee  or  legatee  dies,  §5633. 

share  of  child  born  after,  made,  §§5605, 
5634. 
omitted    by    mistake    or    accident, 
§5635. 

apportionment,  §5636. 

devises  and  legacies  to  witnesses,  when 
void,  §5637. 

when  will  not  established,  §5638. 

provision  for  payment  of  debts  must  be 
followed,  §5639. 

when  not  sufficient,  §5640. 
probate  of  toiUs— 

necessary  to  pass  title,  §5641. 

delivery  of  will  to  court,  §5642. 

issuance  of  letters  testamentary,  §5648. 

petition  for,  §5644. 

form  of  petition,  §5645. 

defects  not  material,  §5646. 

notice,  defective  notice,  §§5647,  5648. 

testimony  of  one  witness,  §5649. 

other  witnesses  and  testimony,  §5650. 

nuncupative  wills,  §5651 . 

certificate  of  proof,  evidence,  §5652. 

contents  in  writing,  §5653. 

subsequent  will  or  codical  or  revocation, 


probate  of  lost  or  destroyed  vHUs — 
when  and  how,  §5655. 
testimony,  §5656. 
certificate  and  letters,  §5657. 
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Wills,] 


WIL.-WBB. 


[Wheckino  Vessels. 


WILLS  (continued)— 
probate  of  foreign  tcilU — 
how  proved,  §5658. 
when  proved  in  other  states,  §5650. 
copy  of,  §5660. 
grant  of  letters,  §5661. 
qualiflcations  of  executors  and  admhiis- 

trators,  §§5662-5674. 
proved     after    administration    irranted, 

§5688. 
appolutment  of  guardian  by,  §5742. 
forgery  of,  §6370. 

WITNESSES    (see   Convkyances,  Depec- 

tive;       Depositions;       Evidence; 

subf<enak8)— - 
to  deeds  of  land,  §4121. 
proof  when  subscribhig,  dead,    §§4141, 

4142. 
^subscribing,  subpcenaed,  §§4143,  4144. 
one,    to   power   of   attorney   conveying 

land,  legalized,  §4162. 
attending  court  at  Perbam,  §4468. 

at  Sauk  Center,  §4469. 
attachment  against,  §4554. 

liability  of,  §4556. 
contempts  by,  in  Justices' Courts,  §§4641- 

4645. 

Justice  shall  summon,  §§4660,  4661. 
uror  or,  in  contempt,  §4663. 
required   to   testify    at    what    hearing, 

definition  of,  §5090.       / 
incompetent,  §5091.« 

ezamifiation  by  court,  §6092. 

when  adverse  party  dead  or  insane. 


confidential  relations  of,  §5094. 
competent,  §5095. 

adverse  party— confessions,    §§5096, 
5097. 
testimony  of  accomplice,  §5098. 
in  prosecutions  for  counterfeiting  bank 

notes,  §5099. 
for  uttering  counterfeit  treasury  notes, 

etc.,  §5100. 
in  prosecutions  for  libel,  §5101. 

for  rape,  §5102. 
attachment  for  delinquent,  §5150. 
oath  of,  §§5151,  5153. 
compelled   to   attend,   when  subpcenaed. 

§5162. 
to  perpetuate  testimony,  §§5181--5186. 
without  the  state,  same,  §§5187-5192. 
fees  of,  §5248. 

to  be  paid  in  advance,  §5249. 
attorney  not  entitled  to  fee  as,  when, 
§5250. 
in  criminal  cases,  §5251. 

to  attend   without  pre-payment  of 

fees,  §5252. 
from  another  state  or  country,  §5253. 
payment  of,  fees,  §5254. 
fees   paid   out   of  county   treasury, 
when,  §5255. 
two,  to  same  fact,  §5261. 
certificates  heretofore  executed  with  one, 

§5361. 
and  legacies  to,  §§5637,  5638. 
testimony  of  one,  in  probating  will,  §5649. 
other  witnesses  and  testimony,  §5650. 
on  insanity,  §5889. 

Probate  Court  to  examine  what,  §5926. 
two,   necessary   to  convict  of   treason, 
§5986. 


WTTNESSSS  (contlmied)-- 

summoned  to  attend  before  Legislature. 
§6014.  ^ 

refusing  to  testify,  §6015. 
in   bril>ery   cases,   offender    competent, 

§6025. 
on  trial  for  t^f'ibery  not  to  be  indicted. 


briberv  of,  a  felony,  §6055. 
receiving  bribe,  guilty  of  felony,  §6055. 
swearing  falsely,  guilty  of  perjury,  §6010. 
irregularity  in  swearhig,  §6041. 
nor  incompetency  of,  §6042. 
nor  ignorance  of  materiality  of  tes^- 
mony,  §6043. 
statement  by,  when  perjury,  §6045. 
summary    committal    of,   for    perjury, 

§6046. 
contumacious,   guilty   of  misdemeanor, 

§6076. 
not  excused,    trial  for   dueling,   when, 

§6164.  ^ 

evidence  not  to  be  used  against,  §6164. 

as  to  abortion,  §6209. 
not  excused  in  gambling  cases,  §6254. 
testimony  of,  used  agamit,  on  cliargeof 

perjury,  §6532. 
convict  competent,  but  conviction  may 
be  proved,  §6534^ 
cross-examination  of,  §6534.  « 

party    making    not     concluded   by 
answers,  §6534. 
to  recognize  on  what  appeal,  §6587. 
exclusion  of,  in  preleminary  examination, 


against  persons   accused  to    recognize, 

when,  §§6645-6649. 
in  change  of  venue,  §6795. 
and  books  before  public  examiner,  §413. 
railroad  and  warehouse  commission  may 

summon,  §504  (e). 
in  claims  by  and  against  counties,  §820. 
before  coroner,  oath  to,  §§1015, 1016. 
held  to  court,  §1019. 
commissioners    to    take    testimony, 

§1064. 
special,  same,  §1074. 

WOMEN"  (see  Married  Women)— 

may  be  guardians,  §5748. 

injury  to,   killing   unborn   child,  man- 
slaughter, §6115. 
by  administering  dmes,  §6116. 

causing    abortion     on    nerself,     man- 
slaughter, §6119. 

concealing  birth  of  issue,  after  previous 
conviction,  §6521. 

convicted  of  felony,  to  be  sent  to  peniten- 
tiary, §6521. 

empowered  to  vote  at  school  elections. 


may  sign  petitions  aiSecting  school  dis- 
tricts, §3281. 

WOODS— 

negligently  setting  fire  to,  misdemeanor, 
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WORKS  OF  ART— 

injury  to,  misdemeanor,  §6466. 

WORSHIP    (see    Religious    Worship)— 
§§233,  234,  489. 

WRECKING  VESSEL— 

or  cargo,  how  punished,  §6438. 
fitthig  out  with  intent  of,  §6439. 
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Writing.] 


WRI.-WRI. 


[Written  Instruments. 


WKITING  (gee  STATtmrorTBAUDS)— 
arbierator'B  awntrd  to  be  In,  §4344. 
notices  shall  be  in,  §§4b07-4b09. 
depositions  to  be  in,  §5165. 
objections  to  wills  made  in,  §5653. 
petitions   and    informations    to    be    in, 

§5938. 
term,  defined,'  §0535. 

WRITS  (see  Habeas  Corpus;  Mandahus; 
Prohibition) — 
District    Oourts   awards,    in   vacation, 
§4421 


WRrrS  (continued)— 

the,  of  attachment,  §49S7. 

manner  of  execution,  §4988. 

of  garnishment,  issuance  of,  §§5010-5013. 
WRITS  OF  ERROR— 

in  criminal  case,  §§6861-6872. 
WRITTEN  INSTRUMENT— 

stolen,  value  of,  how  ascertained,  §§6405, 
6406. 

compelling  execution  of,  §6415. 

obtaining  signature   by   false  pretense, 
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CONSTITUTION  OF  THE  UNITED  STATES. 


AKnCLE  L 

OF  THB  LEGISLATIVB  FOWSB. 

Sections, 

1.  Of  the  legislative  power. 

2.  Of  the  house  of  representatives.    Qualifi- 

cations of  the  members.  Apportion- 
ment of  representatives  and  direct 
taxes.  Census.  Number  of  represent- 
atives.   Vacancies.     Of  their  officers. 

3.  Of  the  senate.    Their  classes.    Vacancies. 

Qualifications  of  the  senators.  Of  the 
vice-president  Of  the  officers  of  the 
senate.    Of  impeachment. 

^  Manner  of  electing  members  of  congress. 
Of  the  meeting  of  cona:ress. 

&  Powers  of  each  house.  Expulsion.  Jour- 
nal and  yeas  and  nays.  Of  adjourn- 
ments. 

6.  Compensation.    Privilege  of  the  members 

from  arrest,  and  of  speech.  Exclusion 
from  office. 

7.  Revenue  bills.    Manner  of  passing  bills. 

Orders*  resolutions  and  votes. 

8.  General  powers  of  congress. 

9.  Limitations  of  the  powers  of  congress. 
10.     Limitations  of  the  powers  of  individual 

states. 

ARTICLE  II. 

THE  EXECUnVB  POWER. 

1.  Of  the  executive  power.  Time  of  choos- 
ing electors.  Who  may  be  elected  pres- 
ident In  case  of  the  removal,  etc. .  of 
the  president,  his  powers  devolve  on 
the  vice-president  President's  compen- 
sation.   His  oath. 

3.  Powers  and  duties  of  the  president.  Of 
making  treaties.  Power  of  appoint- 
ment. 

3.    Farther  powers  and  duties. 

ARTICLE  in. 

THE  JUDICIAL  POWEB. 

1.  Of  the  judicial  power.    Concerning  the 

judges. 

2.  Jurisdfiction.    Original  and  appellate  ju- 

risdiction.   Of  trial  for  crimes. 
8.    Of  treason. 


ARTICLE  r^. 

HISCELLANE0U3  FB0YISI0N8. 

SecHovs, 

1.  Of  state  records. 

2.  Of  citizenship.     Of  fugitive   criminals. 

Of  fugitives  from  labor. 

8.  Of  new  states.  Of  the  territory  of  the 
United  States. 

4  Republican  form  of  government  guaran- 
tied to  the  several  states. 

ARTICLE  V. 

1.    Amendments  to  the  constitution. 

ARTICLE  VI. 

1.  Of  the  public  debt.  Of  the  supreme  law 
of  the  land.  Of  the  oonstitutional  oath 
and  a  religious  test 


1. 


ARTICLE  Vn. 
Ratification. 


AMENDMENTa 
Article. 
1 .    Rights  of  conscience — Speech — Press — 
Petition. 

Of  the  right  to  bear  arms. 

Of  quartering  troops. 

Of  the  right  of  search^  seizure,  and  gen- 
eral warrants. 

Of  indictments,  punishments,  eto. 

Of  trial  in  criminal  cases,  and  the  rights 
of  a  defendant. 

Of  trials  in  civil  cases. 

Of  bail  and  fines. 

Of  rights  reserved. 

Of  powers  reserved  to  the  states. 

Of  the  judicial  power. 

Manner  of  electing  the  president  and 
vice-president 

Slavery  abolished.    Power  of  congress. 

"Who  are  citizens.  Apportionment  of 
representatives.  Disabilities  of  persons 
engaged  in  rebellion.  Debt  of  United 
States  incurred  in  suppressing,  and  of 
states  in  aid  of  rebellion. 

Right  to  vote  not  to  be  abridged  on  ac- 
count of  race,  etc 


2. 
8. 

4. 


15. 


PREAMBLE. 

We,  thiB  people  of  the  United  States,  in  order  to  form  a  more  perfect  union, 
establish  justice,  ensure  domestic  tranquillity,  provide  for  the  common  defence, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves 
and  our  posterity,  do  ordain  and  establish  this  constitution  for  the  United 
States  of  America. 
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Art.  I.]  OdTBTITITTION   OF  THIf    UNITED   STATES. 

AETICLE  L 

Section  1.  Of  the  legislative  power. —  All  legislative  powers  herein 
granted  shall  be  vested  in  a  congress  of  the  United  States,  which  shall  consist 
of  a  senate  and  house  of  representatives. 

Sec.  2.  Of  the  house  of  representatives.— The  house  of  representa- 
tives shall  be  composed  of  members  chosen  every  second  year  by  the  people 
of  the  several  states;  and  the  electors  in  each  state  shall  have  the  qualifica- 
tions requisite  for  electors  of  the  most  numerous  branch  of  the  state  legisla- 
ture. 

Qualifications  of  the  members. —  No  person  shall  be  a  representative 
who  shall  not  have  attained  to  the  age  of  twenty-five  years,  and  been  seven 
years  a  citizen  of  the  United  States,  and  who  shall  not,' when  elected,  be  aa 
inhabitant  of  that  state  in  which  he  shall  be  chosen. 

Apportionment  of  representatives  and  direct  taxes.— Representa- 
tives and  direct  taxes  shall  be  apportioned  among  the  several  states  which  may 
be  included  within  this  Union,  according  to  their  respective  numbers,  which 
shall  be  determined  by  adding  to  the  whole  number  of  free  persons,  including 
those  bound  to  service  for  a  term  of  years,  and  excluding  Indians  not  taxed, 
three-fifths  of  all  other  persons.  The  actual  enumeration  shall  be  made  within 
three  years  after  the  first  meeting  of  the  congress  of  the  United  States,  and 
within  every  subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by 
law  direct.  The  number  of  representatives  shall  not  exceed  one  for  every 
thirty  thousand,  but  each  state  shall  have  at  least  one  representative;  and 
uniii  such  enumeration  shall  be  made,  the  state  of  New  Hampshire  shall  be 
entitled  to  choose  three,  Massachusetts  eight,  Rhode  Island  and  Providence 
Plantations  one,  Connecticut  five.  New  York  six,  New  Jersey  four,  Pennsyl- 
vania eight,  Delaware  one,  Maryland  six,  Virginia  ten,  North  Carolina  five. 
South  Carolina  tive,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  state,  the  executive 
authority  thereof  shall  issue  writs  of  election  to  fill  such  vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and  other  officers, 
and  shall  have  the  sole  power  of  impeachment. 

Sb  .  3.  Of  the  senate. —  The  senate  of  the  United  States  shall  be  com- 
pos d  of  two  senators  from  each  state,  chosen  by  the  legislature  thereof,  for 
six  years;  and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of  the  first  elec- 
t  on,  they  shall  be  divided,  as  equally  as  may  be,  into  three  classes.  The  seats 
of  the  senators  of  the  first  class  shall  be  vacated  at  the  expiration  of  the  sec- 
ond year;  of  the  second  class  at  the  expiration  of  the  fourth  year,  and  of 
the  third  class  at  the  expiration  of  the  sixth  year,  so  that  one-third  may  be 
chosen  every  second  year;  and  if  vacancies  happen  by  resignation  or  other- 
wise, during  the  recess  of  the  legislature  of  any  state,  the  executive  thereof 
may  make  temporary  appointments  until  the  next  meeting  of  the  legislature, 
which  shall  then  fill  such  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age  of  thirty 
years,  and  been  nine  years  a  citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  inhabitant  of  that  state  for  which  he  shall  be  chosen. 

The  vice-president  of  the  United  States  shall  be  president  of  the  senate, 
but  shall  have  no  vote  unless  they  be  equally  divided. 

The  senate  shall  choose  their  own  officers,  and  also  a  president  pro  tempore^ 
in  the  absence  of  the  vice-president,  or  when  he  shall  exercise  tne  office  of 
president  of  the  United  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sit- 
ting for  that  purpose  they  shall  be  on  oath  or  affirmation.  When  the  presi- 
dent of  the  United  States  is  tried,  the  chief  justice  shall  preside;  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  mem- 
bers present. 
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Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust 
or  profit  under  the  United  States;  but  the  party  convicted  shall  nevertheless 
be  liable  and  subject  to  indictment,  trial,  judgment  and  punishment,  accord- 
ing to  law.  * 

Sec.  4.    Manner  of  electing  meml>ers  —  Of  the  meeting  of  con^ 
g^ess. —  The  times,  places  and  manner  of  holding  elections  for  senators  and 
representatives  shall  be  prescribed  in  each  state  by  the  legislature  thereof,  • 
but  the  congress  may  at  any  time  by  law  make  or  alter  such  regulations,  ex- 
cept as  to  the  places  of  choosing  senators. 

The  congress  shall  assemble  at  least  once  in  every  year,  and  such  meeting 
shall  be  on  the  first  Monday  in  December,  unless  they  shall  by  law  appoint  a 
different  day. 

Sec.  6.  Powers  of  each  house. —  Each  house  shall  be  the  judge  of  the 
elections,  returns  and  qualifications  of  its  own  members,  and  a  majority  of 
each  shall  constitute  a  quorum  to  do  business;  but  a  smaller  number  may  ad- 
journ from  day  to  day,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and  under  such  penalties  as  each  house  may 
provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  punish  its  members 
for  disorderly  behavior,  and,  with  the  concurrence  of  two-thirds,  expel  a  mem- 
ber. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to  time 
publish  the  same,  excepting  such  parts  as  may  in  their  judgment  require  se- 
crecy; and  the  yeas  and  nays  of  the  members  of  either  house  on  any  question 
shall,  at  the  desire  of  one-fifth  of  those  present,  be  entered  on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without  the  consent  of 
the  other,  adjourn  for  more  than  three  days,  nor  to  any  other  place  than  that 
in  which  the  two  houses  shall  be  sitting. 

Sec.  6.  Compensation  — Privileges  of  the  members  —  Exclusion 
from  holding  office. —  The  senators  and  representatives  shall  receive  a  com- 
pensition  foi-  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the 
treasury  of  the  United  States.  They  shall  in  all  cases,  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during  their  attendance  at 
the  session  of  their  respective  houses,  and  in  going  to  and  returning  from  the 
same;  and  for  any  speech  or  debate  in  either  house,  they  shall  not  be  ques- 
tioned in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which  he  was  elected, 
be  appointed  to  any  civil  office  under  the  authority  of  the  United  States  which 
shall  have  been  created,  or  the  emoluments  whereof  shall  have  been  increased, 
during  such  time;  and  no  person  holding  any  office  under  the  United  States, 
shall  be  a  member  of  either  house  during  his  continuance  in  office. 

Sec.  7.    Revenue  bills  —  Manner  of  passing  bills  —  Approval,  etc. 

All  bills  for  raising  revenue  shall  originate  in  the  house  of  representatives;  but 
the  senate  may  propose  or  concur  with  ametidments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives  and  the 
senate,  shall,  before  it  becomes  a  law,  be  presented  to  the  president  of  the 
United  States;  if  he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it, 
with  his  objections,  to  that  hoose  in  which  it  shall  have  originated,  who  shall 
enter  the  objections  at  large  on  their  journal,  and  proceed  to  reconsider  it. 
If,  after  such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  objections,  to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered,  and,  if  approved  by  two-thirds  of  that  house, 
it  shall  become  a  law.  But  in  all  cases,  the  votes  of  both  houses  shall  be  de- 
termined by  yeas  and  na3's,  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each  house  resi»**ciively.  If 
any  bdl  shall  not  be  returned  by  the  president  within  ten  days,  (Sundays  ex 
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oeptdd,)  aftei*  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in 
like  manner  as  if  he  bad  signed  it,  unless  the  congress  bj  their  adjournment 
prevent  its  return,  in  which  case  it  shall  not  be  a  law. 

Every  order,  resolution  or  vote  to  which  the  concurrence  of  the  senate  and 
house  of  representatives  may  be  necessary  (except  on  a  question  of  adjourn- 
ment) shall  be  presented  to  the  president  of  the  United  States,  and,  before  the 
SAme  shall  take  effect,  shall  be  approved  by  him,  or,  being  disapproved  by 
him,  shall  be  repassed  by  two^thirds  of  the  senate  and  house  of  representa- 
tives, according  to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill. 

Sec.  8.    General  powers  of  congress. —  The  congress  shall  have  power. 

To  lay  and  collect  taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  and 
provide  for  the  common  defence  and  general  welfare  of  tlie' United  States; 
out  all  duties,  imposts  and  excises  shall  be  uniform  throughout  the  United 
States: 

To  borrow  money  on  the  credit  of  the  United  States: 

To  regulate  commerce  with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes: 

7  M.  84  (140). 

To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on  the  sub- 
ject of  bankruptcy  throughout  the  United  States: 

To  coin  money,  regulate  the  value  thereof  and  of  foreign  coin,  and  fix  the 
standard  of  weights  and  measures: 

To  provide  for  the  punishment  of  counterfeiting  the  securities  and  current 
coin  of  the  United  States: 

To  establish  post-otUces  and  post-roads: 

To  promote  the  progress  of  science  and  useful  arts,  by  securing,  for  limited 
times,  to  authors  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  discoveries: 

To  constitute  tribunals  inferior  to  the  supreme  court:  To  define  and  punish 
piracies  and  felonies  committed  on  the  high  seas,  and  offences  against  the  law 
of  nations: 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water: 

To  raise  and  support  armies;  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  terra  than  two  years: 

To  provide  and  maintain  a  navy: 

To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces : 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrections,  and  repel  invasions: 

To  provide  for  organizing,  arming  and  disciplining  the  militia,  and  for  gov- 
erning such  part  of  them  as  may  be  employed  in  the  service  of  the  United 
States,  reserving  to  the  states  respectively  the  appointment  of  the  officers,  and 
the  authority  of  training  the  militia  according  to  the  discipline  prescribed  by 
congress : 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such  district 
(not  exceeding  ten  miles  square)  as  may,  by  cession  of  particular  states  and 
the  acceptance  of  congress,  become  the  seat  of  the  government  of  the  United 
States;  and  to  exercise  like  authority  over  all  places  purchased  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dock-yards,  and  other  needful  buildings:  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  powers,  and  all  other  powers  vested  by  this  constitution 
in  the  government  of  the  United  States,  or  in  any  department  or  officer 
thereof. 

Sec.  9.  Limitations  of  powers  of  congress. —  The  migration  or  im- 
portation of  such  persons  as  any  of  the  states  now  existing  shall  think  proper 
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to  admit,  shall  not  be  prohibited  by  the  congress  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight;  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the 
census  or  enumeration  hereinbefore  directed  to  be  taken. 

No  tax  or  duly  shall  be  laid  on  articles  exported  from  any  state.  No  pref- 
erence shall  be  given  by  any  regulation  of  commerce  or  revenue,  to  the  ports 
of  one  state  over  those  of  another;  nor  shall  vessels  bound  to  or  from  one 
state  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury  but  in  consequence  of  appro- 
priations made  by  law;  and  a  regular  statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money  shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States;  and  no  person 
holding  any  office  of  proKt  or  trust  under  them  shall,  without  the  consent  of 
the  congress,  accept  of  any  present,  emolument,  office  or  title,  of  any  kind 
whatever,  from  any  king,  prince,  or  foreign  state. 

Sec.  10.  Limitations  of  powers  of  the  states.— No  state  shall  enter 
into  any  treaty,  alliance  or  confederation ;  grant  letters  of  marque  and  reprisal; 
coin  money;  emit  bills  of  credit;  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts;  pass  an}^  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts,  or  grant  any  title  of  nobility. 

No  state  shail,  without  the  consent  of  congress,  lay  any  imposts  or*  duties 
on  imports  or  exports,  except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws;  and  the  net  produce  of  all  duties  and  imposts,  laid  by  any 
slate  on  imports  or  exports,  shall  be  for  the  use  of  the  treasury  of  the  tfnited 
States;  and  all  such  laws  shall  be  subject  to  the  revision  and  control  of  the 
congress.  No  state  shall,  without  the  consent  of  congress,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agree- 
ment or  compact  with  another  state  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded,  or  in  such  imminent  danger  as  will  not  admit  of 
delay. 

2  M.  72  (8»);  4  M.  216  (298);  4  M.  875  (483);  6  M.  386  (550);  8  M.  344  (887);  12  M.  476;  28  11 

ARTICLE  II. 

Sbotion  1.    Of  the  executive  poww — Election,  etc.,  of  president.— 

The  executive  power  shall  be  vested  in  a  president  of  the  United  States  of 
America.  He  shall  hold  his  office  during  the  term  of  four  years,  and,  together 
with  the  vice-president,  chosen  for  the  same  term,  be  elected  as  follows: 

Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  may  di- 
rect, a  number  of  electors  equal  to  the  whole  nunober  of  senators  and  repre- 
sentatives to  which  the  state  may  be  entitled  in  the  congress;  but  no  senator 
or  representative,  or  person  holding  an  office  of  trust  or  profit  under  the 
United  States,  shall  be  appointed  an  elector. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for  two 
persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  same  state 
with  themselves.  And  they  shall  make  a  list  of  all  the  persons  voted  for,  and 
of  the  number  of  votes  for  each;  which  list  they  shall  sign  and  certify,  and 
transmit  sealed  to  the  seat  of  the  government  of  the  United  States,  directed 
to  the  president  of  the  senate.  The  president  of  the  senate  shall,  in  the  pres- 
ence of  the  senate  apd  house  of  representatives,  open  all  the  certificates,  and 
the  votes  shall  then  be  counted.  The  person  having  the  greatest  number  of 
votes  shall  be  the  president,  if  such  number  be  a  majority  of  the  whole  num- 
ber of  electors  appointed;  and  if  there  be  more  than  one  who  have  such  ma- 
jority, and  have  an  equal  number  of  votes,  then  the  house  of  representatives 
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shall  immediately  choose,  by  ballot,  one  of  them  for  president;  and  if  no.  per- 
son have  a  majority,  then,  from  the  five  highest  on  the  list,  the  said  house 
shall,  in  like  manner,  choose  the  president.  But  in  choosing  the  president,  the 
votes  shall  be  taken  by  states^  the  representation  from  each  state  having  one 
vote;  a  quorum  for  t'lis  purpose  shall  consist  of  a  member  or  members  from 
two-thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary  to 
a  choice.  In  every  case,  after  the  choice  of  the  president,  the  person  having 
the  greatest  number  of  votes  of  the  electors  shall  be  the  vice-president.  But 
if  there  should  remain  two  or  more  who  have  equal  votes,  the  senate  shall 
choose  from  them,  by  ballot,  the  vice-president.] 

Note. —  The  portion  in  brackets  has  been  superseded  by  the  twelfth  amendment. 

The  congress  may  determine  the  time  of  choosing  the  electors,  and  the  day 
on  which  they  shall  give  their  votes,  which  day  shall  be  the  same  throughout 
the  United  States. 

No  person,  except  a  natural  born  citizen,  or  a  citizen  of  the  United  States 
at  the  time  of  the  adoption  of  this  constitution,  shall  be  eligible  to  the  oEBco 
of  president;  neither  shall  any  person  be  eligible  to  that  office,  who  shall  noi 
have  attained  to  the  age  of  thirty-five  years,  and  been  fourteen  years  a  resi- 
dent within  the  United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his  death,  resigna- 
tion, or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same 
shall  devolve  on  the  vice-president;  and  the  congress  may  by  law  provide  for 
the  case  of  removal,  death,  resignation  or  inability,  both  of  the  president  and 
vice  president,  declaring  what  officer  shall  then  act  as  president;  and  such 
officer  shall  act  accordingly,  until  the  disability  be  removed,  or  a  president 
shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  bis  services  a  compensation 
which  shall  neither  be  increased  or  diminished  during  the  period  for  which  he 
shall  have  been  elected;  and  he  shall  not  receive  within  that  period  any  other 
emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  following 
oath  or  affirmation: 

''  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the  office  of 
president  of  the  United  States,  and  will,-to  the  best  of  my  ability,  preserve, 
protect  and  defend  the  constitution  of  the  United  States," 

Seo.  2.  Powers  and  duties  of  the  president.—  The  president  shall  be 
commander-in-chief  of  the  army  and  navy  of  the  United  States,  and  of  the 
militia  of  the  several  states,  when  called  into  the  actual  service  of  the  United 
States;  he  may  require  the  opinion, in  writing,  of  the  principal  officer  in  each 
of  the  ex(K;utive  departments,  upon  any  subject  relating  to  the  duties  of  their 
respective  offices;  and  he  shall  have  power  to  grant  reprieves  and  pardons 
for  otfences  against  the  United  States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  senate,  to 
make  treaties,  provided  two-thirds  of  the  senators  present  concur;  and  he 
shall  nommate,  and  by  and  with  the  advice  and  consent  of  the  senate  shall 
appoint,  ambassadors,  other  public  ministers,  and  consuls,  judges  of  the  su- 
preme court,  and  all  other  officers  of  the  United  States  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  establisned  by  law. 
But  the  congress  may,  by  law,  vest  the  appointment  of  such  inferior  officers 
as  they  think  proper,  in  the  president  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  senate,  by  granting  commissions  which  shall  expire 
at  the  end  of  their  next  session. 

Seo.  3.    Further  powers  and  duties  of  the  president He  shall, 

from  time  to  time,  give  to  the  congress  information  of  the  state  of  the  Union, 
and  recommmend  to  their  consideration,  such  measures  as  he  shall  judge  nec- 
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essar}'  and  expedient.  He  may,  on  extraordinary  occasions,  convene  both 
houses,  or  either  of  them;  an<l,  in  case  of  disagreement  between  them  with 
respect  to  the  time  of  adjournment.  He  may  adjourn  them  to  such  time  as 
he  shall  think  proper;  he  shall  receive  ambassadors  and  other  pubhc  ministers. 
He  shall  take  care  that  the  laws  be  faithfully  executed,  and  shall  commission 
all  the  officers  of  the  United  States. 

Sec.  4.  The  president,  vice-president,  and  all  civil  officers  of  the  United 
Stales,  shall  be  removed  from  office  on  impeachment  for,  and  conviction  of, 
treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

ARTICLE  III. 

Section  1.  Of  the  judicial  power — The  judicial  power  of  the  United 
States  shall  be  vested  in  one  supreme  court,  and  in  such  inferior  courts  as  the 
congress  may  from  time  to  time  ordain  and  establish.  The  judges  both  of 
the  supreme  and  inferior  courts  shall  hold  their  offices  during  good  behavior; 
and  shall,  at  stated  times,  receive  for  their  services  a  compensation  which  shall 
not  be  diminished  during  their  continuance  in  office. 

Sec  2.  Extent  of  judicial  power— How  exercised.— The  judicial 
power  shall  extend  to  all  cases  in  law  and  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  Slates,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority ;  to  all  cases  alfecting  ambassadors,  other  public  min- 
isters, and  consuls;  to  ail  cases  of  admiralt}',  and  maritime  jurisdiction;  to 
controversies  to  which  the  United  States  shall  be  a  party;  to  controversies 
•  between  two  or  more  states,  between  a  state  and  citizens  of  another  slate,  be- 
tween citizens  of  different  states,  between  citizens  of  the  same  state  claiming 
lands  under  grants  of  different  states,  and  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects.* 

12  M.  465.     1  See  the  eleventh  amendment. 

In  all  cases  affecting  ambassadors,  other  public  ministers,  and  consuls,  and 
those  in  which  a  state  shall  be  party,  the  supreme  court  shall  have  original 
jurisdiction.  In  all  the  other  cases  before  mentioned,  the  supreme  court  shall 
have  appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions  and 
ander  such  regulations  as  the  congress  shall  make. 

'  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,  and 
such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall  have  been 
committed;  but  when  not  committed  within  any  state,  the  trial  shall  be  at 
such  place  or  places  as  the  congress  may  by  law  have  directed. 

Sec.  3.  Of  treason. —  Treason*  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort.  No  person  shall  be  convicted  of  treason  unless  on 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court. 

The  congress  shall  have  power  to  declare  the  punishment  of  treason;  but 
no  attainder  of  treason  shall  work  corruption  oi  blood,  or  forfeiture  except 
during  the  life  of  the  person  attained. 

ARTICLE  IV. 

SEcmoN  1.  Of  State  records. —  Full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state.  And  the  congress  may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings  shall  be  proved,  and  the  effect 
thereof. 

Sec.  2.  Rights  of  citizens  ^  Fugitives  from  labor  and  from  jus- 
tice.—  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states. 

7M.  1(13);  8M.  90(116). 
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A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be  re- 
moved to  the  state  having  jurisdiction  of  the  crime. 

Ko  person  held  to  service  or  labor  in  one  state  under  the  laws  thereof,  es- 
caping into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be 
discharged  from  such  service  or  labor;  but  shall  be  delivered  up  on  claim  of 
the  party  to  whom  such  service  or  labor  may  be  due. 

Seo.  3.  Of  new  states  —  Territories.— New  states  may  be  admitted 
by  the  congress  into  this  Union;  but  no  new  state  shall  be  formed  or  erected 
within  the  jurisdiction  of  any  other  state,  nor  any  state  be  formed  by  the 

i 'unction  of  two  or  more  states  or  parts  of  states,  without  the  consent  of  the 
eglslatures  of  the  states  concerned,  as  well  as  of  the  congress. 

The  congress  shall  have  power  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belonging  to  the  United 
States;  and  nothin^^  in  this  constitution  shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any  particular  state. 
21  M.  167. 

Skc.  4.  Republican  form  of  government  guaranteed  to  the  sev- 
eral states. — The  United  States  shall  guarantee  to  every  state  in  this  Union 
a  republican  form  of  government;  and  shall  protect  each  of  them  against  in- 
vasion, and,  on  application  of  the  legislature,  or  of  the  executive,  (when  the 
legislature  cannot  be  convened,)  against  domestic  violence. 

ARTICLE  V. 

Amendments  to  the  constitution. —  The  congress,  whenever  two-thirds 
of  both  houses  shall  deem  it  necessary,  shall  propose  amendments  to  this  con- 
stitution; or,  on  the  application  of  the  legislatures  of  two-thirds  of  the  several 
states,  shall  call  a  convention  for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  constitution, 
when  ratified  by  the  legislatures  of  three-fourths  of  the  several  states,  or  by 
conventions  in  three-fourths  thereof,  as  the  one  or  the  other  mode  of  ratifica- 
tion may  be  proposed  by  the  congress;  providedy  that  no  amendment  which 
may  be  made  prior  to  the  year  one  thousand  eight  hundred  and  eight  shall  in 
any  manner  affect  the  first  and  fourth  clauses  in  the  ninth  section  of  the  first 
article;  and  that  no  state,  without  its  consent,  shall  be  deprived  of  its  equal 
suffrage  in  the  senate. 

AETICL^  VL 

Of  the  public  debt— Supremacy  of  constitution,  etc — All  debts 
contracted  and  engagements  entered  into,  before  the  adoption  of  this  consti- 
tution, shall  be  as  valid  against  the  United  States  under  this  constitution,  as 
under  the  confederation. 

This  constitution,  and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  StMes,  shall  be  the  supreme  law  of  the  land;  and  the 

i'udges  in  every  state  shall  be  bound  thereby,  any  thing  in  the  constitution  or 
aws  of  any  state  to  the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  and  the  members  of  the 
several  state  legislatures,  and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  the  several  states,  shall  be  bound  by  oath  or  affirmation 
to  support  this  constitution;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United  States. 

AKTICLE  VII. 

Ratification. —  The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  constitution  between  the  states  so  ratify- 
ing the  same. 
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ARTICLES 

IN  ADDITION  TO,  AND  AMENDMENT  OF,  THE  CONSTITUTION  OF  THE  UNITED 
STATES  OF  AMERICA,  PROPOSED  BY  CONGRESS  AND  RATIFIED  BY  THE 
LEGISLATURES  OF  THE  SEVERAL  STATES,  PURSUANT  TO  THE  FIFTH  AR- 
TICLE OF  THE  ORIGINAL  CONSTITUTION. 


ARTICLE  I. 

Rights  of  conscience  —  Speech  —  Press  —  Petition.—  Con  f^ress  shall 
make  no  law  respecting  an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble,  and  to  petition  the  government  for 
a  redress  of  grievances. 

ARTICLE  11. 

Of  the  right  to  bear  arms. —  A  well  regulated  militia  being  necessary  to 
the  security  of  a  free  state,  the  right  of  the  people  to  keep  and  bear  arras 
shall  not  be  infringed. 

ARTICLE  IIL 

Of  quartering  troops. —  No  soldier  shall,  in  time  of  peace,  be  quartered 
in  any  house  without  the  consent  of  the  owner;  nor  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  laiv. 

ARTICLE  IV. 

Of  the  right  of  search  —  Seizure  —  General  warrants.—  The  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seizures,  shall  not  be  violated;  and  no  warrants 
shall  issue  but  upon  probable  cause,  supported  by  oath  or  alHruiation,  and  par- 
ticularly describing  the  place  to  be  searched,  and  the  persons  or  things  to  be 
seized. 

ARTICLE  V. 

Of  indictments,  punishments,  etc. —  No  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces,  or 
in  the  militia,  when  in  actual  service,  in  time  of  war  or  public  danger;  nor 
shall  any  person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy 
of  life  or  limb;  nor  shall  be  compelled  in  any  criminal  case  to  be  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law;  nor  shall  private  property  be  taken  lor  public  use  without 
just  compensation. 

ARTICLE  VI. 

Of  trial  in  criminal  cases,  and  the  rights  of  a  defendant.—  In  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor;  and  to  have  the  assistance  of  counsel  for  his 
defence. 

729 


Digitized  by 


Google 


4lMEndmbjnt8.J  constitution  of  the  united  states. 

ARTICLE  VIL 

Of  trials  In  civil  cases. —  In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be 
preserved ;  and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according  to  the  rules  of  the  common  law. 

4  M.  70  (109);  19  M.  133  ;  47  M.  453. 

AKTICLE  VIIL 

Of  ball  and  fines. —  Excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

Of  rights  reserved, —  The  enumeration  in  the  constitution  of  certain 
rights  shall  not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

ARTICLE  X. 

Of  powers  reserved  to  the  states.—  The  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the  states,  are  re- 
served to  the  states  respectively,  or  to  the  people. 

ARTICLE  XL 

Limitation  of  the  judicial  power.—  The  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United"  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign  state. 

ARTICLE  XII. 

Manner  of  electing  the  president  and  vice-president.—  The  electors 
shall  meet  in  their  respective  states,  and  vote  by  ballot  for  president  and  vice- 
president,  one  of  whom  at  least  shall  not  be  an  inhabitant  of  the  same  state 
with  themselves;  they  shall  name  in  their  ballots  the  person  voted  for  as  presi- 
dent, and  in  distinct  ballots  the  person  voted  for  as  vice-president,  and  they 
shall  make  distinct  lists  of  all  persons  voted  for  as  president,  and  of  all  per- 
sons voted  for  as  vice  vic«-president,  and  of  the  number  of  votes  for  each, 
which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of  the  senate;  the 
president  of  the  senate  shall,  in  presence  of  the  senate  and  house  of  represent- 
atives, open  all  the  certiticates,  and  the  votes  shall  then  be  counted;  the  per- 
son having  the  greatest  number  of  votes  for  president  shall  be  the  president, 
if  such  number  be  a  majority  of  the  whole  number  of  electors  appointed;  and 
if  no  person  have  such  majority,  then  from  the  persons  having  the  hit^hest 
numbers,  not  exceeding  three,  on  the  list  of  those  voted  for  as  president,  the 
house  of  representatives  shall  choose  immediately,  by  ballot,  the  president. 
But  in  choosing  the  president,  the  votes  shall  be  taken  by  states,  the  repre- 
sentation from  each  state  having  one  vote;  a  quorum  for  this  purpose  siiall 
consist  of  a  member  or  members  from  two-thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the  house  of  repre- 
sentatives shall  not  choose  a  president  whenever  the  right  of  choice  shall  de- 
volve upon  them,  before  the  fourth  day  of  March  next  following,  then  the 
vice-president  shall  act  as  president,  as  in  the  case  of  the  death  or  other  con- 
stitutional disability  of  the  president. 
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The  person  Laving  the  greatest  number  of  votes  as  vice-president  shall  be 
the  vice-president,  if  such  number  be  a  majority  of  the  whole  number  of 
electors  appointed;  and  if  no  person  have  a  majority,  then,  from  the  two 
highest  numbers  on  the  list,  the  senate  shall  choose  the  vice-president;  a  quo- 
rum for  that  purpose  shall  consist  of  two-thirds  of  the  whole  number  of  sena- 
tors, and  a  majority  of  the  whole  number  shall  be  necessary  to  a  choice. 

But  no  person  constitutionally  ineligible  to  the  oQice  of  president,  shall  be 
eligible  to  that  of  vice-president  of  the  United  States. 

ARTICLE  XIIT. 

Section  1.  Slavery  abolished. —  Neither  slavery  nor  involuntary  servi- 
tude, except  as  a  punishment  for  crime  whereof  the  party  shall  have  been  dulj 
convicted,  shall  exist  within  the  United  States,  or  any  place  subject  to  their 
jurisdiction. 

Seo.  2.  Power  of  congress. —  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation. 

AETICLE  XIV. 

Section  1.  Who  are  citizens,  etc. —  All  persons  born  or  naturalized  in 
the  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside.  No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal^protection  of  the  laws. 

Sec  2.  Apportionment  of  representatives,  etc — Kepresentatives 
shall  be  apportioned  among  the  several  states  according  to  their  respective 
numbers,  counting  the  whole  number  of  persons  in  each  state,  excluding 
Indians  not  taxed.  But  when  the  right  to  vote  at  any  election  for  the  choice 
of  electors  for  president  and  vice-president  of  the  United  States,  representa- 
tives in  congress,  the  executive  and  judicial  officers  of  a  state,  or  the  mem- 
bers of  the  legislature  thereof,  is  denied  to  any  of  the  male  inhabitants  of  such 
state,  being  twenty-one  years  of  age,  and  citfzens  of  the  United  States,  or  in 
any  way  abridged,  except  for  participation  in  rebellion  or  other  crime,  the 
basis  of  representation  therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twent\^-one  years  of  age  in  such  state. 

Sec.  3.  Disabilities  of  persons  engaging  in  rebellion,  etc. — No  per- 
son  shall  be  a  senator  or  representative  in  congress,  or  elector  of  president  and 
vice-president,  or  hold  any  office,  civil  or  military,  under  the  United  States, 
or  under  any  state,  who,  having  previously  taken  an  oath,  as  a  member  of 
congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  state 
legislature,  or  as  an  executive  or  judicial  officer  of  any  state,  to  support  the 
constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or  rebell- 
ion against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But 
congress  may,  by  a  vote  of  two-thirds  of  each  house,  remove  such  disability. 

Seo.  4.  Debts  of  United  States  —  Debts  of  states  in  aid  of  rebell- 
ion.—  The  validity  of  the  public  debt  of  the  United  States,  authorized  by 
law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for  serv- 
ices in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  state  shall  assume  or  pay  any  debt  or  obliga- 
tion incurred  in  aid  of  insurrection  or  rebellion  against  the  United  States,  or 
any  claim  for  the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obliga- 
tions and  claims  shall  be  held  illegal  and  void. 

Seo.  5.  Powers  of  congress. —  The  congress  shall  Have  power  to  enforce, 
by  appropriate  legislation,  the  provisions  of  this  article. 
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ARTICLE  XV. 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States,  or  by  any  state,  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Sec.  2.  The  congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 

Note—  The  constitution  was  adopted  September  17,  1787»  by  the  unanimoas  consent  of  tlie 
states  present  in  the  convention  appointed  in  pursuance  of  the  resolution  of  the  congress  of 
the  confederation,  of  the  2l8tof  February,  1787,  and  was  ratified  by  the  conventions  of  tbe 
several  states,  as  follows,  viz:  By  convention  of  Delaware,  December  7,  1787;  Pennsylvania, 
Decemlier  13,  1787;  New  Jersey,  December  18.  1787;  Georgia,  January  2,  1788;  Connecticut, 
January  9,  1788;  Massachusetts,  February  6,  1788;  Maryland,  April  2b,  1788;  South  Carolina, 
Mmtt  3r^.  i78S:New  Hampshire,  June  21,  17S8;  Virginia.  June  2i),  1788;  New  York,  July  26. 
178*^;  North  Carolina,  N(.vember2l,  17b9;  Rhode  I:>land,  May  29,  179(1 

The  first  ten  of  the  amendments  were  proposed  at  the  tirst  session  of  the  first  congress  of  the 
United  States,  September  25,  1789.  and  were  finally  ratified  by  the  constitutional  number  of 
states,  December  15,  1791.  The  eleventh  amendment  was  proposeil  at  the  first  session  of  the 
third  congress,  March  5,  1794,  and  was  declared  in  a  message  from  the  president  of  tlifUnitCHJ 
htates  to  both  houses  of  congress,  dated  January  8,  1798,  to  have  been  adopt*  d  by  the  constitu- 
tioi.al  number  of  states.  The  twelfth  amendment  was  proposed  at  the  first  session  of  the 
eighth  congress,  Deceniber  IS,  1803,  and  was  adopted  by  the  constitutional  nunibtT  of  states 
in  1804,  according  to  a  public  notice  thereof  by  the  secretary  of  state,  dated  September  "^^5,  1804. 

The  thiiteentli  amendment  was  proposed  at  the  second  session  of  tiie  thirty-eighth  conirress, 
February  1,  18(5."),  and  was  adopted  by  the  constitutional  number  of  states  in  18(>5,  accord- 
ing to  a  public  notice  thereof  by  the  secretary  of  state,  dated  December  18,  1865. 

The  loLirteenth  amendment  took  eflfect  July  28,  1868. 

The  fifteenth  amendment  took  effect  March  80,  1»70. 
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An  act  to  establish  the  territorial  government  of  Minnesota. 
[Pasied  March  S,  1849,] 
Section. 


Section. 
1.    Temporary  government  established. 

The  governor — Tenure  of  office,  powers, 
duties  and  emoluments. 

Secretary,  powers  and  duties. 

Legislative  power  consist  of  council  and 
house  of  representatives ;  Census  to  be 
taken  —  Elections  —  Sessions  of  legisla- 
tive assembly. 

Qnaliflcations  of  voters. 

Extent  of  legislative  powers. 

Township,  district  and  county  officers  — 
Appointment. 

Qualification  of  members  of  assembly. 

Judicial  power — Jurisdictiqn  of  supreme, 
district  and  probate  courts,  and  justices 
of  the  peace  —  Clerks  of  courts  —  Feea 

Attorney  and  marshal,  fees  and  emolu- 
ments. 

Appointment  of  territorial  officers  and 
compensation  —  Provision  for  contin- 
gent expenses,  etc. 


2. 

8. 
4. 


6. 
«. 
7. 

a 

9. 


10. 
11. 


12. 


18. 

14. 
15. 


16. 


17. 
18. 
19. 


20. 


Rights  and  privileges  secured  to  inhabit- 
ants —  Laws  of  Wisconsin  to  continue 
In  force. 

Seat  of  government  for  territory  —  Appro- 
priation for  public  buiMtn<;s. 

Delegate  to  congress  of  United  States. 

All  suits,  process  and  proceedinsjs  at  law, 
etc.,  pending  in  the  courts  of  Wiscon- 
sin, within  the  limits  of  said  territory, 
transferred  to  district  couits  of  said 
territory. 

Justices  of  the  peace,  constables,  etc., 
continued  in  office  till  otliera  are  ap- 
pointed to  succeed  them. 

Appropriation  of  $5,000  library. 

Reservation  of  lauds  for  use  of  schools. 

Until  otherwise  provided  by  law,  the 
governor  may  define  the  judicial  dis- 
tricts, and  assign  the  judges  to  them, 
etc. 

How  laws  shall  be  enacted  by  legislative 
assembly  and  approved  by  the  governor. 

Section  1.  Temporary  government. —  Be  it  enacted  hy  the  senate  and 
house  of  representatives  of  the  United  States  (f  America  in  congress  assembled^ 
That  from  and  after  the  passage  of  this  act,  all  that  part  of  the  territory  of 
the  United  States  which  lies  within  the  following  limits,  to  wit:  Beginning  in 
the  Mississippi  river,  at  the  point  where  the  line  of  forty-three  degrees  and 
thirty  minutes  of  north  latitude  crosses  the  same,  thence  running  due  west  on 
said  line,  which  is  the  northern  boundary  of  the  state  of  Iowa,  to  the  north- 
west corner  of  the  said  state  of  Iowa,  thence  southerly  along  the  western 
boundary  of  said  state  to  the  point  where  said  boundar}'^  strikes  the  Missouri 
river,  thence  up  the  middle  of  the  main  channel  of  the  Missouri  river  to 
the  mouth  of  White-earth  river,  thence  up  the  middle  of  the  main  channel  of 
the  White-earth  river  to  the  boundary  line  between  the  possessions  of  the 
United  States  and  Great  Britain ;  thence  east  and  south  of  east  along  the 
boundary  line  between  the  possessions  of  the  United  States  and  Great  Britain 
to  Lake  Superior;  thence  in  a  straight  line  to  the  northernmost  point  of  the 
state  of  Wisconsin  in  Lake  Superior;  thence  along  the  western  boundary  line 
of  said  state  of  Wisconsin  to  the  Mississippi  river;  thence  down  the  main 
channel  of  said  river  to  the  place  of  beginning,  be,  and  the  same  is  hereby 
erected  into  a  temporary  government  by  the  name  of  the  territory  of  Minne- 
sota: provided^  that  nothing  in  this  Act  contained  shall  be  construed  to  in- 
hibit the  government  of  the  United  States  from  dividing  said  territory  into 
two  or  more  territories,  in  such  manner  and  at  such  times  as  congress  shall 
deem  convenient  and  proper,  or  from  attaching  any  portion  of  said  territory 
to  any  other  state  or  territory  of  the  United  States. 

Skc.  2.  The  governor. —  And  be  it  further  enacted^  That  the  executive 
power  and  authority  in  and  over  said  territory  of  Minnesota  shall  be  vested 
in  a  governor,  who  shall  hold  his  office  for  four  years,  and  until  his  successor 
shall  be  appointed  and  qualified,  unless  sooner  removed  by  the  president  of 
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the  United  States.  The  governor  shall  reside  within  said  territory,  shall  be 
coraraander-in-chief  of  the  militia  thereof,  shall  perform  the  duties  and  re- 
ceive the  emoluments  of  superintendent  of  Indian  aflFairs;  he  may  grant  par- 
dons for  ofiFences  against  the  laws  of  said  territory,  and  reprieves  for  oflFences 
against  the  laws  of  the  United  States  until  the  decision  of  the  president  can 
be  made  known  thereon;  he  shall  commission  all  officers  who  shall  be  ap- 
pointed to  office  under  the  laws  of  the  said  territory,  and  shall  take  care  that 
the  laws  be  faithfully  executed. 

Seo.  3.  Secretary. —  And  be  it  further  enacted^  That  there  shall  be  a  sec- 
retary of  said  territory,  who  shall  reside  therein,  and  hold  his  office  for  four 
years,  unless  sooner  removed  b}'^  the  president  of  the  United  States;  he  shall 
record  and  preserve  all  the  laws  and  proceedings  of  the  legislative  assembly . 
hereinafter  constituted,  and  all  the  acts  and  proceedings  of  the  governor  in 
his  executive  department;  he  shall  transmit  one  copy  of  the  laws  and  one 
copy  of  the  executive  proceedings,  on  or  before  the  first  day  of  December  in 
each  year,  to  the  president  of  the  United  States,  and  at  the  same  time  two 
copies  of  the  laws  to  the  speaker  of  the  house  of  representatives,  and  the 
president  of  the  senate,  for  the  use  Oi  -nn^ress.  And  in  case  of  the  death, 
removal,  resignation,  or  necessary  absence  of  the  governor  from  the  territory, 
the  secretary  shall  be,  and  he  is  hereby,  authorized  and  required  to  execute 
and  perform  all  the  powers  and  duties  of  the  governor  durmg  such  vacancy 
or  necessary  absence,  or  until  another  governor" shall  be  duly  appointed  to  till 
such  vacancy. 

Secombe  v.  Kettelson,  39  M.  557.  • 

Seo.  4.  Legislative  power. —  And  be  it  further  en(ictedy  That  the  legisla- 
tive power  and  authority  of  said  territory  shall  be  vested  in  the  governor  and 
a  legislative  assembly.  The  legislative  assembly  shall  consist  of  a  council  and 
house  of  representatives.  The  council  shall  consist  of  nine  members,  having 
the  qualifications  of  voters  as  hereinafter  prescribed,  whose  term  of  service 
shall  continue  two  years.  The  house  of  representatives  shall,  at  its  first  ses- 
sion, consist  of  eighteen  members,  possessing  the  same  qualifications  as  pre- 
scribed lor  members  of  the  council,  and  whose  term  of  service  shall  continue 
one  year.  The  number  of  councillors  and  representatives  may  be  increased 
by  the  legislative  assembly,  from  time  to  time,  in  proportion  to  the  increase 
of  population;  provided^  that  the  whole  number  shall  never  exceed  fifteen 
councillors  and  thirty-nine  representatives.  An  apportionment  shall  be  made, 
as  nearly  equal  as  practicable,  among  the  several  counties  or  districts  for  the 
election  of  the  council  and  representatives,  giving  to  each  section  of  the  terri- 
tory representation  m  the  ratio  of  its  population,  Indians  excepted,  as  nearly 
as  may  be.  And  the  members  of  the  council  and  of  the  house  of  representa-t 
tives  shall  reside  in  and  be  inhabitants  of  the  district  for  which  they  ma\'  be 
elected  respectively.  Previous  to  the  first  election,  the  governor  shall  cause 
a  census  or  enumeration  of  the  inhabitants  of  the  several  counties  and  dis- 
tricts of  the  territory  to  be  taken,  and  the  first  election  shall  be  held  at  such 
time  and  places,  and  be  conducted  in  such  manner,  as  the  governor  shall  ap- 
point and  direct;  and  he  shall,  at  the  same  time,  declare  the  number  of  mem- 
bers of  the  council  and  house  of  representatives  to  which  each  of  the  counties 
and  districts  shall  be  entitled  under  this  act. 

The  number  of  persons  authorized  to  be  elected  having  the  highest  number 
of  votes  in  each  of  said  council  districts /or  members  of  the  council,  shall  be 
declared  by  the  governor  to  be  duly  elected  to  the  council;  and  the  person  or 
persons  authorized  to  be  elected,  having  the  greatest  number  of  votes  for  the 
house  of  representatives,  equal  to  the  number  to  which  each  county  or  district 
shall  be  entitled,  shall  also  be  declared  by  the  governor  to  be  duly  elected 
members  of  the  house  of  representatives:  provided^  that  in  case  of  a  tie  be- 
tween two  or  more  persons  voted  for,  the  governor  shall  order  a  new  election 
to  supply  the  vacancy  made  by  such  tie.  And  the  persons  thus  elected  to  the 
legislative  assembly  sluill  meet  at  such  place  on  such  dav  as  the  governor  shall 
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appoint;  but  thereafter  the  time,  place  and  manner  of  holding  and  conducting 
all  elections  by  the  people,  ancj  the  apportioning  of  the  representation  in  the 
several  counties  or  districts  to  the  council  and  house  of  representatives  ac- 
cording to  the  population,  shall  be  prescribed  by  law,  as  well  as  the  day  of 
the  commencement  of  the  regular  sessions  of  the  legislative  assembly:  pro- 
vided^ that  no  one  session  shall  exceed  the  term  of  sixty  days. 

Seo.  5.  Qualification  of  voters.—  And  he  it  further  enacted^  That  every 
free  white  male  mhabitant  above  the  age  of  twenty-one  years,  v/ho  shall  have 
been  a  resident  of  said  territory  at  the  time  of  the  passage  of  this  act,  shall  be 
entitled  to  vote  at  the  first  election,  and  shall  be  eligible  to  any  office  within 
the  said  territory;  but  the  qualifications  of  voters  and  of  holding  office  at  all 
subsequent  elections  shall  be  such  as  shall  be  prescribed  by  the  legislative  as- 
sembly :  provided^  that  the  right  of  suffrage  and  of  holding  office  shall  be  ex- 
ercised only  by  citizens  of  the  United  States,  and  those  who  shall  have  declared 
on  oath  their  intention  to  become  such,  and  shall  have  taken  an  oath  to  sup- 
port the  constitution  of  the  United  States  and  the  provisions  of  this  act. 

Sec.  6.  £xt6nt  Of  legislative  power. —  And  he  it  further  enacted.  That 
the  legislative  power  of  the  territory  shall  extend  to  ail  rightful  subjects  of 
legislation,  consistent  with  the  constitution  of  the  United  Slates  and  the  pro- 
visions of  this  act;  but  no  law  shall  be  passed  interfering  with  the  primary 
disposal  of  the  soil;  no  tax  shall  be  imposed  upon  the  property  of  the  United 
States;  nor  shall  the  lands  or  other  property  of  non-residents  be  taxed  higher 
than  the  lands  or  other  propertj'  of  residents.  All  the  laws  passed  by  the  leg- 
islative assembly  and  governor  shall  be  submitted  to  the  congress  of  the  United 
States,  and,  if  disapproved,  shall  be  null  and  of  no  effect. 

Sec  7.    Township,  district  and  county  ofllcers And  he  it  farther 

enacted^  That  all  township,  district  and  county  officers,  not  herein  otfierwise 
provided  for,  shall  be  appointed  or  elected,  as  the  case  may  be,  in  such  manner 
as  shall  be  provided  by  the  governor  and  legislative  assembly  of  the  territory 
of  Minnesota.  The  governor  shall  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  legislative  council,  appoint,  all  officers  not  herein  otherwise  pro- 
vided for;  and  in  the  first  instance  the  governor  alone  may  appoint  all  said 
officers,  who  shall  hold  their  offices  until  the  end  of  the  next  session  of  the 
legislative  assembly. 

Sec.  8.  Qualifications  for  member  of  assembly,—  And  he  it  further 
enacted^  That  ijo  member  of  the  legislative  assembly  shall  hold  or  be  appointed 
to  any  office  which  shall  have  been  created,  or  the  salary  or  emolunjents  of 
which  shall  have  been  increased  while  he  was  a  member,  during  the  term  for 
which  he  was  elected,  and  fur  one  year  after  the  expiration  of  such  term;  and 
no  person  holding  a  commission  or  appointment  under  the  United  States,  ex- 
cept postmasters,  shall  be  a  member  of  the  legislative  assembly,  or  shall  hold 
any  office  under  the  government  of  said  territory. 

Sec.  9.  Judicial  power. —  And  he  it  further  ena<!ted,  That  the  judicial 
power  of  said  territory'  shall  be  vested  in  a  supreme  court,  district  courts,  pro- 
bate courts,  and  in  justices  of  the  peace.  The  supreme  court  shall  consist  of 
a  chief  justice  and  two  associate  justices,  any  two  of  whom  shall  constitute  a 
quorum,  and  who  shall  hold  a  term  at  the  seat  of  government  of  said  territory 
annually,  and  they  shall  hold  their  offices  during  the  period  of  four  years. 
The  said  territory  shall  be  divided  into  three  judicial  districts,  and  a  district 
court  shall  be  held  in  each  of  said  districts  by  one  of  the  justices  of  the  su- 
preme court,  at  such  times  and  places  as  may  be  prescribed  by  law;  and  the 
said  judges  shall,  after  their  appointment,  respectively,  reside  in  the  districts 
which  shall  be  assigned  them.  The  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and  that  of  probate  courts  and  of 
justices  of  the  peace,  shall  be  admitted  b}'^  law:  pi^ovided^  that  the  justices  of 
the  peace  shall  not  have  jurisdiction  of  any  matter  in  controversy  when  the 
title  or  boundaries  of  land  may  be  in  dispute,  or  where  the  debt  or  sum  claimed 
shall  exceed  one  hundred  dollars;  and  the  said  supreme  and  district  couris, 
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respectively,  shall  possess  chancery  a«  well  as  commtwi-Iaw  jurisdiction.  Each 
district  court,  or  the  judge  thereof,  shall  app^)int  its  clerk,  who  shall  also  be 
the  register  in  chancery,  and  shall  keep  his  office  at  the  place  where  the  court 
may  te  held.  Writs  of  error,  bills  of  exception  and  appeals,  shall  be  allowed 
in  all  cases  from  the  final  decisions  of  said  district  courts  to  the  supreme  court 
under  such  regulations  as  may  be  prescribed  by  law,  but  in  no  case  removed 
to  the  supreme  court  shall  trial  by  jury  be  allowed  in  said  court.  The  supreme 
court,  or  the  justices  thereof,  shall  appoint  its  own  clerk,  and  every  clerk  shall 
hold  his  office  at  the  pleasure  of  the  court  for  which  he  shall  have  been  ap- 
pointed. Writs  of  error  and  appeals  from  the  final  decisions  of  said  supreme 
court  shall  be  allowed  and  may  be  taken  to  the  supreme  court  of  the  United 
States,  in  the  same  manner  and  under  the  same  regulations  as  from  the  circuit 
courts  of  the  United  States,  where  the  value  of  the  property  or  the  amount  in 
controversy,  to  be  ascertained  by  the  oath  or  affirmation  of  either  party,  or 
other  competent  witness,  shall  exceed  one  thousand  dollars;  and  each  of  the 
said  district  courts  shall  have  and  exercise  the  same  jurisdiction,  in  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States,  as  is  vested  in 
the  circuit  and  district  courts  of  the  United  States;  and  the  first  six  days  of 
every  term  of  said  courts,  or  so  much  thereof  as  shall  be  necessary,  shall  be 
appropriated  to  the  trial  of  causes  arising  under  the  said  constitution  and 
laws;  and  writs  of  error  and  appeal  in  all  such  cases  shall  be  made  to  the  su- 
preme court  of  said  territory,  the  same  as  in  other  cases.  The  said  clerk  shall 
receive,  in  all  such  cases,  the  same  fees  which  the  clerks  of  the  district  courts 
of  the  late  Wisconsin  territory  received  for  similar  services. 
Chouteau  v.  Rice,  8  M.  24  (3);  St'  Paul  v.  Steamboat  Franklin.  1  M.  99  (76). 

Sec.  10.  Attorney  and  marshal.— u4n^  he  it  further  enacted.  That 
there  shall  be  appointed  an  attorney  for  said  territory,  who  shall  continue  in 
office  for  four  years,  unless  sooner  removed  by  the  president,  and  who  shall 
receive  the  same  fees  andsalary  as  the  attorney  of  the  United  States  for  the 
late  territory  of  Wisconsin  received.  There  shall  also  be  a  marshal  for  the 
territory  appointed,  who  shall  hold  his  office  for  four  years,  unless  sooner  re- 
moved by  the  president,  and  who  shall  execute  all  processes  issuing  from  the 
said  courts,  when  exercising  their  jurisdiction  as  circuit  and  district  courts  of 
the  United  States;  he  sbali  perform  the  duties,  be  subject  to  the  same  regula- 
tions and  penalties,  and  be  entitled  to  the  same  fees,  as  the  marshal  of  the  dis- 
trict court  of  the  United  States  for  the  late  territory  of  Wisconsin;  and  shall, 
in  addition,  be  paid  two  hundred  dollars  annually  as  a  compensation  for  extra 
services. 

Sec.  11.  Appointment  and  compensation  of  territorial  officers. — 
Aiid  be  it  further  enacted.  That  the  governor,  secretary,  chief  justice,  and  asso- 
<;iate  justices,  attorney  and  marshal,  shall  be  nominated,  and,  by  and  with  the 
advice  and  consent  of  the  senate,  appointed  by  the  president  of  the  United 
States.  The  governor  and  secretary  to  be  appointed  as  aforesaid,  shall,  before 
they  act  as  such,  respectively  take  an  oath  or  affirmation  before  the  district 
judge,  or  some  justice  of  the  peace  in  the  limits  of  said  territory,  duly  author- 
ized to  administer  oaths  and  affirmations  by  the  laws  now  in  force  therein,  or 
before  the  chief  justice  or  some  associate  justice  of  the  supreme  court  of  the 
United  States,  to  support  the  constitution  of  the  United  States,  and  faithfully 
lo  discharge  the  duties  of  their  respective  office?;  which  said  oaths,  when  so 
taken,  shall  be  certified  by  the  person  by  whom  the  same  shall  have  been 
taken,  and  such  certificates  shall  be  received  and  recorded  by  the  said  secretary 
among  the  executive  proceedings;  and  the  chief  justice  and  associate  jw.oLices, 
and  all  other  civil  officers  in  said  territory,  before  they  act  as  such,  shall  take 
a  like  oath  or  affirmation,  before  the  said  governor  or  secretary,  or  some  judge 
or  justice  of  the  peace  of  the  territory,  who  may  be  duly  commissiont:,d  and 
qualified,  which  said  oath  or  affirmation  shall  be  certified  and  transmitted  by 
the  person  taking  the  same,  to  the  secretary,  to  be  by  him  recorded  as  afore- 
said; and  afterwards,  the  like  oath  or  affirmation   shall  be  t^iken,  certified, 
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and  recorded  in  snch  manner  and  form  as  may  be  prescribed  by  law.  The 
governor  shall  receive  an  annual  salary  of  fifteen  hundred  dollars  as  governor, 
and  one  thousand  dollars  aS  superintendent  of  Indian  affairs.  The  chief  justice 
and  associate  justices  shall  each  receive  an  annual  salary  of  eighteen  hundred 
dollars.  The  secretary  shall  receive  an  annual  salary  of  eighteen  hundred  dol- 
lars. The  said  salaries  shall  be  paid  quarter-yearly,  at  the  treasury  of  the 
United  States.  The  members  of  the  legislative  assembly  shall  be  entitled  to 
receive  three  dollars  each  per  day  during  their  attendance  at  the  session  thereof, 
and  three  dollars  each  for  every  twenty  miles  travel  in  going  to  and  returning 
from  the  said  sessions,  estimated  according  to  the  nearesft  usually  traveled 
route.  There  shall  be  appropriated,  annually,  the  sum  of  one  thousand  dol- 
lars, to  be  expended  by  the  governor  to  defray  the  contingent  expenses  of  the 
territory;  and  there  shall  also  be  appropriated,  annually,  a  sutficient  sum,  to 
be  expended  by  the  secretary  of  the  territory,  and  upon  an  estimate  to  be 
made  by  the  secretary  of  the  treasury  of  the  United  States,  to  defray  the  ex- 
penses of  the  legislative  assembly,  the  printing  of  the  laws,  and  other  inciden- 
tal expenses;  and  the  secretary  of  the  territory  shall  annually  account  to  the 
secretary  of  the  treasury  of  the  United  States  for  the  manner  in  which  the 
aforesaid  sum  shall  have  been  expended. 

Sec.  12.  Rights  of  inhabitants  —  Laws  in  force.—  And  he  it  farther 
^nactedj  That  the  inhabitants  of  the  said  territory  shall  be  entitled  to  all  the 
rights,  privile«:es,  and  immunities  heretofore  granted  and  secured  to  the  ter- 
ritory of  Wisconsin  and  to  its  inhabitants;  and  the  laws  in  force  in  the  ter- 
ritory of  Wisconsin  at  the  date  of  the  admission  of  the  state  of  Wisconsin  shall 
continue  to  be  valid  and  operative  therein,  so  far  as  the  same  be  not  incom- 
patible with  the  provisions  of  this  act,  subject,  nevertheless,  to  be  altered, 
modified,  or  repealed  by  the  governor  and  legislative  assembly  of  the  said 
territory  of  Minnesota;  and  the  laws  of  the  United  States  are  hereby  extended 
over  and  declared  to  be  in  force  in  said  territory,  so  far  as  the  same,  or  any 
provision  thereof,  may  be  applicable. 

Sec.  13.  Seat  of  government.— ^nrf  be  it  further  enacted,  That  the 
legislative  assembly  of  the  territory  of  Minnesota  shall  hold  its  Hi'st  session  at 
St.  Paul;  and  at  said  first  session  the  governor  and  legislativ.e  assembly  shall 
locate  and  establish  a  temporary  seat  of  government  for  said  territory,  at 
such  place  as  they  may  deem  eligible;  and  shall,  at  such  time  as  the}'  shall 
see  proper,  prescribe  by  law  the  manner  of  locating  the  permanent  seat  of 
government  of  said  territory  by  a  vote  of  the  people.  And  the  sum  of  twenty 
thousand  dollars,  out  of  any  money  in  the  treasury  not  otherwise  appropri- 
ated, is  hereby  appropriated  and  granted  to  said  territory  of  Minnesota,  to  be 
applied,  by  the  governor  and  legislative  assembly,  to  the  erection  of  suitable 
public  buildings  at  the  seat  of  government. 

Sec  14.  Delegate  to  congress. —  And  he  it  further  enacted.  That  a  del- 
egate to  the  house  of  representatives  of  the  United  States,  to  serve  for  the 
term  of  two  years,  may  be  elected  by  the  voters  qualified  to  elect  members  of 
the  legislative  assembly,  w  ho  shall  be  entitled  to  the  same  rights  and  privi- 
leges as  are  exercised  and  enjoyed  by  the  delegates  from  the  several  other 
territories  of  the  United  States  to  thesaid  house  of  representatives.  The  first 
election  shall  be  held  at  such  times  and  places,  and  be  conducted  in  such  man- 
ner, as  the  governor  shall  appoint  and  direct ;  and  at  all  subsequent  elections,  the 
times,  places  and  manner  of  holding  the  elections  shall  be  prescribed  by  law. 
The  person  having  the  greatest  number  of  votes  shall  be  declared  by  the  gov- 
ernor to  be  duly  elected,  and  a  certificate  thereof  shall  be  given  accordingly. 

Sec.  15.  Pending  proceedings. —  And  be  it  further  enacted,  That  all 
suits,  process,  and  proceedings,  civil  and  criminal,  at  law  and  in  chancery,  and 
all  indictments  and  informations,  which  shall  be  pending  and  undetermined 
in  the  courts  of  the  territory  of  Wisconsin,  within  the  limits  of  said  territory 
of  Mmnesota,  when  this  act  shall  take  effect,  shall  be  transferred  lo  be  heard, 
Xried,  prosecuted  and  determined  in  the  district  courts  hereby  established 
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which  may  include  in  the  connties  or  districts  where  any  such  proceedings 
may  be  pending.  All  bonds,  recognizances,  and  obligations  of  every  kind  what- 
soever, valid  under  the  existing  laws,  within  the  limits  of  said  territory,  shall 
be  vahd  under  this  act;  and  au  crimes  and  misdemeanors  against  the  laws  in 
force  within  said  limits  may  be  prosecuted,  tried  and  punished  in  the  courts 
established  by  this  act;  and  all  penalties,  forfeitures,  actions,  and  causes  of 
action,  may  be  recovered  under  this  act,  the  same  as  they  would  have  been 
under  the  laws  in  force  within  the  limits  composing  said  territory  at  the  time 
this  act  shall  go  into  operation. 

Sec.  16.  Justices  of  the  peace.—  And  he  it  further  enacted,  That  all  jus- 
tices of  the  peace,  constables,  sheriflFs,  and  all  other  judicial  and  ministerial 
officers,  who  shall  be  in  office  within  the  limits  of  said  territory  when  this  act 
shall  take  effect,  shall  be  and  they  are  hereby  authorized  and  required  to  con- 
tinue to  exercise  and  perform  the  duties  of  their  respective  offices  as  officers 
of  the  territory  of  Minnesota,  temporarily,  and  until  they  or  others  shall  be 
duly  appointed  and  qualified  to  fill  their  places  in  the  manner  herein  directed, 
or  until  their  offices  shall  be  abolished. 

Seo.  17.    Appropriation  for  library And  he  it  further  enacted,  That 

the  sum  of  hve  thousand  dollars  be  and  the  same  is  hereby  appropriated,  out 
of  any  moneys  in  the  treasury  not  otherwise  appropriated,  to  be  expended  by 
and  under  the  direction  of  the  said  governor  of  the  territory  of  Minnesota, 
in  the  purchase  of  a  library,  to  be  kept  at  the  seat  of  government,  for  the  use 
of  the  governor,  legislative  assembly,  judges  of  the  supreme  court,  secretary, 
marshal  and  attorney  of  said  territor\%  and  such  other  persons  and  under  such 
regulations  as  shall  be  prescribed  by  law. 

Seo.  18.  Reservation  of  lands  for  schools — Atid  be  it  further  enacted. 
That  when  the  lands  in  the  said  territory  shall  be  surveyed  under  the  direction 
of  the  government  of  the  United  States,  preparatory  to  bringing  the  same 
into  market,  sections  numbered  sixteen  and  thirty-six  in  each  township  in  said 
territory  shall  be,  and  the  same  are  hereby,  reserved,  for  the  purpose  of  being 
applied  to  schools  in  said  territory,  and  in  the  state  and  territories  hereafter 
to  be  erected  out  of  the  same. 

Sec.  19.  Judicial  districts. — And  he  itfurilier  enacted.  That  temporarily, 
and  until  otherwise  provided  by  law,  the  governor  of  said  territory  nyiy  defino 
the  judicial  districts  of  said  territory,  and  assign  the  judges  who  may  be  ap- 
pointed for  said  territory  to  the  several  district?,  and  also  appoint  the  tim«s 
and  places  for  holding  courts  in  the  several  counties  or  subdivrsions  in  each  of 
said  judicial  districts,  by  proclamation  to  be  issued  by  him;  but  the  legislative 
assembly,  at  their  first  or  any  subsequent  session,  may  organize,  alter  or  mod- 
ify such  judicial  districts,  and  assign  the  judges,  and  alter  the  times  and  places 
of  holding  the  courts,  as  to  them  shall  seem  proper  and  convenient. 

Seo.  20.  Enactment  of  laws.— J.nrf  he  it  further  enacted.  That  every  bill 
which  shall  or  may  pass  the  council  and  house  of  representatives,  shall,  before 
it  becomes  a  law,  be  presented  to  the  governor  of  the  territory;  if  he  approve, 
he  shall  sign  it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  the  house 
in  which  it  originated;  which  shall  cause  the  objections  to  be  entered  at  large 
upon  their  journal,  and  proceed  to  reconsider  it.  If,  after  such  reconsideration, 
two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together 
with  the  objections,  to  the  other  house,  by  which  it  shall  also  be  reconsidered, 
and  if  approved  by  two-thirds  of  that  house,  it  shall  become  a  law;  but  in  all 
such  cases  the  votes  of  both  houses  shall  be  determined  by  yeas  and  nays,  and 
the  names  of  the  persons  voting  for  and  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be  returned  by  the 
governor  within  three  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  legislative  assembly,  by  adjournment,  prevent  it;  in  which  case  it 
shall  not  become  a  law. 
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Ah  act  to  authorize  the  people  of  Minnesota  to  form  a  constitution  and  state  ^oyemment,  pr#> 
paratory  to  tlieir  admission  into  the  Union  on  an  equal  footing  with  the  original  states. 

[Passed  F^^ruary  g6,  1857,] 


Sections. 

4.    Census — Representative  i  i  congress. 

6.  Propositions  to  he  acte<i  on  by  the  con- 
vention— School  lands — Land  for  a 
university  —  Land  for  public  build- 
ings — Salt  springs  —  Percentage  on 
land  sales— The  above  proportions 
made  conditional. 


Sections. 

1.  Inhabitants  of  part  of  Minnesota  author- 

ized to  form  a  constitution  and  state 
government  —  Boundaries  designated. 

2.  Jurisdiction  over  bordering  waters  which 

are  declared  to  be  common  highways. 
8.    Convention  of  delegates  —  Mode  of  elec- 
tion —  Meeting  of  convention. 

Section  1.  Inhabitants  to  form  a  constitution  and  state  govern- 
ment.—  Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled^  That  the  inhabitants  of  that  portion 
of  the  territory  of  Minnesota  which  is  embraced  within  the  followin<;  limits, 
'to  wit:  beginning  at  the  point  in  the  centre  of  the  main  channel  of  the  Red 
River  of  the  North,  where  the  boundary  line  between  the  United  States  and 
the  British  possessions  crosses  the  same;  thence  up  the  main  channel  of  said 
river  to  that  of  the  Bois  des  Sioux  river;  thence  up  the  main  channel  of  said 
river  to  Lake  Traverse;  thence  up  the  centre  of  said  lake  to  the  southern  ex- 
tremity thereof;  thence  in  a  direct  line  to  the  head  of  Big  Stone  Lake;  thence 
through  its  centre  to  its  outlet;  thence  by  a  due  south  line  to  the  north  line 
of  the  state  of  Iowa;  thence  along  the  northern  boundary  of  said  state  to  the 
main  channel  of  the  Mississippi  river;  thence  up  the  main  channel  of  said 
river,  and  following  the  boundary  line  of  the  state  of  Wisconsin,  until  the 
same  intersects  the  St.. Louis  river;  thence  down  the  said  river  to  and  through 
Lake  Superior  on  the  boundary  line  of  Wisconsin  and  Michigan,  until  it  inter- 
sects the  dividing  line  between  the  United  States  and  the  British  possessions; 
thence  up  Pigeon  river,  and  following  said  dividing  line,  to  the  place  of  begin- 
ning, be,  and  they  hereby  are  authorized  to  form  for  themselves  a  constitution 
and  state  government,  by  the  name  of  the  state  of  Minnesota,  and  to  come 
into  the  Union  on  an  equal  footing  with  the  original  states,  according  to  the 
federal  constitution. 

Sec.  2.  Jurisdiction  over  bordering  waters.— ^nc?  be  it  farther  en- 
acted^ That  the  state  of  Minnesota  shall  have  concurrent  jurisdiction  on  the 
Mississippi  and  all  other  rivers  and  waters  bordering  on  the  said  state  of 
Minnesota,  so  far  as  the  same  shall  form  a  common  boundary  to  said  state, 
and  any  state  or  states  now  or  hereafter  to  be  formed  or  bounded  by  the 
same;  and  said  river  or  waters  leading  into  the  same  shall  be  common  high- 
ways, and  for  ever  free,  as  well  to  the  inhabitants  of  said  state  as  to  all  other 
citizens  of  the  United  States,  without  any  tax,  duty,  impost,  or  toll  therefor. 

Sec.  3.  Convention  of  delegates-— ^nc?  be  it  further  enacted,  That  on 
the  tirst  Monday  in  June  next,  the  legal  voters  in  each  representative  district 
then  existing  within  the  limits  of  the  proposed  state  are  hereby  authorized  to 
elect  two  delegates  for  each  representative  to  which  said  district  may  be  en- 
titled according  to  the  apportionment  for  representatives  to  the  territorial 
legislature,  which  election  tor  delegates  shall  be  held  and  conducted,  and  the 
returns  made,  in  all  respects  in  conformity  with  the  laws  of.  said  territory 
regulating  the  election  of  representatives;  and  the  delegates  so  elected  shall 
assemble  at  the  capitol  of  said  territory  on  the  second  Monday  in  July  next, 
and  tirst  determine,  by  a  vote,  whether  it  is  the  wish  of  the  people  of  the  pro- 
posed state  to  be  admitted  into  the  Union  at  that  time;  and  if  so,  shall  pro- 
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oeed  to  form  a  constitution,  and  take  all  necessary  st^ps  for  the  establishment 
of  a  state  government,  in  conformity  with  the  federal  constitution,  subject  to 
the  approval  and  ratification  of  the  people  of  the  proposed  state. 

Sec.  4.  Census — Representatives  in  congress— ^7?rf  be  it  further 
enacted.  That  in  the  event  said  convention  shall  decide  in  favor  of  the  imme- 
diate admission  of  the  proposed  state  into  the  Union,  it  shall  be  the  duty  of 
the  United  States  marshal  for  said  territory  to  proceed  to  take  a  census  or 
enumeration  of  the  inhabitants  within  the  limits  of  the  proposed  state,  under 
auch  rules  and  regulations  as  shall  be  prescribed  by  the  secretary  of  the  inte- 
rior, with  the  view  of  ascerUining  the  number  of  representatives  to  which 
said  state  may  be  entitled  in  the  congress  of  the  United  States;  and  said  state 
shall  be  entitled  to  one  representative,  and  such  additional  representatives  as 
the  population  of  the  state  shall,  according  to  the  census,  show  it  would  be 
entitled  to  according  to  the  present  ratio  of  representation. 

Sbo.  5.  Propositions  to  be  acted  on  by  the  convention.— J.n(2  he  it 
further  enacted^  Tuat  the  following  propositions  be,  and  the  same  are  hereby, 
offered  to  the  said  convention  of  the  people  of  Minnesota  for  their  free  ac- 
ceptance or  rejection,  which,  if  accepted  by  the  convention,  shall  beobligatory 
on  the  United  States  and  upon  the  said  state  of  Minnesota,  ta*wit: 

School  lands.  First.  That  sections  numbered  sixteen  and  thirty-six  in 
every  township  of  public  lands  in  said  state,  and  where  either  of  said  sections, 
or  any  part  thereof,  has  been  sold  or  otherwise  been  disposed  of,  other  lands, 
equivalent  thereto  and  as  contiguous  as  may  be,  shall  be  granted  to  said  state 
for  the  use  of  schools. 

University  lands. —  Second.  That  seventy-two  sections  of  land  shall  be 
set  apart  and  reserved  for  the  use  and  support  of  a  state  university,  to  be  se- 
lected by  the  governor  of  said  state,  subject  to  the  approval  of  the  commis- 
sioner at  the  general  land  office,  and  to  be  appropriated  and  applied  in  such 
manner  as  the  legislature  of  said  state  may  prescribe  for  the  purpose  afore- 
said, but  for  no  other  purpose. 

Landfor  public  buildings.— Third.  That  ten  entire  sections  of  land, 
to  be  selected  by  the  governor  of  said  state,  in  legal  subdivisions,  shall  bo 
granted  to  said  state  for  the  purpose  of  completing  the*public  buildings,  or  for 
the  erection  of  others  at  the  seat  of  government,  under  the  direction  of  the 
legislature  thereof. 

Salt  springs. —  Fourth.  That  all  salt  springs  within  said  state,  not  exceed- 
ing twelve  in  number,  with  six  sections  of  land  adjoining  or  as  contiguous  as 
may  be  to  eacb,  shall  be  granted  to  said  state  for  its  use;  the  same  to  be  se- 
lected by  the  governor  thereof  within  one  year  after  the  admission  of  said 
state,  and,  when  so  selected,  to  be  used  or  disposed  of  on  such  terms,  condi- 
tions and  regulations  as  the  legislature  shall  AxrecU  provided,  that  no  salt  spring 
or  land,  the  right  whereof  is  now  vested  in  any  individual  or  individuals,  or 
which  may  benereafter  confirmed  or  adjudged  to  any  individual  or  individ- 
uals, shall  by  this  article  be  granted  to  said  state. 

Percentage  on  land  sales  —  Conditions.—  Fifth.  That  five  per  centum 
of  the  net  proceeds  of  sales  of  all  public  lands  lying  within  said  state,  which 
shall  be  sold  by  congress  after  the  admission  of  said  state  into  the  Union,  after 
deducting  all  the  expenses  incident  to  the  same,  shall  be  paid  to  said  state  for 
the  purpose  of  making  public  roads  and  internal  improvements,  as  the  legisla- 
ture shall  direct:  provided^  the  foregomg  propositions  herein  offered  are  on 
the  condition  that  the  said  convention  which  shall  form  the  constitution  of 
said  state  shall  provide,  by  a  clause  in  said  constitution,  or  an  ordinance,  irrevo- 
cable without  the  consent  of  the  United  States,  that  said  state  shall  never  inter- 
fere with  the  primary  disposal  of  the  soil  within  the  same  by  the  United  States, 
or  with  any  regulations  congress  may  find  necessary  for  securing  the  title  ia 
said  soil  to  honafxie  purchasers  thereof;  and  that  no  tax  shall  be  imposed  on 
lands  belonging  to  tne  United  States,  and  that  in  no  case  shall  non-resident 
proprietors  be  taxed  higher  thau  residents.  . 
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An  act  for  the  admission  of  Minnesota  into  the  Union. 
[Passed  May  lU  1868.] 

PREAMBLE. 

Whereas  an  act  of  conp:ress  was  passed  February  twenty-six,  eifrhteen  hun- 
dred and  fifty -seven,  entitled  *' An  act  to  authorize  the  people  of  the  territory 
of  Minnesota  to  form  a  constitution  and  state  governnjent  preparatory  to 
their  admission  into  the  Union  on  an  equal  footing  with  the  original  states;" 
and  whereas  the  people  of  said  territory  did,  on  the  twenty-ninth  day  of 
August,  eighteen  hundred  and  fifty-seven,  by  delegates  elected  for  that  pur- 
pose, form  for  themselves  a  constitution  and  state  government,  w^hich  is  re- 
publican in  form,  and  was  ratified  and  adopted  by  the  people  at  an  election 
held  on  the  thirteenth  day  of  October,  eighteen  hundred  and  fifty-seven,  for 
that  purpose;  therefore 

Minnesota  admitted. —  Be  it  enacted  hy  the  senate  and  house  of  represent- 
atives of  the  United  States  of  America  in  congress  assemh'ed^  That  the  state  of 
Minnesota  shall  be  one,  and  is  hereby  declared  to  be  one  of  the  United  States 
of  America,  and  admitted  into  the  Union  on  an  equal  footing  with  the  original 
states,  in  all  respects  whatever. 

Sec.  2.  Two  representatives.— ^wrf  he  it  further  enacted.  That  said 
state  shall  be  entitled  to  two  representatives  in  congress  until  the  next  appor- 
tionment of  representatives  amongst  the  several  states. 

Sec.  3.  Laws  of  United  States  district  coMVt.—  And  le  it  further 
enacted^  That  from  and  after  the  admission  of  the  state  of  Minnesota, as  here- 
inbefore provided,  all  the  laws  of  the  United  States  which  are  not  locally  in- 
applicable shall  have  the  same  force  and  effect  within  that  slate  as  in  other 
states  of  the  Union;  and  the  said  state  is  hereby  constituted  a  judicial  district 
of  the  United  States,  within  which  a  district  court,  with  the  like  powers  and 
jurisdiction  as  the  district  court  of  the  United  States  for  the  district  of  Iowa, 
shall  be  established:  the  judge,  attorney  and  marshal  of  the  United  States  for 
the  said  district  of  Minnesota  shall  reside  within  the  same,  and  shall  be  en- 
titled to  the  same  compensation  as  the  judge,  attorney  and  marshal  of  the  dis- 
trict of  Iowa;  and  in  all  cases  of  appeal  or  writ  of  error  heretofore  prosecuted 
and  now  pending  in  the  supreme  court  of  the  United  States,  upon  any  record 
from  the  supreme  court  of  Minnesota  territory,  the  mandate  of  execution  or 
order  of  further  proceedings  shall  be  directed  by  the  supreme  court  of  the 
United  States  to  the  district  court  of  the  United  States  for  the  district  of  Min- 
nesota, or  to  the  supreme  court  of  the  state  of  Minnesota,  as  the  nature  of 
such  appeal  or  writ  of  error  may  require;  and  each  of  those  courts  shall  be 
the  successor  of  the  supreme  court  of  Minnesota  territory,  as  to  all  such  cases, 
with  full  power  to  hear  and  determine  the  same,  and  to  award  mesne  or  final 
process  therein. 
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[Adopted  October  IS,  1867:  Ayes,  80.055;  noes,  571.] 

PEEAMBLE. 

We,  tho  people  of  the  state  of  Minnesota,  grateful  to  God  for  our  civil  and 
religious  liberty,  and  desiring  to  perpetuate  its  blessings,  and  secure  the^same 
to  ourselves  and  our  posterity,  do  ordain  and  establish  this  constitution. 

ARTICLE  I. 

BILL   OF   RIGHTS. 

Section  1.  Object  of  government. —  Government  is  instituted  for  the 
security,  benefit  and  protection  of  the  people,  in  whom  all  political  power  is 
inherent,  together  with  the  right  to  alter,  modify  or  reform  such  government, 
whenever  the  public  good  may  require  it. 

Sec.  2.  Rights  and  privileges  of  citizens.— No  member  of  this  state 
shall  be  disfranchised,  or  deprived  of  any  of  the  rights  or  privileges  secured 
to  any  citizen  tiiereof,  unless  by  the  law  of  the  land,  or  the  judgment  of  his 
peers!  Tliere  shall  be  neither  slavery  nor  involuntary  servitude  in  the  state, 
otherwise  than  in  the  punishment  of  crime  whereof  the  party  shall  have  been 
duly  convicted. 

Bean  pre  v.  Hoerr^  12  M.  366:  Commissioners  v.  Jones.  18  M.  199;  Baker  v.  Kellj,  11  M. 
480;  iStHte  v.  Becht,  Jd  M.  411 :  Rogers  v.  Brackett,  34  M.  279;  Johnson  v.  Chicago,  eta  R'v 
Co.  S;9  M.  425;  Schimmele  v.  Chicago,  etc.  R'y  Co.  34  M.  21tf. 

Seo.  3.  Liberty  of  the  press, —  The  liberty  of  the  press  shall  forever  re- 
main inviolate,  and  all  persons  may  freely  speak,  write  and  publish  their  sen- 
timents on  all  subjects,  being  responsible  for  the  abuse  of  such  right. 

Sec.  4.  Right  of  trial  by  jury. —  The  right  of  trial  by  jury  shall  remain 
inviolate,  and  shall  extend  to  all  cases  at  law  without  regard  to  the  amount 
in  controversy,  but  a  iury  trial  may  be  waived  by  the  parties  in  all  cases,  in 
the  manner  prescribed  by  law. 

Laws  1889,  ch.  1,  proDosed  foUowing  amendment:  **  And  the  legislature  may  provide  that 
the  agreement  -f  five-sixths  of  any  jury  in  any  civil  action  or  proceeding,  after  not  less  than 
six  hours'  deliberation,  shall  be  a  sutficient  verdict  therein." 

Whallon  v.  Bancrort,  4  M.  109;  Atherton  v.  Sherwood,  15  M.  239;  Judson  v.  Reardon.  16  M. 
431 :  St.  P.  &  Sioux  Citv  R.  R.  v.  Gardner,  19  M.  133;  Ames  v.  Lake  Sup.  &  M.  R.  R.  O  21 
M.  241;  ComVs  v.  Morrison.  23  M.  178;  41  N.  W.  lO-'I :  State  v.  Lake  City,  25  M.  404;  State 
V.  Becht,  3i  M.  411;  Bruggemau  v.  True,  25  M.  123;  Garner  v.  Reis.  25  M.  475;  St.  P.  R  R. 
V.  Gardner.  19  M.  133;  Gihhens  v.  Thoujpson,  21  M.  400;  City  of  Mankato  v.  Arnold,  36  M.  02; 
Newton  V.  Newell,  26  M.  529;  McClure  v.  City  of  Red  Wing,  2«  M.  180;  47  M.  452. 

Sec.  5.    Excessive  bail  and  fines  —  Cruel  or  unusual  punishments. 

Excessive  bail  shall  not  be  required,  nor  shall  excessive  liaes  be  imposed,  nor 
shall  cruel  or  unusual  punishments  be  inflicted. 
State  V.  Lautenschiager,  22  M.  514. 

Seo.  6.  Speedy  and  public  trial  —  Rights  of  accused —  In  all  crimi- 
nal prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  county  or  district  wherein  the  crime  shall  have 
been  committed,  which  county  or  district  shall  have  been  previously  ascer- 
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tained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation, 
to  be  confronted  with  the  witnesses  against  him,  to  have  compulsory  process 
for  obtaining  witnesses  in  bis  favor,  and  to  have  the  assistance  of  counsel  in 
his  defence. 

State  V.  Gut  13  M.  848:  State  v.  Everett,  14  M.  439;  State  v.  MiUer,  15  M.  344;  State  v.  Rob- 
inson, 14  M.  447;  State  v.  Reckerds,  21  M.  47;  State  v.  Becht,  23  M.  411;  State  v.  Kemp,  34  M.- 
61 ;  State  v.  Thomas,  19  M.  484. 

Seo.  7.  Presentment  or  indictment  —  Twice  in  jeopardy  —  Self- 
crimination— Due  process  of  law  — Bailable  offences  —  Habeas 
corpus. —  No  person  shall  be  held  to  answer  for  a  criminal  offence  unless  on 
the  presentment  or  itidictment  of  a  grand  jury,  except  in  cases  of  impeach- 
ment or  in  cases  cognizable  by  justices  of  the  peace,  or  arising  in  the  army  or 
navy,  or  in  the  militia  when  in  actual  service  in  time  of  war  or  public  danger, 
and  no  person  for  the  same  offence  shall  be  put  twice  in  jeopardy  of  punish- 
ment, nor  shall  be  compelled  in  any  criminal  case  to  be  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law. 
All  persons  shall  before  conviction  be  bailable  by  suflBcient  sureties,  except  for 
capital  offences,  when  the  proof  is  evident  or  the  presumption  great;  and  the 
privilege  of  the  writ  of  habeas  cwpxia  shall  not  be  suspended,  unless  when,  in 
case  of  rebellion  or  invasion,  the  public  safety  may  require. 

Acts  1868,  ch.  107,  propoMd  an  amendment  to  this  section  by  striking  out  the  provision 
relative  to  the  grand-jury,  which  was  not  adopted. 

Kennedy  v.  Raught.  «  M.  235:  Davidson  v.  Farrell.  8  M.  258;  Baker  v.  Kelly,  11  M.  480; 
Beaupre  v.  Hoerr,  1»  M.  366;  State  v.  Froiseth,  16  M.  296;  Judson  v.  lieardon,  10  M.  431; 
Wilsun  v.  School  Dist.  22  M.  488;  State  v.  Becht,  23  M.  1 ;  State  v.  Becht,  23  M.  411 ;  VVieland 
V.  Shillock.  24  M.  345;  O'Neill  v.  St.  Olaf  School,  26  M.  829:  29  M.  23:  32  M.  358,  324,  479;  27 
M.  18;  29  M.  445,  425;  80  M.  221,  2a4,  350;  83  M.  54,  69;  84  M.  245,  216,  254;  24  M.  302;  22  M. 
488;  35  M,  508;  36  M.  69. 

Seo.  S.  Remedy  for  injuries  and  wrongs.—  Every  person  is  entitled 
to  a  certain  remedy  in  the  laws  for  all  injuries  or  wrongs  which  he  may  re- 
ceive in  his  person,  property  or  character;  he  ought  to  obtain  justice  freely 
and  without  purchase;  completely  and  without  denial;  promptly  and  without 
delay,  conformably  to  the  laws. 

Weller  v.  City  of  St.  Paul,  5  M.  101;  Agin  v.  Hey  ward,  6  M.  Ill;  Davis  v.  Allen  Pierse,  7 
14.  13;  Baker  v.  Kelly,  11  M.  4t0;  7  M.  30;  8  M.  116,  117;  22  M.  01;  24  M.  584. 

Seo.  9.  Treason. —  Treason  against  the  state  shall  consist  only  in  levying 
war  ag-ainst  the  same,  or  in  adhermg  to  its  enemies,  giving  them  aid  and  com- 
fort. Ko  person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  contession  m  open  court. 

Sec.  10.  Unreasonable  searches  and  seizures.— The  right  of  the 
people  to  be  secure  in  their  persons,  houses,  papers,  and  effects,  against  un- 
reasonable searches  and  seizures  shall  not  be  violated,  and  no  warrant  shall 
issue  but  upon  probable  cause,  supported  by  oath  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched,  and  the  person  or  things  to  be 
seized. 

Sbc.  1 1 .  Ex  post  facto  laws  —  Impairing  contracts  —  Attainder — 
Porleiture. —  No  bill  of  attainder,  ex  post  J  ado  law,  nor  any  law  impairing 
the  obligation  of  contracts  shall  ever  be  passed,  and  no  conviction  shall  work 
corruption  of  blood  or  forfeiture  of  estate. 

State  v.  Johnson,  12  M.  476;  State  v.  Evan,  18M.  870;  State  v.  McDonald  et  aL  20  M.  136; 
De  Graff  v.  St.  P.  &  P.  R.  R.  Co.  23  M.  144;  23  M.  514;  35  M  124.  486:  27  M.  290,  371 ;  36  M. 
ia6,  303;  28  M.  496;  2  M.  89;  35  M.  392;  26  M.  268;  28  M.  257;  36  M.  467;  32  M.  284;  33  M.  877; 
29  M.  474;  26  M.  145;  30  M.  273.  350;  23  M.  144. 

Seo.  12.  Imprisonment  for  debt  —  Exemptions.—  No  person  shall 
be  imprisoned  for  debt  in  this  state,  but  this  shall  not  prevent  the  legislature 
from  providing  for  imprisonment,  or  holding  to  bail  persons  charged  with 
fraud  in  contracting  said  debt.  A  reasonable  amount  of  property  shall  be 
exempt  from  seizure  or  sale,  for  the  payment  of  any  debt  or  liability;  the 
amount  of  such  exemption  shall  be  determined  by  law.    Provided,  however, 
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that  all  property  so  exempted  shall  be  liable  to  seizure  and  sale  for  any  debts 
incurred  to  any  person  for  work  done  or  materials  furnished  in  the  construc- 
tion, repair,  or  improvement  of  the  same;  and  provided  further,  that  such  lia- 
bility to  seizure  and  sale  shall  also  extend  to  all  real  property  for  any  debt 
incurred  to  any  laborer  or  servant  for  labor  or  service  performed. 

Const,  art.  1,  ^12,  as  amended  November  6,  1888,  by  adding  the  proviso.  For  amendment, 
153,908;  against,  48,649.     Proposed  by  acts  1W87,  ch.  3.     Published  in  acte  1889,  p.  2, 

Tuttle  V.  Strout,  7  M.  465;  KeUy  v.  Baker,  10  M.  154;  Cogel  v.  Mickow,  11  M.  475:  22  M.  144; 
State  V.  Becht.  28  M.  1,  4a5;  State  v.  Becbt,  23  M.  411.;  Kelly  v.  Dill,  23  M.  435;  2^  M.  424;  S4 
M.  279;  22  M.  144;  21  M.  299. 

Sec.  13.    Private  property  for  public  use Private  property  shall 

noi  be  taken  for  public  use  without  just  compensation  therefor,  first  paid  or 

secured. 

Winona  &  St.  Peter  R.  Ck>.  v.  Waldron,  11  M.  515;  Gray  v.  First  Div.  St.  P.  &  P.  R.  R.  Co. 
18  M.  815;  Miller  v.  Troost  et  al.  14  M.  865;  Langford  et  al.  v.  Commissioners.  16  M.  375; 
Hursh  V.  First  Div.  St.  P.  &  P.  R  R.  Co.  17  M.  439;  Weir  v.  St.  P.,  Stillwater  &  T.  F.  R. 
Co.  18  M.  155:  Scott  v.  St.  P.  &  Ch.  R*y  Co.  21  M.  322;  28  M.  534;  29  M.  288;  19  M.  108;  27 
M.  119;  31  M.  493;  26  M.  78;  30  M.  477,  140. 

Sec.  14.  Military  subordinate  to  civil  power,— The  military  shall  be 
subordinate  to  the  civil  power,  and  no  standing  army  shall  be  kept  up  in  this 
state  in  time  of  peace. 

Sec.  15.  Lands  allodial— Leases  of  agricultural  lands.— All  lands 
within  this  state  are  declared  to  be  allodial,  and  feudal  tenures  of  every  de- 
scription, with  all  their  incidents,  are  prohibited.  Leases  and  grants  of  agri- 
cultural land  for  a  longer  period  than  twenty -one  years,  hereafter  made,  in 
which  shall  be  reserved  any  rent  or/service  of  any  kind,  shall  be  void. 

Minn.  Mill  Co.  v.  Tiffany,  22  M.  463;  Dutcher  v.  Culver,  24  M.  584. 

Seo.  16.  Rights  retained  —  Liberty  of  conscience —  The  enumeration 
of  rights  in  this  constitution  shall  not  be  construetl  to  deny  or  impair  others 
retained  by  and  inherent  in  the  people.  The  right  of  every  man  to  worship 
God  according  to  the  dictates  of  his  owa  conscience  shall  never  be  infringed, 
nor  shall  any  man  be  compelled  to  attend,  erect,  or  support  any  place  of  wor- 
ship, or  to  maintain  any  religious  or  ecclesiastical  ministry  against  his  consent; 
nor  shall  any  control  of,  or  interference  with  the  rights  of  conscience  be  per- 
mitted, or  any  preference  be  given  by  law  to  any  religious  establishment  or 
mode  of  worship;  but  the  liberty  of  conscience  hereby  secured  shall  not  be  so 
construed  as  to  excuse  acts  of  licentiousness,  or  justify  practices  inconsistent 
with  the  peace  or  safety  of  the  state,  nor  shall  any  money  be  drawn  from  the 
treasury  for  the  benefit  of  any  religious  societies,  or  religious  or  theological 
seminaries. 

State  V.  Ludwig,  21  M.  202. 

Seo.  17.  No  religious  test  or  property  qualification — No  religious 
test  or  amount  of  property  shall  ever  be  required  as  a  qualification  for  Uny 
office  of  public  trust  under  the  state.  No  religious  test  or  amount  of  property 
shall  ever  be  required  as  a  qualification  of  any  voter  at  any  election  in  this 
state;  nor  shall  any  person  be  rendered  incompetent  to  give  evidence  in  any 
court  of  law  or  equity  in  consequence  of  his  opinion  upon  the  subject  of  re- 
ligion. 

ARTICLE  XL 

NAME  AND  BOUNDARIES. 

Section  1.  Name  and  boundaries  of  state — This  state  shall  be  called* 
and  known  by  the  name  of  the  State  of  Minnesota,  and  shall  consist  of  and 
have  jurisdiction  over  the  territory  embraced  m  the  following  boundaries^ 
to-wit:  beginning  at  the  point  in  the  centre  of  the  main  channel  of  the  Ret! 
River  of  the  North,  where  the  boundary  line  between  the  United  States  and 
the  British  possessions  crosses  the  same;  thence  up  the  main  channel  of  said 
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river  to  that  of  the  Bois  des  Sioux  river;  thence  up  the  main  channel  of  said 
river  to  Lake  Traverse;  thence  up  the  centre  of  said  lake  to  the  southern  ex- 
tremity thereof;  thence  in  a  direct  line  to  the  head  of  Big  Stone  lake;  thence 
through  its  centre  to  its  outlet;  thence  bv  a  due  south  line  to  the  north  line 
of  the  state  of  Iowa;  thence  east  along  thfe  northern  boundary  of  said  state 
to  the  main  channel  of  the  Mississippi  river;  thence  up  the  main  channel  of 
said  river  and  following  the  boundary  line  of  the  state  of  AVisconsin,  until  the 
same  intersects  the  St.  Louis  river;  thence  down  the  said  river  to  and  through 
Lake  Superior,  on  the  boundary  line  of  Wisconsin  and  Michigan,  until  it  inter- 
sects the  dividing  line  between  the  United  States  and  British  possessions; 
thence  up  Pigeon  river  and  following  said  dividing  line  to  the  place  of  be- 
ginning. 

Same  as  In  act  of  coDgress,  February  26,  1857,  authorizing  formation  of  state  governinent. 

Sec.  2.  Jurisdiction  on  rivers. —  The  state  of  Minnesota  shall  have  con- 
current jurisdiction  on  the  Mississippi,  and  on  all  other  rivers  and  waters 
bordering  on  the  said  state  of  Minnesota,  so  far  as  the  same  shall  form  a 
common  boundary  to  said  state  and  any  other  state  or  states  now  or  here- 
after to  be  formed  by  the  same;  and  said  rivers  and  waters,  and  navigable 
waters  leading  into  the  same;  shall  be  common  highways,  and  forever  free, 
as  well  to  the  inhabitants  of  said  state  as  to  other  citizens  of  the  United 
States,  without  any  tax,  duty,  impost  or  toll  therefor. 

Same  as  §  2,  act  congress  February  26,  1857,  authorizing  state  government.  Osborne  v. 
Knife  Fails  Boom  Corp.  32  M.  412. 

Sec.  3.  Acceptance  of  the  propositions  in  enabling  act.—  The  prop- 
ositions contained  in  the  act  of  congress  entitled  "An  act  to  authorize  the 
people  of  the  territory  of  Minnesota  to  form  a  constitution  and  slate  gov- 
ernment preparator3' to  their  admission  into  the  Union  on  an  equal  footing 
with  the  original  states,"  are  hereby  accepted,  ratified,  and  contirmed,  and 
shall  remain  irrevocable  without  the  consent  of  the  United  States;  and  it 
is  hereby  ordained  that  this  state  shall  never  interfere  with  the  primary  dis- 
posal of  the  soil  within  the  same,  by  the  United  States,  or  with  any  re'^ula- 
tions  congress  may  find  necessary  for  securing  the  title  to  said  so.l  to  bona 
jiile  purchasers  thereof;  and  no  tax  shall  be  imposed  on  lands  belonging  to 
the  United  States,  and  in  no  case  shall  non-resident  proprietors  be  taxed 
higher  than  residents. 

Act  congress  February  26,  1S57,  section  6.  Russell  v.  Lowth  et  al.  21  M.  107;  State  v. 
Baciielder,  p  M.  22^. 

ARTICLE  III. 

DiSTRreunoN  of  the  powers  of  government. 

Section  1.  The  powers  of  the  government  shall  be  divided  into  three  dis- 
tinct departments,  legislative,  executive  and  judicial;  and  no  person  or  per- 
sons belonging  to  or  constituting  one  of  these  departments,  shall  exercise  any 
of  the  powers  properly  belonging  to  either  of  the  others,  except  in  the  in- 
stances expressly  provided  in  tbis  constitution. 

Application  of  the  Senate,  10  M.  78:  Rice  v.  Austin.  19  M.  108:  State  v.  Dike,  20  M.  863; 
Western  R.  Co.  v.  De  Graff,  27  M.  1 ;  Slate  v.  Whitcomb,  28  M.  50;  Seconibe  v.  Kittelson,  29 
M.  555;  Guilder  v.  Town  of  Dayton.  22  M.  86«;  Slate  v.  Peers,  88  M.  81 :  State  v.  Simons,  83 
M.  540;  State  v.  Board  Med.  Ex.  84  M.  887 ;  State  v.  Dist.  Court,  88  M.  285. 

AETICLE  IV. 

LEGISLATTVB  DEPARTMENT. 

Seotiok  1.  Biennial  session. —  The  legislature  shall  consist  of  the  senate 
and  bouse  of  representatives,  which  shall  meet  biennially  at  the  seat  of  gov- 
ernment of  the  state,  at  such  time  as  shall  be  prescribed  by  law,  but  no  session 
shall  exceed  the  term  of  ninety  (90)  legislative  days,  and  no  new  bilf  shall  bo 
introduced  in  either  branch,  except  on  the  written  request  of  the  governor, 
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during  the  last  twenty  (20)  days  of  such  sessions,  except  the  attention  of  the 
legislature  shall  be  called  to  some  important  matter  of  general  interest  by  a 
special  message  from  the  governor. 

Const,  art.  4,  g  1,  as  amended  November  6,  1860;  November  6.  1877;  November  6,  1888. 

No  limitation  in  original.  Amendment  adopted  November  6,  1860,  limited  the  sessions  to 
sixty  days.  Acts  187o,  ch.  3,  proposed  biennial  sessions  not  to  exceed  seventy  days  Rejected. 
Acta  1877,  ch.  1,  proposed  biennial  sessions  not  to  exceed  sixty  days.  Adopted  November  6, 
1877,  by  vote  87.9fi6  to  20,83;^.  1878,  page  14.  Acts  1881.  ch.  2,  proposed  to  strike  out  the  lim- 
itation. Rejected.  Acts  1887,  ch.  8.  pro|)osed  amendment  given  above.  Adopted  November  6» 
1888,  by  vote  150.003  to  52,946.     1889,  page  2. 

Sec.  2.  Number  of  members. —  The  number  of  thembers  who  compose 
the  senate  and  bouse  of  representatives  shall  be  prescribed  by  law,  but  the 
representation  in  the  senate  shall  never  exceed  one  member  for  every  five 
thousand  inhabitants,  and  in  the  house  of  representatives  one  member  for 
every  two  thousand  inhabitants.  The  representation  in  both  houses  shall  be 
apportioned  equally  throughout  the  different  sections  of  the  state,  in  proper-  • 
tion  to  the  population  thereof,  exclusive  of  Indians  not  taxable  under  the  pro- 
visions of  law. 

Sec.  3.  Eligibility  —  Quorum.— Each  house  shall  be  the  judge  of  the 
election,  returns  and  eligibility  of  its  own  members;  a  majority  of  each  shall 
constitute  a  quorum  to  transact  business,  but  a  smaller  number  may  adjourn 
from  day  to  aa\%  and  compel  the  attendance  of  absent  members  in  such  man- 
ner and  under  such  penalties  as  it  may  provide. 

Sec.  4.  Rules  and  powers. —  Each  house  may  determine  the  rules  of  its 
proceedings,  sit  upon  its  own  adjournment,  punish  its  members  for  disorderly 
behavior,  and  with  the  concurrence  of  two-thirds,  expel  a  member,  but  no 
member  shall  be  expelled  a  second  time  for  the  same  offence.    45  M.  453. 

Seo.  5.  Presiding  oflB.cer  —  Journal. —  The  house  of  representatives 
shall  elect  its  presiding  officer,  and  the  senate  and  house  of  representatives 
shall  elect  such  other  officers  as  may  be  provided  by  law;  they  shall  keep 
journals  of  their  proceedings,  and  from  time  to  time  publish  the  same,  and 
the  yeas  and  nays,  when  taken  on  any  question,  shall  be  entered  on  such 
journals. 

State  V.  City  of  Hastings,  24  M.  78. 

Sec.  6.  Adjournments. —  Neither  house  shall,  during  a  session  of  the 
legislature,  adjourn  for  more  than  three  days,  (Sundays  excepted,)  nor  to  any 
other  place  than  that  in  which  the  two  houses  shall  be  assembled,  without  the 
consent  of  the  other  house. 

Sec  7.  Compensation  of  members. —  The  compensation  of  senators 
and  representatives  shall  be  three  dollars  per  diem,  during  the  first  session, 
but  may  afterwards  be  prescribed  by  law.  But  no  increase  of  compensation 
shall  be  prescribed  which  shall  take  effect  during  the  period  for  which  the 
members  of  the  existing  house  of  representatives  may  have  been  elected. 

The  proposed  amendment.  1881,  ch.  2,  to  increase  compensation  to  $5,  not  to  exceed  $4M) 
for  regular  and  $.00  for  special  sessions,  was  not  adopted. 

Sec  8.  Privilege  of  members.—  The  members  of  each  house  shall  in  all 
cases,  except  treason,  felony,  and  breach  of  the  peace,  be  privileged  from  ar- 
rest during  the  session  of  their  respective  houses,  and  in  going  to  or  returning 
from  the  same.  For  any  speech  or  debate  in  either  house  they  shall  not  be 
questioned  in  any  other  place. 

Sec.  9.  Restrictions  to  holding  other  office — No  senator  or  repre- 
sentative shall,  durinor  the  time  for  which  he  is  elected,  hold  any  office  under 
the  authority  of  the  United  States,  or  the  state  of  Mmnesota,  except  that  of 
postmaster;  and  no  senator  or  representative  shall  hold  an  office  under  the 
state,  which  had  been  created,  or  the  emoluments  of  which  had  been  increased 
during  the  session  of  the  lefrislature  of  which  he  was  a  member,  until  one 
year  aftef  the  expiration  of  his  term  of  office  in  the  legislature. 

Barnum  v.  Oilman,  27  M.  466. 

746 


Digitized  by 


Google 


~T^^ 


CONSTITUTION   OF   MINNESOTA.  [AeT.  IV. 

Seo.  10.  Bills  for  revenue. —  All  bills  for  raising  a  revenue  shall  origi- 
nate in  the  house  of  representatives,  but  the  senate  may  propose  and  concur 
with  amendments,  as  on  other  bills. 

Curryer  v,  MerriU»  25  M.  1. 

Sec.  11.  Passage  of  bills  —  Approval  or  veto.—  Every  bill  whioh  shall 
have  passed  the  senate  and  house  of  representatives,  in  conformity  to  the  rules 
of  each  house  and  the  joint  rules  of  the  two  houses,  shall,' before  it  becomes  a 
law,  be  presented  to  the  governor  of  the  state.  If  he  approve,  he  shall  sign 
and  deposit  it  in  the^  office  of  secretary  of  state  for  preservation,  and  notify 
the  house,  where  it  originated,  of  the  fact.  But  if  not,  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  shall  have  originated,  when  such  objec- 
tions shall  be  entered  at  large  on  the  journal  of  the  same,  and  the  house  shall 
proceed  to  reconsider  the  bill.  If,  after  such  reconsideration,  two-thirds  of 
that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  ob- 
jections, to  the  other  house,  by  which  it  shall  likewise  be  reconsidered,  and  if 
It  be  approved  by  two-thirds  of  that  house  it  shall  become  a  law.  But  in  all 
such  cases,  the  votes  of  both  houses  shall  be  determined  by  yeas  and  nays,  and 
the  names  of  the  persons  voting  for  or  against  the  bill  shall  be  entered  on  the 
journal  of  each  house  respectively.  If  any  bill  shall  not  be  returned  by  the 
governor  within  three  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  Uvv  in  like  manner  as  if  he  had  signea  it, 
unless  the  legislature,  by  adjournment  within  that  time,  prevent  its  return,  in 
which  case  it  shall  not  be  a  law.  The  governor  may  approve,  sign  and  file  in 
the  office  of  the  secretary  of  state,  withm  three  days  after  the  adjournment  of 
the  legislature,  any  act  passed  during  the  last  three  days  of  the  session,  and 
the  same  shall  become  a  law. 

Veto  of  separate  items  of  appropriation  bill.*  —  [If  any  bill  presen  ed 
to  the  governor  contain  several  items  of  appropriation  of  money,  be  may  ob- 
ject to  one  or  more  of  such  items,  while  approving  of  the  other  portion  of  the 
bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time  of  signmg  it,  a  state- 
ment of  the  items  to  which  he  objects,  and  the  appropriation  so  objected  to 
shall  not  take  effect.  If  the  legislature  be  in  session,  he  shall  transmit  to  the 
house  in  which  the  bill  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If,  on  reconsideration,  one  or  more 
of  such  items  be  approved  b\'  two-thirds  of  the  members  elected  to  each  house, 
the  same  shall  be  a  part  of  the  law,  notwithstanding  the  objections  of  the  gov- 
ernor. All  the  provisions  of  this  section,  in  relation  to  biLs  not  approved  by 
the  governor,  shall  apply  in  cases  in  which  he  shall  withhold  his  approval 
from  any  item  or  items  contained  in  a  bill  appropriating  money.] 

Consc.  art.  4,  §  11,  as  amended  November  7,  1876.  by  adding  matter  below  *.  Vote  for 
am<r'odment.  47.iiOi;  against,  4.426.     Amendment  was  proposed  by  acts  187d,  ch.  1. 

Supei  visors  v.  Ueenan,  3  M.  3^30;  State  v.  City  of  Hastings,  24  M.  7b;  Stinson  v.  Smith,  8 
M.  366;  MoultoQ  v.  Doran,  10  M.  67;  45  M.  453. 

Sec.  12.  Appropriation  bills. —  JS"o  money  shall  be  appropriated  except 
by  bill.  Every  order,  resolution  or  vote  requirmg  the  concurrence  of  the  two 
houses,  (excepl  such  as  relate  to  the  business  of  adjournment  of  the  same,) 
shall  be  presented  to  the  governor  for  his  signature,  and  before  the  same  shall 
take  effect  shall  be  approved  by  him,  or  being  returned  b}'  him  with  his  ob- 
jections, shall  be  re-passed  by  two-thirds  of  the  members  of  the  two  houses, 
according  to  the  rules  and  limitations  prescribed  in  case  of  a  bill. 

St.  P.  &  G  R»y  Co.  V.  Brown,  24  M.  517. 

Sec.  13.  Enacting  clause—  Vote  to  pass.—  The  style  of  all  laws  of  this 
state  shall  be:  "  Be  it  enacted  b}'  the  legislature  of  the  state  of  Minnesota.-' 
No  laws  shall  be  passed  unless  voted  for  by  a  majority  of  all  the  members 
elected  to  each  branch  of  the  legislature,  and  the  vote  entered  upon  the  jour- 
nal of  each  house.    45  M.  453. 

Supervisors  v.  Heenan,  2  M.  330 ;  State  v.  City  of  Hastings,  24  M.  78. 
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Seo.  14.  Impeachment. —  The  hoase  of  represenati  res  shall  have  the  sole 
power  of  impeachment,  through  a  concurrence  of  a  majority  of  all  the  mem- 
oers  elected  to  seats  therein.  All  impeachments  shall  be  tried  by  the  senate; 
and  when  sitting  for  that  purpose,  the  senators  shall  be  upon  oath  or  affirma- 
tion to  do  justice  according  to  law  and  evidence.  No  person  shall  be  con- 
victedVithout  the  concurrence  of  two-thirds  of  the  members  present. 

Seo.  15.  Exclusion  from  electing  or  being  elected.—  The  legislature 
shall  have  full  power  to  exclude  from  the  privilege  of  electing  or  being 
elected,  any  person  convicted  of  bribery,  perjury,  or  any  other  infamous  cnme. 

Sec.  16.  Protest  of  members. —  Two  6r  more  members  of  either  house 
shall  have  liberty  to  dissent  and  protest  against  any  act  or  resolution  which 
they  may  think  injurious  to  the  public  or  to  any  individual,  and  have  the  rea- 
son  of  their  dissent  entered  on  the  journal. 

Seo.  17.  Vacancies  —  Contested  elections. —  The  governor  shall  issue 
writs  of  election  to  fill  such  vacancies  as  may  occur  in  either  house  of  the  leg- 
islature. The  legislature  shall  prescribe  by  Jaw  the  manner  in  which  evidence 
in  cases  of  contested  seats  in  either  house  shall  be  taken. 

Seo.  18.  Disorderly  or  contemptuous  behavior.—  Each  house  may 
punish  by  imprisonment,  during  its  session,  any  person  not  a  member  who 
shall  be  guilty  of  any  disorderly  or  contemptuous  behavior  in  their  presence, 
but  no  such  imprisonment  shall  at  any  time  exceed  twenty-four  hours. 

Seo.  19.  Open  sessions. —  Each  house  shall  be  open  to  the  public  daring 
the  sessions  thereof,  except  in  such  cases  as  in  their  opinion  may  require  se- 
crecy. 

Sko.  20.  Reading  bills. —  Every  bill  shall  be  read  on  three  different  days 
in  each  separate  house,  unless  in  case  of  urgency  two-thirds  of  the  house  where 
such  bill  is  depending,  shall  deem  it  expedient  to  dispense  with  this  rule,  and 
no  bill  shall  be  passed  by  either  house  until  it  shall  have  been  previously  read 
twice  at  length. 

Supervisors  v,  Heenan,  2  M.  830. 

Sec.  21.  Enrolling  and  signing  bills.— Every  bill  having  passed  both 
houses  shall  be  carefully  enrolled,  and  shall  be  signed  by  the  presiding  officer 
of  each  house.  Any  presidmg  officer  refusing  to  sign  a  bill  which  shall  have 
previously  passed  both  houses,  shall  thereafter  be  incapable  of  holdmg  a  seat 
in  either  branch  of  the  legislature,  or  hold  any  other  office  of  honor  or  profit 
in  the  state,  and  in  case  of  such  refusal,  each  house  shall,  by  rule,  provide  the 
manner  in  which  such  bill  shall  be  properly  certified  for  presentation  to  the 
governor. 

State  V.  City  of  Hastings,  24  M.  78;  Supervisors  v.  Heenan,  2  M.  830. 

Sec.  22.  Bills  on  last  day  of  session.—  No  bill  shall  be  passed  by  either 
house  of  the  legislature  upon  the  day  prescribed  for  the  adjournment  of  the 
two  houses.  But  this  section  shall  not  be  so  construed  as  to  preclude  the  en- 
rolment of  a  bill,  or  the  signature  and  passage  from  f>ne  house  to  the  other, 
or  the  reports  thereon  from  committees,  or  its  transmission  to  the  executive 
for  his  signature. 

Sec.  23.  Census  — Apportionment.— The  legislature  shall  provide  by 
law  for  an  enumeration  of  the  inhabitants  of  this  state  in  the  3^ear  one  thou- 
sand eight  hundred  and  sixty-tive,  and  every  tenth  year  thereafter.  At  their 
first  session  after  each  enumeration  so  made,  and  also  at  their  first  session  after 
each  enumeration  made  bj'  the  authority  of  the  United  States,  the  legislature 
shall  have  the  power  to  prescribe  the  bounds  of  congressional,  senatorial  and 
representative  districts,  and  to  apportion  anew  the  senators  and  representa- 
tives among  the  several  districts,  according  to  the  provisions  of  section  seo- 
ond  of  this  article. 

Sec  24.  Senate  districts  —  Term  of  oflElce.— The  senators  shall  be 
chosen  by  single  districts  of  convenient  contiguous  territory,  at  the  same  time 
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that  members  of  the  house  of  representatives  are  required  to  be  chosen,  and 
in  the  same  manner;  and  no  representative  d.strict  shall  be  divided  in  the 
formation  of  a  senate  district.  The  senate  districts  shall  be  numbered  in  a 
regular  series.  The  terras  of  office  of  senators  and  representatives  shall  be 
the  same  as  now  prescribed  by  law,  until  the  general  election  in  the  year  one 
thousand  eight  hundred  and  seventy-eight  (lS78),at  which  time  ther^  shall  be 
an  entire  new  election  of  all  the  senators  and  representatives.  Representa- 
tives chosen  at  such  election,  or  at  any  election  thereafter,  shall  hold  their 
office  for  the  term  of  two  years,  except  it  be  to  fill  a  vacancy,  and  the  senators 
chosen  at  siich  election  by  districts  designated  as  odd  numbers,  shall  go  out 
of  otfice  at  the  expiration  of  the  second  year,  and  senators  chosen  by  districts 
designated  by  even  numbers,  shall  go  out  of  office  at  the  expiration  of  the 
fourth  year;  and  thereafter  senators  shall  be  chosen  for  four  years,  except 
there  shall  be  an  entire  new  election  of  all  the  senators  at  the  election  of 
representatives  next  succeeding  each  new  apportionment  provided  for  in  this 
article. 

Const,  art.  4,  g  24,  as  amended  November  6,  1877.  Amendment  proposed  1877,  ch.  1. 
Adopted  November  6,  1877.  For  amendment,  33,072;  against,  25,099.  Amendment  increased 
term  of  senatora  from  two  to  four  years.    Same  amendment  proposed  by  laws  1878,  cIj.  8. 

Sec.  25.  Qualifications. —  Senators  and  representatives  shall  be  qualified 
voters  of  the  state,  and  shall  have  resided  one  year  in  the  state,  and  six  months 
immediately  preceding  the  election  in  the  district  from  which  they  are  elected. 

Seo.  26.  United  States  senators.—  Members  of  the  senate  of  the  United 
States  from  this  state  shall  be  elected  by  the  two  houses  of  the  legislature  in 
joint  convention  at  such  times  and  in  such  manner  as  may  be  provided  by  law. 

Sec.  27.  Laws  to  embrace  but  one  subject.—  No  law  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  its  title. 

41  N.  W.  540;  State  v.  Cassidy,  ?2  M.  312;  State  v.  Klein,  83  M.  328;  State  v.  Gut,  18  M. 
311  •  City  of  St.  Paul  v.  Colter,  12  M.  41 ;  Barton  v.  Drake,  21  M.  890;  Winona  &  St.  P.  R.  Co. 
V.  Waldron,  11  M.  515;  State  v.  Kmsella,  14  M.  524;  State  v.  Smith,  35  M.  257;  Atkinson  v. 
Dotfj,  16  M.  45:  Hoffman  v.  Parson,  27  M.  236;  State  v.  Cantieny,  34  M.  1;  Basler  v.  Cham- 
bers, 36  M.  69,  47  M.  276. 

Sec.  28.    Divorces. —  Divorces  shall  not  be  granted  by  the  legislature. 

Sec.  29.  Oath  of  of9.ce. —  All  members  and  officers  of  both  branches  of 
the  legislature  shall,  before  entering  upon  the  duties  of  their  respective  trusts, 
take  and  subscribe  an  oath  or  affirmation  to  support  the  constitution  of  the 
United  States,  the  constitution  of  the  state  of  Minnesota,  and  faithfully  and 
impartially  to  discharge  the  duties  devolving  upon  him  as  such  member  or 
officer. 

Sec.  30.  Vote  viva  voce. — In  all  elections  to  be  made  by  the  legislature, 
the  members  thereof  shall  vote  viva  voce^  and  their  votes  shall  be  entered  on 
the  journal. 

State  Y.  City  of  Hastings,  24  M.  78. 

Seo.  31.  Lotteries  prohibited. —  The  legislature  shall  never  authorize 
any  lottery,  or  the  sale  of  lottery  tickets. 

Sec.  32.  Certain  laws  submitted  to  vote  of  people Any  law  pro- 
viding for  the  repeal  or  amendment  of  any  law  or  laws  heretofore  or  here- 
after enacted,  which  provides  that  any  railroad  company  now  existing  in  this 
state,  or  operating  its  road  therein,  or  which  may  be  hereafter  organized,  shall 
in  lieu  of  all  other  taxes  and  assessments  upon  their  real  estate,  roads,  rolling 
stock  and  other  personal  property  at  and  during  the  time  and  periods  therein 
specified,  pay  into  the  treasury*  of  this  state  a  certain  percentage  therein  men- 
tioned of  the  gross  earnings  of  such  railroad  companies  now  existing  or  here- 
after organized,  shall  before  the  same  shall  take  effect  or  be  in  4>i*ce,  be  sub- 
mitted to  a  vote  of  the  people  of  the  state,  and  be  adopted  and  ratified  by  a 
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majority  of  the  electors  of  the  state  voting  at  the  election  at  which  the  same 
shall  be  submitted  to  them. 

AaiPndmeDt  r^'oposed  1871,  ch.  18,  by  adding  this  as  section  82.  Adopted  November  8, 1871. 
In  re  County  of  Stevens*  86  M.  467. 

Sec.  32a.  Internal  improvement  lands — All  lands  donated  to  the 
state  of  Minnesota  for  the  purpose  of  internal  improvement,  under  the  eighth 
section  of  the  act  of  congress,  approved  September  fourth,  eighteen  hundred 
and  forty-one,  being  "An  act  fo  appropriate  the  proceeds  of  the  sales  of  the 
public  lands,  and  to  grant  pre-emption  rights,"  shall  be  appraised  and  sold,  in 
the  same  manner  and  by  the  same  officers,  and  the  minimum  priceshall  be  the 
same  as  is  provided  by  law  for  the  appraisement  and  sale  of  the  school  lands, 
under  the  provisions  of  title  one  (1),  of  chapter  thirty -eight  (38),  of  the  general 
statutes,  except  the  modifications  hereinafter  mentioned.  All  moneys  derived 
from  the  sales  of  the  said  lands  shall  be  invested  in  the  bonds  of  the  United 
States,  or  of  the  state  of  Minnesota,  issued  since  1860,  and  the  money  so  in- 
vested shall  constitute  the  internal  im|>rovement  land  fund  of  the  state.  All 
moneys  received  by  the  county  treasurer  under  the  provisions  of  title  one  (1), 
chapter  thirty-eight  aforesaid,  derived  from  the  sale  of  the  internal  improve- 
ment lands,  shall  be  held  at  all  times  subject  to  the  order  and  direction  of  the 
state  treasurer,  for  the  benefit  of  the  fund  to  which  it  belongs,  and  on  the 
fifteenth  day  of  June  in  each  year,  and  at  such  other  times  as  he  may  be 
requested  so  to  do  by  the  state  treasurer,  he  shall  pay  over  to  the  said  state 
treasurer,  all  moneys  received  on  accpunt  of  such  fund. 

The  bonds  purchased  in  accordance  with  this  amendment  shall  be  transfer- 
able only  upon  the  order  of  the  governor,  and  on  each  bond  shall  be  written, 
"Minnesota  internal  improvement  land  fund  of  the  state,  transferable  only  on 
the  order  of  the  governor."  • 

The  principal  sum  from  all  sales  of  internal  improvement  lands,  shall  not 
be  reduced  by  any  charges  or  costs  of  officers,  by  tees,  or  by  any  other  means 
whatever;  and  section  fifty  (50),  of  title  one  (1),  of  chapter  thirty-eight  (38),  of 
the  general  statutes,  shall  not  be  applicable  to  the  provisions  of  this  amendment, 
and  wherever  the  words  "school  lands,"  are  used  in  said  title,  it  shall  read  as 
applicable  to  this  amendment,  "internal  improvement  lands." 

*The  moneys  belonging  to  the  internal  improvement  land  fund  shall  not  be 
appropriated  for  any  purpose  whatever  until  the  enactment  for  that  purpose 
shall  have  been  approved  by  a  majority  of  the  electors  of  the  state,  voting  at 
the  annual  general  election  following  the  passage  of  the  act. 

The  force  of  this  amendment  shall  be  to  authorize  the  sale  of  the  internal 
improvement  lands,  without  further  legislative  enactment. 

Amendment  proposed  1878,  ch.  14,  by  adding  this  as  section  82.  Adopted  Novembers,  1872. 
Laws  1877,  ch.  5,  proposed  as  an  amendment  to  strike  out  the  clause  at  *  and  insert  a  provis- 
ion that  the  proceeds  be  applied  to  the  redemption  of  **  Minnesota  state  railroad  bonds/*  which 
was  not  adopted.     88  M.  86(5.  ' 

Sec.  33.    Certain  special  legislation  prohibited The  legislature  is 

prohibited  from  enacting  any  special  or  private  laws  in  the  following  cases: 

First.  For  changing  the  name  of  a  person  or  constituting  one  person  the 
heir  at  law  of  another. 

I^econd.    For  laying  out,  opening  or  altering  highways. 

Third.  For  authorizing  persons  to  keep  ferries  across  "streams  wholly  within 
this  state. 

Fourth.  For  authorizing  the  sale  or  mortgage  of  real  or  personal  property 
of  minors  or  other  persons  under  disability. 

Fifth.    For  changing  any  county  seat. 

Sixth.  For  assessment  or  collection  of  taxes  or  for  extending  the  time  for 
the  collection  thereof. 

Seventh.  .  For  granting  corporate  powers  or  privileges,  except  to  cities. 

Eighth.    For  authorizing  the  apportionment  of  any  part  of  the  school  fund. 
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Ninth.     For  incorporating  any  town  or  village. 

Tenth.  For  granting  to  any  individual,  association  or  corporation,  except 
municipal,  any  special  or  exclusive  privilege,  immunity  or  franchise  whatever. 

Eleventh.    For  vacating  roads,  town  plats,  streets,  alleys  and  public  grounds. 

But  the  lecrislature  may  repeal  any  existing  special  law  relating  to  the  fore- 
going subdivisions. 

Amendment  proposed  1881,  ch.  8,  by  adding  this  as  section  33.  Adopted  Novembers,  1881. 
For  amend  nient,  66,491 ;  against,  8.369.  Acts  1883,  p.  2.  Morton  v.  Powers,  33  M,  521;  Green 
V.  Knife  Falls  B.  Co.  35  M.  155.     See  1891,  ch.  1.' 

Sec.  34.  General  laws  for  foregoing  subjects — The  legislature  shall 
provide  general  laws  for  the  transaction  of  any  business  that  ma}'  be  prohib- 
ited by  section  one  (1)  of  this  amendment,  and  all  such  laws  shall  be  uniform 
in  their  o|)eration  throughout  the  stale. 

Amendment  proposed  1881.  ch.  8,  by  adding  this  as  section  84  Adopted  November  8,  18<1. 
For  amendment.  56,491 ;  against,  8,369. 

Sec.  35.  Freedom  of  markets. —  Any  combination  of  persons,  either  as 
individuals  or  as  members  or  officers  of  any  corporation,  lo  monopolize  the 
markets  for  food  products  in  this  state,  or  to  interfere  with,  or  restrict  the 
freedom  of  such  markets,  is  hereby  declared  to  be  a  criminal  conspiracy,  and 
shall  be  punished  in  such  manner  as  the  legislature  may  provide. 

Amendment  proposed  1887.  ch.  1,  to  be  added  as  section  35.  Adopted  November  0,  1888. 
For  amendment,  194,932;  against,  13,064. 

AETICLE  V. 

EXECUTIVE   DEPARTMENT.  i 

Section  1.  Executive  department. —  The  executive  department  shall 
consist  of  a  governor,  lieutenant  governor,  secretary  of  state,  auditor,  treas- 
urer and  attorney  general,  who  shall  be  chosen  by  the  electors  of  the  state. 

State  V.  Bike,  20  M.  863. 

Sec  2.  Canvassing  election  returns.— The  returns  of  •every  election 
for  the  officers  named  in  the  foregoing  section,  shall  be  made  to  the'secretary 
of  state,  who  shall  call  to  his  assistance  two  or  more  of  the  judges  of  tbe  su- 
preme court,  and  two  disinterested  judges  of  the  district  courts  of  the  state, 
who  shall  constitute  a  board  of  canvassers,  who  shall  open  and  canvass  said 
returns  and  declare  the  result  within  three  (3)  days  after  such  canvass. 

Ck>nst.  a;rt.  5,  §  2,  as  amended  November  6,  1877.  Amendment  proposed  by  acts  1878,  ch.  3, 
and  1877,  ch.  1,  and  adopted  November  6,  1877.  For  amendment,  86,073:  against,  21,814.  Be- 
fore this  amendment  the  legislature  canvassed  the  returns.    41  N.  W.  1021. 

Sec.  3.  Governor  and  lieutenant  governor.— The  term  of  ofBoefor 
the  governor  and  lieutenant  governor  shall  be  two  years  and  until  their  suc- 
cessors are  chosen  and  Qualified.  Each  shall  have  attained  the  age  of  twenty- 
five  (25)  years,  and  shall  have  been  a  bona  fide  resident  of  the  state  for  one 
year  next  preceding  his  election.     Both  shall  be  citizens  of  the  United  States. 

Skc.  4.  Governor's  duties  and  powers.— The  governor  shall  commu- 
nicate by  message  to  each  session  of  the  legislature  such  information  touching 
the  state  and  condition  of  the  country  as  he  may  deem  expedient.  He  shall 
be  commander-in-chief  of  the  military  and  naval  forces,  and  may  call  out  such 
forces  to  execute  the  laws,  suppress  insurrection  and  repel  invasion.  He  may 
require  the  opinion,  in  writing,  of  the  principal  oflicer  in  each  of  the  executive 
departments,  upon  any  subject  relating  to  the  duties  of  their  respective  oflBces; 
and  he  shall  have  power  to  grant  reprieves  and  pardons,  after  conviction,  for 
oflfences  against  the  state,  except  in  cases  of  impeachment.  He  shall  have 
power,  by  and  with  the  advice  and  consent  of  the  senate,  to  appoint  a  state 
librarian  and  notaries  public,  and  such  other  officers  as  may  be  provided  by 
law.  He  shall  have  power  to  appoint  commissioners  to  take  the  acknowledg- 
ment of  deeds,  or  other  instruments  in  writing,  to  be  used  in  the  state.     He 
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shall  have  a  negative  upon  all  laws  passed  by  the  legislature,  under  such  rules 
and  limitations  as  are  in  this  constitution  prescribed.  He  may  on  extraordi- 
nary occasions  convene  both  houses  of  the  legislature.  He  shall  take  care  that 
the  laws  be  faithfully  executed,  fill  any  vacancy  that  may  occur  in  the  office 
of  secretary  of  state,  treasurer,  auditor,  attorney -general,  and  such  other  state 
and  district  offices  as  may  be  hereafter  created  by  law,  until  the  next  annual 
election,  and  until  their  successors  are  chosen  and  qualified. 
CroweU  v.  Lambert,  9  M.  383. 

Sko.  6.  Secretary  of  state,  treasurer,  attorney  general  —  Term  of 
ofi9.je. —  Ti)e  ofiicial  term  of  the  secretary  of  state,  treasurer,  and  attorney 
general,  shall  be  two  years.  The  official  term  of  the  state  auditor  shall  be 
lour  years,  and  each  shall  continue  in  office  until  his  successor  shall  have  been 
elected  and  qualitied.  The  further  duties  and  the  salaries  of  said  executive 
officers  shall  each  be  prescribed  by  law. 

Const,  art.  5,  ^  5,  as  amended  November  6,  1883.  Amendment  proposed  1883,  ch.  1.  Adopted 
November  6,  1888.    For  amenduieut,  74,375;  against,  24,359.    Amendment  struck  out  the 

salaries.     1885,  p.  1. 

Sec.  6.  Lieutenant-governor. —  The  lieutenant-governor  shall  be  eav 
offioio  president  of  the  senate;  and  in  case  a  vacancy  should  occur,  from  any 
cause  whatever,  in  the  office  of  governor,  he  shall  be  governor  during  such 
vacancy.  The  compensation  of  lieutenant-governor  shall  be  double  the  com- 
pensation of  a  state  senator.  Before  the  close  of  each  session  of  the  senate, 
they  shall  elect  a  president  pro  tempore^  who  shall  be  lieutenant-governor  in 
case  a  vacancy  should  occur  in  that  office. 

Seo.  7.  Commencement  of  terms  of  office  in  1858.— The  term  of 
each  of  the  executive  officers  named  in  this  article,  shall  commence  on  taking 
the  oath  of  office  on  or  after  the  first  day  of  May,  1858,  and  continue  until 
the  first  Monday  of  January,  1860,  except  the  auditor,  who  shall  continue  in 
■office  till  the  first  Monday  of  January,  1861,  and  until  their  successors  shall 
have  been  duly  elected  and  qualified;*  and  the  same  above  mentioned  time 
for  qualification  and  entry  upon  the  duties  df  their  respective  offices  shall  ex- 
tend and  apply  to  all  other  officers  elected  under  the  state  constitution,  who 
have  not  already  taken  the  oath  of  office,  and  commenced  the  performance  of 
their  official  duties. 

Const,  art.  5,  §  7,  as  amended  April  15,  1858.  Amendment  below  *.  State  v.  Munch,  28 
M,  67. 

Seo.  8.  Oath  of  office. —  Each  officer  created  bv  this  article,  shall,  before 
entering  upon  his  duties,  take  an  oath  or  affirmation  to  support  the  constita- 
tion  of  the  United  States,  and  of  this  state,  and  faithfully  discharge  the  duties 
of  his  office  to  the  best  of  his  judgment  and  ability. 

Seo.  9',  Duties  of  legislature.—  Laws  shall  be  passed  at  the  first  session 
of  the  lo;  .ciature  after  the  state  is  admitted  into  the  Union  to  carry  out  the 
provisiuus  of  this  article. 

ARTICLE  VL 

JUDICIART. 

Section  1.  Judicial  power. —  The  judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court,  district  courts,  courts  of  probate,  justices  of  the 
peace,  and  such  other  courts,  inferior  to  the  supreme  court,  as  the  legislature 
mny  from  time  to  time  establish  by  a  two-thirds  vote. 

Carson  v.  Smith,  5  M.  78;  St.  P.  &  S.  Co.  R.  Co.  v.  Gardner,  16  M.  182;  Warren  v.  Firbt 
Div.  St.  P.  R.  Co.  18  M.  384;  Morrison  v.  Lovejoy,6M.  183;  SkiUman  v.  Greenwood,  15  M.  102; 
State  V.  Torinus,  28  M.  175;  Burke  v.  St.  P.  M.  <&  M.  R'y  Co.  85  M.  172;  Fuller  v.  Co.  of 
Morrison.  86  M.  309;  City  of  St.  Paul  v.  UmsteJler,  38  N.  W.  115;  State  v.  Bailey,  38  N.  W. 
77« ;  State  v.  Gould,  31  M.  189. 

Seo.  2.  Supreme  court. —  The  supreme  court  shall  consist  of  one  chief 
justice,  and  two  associate  justices,  but  the  number  of  associate  justices  may 
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be  increased  to  a  number  not  exceeding  four,  by  the  legislature,  by  a  two- 
thirds  vote,  when  it  shall  be  deemed  necessary.  It  shall  have  original  juris- 
diction in  such  remedial  cases  as  may  be  prescribed  by  law,  and  appeUate 
jurisdiction  in  all  cases,  both  in  law  and  equity;  but  there  shall  be  no  trial  by 
jury  in  said  court.  It  shall  hold  one  or  more  terras  in  each  year,  as  the  legis- 
lature may  direct,  at  the  seat  of  government,  and  the  legislature  may  provide, 
by  a  two-thirds  vote,  that  one  term  in  each  year  shall  be  held  in  each  or  any 
judicial  district.  It  shall  be  the  duty  of  such  court  to  appoint  a  reporter  of 
its  decisions. 

Clerk  of  supreme  court.— There  shall  be  chosen  by  the  qualified  elect- 
ors  of  the  state,  one  clerk  of  the  supreme  court,  who  shall  hold  his  otBce  tor 
the  term  of  four  years,  and  until  his  successor  is  duly  elected  and  qualified, 
and  the  judges  of  the  supreme  court,  or  a  majority  of  them,  shall  have  the 
power  to  fill  any  vacancy  in  the  office  of  clerk  of  the  supreme  court  until  an 
election  can  be  regularly  had.  [ 

Const  art.  6,  §  2,  as  amended  November  6,  1883.  Proposed  by  acts  1883,  cb.  8.  Adopted 
November  6,  IS^'S.  For  amendment,  73,547;  against,  23,^18.  Amendment  increased  tbe  term 
from  three  to  four  years. 

Harkins  v.  Supervisors.  2  M.  342;  Prignitz  v.  Fisher,  4  M.  366:  Tierney  v.  Dodge,  9  M.  166; 
CroweU  V.  Lambert,  10  M.  869;  Montour  v.  Purdy,  11  M.  884;  Holmes  v.  Campbell,  12  M. 
221;  State  v.  R.  R.  86  M.  222;  Johnson  v.  Howard,  25  M.  558;  Baldwin  v.  Rogers,  28  M. 
68;  Babcock  v.  Sanborn,  3  M.  141;  Warren  v.  R.  R.  18  M.  384 ;  State  v.  City  of  Lake  City,  25 
M.  404. 

Sec.  3.  Judges  of  supreme  court  — Election— Term.— The  judjres 
of  the  supremo  court  shall  be  elected  by  the  electors  of  the  state  at  large,  and 
their  term  of  office  shall  be  six  years,  and  until  their  successors  are  elected 
and  qualitied. 

District  judge  to  sit,  when. — *  Whenever  all  or  a  majority  of  the  judges 
of  the  supreme  court  shall,  from  any  cause,  be  disqualified  from  sitting  in  any 
case  in  said  court,  the  governor,  or,  if  he  shall  be  interested  in  the  result  of 
such  case,  then  the  lieutenant  governor  shall  assign  judges  of  the  district  court 
of  the  state,  who  shall  sit  in  such  case  in  place  of  such  disqualified  judges, 
with  all  the  powers  and  duties  of  judges  of  the  supreme  court. 

Const,  art.  6,  g  3,  as  amended  November  7,  1876,  and  November  6,  1883.  Aiyendment 
adopted  November  7,  1876,  added  matter  after  *.  For  amendment,  41,069;  against,  6.063. 
Amendment  adopted  November  6.  1883,  struck  out  word  *' seven"  and  inserted  word  **8ix." 
For  amendment,  73,018;  against,  23,699.    Laws  188=^,  ch.  3;  1885,  p.  2. 

Sec.  4.  Judicial  district— Judges.— The  state  shall  be  divided  by  the 
legislature  into  judicial  districts,  which  shall  be  composed  of  contiguous  terri- 
tory, be  bounded  by  county  lines,  and  contain  a  population  as  nearly  equal  as 
may  be  practicable.  In  each  judicial  district  one  (1)  or  more  judges,  as  the 
legislature  may  prescribe,  shall  be  elected  by  the  electors  thereof,  whose  term 
of  office  shall  be  six  (6)  years;  and  each  of  said  judges  shall  severally  have  and 
exercise  the  powers  of  the  court  under  such  limitations  as  may  be  prescribed 
by  law.  Every  district  judge  shall  at  the  time  ot  his  election  be  a  resident  of 
the  district  for  which  he  shall  be  elected,  and  shaflF  reside  therein  during  his 
continuance  in  office.  In  case  any  court  of  common  pleas  heretofore  estab- 
lished shall  be  abolished,  the  judge  of  such  court  may  be  constituted  by  the 
legislature  o;ie  of  the  iudges  of  the  district  court  of  the  district  wherein  such 
court  has  been  so  established,  for  a  period  not  exceeding  the  unexpired  term 
for  which  he  was  elected. 

Const,  art.  6,  §  4,  as  amended  November  6,  1875;  November  6,  1883.  Amendment  adopted 
Novembers,  1875,  inserted  **or  more"  and  the  provision  concerning  common  pleas  iudges. 
Vote  for,  22,560;  against,  18,534.  Acts  1875,  ch.  1;  1878,  p.  1.  Amendment  adopted  Novem- 
ber 6,  188o.  struck  out  '*  seven"  and  inserted  **8ix."  Vote  for,  73,565;  against,  :<i4,016.  Acts 
1888,  ch.  3;  1885,  p.  2.     State  v.  Robinson,  14  M.  447. 

*Seo.  5.    Jurisdiction  of  district  courts.— The  district  courts  shall  have 

original  jurisdiction  in  all  civil  cases,  both  in  law  and  equity,  where  the  amount 

in  controversy  exceeds  one  hundred  dollars,  and  in  all,  criminal  cases  where 

the  punishment  shall  exceed  three  months'  imprisonment  or  a  line  of  more 
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than  one  hundred  dollars,  and  shall  have  such  appellate  jurisdiction  as  may  be 
prescribed  by  law.  The  legislature  may  provide  by  law  that  the  judge  of  one 
district  may  discharge  the  duties  of  the  judge  of  "any  other  district  not  his 
own,  when  convenience  or  the  public  interest  may  require  it. 

CroweU  v.  Lambert,  10  M.  869:  Agin  v.  Hejward,  6  M.  110;  So.  Minn.  R  Go.  v.  Stoddard, 
6  M.  150;  Cressey  v.  Gierinan,  7  M.  898;  Goncelier  v.  Foret,  4  M.  18;  State  v.  Bach,  86  M.  478. 

Seo.  6.    Judges  —  Qualiflcatioii  —  Compensation The  judges  of  the 

supreme  and  district  courts  shall  be  men  learned  in  the  law,  and  shall  receive 
such  compensation  at  stated  times,  as  may  be  prescribed  by  the  legislature, 
which  compensation  shall  not  be  diminished  during  their  continuance  in  office, 
but  they  shall  receive  no  other  fee  or  reward  for  their  services. 

Sko.  7.  Probate  court. —  There  shall  be  established  in  each  orgajiized 
county  in  the  state  a  probate  court,  which  shall  be  a  court  of  record,  and  be 
held  at  such  times  and  places  as  may  be  prescribed  by  law.  It  shall  be  held 
bV  one  judge,  who  shall  be  elected  by  the  voters  of  the  county  for  the  term 
of  two  years.  He  shall  be  a  resident  of  such  county  at  the  time  of  his  elec- 
tion, and  reside  therem  during  his  continuance  in  office,  and  his  compensation 
shall  be  provided  by  law.  He  may  appoint  his  own  clerk,  where  none  has 
been  elected,  but  the  legislature  may  authorize  the  election  by  the  electors  of 
any  county,  of  one  clerk  or  register  of  probate  for  such  county,  whose  powers, 
duties,  term  of  office  and  compensation  sball  be  prescribed  by  law.  A  pro- 
bate court  shall  have  jurisdiction  over  the  estates  of  deceased  persons,  and 
persons  under  guardianship,  but  no  other  jurisdiction,  except  as  prescribed  by 
this  constitution. 

CroweH  v.  Lambert,  9  M.  288;  State  v.  Black,  22  M,  886;  State  v.  Wilcox,  24  M.  143:  State 
T.  Ueland,  80  M.  29;  State  v.  Ostrom,  85  M.  480;  State  v.  Wiswell,  85  M.  480;  Jacobs  t.  Fuuse. 
28  M.  51 ;  Bryant  v.  Livermore,  20  M.  818. 

Sec.  8.  Justices  of  the  peace.— The  legislature  shall  provide  for  the  elec- 
tion of  a  suflBcient  number  of  justices  of  the  peace  in  each  county,  whose  term 
of  offic^  shall  be  two  years,  and  whose  duties  and  compensation  shall  be  pre- 
scribed by  law:  provtdedy  that  no  justice  of  the  peace  shall  have  jurisdiction 
of  any  civil  cause  where  the  amount  in  controversy  shall  exceed  one  hundred 
dollars;  nor  in  a  criminal  cause  where  the  punishment  shall  exceed  three 
months'  imprisonment,  or  a  fine  of  over  one  hundred  dollars,  nor  in  any  cause 
involvmg  the  title  to  real  estate. 

State  V.  Charles,  16  M.  474;  Watson  v.  Ward,  27  M.  29;  State  v.  Ck>tton»  29  M.  187;  Goenen 
V.  Schroeder,  8  M.  887 ;  &  C.  18  M.  66;  Burke  v.  St  P.  M.  &  M.  R»y  Ck>.  85  M.  172;  41  N.  W. 
868. 

Sec  9.  Other  judges. —  All  judges  other  than  those  provided  for  in  this 
constitution,  shall  be  elected  by  the  electors  of  the  judicial  district,  county  or 
city,  for  which  thej'  shall  be  created,  not  for  a  longer  term  than  seven  years. 

Carson  v.  Smith,  5  M.  78. 

Sec.  10.  Vacancy  in  office  of  judge.— In  case  the  office  of  any  judge 
shall  become  vacant  beforWhe  expiration  of  the  regular  term  fot  which  he  was 
elected,  the  vacancy  shall  be  filled  by  appointment  by  the  governor  until  a 
successor  is  elected  and  qualified.  And  such  successor  shall  be  elected  at  the 
first  annual  election  that  occurs  more  than  thirty  days  after  the  vacancy 
shall  have  happened. 

Crowell  V.  Lambert,  9  M.  267;  State  v.  Black,  22  M.  886;  State  v.  Brown,  22  M.  482. 

Sec.  11.  Judges  hold  no  other  office.— The  justices  of  the  supreme 
court  and  the  district  courts  shall  hold  no  office  under  the  United  States,  nor 
any  other  office  under  this  state.  And  all  votes  for  either  of  them  for  any 
elective  office  under  this  constitution,  except  a  judicial  office,  given  by  the 
legislature  or  the  people,  during  their  continuance  in  office,  shall  be  void. 

Sec.  12.  Change  of  judicial  districts.— The  legislature  may  at  any 
time  change  the  number  of  judicial  districts  or  their  boundaries,  when  it  shall 
be  deemed  expedient,  but  no  such  change  shall  vacate  the  office  of  any  judge, 
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Sec.  13.  Clerk  ol  district  courts.—  There  shall  be  elected  in  each  county 
where  a  district  court  shall  be  held,  one  clerk  of  said  court,  whose  qualifica- 
tions, duties  and  compensation  shall  be  prescribed  by  law,  and  whose  term  of 
office  shall  be  four  years. 

Walter  v.  Greenwood,  29  M.  87;  State  v.  Sherwood,  15  M.  221. 

Sec.  14.  Pleadings  and  proceedings. —  Leoral  pleadings  and  proceed- 
ings in  the  courts  of  this  state  shall  be  under  the  direction  of  the  legislature. 
The  style  of  all  process  shall  be  *'  The  state  of  Minnesota,"  and  all  indictments 
shall  conclude  "  against  the  peace  and  dignity  of  the  state  of  Minnesota." 

Hinckley  v.  St.  Anthony  Falls,  etc.  9  M.  55;  Hanna  v.  Ru8.sell,  12  M.  80;  Lowry  v.  Harris, 
12  M.  265;  Cleland  v.  Tavernier,  11  M.  194;  Thompson  v.  Bickford,  19  M.  17. 

Sec.  15.  Court  commissioners. —  The  legislature  may  provide  for  the 
election  of  one  person  in  each  organized  county  in  this  state,  to  be  called  a 
court  commissioner,  with  judicial  power  and  jurisdiction  not  exceeding  the 
power  and  jurisdiction  of  a  judge  of  the  district  court  at  chambers;  or  the 
legislature  may,  instead  of  such  election,  confer  such  power  and  jurisdiction 
upon  judges  of  probate  in  the  state. 

Gere  v.  Weed,  8  M.  852;  Pulver  v.  Grooves,  3  M.  359;  State  v.  HiU,  10  M.  68. 

ARTICLE  VII. 

ELECTIVE  FBANCHISE. 

Section  1.  Who  entitled  to  vote. —  Every  male  person  of  the  age  of 
twenty-one  years  or  upwards  belonging  to  either  of  the  following  classes,  who 
shall  have  resided  in  the  United  States  one  year,  and  in  this  state  for  four 
months  next  preceding  any  election,  shall  be  entitled  to  vote  at  such  election, 
in  the  election  district  of  which  he  shall  at  the  time  have  been  for  tgn  days  a 
resident,  for  all  oflBcers  that  now  are,  or  hereafter  may  be,  elective  by  the 
people. 

First.    Citizens  of  the  United  States. 

Second.  Persons  of  foreign  birth,  who  shall  have  declared  their  intention 
to  become  citizens,  conformably  to  the  laws  of  the  United  States  upon  the 
subject  of  naturalization. 

Third.  Persons  of  mixed  white  and  Indian  blood,  who  have  adopted  the 
customs  and  habits  of  civilization. 

Fourth.  Persons  of  Indian  blood  residing  in  this  state,  who  have  adopted 
the  language,  customs  and  habits  of  civilization,  after  an  examination  before 
any  district  court  of  the  state,  in  such  manner  as  may  be  provided  by  law, 
and  shall  bave  been  pronounced  by  said  court  capable  of  enjoying  the  rights 
of  citizenship  within  the  state. 

Const,  art.  7,  g  1,  as  amended  November  8,  lb68.  Proposed  bylaws  1868,  ch.  106,  and 
adopted  November  3,  1868.  Amendment  struck  out  word  '*  white'*  m  first  and  second  clauses. 
Laws  1867.  ch.  25,  proposed  same  amendment,  but  was  not  adopted,  btate  v.  Fitzgerald,  32 
N.  W.  788;  State  v.  Gurley,  35  N.  W.  179  ;  45  M.  310. 

Skc.  2.  Who  cannot  vote. —  No  person  not  belonging  to  one  of  the  classes 
specified  in  the  preceding  section;  no  person  who  has  been  convicted  of  trea- 
son or  any  felony,  unless  restored  to  civil  rights;  and  no  person  under  guard- 
ianship or  who  may  be  non  compos  mentis^  or  insane,  shall  be  entitled  or  per- 
mitted to  vote  at  any  election  in  this  state.    45  M.  810. 

Sko.  3.  Residence  not  lost. —  For  the  purpose  of  voting,  no  person  shall 
be  deemed  to  have  lost  a  residence  by  reason  of  his  absence  while  employed 
in  the  service  of  the  United  States;  nor  while  engaged  upon  the  waters  of  this 
state  or  of  the  United  States;  nor  while  a  student  of  any  seminary  of  learnin<?; 
nor  while  kept  at  any  alms-house  or  asylum;  nor  while  confined  in  any  public 
prison. 
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Seg.  4.  Persons  in'army  and  navy. —  No  soldier,  seaman  or  marine  in 
the  army  or  navy  of  the  United  States,  shall  be  deemed  a  resident  of  this  state, 
in  coDf  eqaence  of  being  stationed  within  the  same. 

Sec.  5.  No  arrest  by  civil  process. —  During  the  day  on  which  any 
election  shall  be  held,  no  person  shall  be  arrested  by  virtue  of  any  civil  process. 

Skc.  6.  Elections  by  ballot —  All  elections  shall  be  by  ballot,  except 
for  such  town  officers  as  may  be  directed  by  law  to  be  otherwise  chosen. 

Brisbin  v.  Cleary,  26  M.  107. 

Sec  7.  Eligibility  to  oflB.ce. —  Every  person  who,  by  the  provisions  of  this 
article,  shall  be  entitled  to  vote  at  any  election,  shall  be  eligible  to  any  office 
which  now  is,  or  hereafter  shall  be,  elective  by  the  people  in  the  district 
wherein  he  shall  have  resided  thirty  days  previous  to  such  election,  except  as 
otherwise  provided  in  this  constitution,  or  the  constitution  and  laws  of  the 
United  States.   45  M.  3io. 

Territory  v.  Smith,  3  M.  240;  State  v.  Clough,  23  M.  17. 

Sec  8.  Women  vote  for  school  oflleers The  legislature  may,  not- 
withstanding anything  in  this  article,  provide  by  law,  that  any  woman  at  the 
age  of  twenty-one  (21)  years  and  upward,  may  vote  at  any  election  held  for 
the  purpose  of  choosing  any  officers  of  schools,  or  upon  any  measure  relating 
to  schools,  and  may  also  provide  that  any  such  woman  shall  be  eligible  to 
hold  any  office  pertaining  solely  to  the  management  of  schools. 

Amendment  adopted  November  5,  1875,  by  adding  this  as  section  8.  Proposed  by  acts  1875, 
ch.  3.  For  amendment,  24,340;  against,  19,468.  Laws  1875,  ch.  2;  1878,  p.  13.  Laws  18*7, 
ch.  2,  proposing  amendment  for  women  to  vote  upon  *' the  question  of  seUing  or  restraining 
the  sale,  or  licensing  the  seUing,  or  of  the  manufacture  of  intoxicating  liquors,"  was  not 
adopted. 

Sec.  9.    Ofllcial  year  — Terms  of  office  — General  election The 

official  year  for  the  state  of  Minnesota  shall  commence  on  the  first  Monday 
in  January  in  each  year,  and  all  terms  of  office  *shall  terminate  at  that  time ; 
and  the  general  election  shall  be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November.  The  first  general  election  for  state  and  county  officers, 
except  judicial  officers,  after  the  adoption  of  this  amendment,  shall  be  held  in 
the  year  A.  D.  one  thousand  eight  hundred  and  eighty-four  (1884),  and  there- 
after the  general  election  shall  be  held  biennially.  All  state,  county,  or  other 
officers  elected  at  any  general  election,  whose  terms  of  office  would  otherwise 
expire  on  the  first  Monday  of  January,  A.  D.  one  thousand  eight  hundred 
and  eighty-six  (1886),  shall  hold  and  continue  in  such  offices  respectively  until 
the  first  Monday  in  January,  one  thousand  eight  hundred  and  eighty-seven 
(1887). 

Amendment  adopted  November  6,  1883,  by  adding  this  as  section  9.  For  amendment, 
75,782;  against,  24,082.    La^s  1»83,  ch.  2;  1885,  p.  2.    State  v.  FrizzeU,  81  M.  460. 

AKTICLE  VIII. 

SCHOOL  FUNDS,   EDUCATION   AND   SCIENCE. 

Section  1.  Uniform  system  of  public  schools.—  The  stability  of  a  re- 
puJblican  form  of  government  depending  mainly  upon  the  intelligence  of  the 
people,  it  -shall  be  the  duty  of  the  legislature  to  establish  a  general  and  uni- 
form system  of  public  schools. 

17  M.  412. 

Sec.  2.  Proceeds  of  sales  of  school  lands —  The  proceeds  of  such  lands 
as  are  or  hereafter  may  be  granted  by  the  United  States  for  the  use  of  schools 
within  each  township  in  this  state,  shall  remain  a  perpetual  school  fund  to  the 
state,  and  not  more  than  one-third  (1-3)  of  said  lands  may  be  sold  in  two  (2) 
years,  one-third  (1-3)  in  five  (5)  j^ears,  and  one-third  (1-3)  in  ten  (10)  years;  but 
the  lands  of  the  greatest  valuation  shall  be  sold  first:  providedj  that  no  por- 
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tion  of  said  lands  shall  be  sold  otherwise  than  at  public  sale.  The  principal 
of  all  funds  arising  from  sales,  or  o^Jier  disposition  of  lands,  or  other  property, 
granted  or  entrusted  to  this  state  in  each  township  for  educational  purposes, 
shall  forever  be  preserved  inviolate  and  undiminished;  and  the  income  arising 
from  the  lease  or  sale  of  said  school  land  shall  be  distributed  to  the  difiFerent 
townships  throughout  the  state,  in  proportion  to  the  number  of  scholars  in 
each  township  between  the  ages  of  five  and  twenty-one  yeai^  and  shall  be 
faithfully  applied  to  the  specific  objects  of  the  original  grants  or  appropria- 
tions. 

Investment  of  proceeds  of  sales  of  school  lands.— [Suitable  laws 
shall  be  enacted  by  the  legislature  for  the  safe  investment  of  the  principal  of 
all  funds  which  have  heretofore  arisen  or  which  may  hereafter  arise  from  the 
sale  or  other  disposition  of  such  lands,  or  the  income  from  such  lands  accruing 
in  any  way  before  the  sale  or  disposition  thereof,  in  interest-bearing  bonds  of 
the  United  States,  or  of  the  state  of  Minnesota,  issued  after  the  year  one  thou- 
sand eight  hundred  and  sixty  (1860),  or  of  such  other  state  as  the  legislature 
niay  by  law  from  time  to  time  direct.] 

*A11  swamp  lands  now  held  by  the  state,  or  that  may  hereafter  accrue 
to  the  state,  shall  be  appraised  and  sold  in  the  same  manner  and  by  the  same 
officers,  and  the  minimum  price  shall  be  the  same  less  one-third  (i),  as  is  pro- 
vided by  law  for  the  appraisement  and  sale  of  the  school  lands  under  the  pro- 
visions of  title  one  (1)  of  chapter  thirty-eight  (38)  of  the  general  statutes. 
The  principal  of  all  funds  derived  from  sales  of  swamp  lands  as  aforesaid  shall 
forever  be  preserved  inviolate  and  undiminished.  One-half  (i)  of  the  proceeds 
of  said  principal  shall  be  appropriated  to  the  common  school  fund  of  the 
state;  the  remaining  one-half  (i)  shall  be  appropriated  to  the  educational  and 
charitable  institutions  of  the  state  in  the  relative  ratio  of  cost  to  support  said 
institutions. 

Const,  art.  8»  §  8,  as  amended  November  5,  1875 ;  November  8,  1881.  Amendment  adopted 
November  5,  1875,  in  brackets.  For  amendment,  28,755;  against,  10,517.  Laws  1875,  en.  3; 
187y,  p.  14.  Amendment  below  *  adopted  November  8,  1881.  For  amendment,  51,903; 
against,  8,440.  Laws  1881,  ch.  4;  1883,  p.  3.  Board  of  Education  v.  Moore,  17  M.  412;  Cur- 
ryer  v.  Merrill,  25  M.  1. 

Seo.  3.  Public  schools  in  each  township.—  The  legislature  shall  make 
such  provisions,  by  taxation  or  otherwise,  as,  with  the  income  arising  from 
the  school  fund,  will  secure  a  thorough  and  efficient  system  of  public  schools 
in  each  township  in  the  state. 

17  M.  412. 

No  public  money  for  sectarian  schools.—  *  But  in  no  case  shall  the 
moneys  derived  as  aforesaid,  or  any  portion  thereof,  or  any  public  moneys  or 
property,  be  appropriated  or  used  for  the  support  of  schools  wherein. the  dis- 
tinctive doctrines,  creed  or  tenets  of  any  particular  christian  or  other  religious 
sect  are  promulgated  or  taught. 

Const,  art.  8,  §  8,  as  amended  November  6, 1877.  Amendment  below  *  adopted  November  6, 
1877.    For  amendment,  36,780;  against,  16,667.     Laws  1877,  ch.  3;  1878,  p.  15. 

Sec.  4,  State  university. —  The  location  of  the  university  of  Minnesota, 
as  established  by  existing  laws,  is  hereby  confirmed,  and  said  institution  is 
hereby  declared  to  be  the  university  of  the  state  of  Minnesota.  All  the  rights, 
immunities,  franchises,  and  endowments  heretofore  granted  or  conferred,  are 
hereby  perpetuated  unto  the  said  university,  and  all  lands  which  may  bo 
granted  hereafter  by  congress,  or  other  donations  for  said  university  purposes, 
shall  vest  in  the  institution  referred  to  in  this  section. 

Skc.  5.  The  permanent  school  funds  of  the  state  may  be  loaned  npon 
interest  at  the  rate  of  live  (5)  per  cent,  per  annum  to  the  several  counties  or 
school  districts  of  the  state,  to  be  used  in  the  erection  of  county  or  school 
buildings.  No  such  loan  shall  be  made  until  approved  by  a  board  consisting 
of  the  governor,  the  state  auditor  and  the  state  treasurer,  who  are  hereby 
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constituted  an  investment  board  for  the  pnrpose  of  the  loans  hereby  author- 
ized; nor  shall  any  such  loan  be  for  an  amount  exceeding  three  (3)  per  cent, 
of  the  last  preceding  assessed  valuation  of  the  real  estate  of  the  county  or . 
school  district  receiving  the  same. 

The  state  auditor  shall  annually,  at  the  time  of  certifying  the  state  tax 
to  the  several  county  auditors,  also  certify  to  each  auditor  to  whose  county, 
or  to  an}'^  of  the  school  districts  of  whose  county  any  such  loan  shall  have 
been  made,  the  tax  necessary  to  be  levied  to  meet  the  accruino^  interest  or 
principal  of  any  such  loan,  and  it  shall  be  the  duty  of  every  sucli  county  au- 
ditor forthwith  to  levy  and  extend  such  tax  upon  all  the  taxable  property  of 
his  county,  or  of  the  several  school  districts  respectively,  liable  for  such 
loans, —  as  the  case  may  be, —  and  in  all  such  cases  the  tax  so  assessed  shall 
be  fifty  (50)  per  cent,  in" excess  of  the  amount  actually  necessary  to  be  raised 
on  account  of  such  accruing  principal  or  interest.  It  shall  be  levied,  collected 
and  paid  into  the  county  and  state  treasuries  in  the  same  manner  as  state 
taxes,  and  any  excess  collected  over  the  amount  of  such  principal  or  interest 
accruing  in  any  given  year  shall  be  credited  to  the  general  funds  of  the  re- 
spective counties  or  sphool  districts. 

No  change  of  the  boundaries  of  any  school  district  after  the  making 
of  any  such  loan  shall  operate  to  withdraw  any  property  from  the  taxation 
herein  provided  for;  nor  shall  any  law  be  passed  extending  the  time  of  pay- 
ment of  any  such  principal  or  interest,  or  reducing  the  rate  of  such  interest, 
or  in  any  manner  waiving  or  impairing  any  rights  of  the  state  in  connection 
with  any  such  loan.  Suitable  laws,  not  inconsistent  with  this  amendment, 
may  be  passed  by  the  legislature  for  the  purpose  of  carrying  the  same  into 
effect. 

Const,  art.  8,  §  5,  as  amended  November  3,  1886.  Amendment  adopted  November  2,  1886. 
Vole  for.  131,533:  against,  17,914.  Laws  1885,  ch.  1;  1887,  p.  1.  Acts  1887,  ch.  151,  provides 
that  the  canvass  of  the  vote  upon  this  amendment  pursuant  to  ch.  1,  Laws  of  1885,  '*  be  and 
the  same  is  in  all  things  legalized.''  Art.  14  of  Const,  provides  that  the  canvass  most  be  **in 
the  manner  "  **  provided  by  law  "  at  the  time  of  submission. 

Stinson  v.  Smith,  8  M.  866;  Bid  well  v.  Coleman,  11  M-  78;  Comer  v.  Folsom,  13  M.  219; 
Sanborn  v.  Commissioners,  9  M.  273;  Commissioners  v.  Citizens'  Bank,  23  M.  280;  State  v. 
Cassidy,  22  M.  312;  State  v.  Klein,  23  M.  328;  City  of  St.  P.  v.  Raihroad,  23  M.  469;  McCor- 
mick  V.  Fitch,  14  M.  252;  Guilder  v.  Town  of  Otsego,  20  M.  74;  Guilder  v.  Town  of  Dayton, 
22  M.  366;  City  of  Faribault  v.  Misener,  20  M.  398;  State  v.  Cronkhite,  28  M.  197;  Dayton  v. 
City  of  St.  Paul,  23  M.  400;  Minn.  Oil  Co.  v.  Palmer,  20  M.  468;  Rogers  v.  Citv  of  St.  Paul,  22 
M.  494;  Carpenter  v.  City  of  St.  Paul,  23  M.  232;  Cook  v.  Slocum,  27  M.  509;  Noonan  v.  Still- 
water, 33  M.  198;  State  v.  Hennepin  Co.  33  M.  235;  Hennepin  Co.  v.  Bartleson,  84  N.  W.  223; 
In  re  Dowlan,  36  M.  430;  In  re  County  of  Stevens,  3(5  M.  467. 

AETICLE  IX. 

FINANCES  OF  THR   STATE,   AND   BANKS   AND   BANKING. 

Section  1.  Taxes  to  be  equal. —  All  taxes  to  be  raised  in  this  state  shall 
be  as  nearly  equal  as  may  be,  and  all  property  on  which  taxes  are  to  be  levied 
shall  have  a  cash  valuation  and  be  equalized  and  uniform  throughout  the  state. 
Provided^  that  the  legislature  may  by  general  law  or  special  acl,  authorize  mu- 
nicipal corporations  to  levy  assessments  for  local  improvements  upon  the  prop- 
erty fronting  upon  such  improvements,  or  upon  the  property  to  be  benefited 
by  such  improvements,  or  both,  without  regard  to  a  cash  valuation,  and  in 
such  manner  as  the  legislature  may  prescribe.  And  provided  further ^  that 
for  the  purpose  of  defraying  the  expenses  of  laying  water  pipes  and  supply- 
ing any  city  or  municipality  with  water,  the  legislature  may,  by  general  or 
special  law,'authorize  any  such  city  or  municipality  having  a  population  of  five 
thousand  (5,000)  or  more,  to  levy  an  annual  tax  or  assessment  upon  the  lineal 
foot  of  all  lands  fronting  on  any  water  main  or  water  pipe  laid  by  such  city 
or  municipality  within  corporate  limits  of  said  city  for  supplying  water  to  the 
citizens  thereof  without  regard  to  the  cash  value  of  such  property,  and  to  em- 
power such  city  to  collect  any  such  tax  assessments  or  fines,  or  penalties  for 
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failure  to  pay  the  same,  or  any  fine  or  penalty  for  any  violation  of  the  rules 
of  such  city  or  municipality  in  regard  to  the  use  of  water,  or  for  any  water 
rate  due  for  the  same. 

Const,  art.  9,  §  1,  as  amended  November  2,  1869;  November  8,  1881.  The  first  proviBO  la 
amendment  adopted  November  2;  186d,  proposed  by  acts  1869,  ch.  61.  Second  proviso  is  amend- 
ment adopted  November  8,  1881.  Vote  for  amendment.  35,019;  aprainst.  18.320.  Acts  1881, 
ch.  1;  1883.  p.  1.  8  M.  ii26;  9  M.  258;  18  M.  2l9:  14  M.  252;  19  M.  108;  20  M.  74;  20  M.  896: 
20  M.  468;  22  M.  812;  22  M.  328;  22  M.  866;  22  M.  494;  23  M.  232;  23  M.  280;  23  M.  469;  88 
N.  W.  80a 

Sec.  2.  Annual  tax  for  ordinary  expenses.—  The  legislature  shall 
provide  for  an  annual  tax  sufficient  to  defray  the  estimated  [ordinary]  ex- 
penses of  the  state  for  each  year;  and  whenever  it  shall  happen  that  such 
ordinary  expenses  of  the  state  for  any  year  shall  exceed  the  income  of  the 
state  foV  such  year,  the  legislature  shall  provide  for  levying  a  tax  for  the  on- 
suing  3'ear  sufficient,  with  other  sources  of  income,  to  pay  the  deficiency  of 
the  preceding  year,  together  with  the  estimated  expenses  of  such  ensuing 
year. 

Minnesota  state  railroad  bonds. —  [But  no  law  levying  a  tax,  or  mak 
ing  other  provisions  for  the  payment  of  interest  or  principal  of  the  bonds  de- 
nominated "Minnesota  state  railroad  bonds,"  shall  take  effect  or  be  in  force 
until  such  law  shall  have  been  submitted  to  a  vote  of  the  people  of  the  state, 
and  adopted  by  a  majority  of  the  electors  of  the  state  voting  upon  the  same.] 

Const,  art.  9,  g  2,  as  amended  November  G,  1860,  by  adding  the  word  and  clause  in  brackets. 
Acts  1866,  ob.  5.    State  v.  Toung,  29  M.  474;  Goates  v.  Campbell,  35  N.  W.  866. 

Sec.  3.  Property  subject  to  taxation. —  Laws  shall  be  passed  taxing 
all  moneys,  credits,  investments  in  bonds,  stocks,  joint-stock  companies,  or 
otherwise,  and  also  all  real  and  personal  property,  according  to  its  true  value 
in  money;  but  public  burying  grounds,  public  school-houses,  public  hospitals, 
academies,  colleges,  universities  and  all  seminaries  of  learning,  all  churches, 
church  property  used  for  religious  purposes,  and  houses  of  worship,  institu- 
tions of  purely  public  charity,  public  property  used  exclusively  for  any  public 
purpose,  and  personal  property  to  an  amount  not  exceeding  in  value  two 
hundred  dollars  for  each  individual,  shall,  by  general  laws,  be  exempt  from 
taxation. 

Com're  V.  Citizens'  Bank,  23  M.  280;  St.  Paul  v.  Merritt,  7  M.  268;  McCormick  v.  Fitch,  14 
M.  252:  Smith  v.  Webb.  11  M.  500;  State  v.  Winona  &  St.  P.  R.  R.  21  M.  315:  St.  Paul  v.  St.  P. 
&  S.  C.  R.  Co.  23  M.  469;  Hennepin  Co.  v.  Brotherliood,  etc.  27  M.  460;  Hennepin  Co.  v.  Grace, 
27  M.  503-  St.  Peter's  Church  v.  Scott  Co.  12  M.  895;  City  of  Faribault  v.  Misener,  20  M.  396. 

^^e6\  Property  employed  in  banking.— Laws  shall  be  passed  for 
taxing  the  notes  and  bills  discounted  or  purchased,  moneys  loaned,  and  all 
other  property,  effects  or  dues  of  every  description,  of  alf  banks,  and  of  all 
bankers,  so  that  all  property  employed  in  bankmg  shall  always  be  subject  to 
a  taxation  equal  to  that  imposed  on  the  property  of  individuals. 

Laws  1867«  ch.  118,  proposed  amendment  which  was  not  adopted,  that  all  property  employed 
in  banking  shall  be  subject  to  a  taxation  equal  to  that  imposed  on  the  property  of  individuals, 
and  that  laws  may  be  passed  for  the  taxation  of  the  stock  of  shareholders  of  banks  (whetlier 
existing  under  the  laws  of  this  state  or  the  United  States)  by  a  uniform  rate  of  taxation.  1 1 
M.500;  23  M.  2«0. 

Sec.  5.  Public  debt  for  extraordinary  expenditures.— For  the  pur- 
pose  of  defraying  extraordinary  expenditures,  the  state  may  contract  public 
debts,  bpt  such  debts  shall  never,  in  the  aggregate,  exceed  two  hundred  and 
tifty  thousand  dollars;  every  such  debt  shaU  be  authorized  by  law,  for  some 
single  object,  to  be  distinctly  specified  therein:  and  no  such  law  shall  take 
effect  until  it  shall  have  been  passed  by  the  vote  of  two-thirds  of  the  members 
of  each  branch  of  the  legislature,  to  be  recorded  by  the  yeas  and  nays  on  the 
journals  of  each  hoase  respeceively ;  and  every  such  law  shall  levy  a  tax  an- 
nually sutiicient  to  pay  the  annual  interest  of  such  debt,  and  also  a  tax  sutii- 
cient  to  pay  the  prmcipal  of  such  debt  within  ten  years  from  the  final  passage 
of  such  law,  and  shall  specially  appropriate  the  proceeds  of  such  taxes  to  the 
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payment  of  such  principal  and  interest;  and  such  appropriation  and  taxes 
shall  not  be  repealed,  postponed  or  diminished  until  tUo  principal  and  interest 
of  such  debt  shall  have  been  wholly  paid. 

The  state  shall  never  contract  any  debts  for  works  of  internal  improve- 
ment, or  bo  a  party  in  carrying  on  such  works,  except  in  cases  where  grants 
of  land  or  other  property  shall  have  been  made  to  the  state,  especially  dedi- 
cated by  the  grant  to  specific  purposes;  and  in  such  cases  the  state  shall  de- 
vote thereto  the  avails  of  such  grants,  and  may  pledge  or  appropriate  the 
revenues  derived  from  such  works  in  aid  of  their  completion. 

Ck>n8t.  art.  9,  g  5,  as  amended  April  14,  1858.     Davidson  v.  O>tutni8sioner8,  18  M.  482. 

Seo.  6.  Public  debt,  how  contracted —  All  debts  authorized  by  the  pre- 
ceding section  shall  be  contracted  by  loan  on  state  bonds  of  amountis  not  less 
than  five  hundred  dollars  each,  on  interest,  payable  within  ten  years  after  the 
final  passage  of  the  law  authorizing  such  debt;  and  such  bonds  shall  not  be 
sold  by  the  state  under  par.  A  correct  registry  of  all  such  bonds  shall  be 
kept  by  the  treasurer,  in  numerical  order,  so  as  always  to  exhibit  the  number 
and  amount  unpaid,  and  to  whom  severally  made  payable. 

Sec.  7.  TJie  state  shall  never  contract  any  public  debt,  unless  in 
time  of  war,  to  repel  invasion  or  suppress  insurrection,  except  in  the  cases  and 
in  the  manner  provided  m  the  fifth  and  sixth  sections  of  this  article. 

Seo.  8.  Appropriation  of  money  received  from  loan.—  The  money 
arising  from  any  loan  made,  or  debt  or  liability  contracted,  shall  be  applied 
to  the  object  specified  in  the  act  auttorizing  such  debt  or  liability,  or  to  the 
repayment  of  such  debt  or  liability,  and  to  no  other  purpose  whatever. 

Seo.  9.  Payment  of  money  out  of  the  treasury.—  No  money  shall 
ever  be  paid  out  of  the  treasury  of  this  state,  except  in  pursuance  of  an  ap- 
propriation by  law. 

Seo.  10.  Loan  of  state  credit  —  Expunging  amendment.  — The 
credit  of  the  state  shall  never  be  given  or  loaned  in  aid  of  any  individual  as- 
sociation or  corporation :  [Nor  shall  there  be  any  further  issue  of  bonds  de- 
nominated "Minnesota  State  Railroad  Bonds,"  under  what  purports  to  be  an 
amendment  to  section  ten  (10)  of  article  nine  (9)  of  the  constitution,  adopted 
April  fifteenth,  eighteen  hundred  and  fifty-eight,  which  is  hereby  expunj^ed 
from  the  constitution,  saving,  excepting  and  reserving  to  the  state,  neverthe- 
less, all  rights,  remedies  and  forfeitures  accruing  under  said  amendment.] 

Const,  art.  9,  §  10,  as  amended  November  6,  1860,  by  adding  the  matter  within  brackets. 
Laws  1866,  ch.  5,  created  a  commission  **  to  inquire  into  and  report  to  next  legislature,  who 
are  the  holders  and  amount  each  paid,  for  bonds  issued  under  the  expunged  amendment  of 
A(>riI15,  1858;*'  and  to  inquire  into  and  examine  all  claims  arising  under  the  amendment. 
Hinn.  &  Pac.  R.  Co.  v.  Sibiej,  2  M.  18;  Chamberlain  v.  Sibley,  4  M.  809;  Huff  ▼.  Winona  & 
8t.  P.  R  Co.  11  M.  180. 

Sec  11.  Statement  of  receipts  and  expenditures.— There  shall  be 
published  by  the  treasurer,  in  at  least  one  newspaper  printed  at  the  seat  of 
government,  during  the  first  week  of  January  in  each  year,  and  in  the  next 
volume  of  the  acts  of  the  legislature,  detailed  statements  of  all  moneys  drawn 
from  the  treasury  during  the  preceding  year,  for  what  purposes  and  to  whom 
paid,  and  by  what  law  authorized,  and  also  of  all  moneys  received,  and  by 
what  authority,  and  from  whom. 

Sec.  12.  State  and  school  funds. —  Suitable  laws  shall  be  passed  by  the 
legislature  for  the  safe-keeping,  transfer  and  disbursement  of  the  state  and 
school  funds;  and  all  officers  and  other  persons  charged  with  the  same  or  any 
part  of  the  same,  or  the  safe-keeping  thereof,  shall  be  required  to  give  ample 
security  for  all  moneys  and  funds  of  any  kind  received  by  them,  to  make 
forthwith  and  keep  an  accurate  entry  of  each  sum  received  and  of  each  pay- 
ment and  transfer;  and  if  any  of  said  officers  or  other  persons  shall  convert 
to  his  own  use  in  any  manner  or  form,  or  shall  loan  with  or  without  interest, 
or  shall  deposit  in  his  own  name  or  otherwise  than  in  the  name  of  the  state 
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of  Minnesota,  or  shall  deposit  in  banks  or  with  any  person  or  persons,  or  ex- 
change for  other  funds  or  property,  any  portion  of  the  funds  of  the  state  or 
of  the  school  funds  aforesaid,  except  in  the  manner  prescribed  by  law,  every 
such  act  shall  be  and  constitute  an  embezzlement  of  so  much  of  the  aforesaid 
state  and  school  funds,  or  either  of  the  same,  as  shall  be  thus  taken,  or  loaned, 
or  deposited,  or  exchanged,  and  shall  be  a  felony;  and  any  failure  to  pay  over. 
or  produce,  or  account  for,  the  state  or  school  funds,  or  any  part  of  the  same, 
entrusted  to  such  officer  or  person,  as  by  law  required,  on  demand,  shall  be 
held  and  taken  to  he  prima  facie  evidence  of  such  embezzlement. 

Const,  art.  9,  ^  12,  as  amended  November  4, 1873.  Amendment  proposed  1873.  ch.  4.  Adopted 
November  4,  1873.  For  amendment.  27,143;  against,  5,438.  Lavv»  1874,  p.  1.  Amendment 
changed  the  pharseology.    First  Nat.  Bank  v.  Shepard,  22  M.  196;  State  v.  Munch,  22  M.  67. 

Sec.  13.  Banking  law. —  The  legislature  may,  by  a  two-thirds  vote,  pass  a 
general  banking  law,  with  the  following  restrictions  and  requirements,  viz.: 

First  —  The  legislature  shall  have  no  power  to  pass  any  law  sanctioning  in 
any  manner,  directly  or  indirectly,  the  suspension  of  specie  payments  by  any 
person,  association  or  corporation  issuing  bank  notes  of  any  description. 

Second  —  The  legislature  shall  provide  by  law  for  the  registry  of  all  bills 
or  notes  issued  or  put  in  circulation  as  money,  and  shall  require  ample  secu- 
rity in  United  States  slock  or  state  stocks  for  the  redemption  of  the  same  in 
specie;  and  in  case  of  a  depreciation  of  said  stocks,  or  any  part  thereof,  to  the 
amount  of  ten  per  cent,  or  more  on  the  dollar,  the  bank  or  banks  owning  said 
stocks  shall  be  required  to  make  up  said  deficiency  by  additional  stocks. 

Third  —  The  stockholders  in  any  corporation  and  joint  association  for  bank- 
ing purposes  issuing  bank  notes  shall  be  individually  liable  in  an  amount  equal 
to  double  the  amount  of  stock  owned  by  them  for  all  the  debts  of  such  corpo- 
ration or  association;  and  such  individual  liability  shall  continue  for  one  year 
after  any  transfer  or  sale  of  stock  by  any  stockholder  or  stockholders. 

Fourth  —  In  case  of  the  insolvency  of  any  bank  or  banking  association,  the 
bill-holders  thereof  shall  be  entitled  to  preference  in  payment  over  all  other 
creditors  of  such  bank  or  association. 

Fifth — Any  general  banking  law  which  may  be  passed  in  accordance  with 
this  article,  shall  provide  for  recording  the  names  of  all  stockholders  in  such 
corporations,  the  amount  of  stock  held  by  each,  the  time  of  transfer,  and  to 
whom  transferred. 

AHen  v.  Walsh,  25  M.  543. 

Seo.  14:a.  State  debt  for  public  buildings For  the  purpose  of  erect- 
ing and  completing  buildings  for  a  hospital  for  the  insane,  a  deaf,  dumb  and 
blind  asylum,  and  state  prison,  the  legislature  may  by  law  increase  the  public 
debt  of  the  state,  to  an  amount  not  exceeding  two  hundred  and  fifty  thousand 
dollars,  in  addition  to  the  public  debt  already  heretofore  authorized  by  the 
constitution ;  and  for  that  purpose  may  provide  by  law  for  issuing  and  nego- 
tiating the  bonds  of  the  state,  and  appropriate  the  money  only  for  the  purpose 
aforesaid;  which  bonds  shall  be  payable  in  not  less  than  ten  nor  more  than 
thirty  years  from  the  date  of  the  same,  at  the  option  of  the  state. 

Amendment  proposed  1872,  ch.  11,  by  adding  this  section  as  section  14.  Adopted  November 
6,  lb72.    Xiaws  1871,  ch.  19,  proposed  substantially  same  amendment. 

Sec.  146.  Municipal  debts  in  aid  of  railroads —  The  legislature  shall 
not  authorize  any  county,  township,  city,  or  other  municipal  corporation  to 
issue  bonds  or  to  become  indebted  in  any  manner  to  aid  in  the  construction 
or  equipment  of  any  or  all  railroads  to  any  amount  that  shall  exceed  ten  per 
centum  of  the  value  of  the  taxable  property  within  such  county,  township, 
city,  or  other  municipal  corporation;  the  amount  of  such  taxable  property  to 
be  ascertained  and  determined  by  the  last  assessment  of  said  property  made 
for  the  purpose  of  state  and  county  taxation  previous  to  the  incurring  of  such 
indebtedness. 

Amendment  proposed  1872,  ch.  18.  Adopted  November  5,  1872.  The  law,  1872,  ch.  18.  sub- 
mitting this  amendment,  provided  that  this  article  *'  be  amended  by  adding  thereto  a  new  seo- 
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tion.*'  This  section  is  superseded  by  amendment  adopted  November  4.  1879,  which  limits  the 
amount  to  five  per  cent.  State  v.  Town  of  Clark,  23  M.  422 ;  Ooe  v.  Caledonia  &  Miss.  B*y  Co. 
27  M.  197. 

Sec.  15.  Same. —  The  legislature  shall  not  authorize  any  county,  township, 
city  or  other  municipal  corporation  to  issue  bonds,  or  to  become  indebted  in 
any  manner,  to  aid  in  the  construction  or  equipment  of  any  or  all  railroads  to 
any  amount  that  shall  exceed  five  (5)  per  centum  of  the  value  of  the  taxable 
property  within  such  county,  township,  city,  or  other  municipal  corporation. 
The  amount  of  such  taxable  property  to  be  ascertained  and  determined  by  the 
last  assessment  of  said  property  made,  for  the  purpose  of  state  and  county 
taxation  previous  to  the  incurring  of  such  indebtedness. 

Amendment  proposed  1879,  ch.  1.  Adopted  November  4.  1879.  For  amendment,  54,810; 
against,  1,700.  Laws  1881.  p.  1.  This  section  supersedes  the  amendment  proposed  by  acts 
1&72,  ch.  13,  and  adopted  November  5,  1872,  and  is  identical  with  amendment  except  that  the 
limit  is  reduced  from  ten  to  five  per  cent. 

ARTICLE  X. 

OF  OORPOBATION8   HAVING  NO   BANKING  PRIVILEGES. 

Section  1.  Corporations  defined. —  The  term  "corporations,"  as  used  in 
this  article,  shall  be  construed  to  include  all  associations  and  joint  stock  com- 
panies having  any  of  the  powers  and  privileges  not  possessed  by  individuals  or 
partnerships,  except  such  as  embrace  banking  privileges;  and  all  corporations 
shall  have  the  right  to  sue,  and  shall  be  liable  to  be  sued,  in  all  courts  in  like 
manner  as  natural  persons. 

McRoberts  v.  Washburne,  10  M.  33. 

Seo.  2.  Gteneral  laws  for. —  No  corporations  shall  be  formed  under  special 
acts,  except  for  municipal  purposes. 

Tierney  v.  Dodge,  9  M.  166;  St  Paul  v.  Colter,  12  M.  41 ;  Board  of  Ed.  etc.  v.  Moore,  17  M. 
412:  Cotton  v.  Miss.  &  R.  R.  B.  Co.  22  M.  372;  McRoberts  v.  Washburne,  10  M.  23;  Ames  v. 
Lake  Sup.  etc.  R.  Co.  21  M.  241;  Green  v.  Knife  Falls  B.  Co.  35  M.  156;  First  Div.  St.  P.  etc 
V.  Parcher,  14  M.  1^7. 

Sec.  3.  Liabilities  of  stockholders. —  Each  stockholder  in  any  corpora- 
tion, [excepting  those  organized  for  the  purpose  of  carrying  on  any  kind  of 
manufacturing  or  mechanical  business,]  shall  be  liable  to  the  amount  of  stock 
held  or  owned  by  him. 

Const,  art.  10,  §  3,  as  amended  November  5,  1872,  by  adding  the  matter  between  bracketa 
Acta  1872,  ch,  12.  Laws  of  1870,  ch.  21,  proposed  an  amendment  "excepting  railroad  corpo- 
rations only,*'  which  was  not  adopted.  Laws  1875,  ch.  4.  proposed  an  amendment  limiting  the 
liability  to  unpaid  instalments ;  not  adopted.  Laws  1876,  ch.  2,  proposed  amendment  to  strike 
out  the  excepting  clause  and  limit  the  liability  to  unpaid  instalments ;  not  adopted.  Laws  1877, 
ch.  4,  proposed  same  amendment  as  acts  m76,  ch.  2;  not  adopted.  Dodge  v.  Minn.  Plastic 
Slate  R.  Co.  16  M  368;  Allen  v.  Walsh,  25  M.  543;  41  N.  W.  1024;  41  N.  W.  1075. 

Seo.  4.  Lands  taken  for  public  way. —  Lands  may  be  taken  for  public 
way,  for  the  purpose  of  granting;  to  any  corporation  the  franchise  of  way  for 
public  use.  In  all  cases,  however,  a  fair  and  equitable  compensation  shall  be 
paid  for  such  land,  and  the  damages  arising  from  the  taking  of  the  same;  but 
all  corporations  being  common  carriers,  enjoying  the  right  of  way  in  pursu- 
ance of  the  provisions  of  this  section,  shall  be  bound  to  carry  the  mineral,  agri- 
cultural and  other  productions  or  manufactures  on  equal  and  reasonable  terms. 

Cotton  V.  Mifls.  &  R.  R.  B.  Co.  22  M.  872;  Scott  v.  St.  Paul,  etc  R'y  Ca  21 M.  822;  Winona, 
etc.  R.  Ca  V.  Denman,  10  M.  267;  Same  v.  Waldron,  11  M.  515. 

AETICLE  XL 

COUNTIES   AND  TOWNSHIPS. 

Section  1.  Counties,  county  lines,  county  seats — The  legislature  may, 
from  time  to  time,  establish  and  organize  new  counties,  but  no  now  county 
shall  contain  less  than  four  hundred  square  miles;  nor  shall  any  county  be  re- 
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duoed  below  that  amoant;  and  all  laws  changing  county  lines  in  counties 
already  organized,  or  for  removing  county  seats,  shall,  before  taking  effect,  be 
submitted  to  the  electors  of  the  county  or  counties  to  be  affected  thereby,  at 
the  next  geneml  election  after  the  passage  thereof  and  be  adopted  by  a  major- 
it}'  of  such  electors.  Counties  now  established  may  be  enlarged,  but  not  re- 
duced below  four  hundred  (400)  square  miles. 

Taylor  v.  Taylor,  10  M.  107;  State  v.  McFadden,  28  M.  40;  State  v.  Parker.  25  M.  215;  Nich- 
ols  V.  Walter,  33  N.  W.  800;  Weber  v.  Tinlin.  84  N.  W.  29;  Bayard  v.  Klinge,  16  M.  249; 
Everett  y.  Smith,  22  M.  53;  Dayton  v.  City  of  St.  Paul,  22  M.  400;  Roos  v.  State,  6  M.  4'38. 

Sec.  2.  Organization  of  cities  into  counties.—  The  legislature  may  or- 
ganize  any  city  into  a  separate  county  when  it  has  attained  a  population  of 
twenty  thousand  inhabitants,  without  reference  to  geographical  extent,  when  a 
majority  of  the  electors  of  the  county  in  which  such  city  may  be  situated, 
voting  thereon,  shall  be  in  favor  of  a  separate  organization. 

10  M.  107;  16  M.  249. 

Seo.  3.  Organization  of  townships. —  Laws  may  be  passed  providing 
for  the  organization,  for  municipal  and  other  town  purposes,  of  any  congres- 
sional or  fractional  townships  in  the  several  counties  in  the  state:  pi^ovided^ 
that  when  a  township  is  divided  by  county  lines,  or  does  not  contain  one  hun- 
dred inhabitants,  it  may  be  attached  to  one  or  more  adjoining  townships  or 
parts  of  townships,  for  the  purposes  aforesaid. 

State  T.  Mahtor,  14  M.  437. 

Sro.  4.  Election  of  county  and  township  officers.—  Provision  shall 
be  made  by  law  for  the  election  of  such  county  or  township  officers  as  may  be 
necessary.  ' 

State  V.  Benedict,  15  M.  198;  State  v.  Fitzgerald,  82  N.  W.  788. 

Seo.  6.  Local  taxation. —  Any  county  and  township  organization  shall 
have  such  powers  of  local  taxation  as  may  be  prescribed  by  law. 

Davidson  v.  Commissioners,  18  M.  482;  Guilder  v.  Town  of  Otsego,  20  M.  74;  Guilder  v. 
Town  of  Dayton,  22  M.  866;  Harrington  v.  Town  of  Plain  View,  27  M.  224. 

Seo.  6.  Money  in  county  or  township  treasuries.— No  money  shall 
be  drawn  from  any  county  or  township  treasury  except  by  authority  of  law. 

Sec  7.  County  of  Manomin.— That  the  county  of  Manomin  is  hereby 
abolished  and  that  the  territory  heretofore  comprising  the  same  shall  consti- 
tute and  be  a  part  of  the  county  of  Anoka. 

Amendment  proposed  by  acts  1869,  ch.  50,  and  adopted  November  2,  1869,  added  as  §  7  to 
this  article. 

ARTICLE  XIL 

OF  THE   MILITIA. 

Section  1.  Militia  organization.—  It  shall  be  the  duty  of  the  legislature 
to  pass  such  laws  for  the  organization,  discipline  and  service  of  the  militia  of 
the  state  as  may  be  deemed  necessary. 

ARTICLE  XIIL 

IHFEAOHMBNT  AND  BEMOYAL  FROM  OFFICE. 

Section  1.  Impeachment  and  removal  from  office.— The  governor, 
secretary  of  state,  treasurer,  auditor,  attorney  general,  and  the  judges  of  the 
supreme  and  district  courts,  may  be  impeached  for  corrupt  conduct  in  office, 
or  for  crimes  and  misdemeanors,  but  judgment  in  such  cases  shall  not  extend 
further  than  to  removal  from  office,  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  trust  or  profit,  in  this  state.  The  party  convicted  thereof 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment  and 


punishment,  according  to  law. 
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Seo.  2.  Removal  from  office. —  The  legislature  of  this  state  may  provide 
for  the  removal  of  inferior  officers  from  office,  for  malfeasance  or  nonfeasance 
in  the  performance  of  their  duties. 

State  y.  Benedict,  15  M.  198. 

Sec.  3.  Disability  pending  impeachment.—  No  officer  shall  exercise 
the  duties  of  his  office  after  he  shall  have  been  impeached  and  before  his  ac- 
quittal. 

Sec.  4.  Trial  of  the  governor. —  On  the  trial  of  an  impeachment  against 
the  governor,  the  lieutenant  governor  shall  not  act  as  a  member  of  the  court. 

Sec.  5.  Service  of  copy  of  articles.— No  person  shall  be  tried  on  im- 
peachment before  he  shall  have  been  served  with  a  copy  thereof,  at  least 
twenty  days  previous  to  the  day  set  for  trial. 

ARTICLE  XIV. 

AMENDMENTS  TO  THE  CONSTITUTION. 

Section  1.  Amendments  to  the  constitution. —  Whenever  a  majority 
of  both  houses  of  the  legislature  shall  deem  it  necessary  to  alter  or  amend 
this  constitution,  they  may  propose  such  alterations  or  amendments,  which 
proposed  amendments  shall  be  published  with  the  laws  which  have  been 
passed  at  the  same  session,  and  said  amendments  shall  be  submitted  to  the 
people  for  their  approval  or  rejeqtion;  and  if  it  shall  apj^ear  in  a  manner  to 
be  provided  by  law,  that  a  majority  of  voters  present  and  voting  shall  have 
ratified  such  alterations  or  amendments,  the  same  shall  be  valid  to  all  intents 
and  purposes,  as  a  part  of  this  constitution.  If  two  or  more  alterations  or 
amendments  shall  be  submitted  at  the  same  time,  it  shall  be  so  regulated  that 
the  voters  shall  vote  for  or  against  each  separately. 

Each  proposed  amendment  heretofore  submitted  also  contained  *•'  the  manner  to  be  pro- 
vided by  law"  for  the  particular  amendment  submitted.  Acts  1878,  ch.  85,  provides  for 
publication  of  the  adopted  amendments.  Acts  1877,  ch.  83,  provides  for  the  posting  of  the 
proposed  amendments  and  a  fine  for  the  failure.  Acts  1887,  ch.  157,  provided  ''a  manner" 
**  bv  law  "  for  the  submission  of  amendments.  Dayton  v.  City  of  St  Paul,  22  M.  400;  Taylor 
▼.Taylor,  10  M.  107. 

Seo.  2.  Constitutional  convention.—  Whenever  two-thirds  of  the  mem- 
bers elected  to  each  branch  of  the  legislature  shall  think  it  necessary  to  call 
a  convention  to  revise  this  constitution,  they  shall  recommend  to  thedeotors 
to  vote,  at  the  next  election  for  members  of  the  legislature,  for  or  against  a 
convention;  and  if  a  majority  of  all  the  electors  voting  at  said  election  shall 
have  voted  for  a  convention,  the  legislature  shall,  at  their  next  session,  pro- 
vide by  law  for  calling  the  same.  The  convention  shall  consist  of  as  many 
members  as  the  house  of  representatives,  who  shall  be  chosen  in  the  same 
manner,  and  shall  meet  within  three  months  after  their  election  for  the  pur- 
pose aforesaid. 

AETICLE  XV. 

MISCELLANEOUS    SUBJECTS. 

Section  1.  Seat  of  government. —  The  seat  of  government  of  the  state 
shall  be  at  the  city  of  St.  Paul;  but  the  legislature,  at  their  first  or  any  future 
session,  may  provide  by  law  for  a  change  of  the  seat  of  government  by  vote 
of  the  people,  or  may  locate  the  s<une  upon  the  land  granted  by  congress  for 
a  seat  of  government  to  the  state;  and  in  the  event  of  the  seat  of  government 
being  removed  from  the  city  of  St.  Paul  to  any  other  place  in  the  state,  the 
capitol  building  and  grounds  shall  be  dedicated  to  an  institution  for  the  pro- 
motion of  science,  literature  and  the  arts,  to  be  organized  by  the  legislature 
of  the  state,  and  of  which  institution  the  Minnesota  historical  society  shall 
alwavs  be  a  department. 
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Sec.  2.  Residence  on  Indian  lands. —  Persons  residing  on  Indian  lands 
within  the  state  shall  enjoy  all  the  riglits  and  privileges  of  citizens  as  though 
they  lived  in  any  other  portion  of  the  state,  and  shall  be  subject  to  taxation. 

Sec.  3.  Uniform  oath. —  The  legislature  shall  provide  for  a  uniform  oath 
or  aHirraation  to  be  administered  at  elections,  and  no  person  shall  be  com- 
pelled to  take  any  other  or  diflFerent  form  of  oath  to  entitle  him  to  vote. 

Sec.  4.  Seal  of  the  state. —  There  shall  be  a  seal  of  the  state,  which  shall 
be  kept  by  the  secretary  of  state,  and  be  used  by  him  officially,  and  shall  be 
called  the  great  seal  of  the  state  of  Minnesota  "and  shall  be  attached  to  all 
official  acts  of  the  governor  (his  signature  to  acts  and  resolves  of  the  legisla- 
lature  excepted)  requiring  authentication.  The  legislature  shall  provide  for 
an  appropriate  device  and  motto  for  said  seal. 

Sec  5.    State  prison. —  The  territorial  prison,  as  located  under  existing 

laws,  shall,  after  the  adoption  of  this  constitution,  be  and  remain  one  of  the 

state  prisons  of  the  state  of  Minnesota. 

Laws  1868,  ch.  108,  proposed  section  6  to  be  added  to  this  article,  providing  that  no  law  dis- 
posing of  tue  five  hundred  thousand  acres  of  land  or  the  proceeds  (granted  by  act  of  congress, 
September,  1841),  shall  take  effect  or  be  in  force  until  submitted  to  and  adopted  by  a  vote  of 
the  people ;  which  was  not  adopted. 

SCUEDULE. 

SEcrnoN  1.  Rights  under  territorial  laws  saved.—  That  no  inconven- 
ienxie  may  arise  by  reason  of  a  change  from  a  territorial  to  a  permanent  state 
government,  it  is  declared  that  all  rights,  actions,  prosecutions,  judgments, 
claims  and  contracts,  as  well  of  individuals  as  of  bodies  corporate,  shall  con- 
tinue as  if  no  change  had  taken  place;  and  all  process  which  may  be  issued 
under  the  authority  of  the  territory  of  Minnesota  previous  to  its  admission 
into  the  Union  of  the  United  States,  shall  be  as  valid  as  if  issued  in  the  name 
of  the  state. 

Seo.  2.  Territorial  laws  continued.—  All  laws  now  in  force  in  the  ter- 
ritory of  Minnesota  not  repugnant  to  this  constitution,  shall  remain  in  force 
until  they  expire  by  their  own  limitation,  or  be  altered  or  repealed  by  the  leg- 
islature. 

19  M.  132;  24  M.  684 

Sec.  3.  Pines,  penalties  and  forfeitures.—  All  fines,  penalties  or  for- 
feitures accruing  to  the  territory  of  Minnesota,  shall  inure  to  the  state. 

Sec  4.  State  to  succeed  to  all  rights  of  territory.—  All  recognizances 
heretofore  taken,  or  which  may  be  taken  before  the  change  from  a  territorial 
to  a  permanent  state  government,  shall  remain  valid,  and  shall  pass  to  and  may 
be  prosecuted  in  the  name  of  the  state;  and  all  bonds  executed  to  the  governor 
of  the  territory,  or  to  any  other  otlicer  or  court  in  his  or  their  oflBcial  capacity, 
shall  pass  to  the  governor  or  state  authority,  and  their  successors  in  office,  for 
the  uses  therein  respectively  expressed,  and  may  be  sued  for  and  recovered  ac- 
cordingly; and  all  the  estate  of  property,  real,  personal,  or  mixed,  and  all  judg- 
ments, bonds,  specialties,  choses  in  action,  and  claims  and  debts  of  whatsoever 
description,  of  the  territory  of  Minnesota,  sh«nll  inure  to  and  vest  in  the  state 
of  Minnesota,  and  may  be  sued  for  and  recovered  in  the  same  manner  and  to 
the  same  extent  by  the  state  of  Minnesota  as  the  same  could  have  been  by  the 
territory  ol  Minnesota.  All  criminal  prosecutions  and  penal  actions  which 
may  have  arisen  or  which  may  arise  belore  the  change  from  a  territorial  to  a 
Btat^  government,  and  which  shall  then  be  pending,  shall  be  prosecuted  to 
judgment  and  execution  in  the  name  of  the  stale.  All  offences  committed 
against  the  laws  of  the  territory  of  Minnesota  before  the  change  from  a  ter- 
ritorial to  a  state  government,  and  which  shall  not  be  prosecuted  before  such 
ciiiinge,  may  be  prosecuted  in  the  name  and  by  the  authority  of  the  state  of 
Minnesota,  with  like  etlect  as  ihougli  such  change  had  not  taken  place,  and 
ail  penalties  incurred  shall  remain  the  same  as  if  this  constitution  had  not  been 
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adopted.  All  actions  at  law  and  suits  in  equity  which  may  be  pending  in  any 
of  the  courts  of  the  territory  of  Minnesota  at  the  time  of  a  change  from  a  ter- 
ritorial to  a  state  government,  may  be  continued  and  transferred  to  any  court 
of  the  state  which  shall  have  jurisdiction  of  the  subject-matter  thereof. 

Seo.  5.  Territorial  officers  continued.— All  territorial  officers,  civil 
and  military,  now  holding  their  offices  under  the  authority  of  the  United 
States  or  of  the  territory  of  Minnesota,  shall  continue  to  hold  and  exercise 
their  respective  offices  until  they  shall  be  superseded  by  the  authority  of  the 
state. 

Sec.  6.  First  session  of  legislature. —  The  first  session  of  the  legisla- 
ture of  the  state  of  Minnesota  shall  commence  on  the  first  Wednesday  or  De- 
cember next,  and  shall  be  held  at  the  capitol  in  the  city  of  St.  Paul. 

Sec.  7.  Election  laws  continued. —  The  laws  regulating  the  election 
and  qualification  of  all  district,  county  and  precinct  officers,  shall  continue 
and  be  in  force  until  the  legislature  shall  otherwise  provide  by  law. 

Sec  8.  Constitution  submitted  to  a  vote  of  the  people.—  The  pres- 
ident of  this  convention  shall,  immediately  after  the  adjournment  thereof, 
cause  this  constitution  to  be  deposited  in  the  office  of  the  governor  of  the  ter- 
ritory; and  if,  after  the  submission  of  the  same  to  a  vote  of  the  people,  as 
heremafter  .provided,  it  shall  appear  that  it  has  been  adopted  by  a  vote  of  the 
people  of  the  state,  then  the  governor  shall  forward  a  certified  copy  of  the 
same,  together  with  an  abstract  of  the  votes  polled  for  and  against  said  con- 
stitution, to  the  president  of  the  United  States,  to  be  by  him  laid  before  the 
congress  of  the  United  States. 

Sec.  9.  Representative  districts. —  For  the  purposes  of  the  first  elec- 
tion, the  state  shall  constitute  one  district,  and  shall  elect  three  members  to 
the  house  of  representatives  of  the  United  States. 

Seo.  10.  Apportionment  of  counties  into  districts.—  For  the  pur- 
poses of  the  first  election  for  members  of  the  state  senate  and  house  of  repre- 
sentatives,  the  state  shall  be  divided  into  senatorial  and  representative  districts 
as  follows,  viz. :  first  district,  Washington  county;  second  district,  Ramsey 
county;  third  district,  Dakota  county;  fourth  district,  so  much  of  Hennepin 
county  as  lies  west  of  the  Mississippi;  fifth  district.  Rice  county;  sixth  dis- 
trict, Goodhue  county;  seventh  district,  Scott  county;  eighth  district,  Olm- 
sted county;  ninth  district,  Fillmore  county;  tenth  district,  Houston  county; 
eleventh  district,  Winona  county;  twelfth  district,  Wabasha  county;  thir- 
teenth district.  Mower  and  Dodge  counties;  fourteenth  district,  Freeborn  and 
Faribault  counties;  fifteenth  district,  Steele  and  Waseca  counties;  sixteenth 
district.  Blue  Earth  and  Le  Sueur  counties;  seventeenth  district,  Nicollet  and 
Brown  counties;  eighteenth  district,  Sibley,  Renville  and  McLeod  counties; 
nineteenth  district.  Carver  and  Wright  counties;  twentieth  district,  Benson, 
Stearns  and  Meeker  counties ;  twenty-first  district,  Morrison,  Crow  Wing  ancl 
Mille  Lacs  counties;  tvventy-seconddistrict,Cass,  Pembina  and  Todd  counties; 
twenty-third  district,  so  much  of  Hennepin  county  as  lies  east  of  the  Missis- 
sippi ;  twenty-fourth  district,  Sherburne,  Anoka  and'Manomin  counties;  twenty- 
fifth  district,  Chisago,  Pine  and  Isanti  counties ;  twenty-sixth  district,  Buchanan, 
Carlton,  St.  Louis,  Lake  and  Itasca  counties. 

Sec  11.  The  counties  of  Brown,  Stearns,  Todd,  Cass,  Pembina,  and  Ren- 
ville, as  applied  in  the  preceding  section,  shall  not  l)e  deemed  to  include  any 
territory  west  of  the  state  line,  but^shall  be  deemed  to  include  all  counties 
and  parts  of  counties  east  of  said  line  as  were  created  out  of  the  territory  of 
either,  at  the  last  session  of  the  legislature. 

Sec  12.  Apportionment  of  members  of  the  legislature-— The  sen- 
ators and  representatives  at  the  first  election  shall  be  apportioned  among  the 
several  senatorial  and  representative  districts  as  follows,  to  wit: 

1st  district,  2  senators,  3  representatives. 

2d  district,  3  senators,  6  representatives. 
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3d  district, 

4th  district, 

5th  district, 

6th  district, 

7th  district, 

8th  district, 

9th  district, 

10th  district, 

11th  district, 

12th  district, 

13th  district, 

14th  district, 

15th  district, 

16th  district, 

17th  district, 

18th  district, 

19th  district, 

20th  district, 

21st  district, 

22d   district, 

23d   district, 

24th  district, 

25th  district, 

26th  district, 


2  senators, 
2  senators, 
2  senators, 
1  senator, 

1  senator, 

2  senators, 
2  senators^ 
2  senators, 
2  senators, 

1  senator, 

2  senators, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 
1  senator, 

37 


5  representatives. 
4  representatives. 

3  representatives. 

4  representatives. 

3  representatives. 

4  representatives. 

6  representatives. 

3  representatives. 

4  representatives. 
3  representatives. 
3  representatives. 

3  representatives. 

4  representatives. 
3  representatives. 
3  representatives. 
3  representatives. 
3  representatives. 
3  representatives. 
1  representative. 

1  representative. 

2  representatives. 
1  representative. 
1  representative. 
1  representative. 

80 


Sec.  13.  The  returns  from  the  22d  district  shall  be  made  to  and  canvassed 
by  the  judges  of  election  at  the  precinct  of  Otter  Tail  City. 

Sec.  14.  Judicial  districts. —  Until  the  legislature  shall  otherwise  pro- 
vide, the  stale  shall  be  divided  into  judicial  districts  as  follows,  viz: 

The  counties  of  Washington,  Chisago,  Manomin,  Anoka,  Isanti^  Pine,  Bu- 
chanan, Carlton,  St.  Louis  and  Lake,  shall  constitute  the  first  judicial  district. 

The  county  of  Ramsey  shall  constitute  the  second  judicial  district. 

The  counties  of  Houston,  Winona,  Fillmore,  Olmsted  and  Wabasha,  shall 
constitute  the  third  judicial  district. 

The  counties  of  Hennepin,  Carver,  Wright,  Meeker,  Sherburne,  Benton, 
Stearns,  Morrison,  Crow  Win^,  Mille  Lies,  Itasca,  Pembina,  Tedd  and  Cass, 
shall  constitute  the  fourth  judicial  district. 

The  counties  of  Dakota,  Goodhue,  Scott,  Rice,  Steele,  Waseca,  Dodge, 
Mower,  and  Freeborn,  shall  constitute  the  fifth  judicial  district. 

The  counties  of  Le  Sueur,  Sibley,  Nicollet,  Blue  Earth,  Faribault,  McLeod, 
Renville,  Brown,  and  all  other  counties  in  the  state  not  included  within  the 
other  districts,  shall  constitute  the  sixth  judicial  district. 

Sko.  15.  Each  of  the  foregoing  enumerated  judicial  districts  may,  at  the 
first  election,  elect  one  prosecuting  attorney  for  the  district. 

8  M.  28  (162). 

Sec.  16.  First  election —  Upon  the  second  Tuesday,  the  13th  day  of  Oc- 
tober, 1857,  an  election  shall  be  held  for  members  of  the  house  of  representa- 
tives of  the  United  States,  governor,  lieutenant  governor,  supreme  and  district 
judges,  members  of  the  legislature,  and  all  other  officers  designated  in  this 
constitution,  and  also  for  the  submission  of  this  constitution  to  the  people 
for  their  adoption  or  rejection. 

22  M.  67. 

Seo.  17.  Voters  at  the  first  election. —  Upon  the  day  so  designated  as 
aforesaid,  every  free  white  male  inhabitant  over  the  age  of  twenty-one  years, 
who  shall  have  resided  within  the  limits  of  the  state  for  ten  days  previous 
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to  the  day  of  said  election,  may  vote  for  all  oflScers  to  be  elected  under  this 
constitution  at  such  election,  and  also  for  or  against  the  adoption  of  this  con- 
stitution. 

Seo.  18.  Vote  on  the  constitution. —  In  voting  for  or  against  the  adop 
tion  of  this  constitution,  the  words  " for  constitution,'*  or ''against  constitu- 
tion," may  be  written  or  printed  on  the  ticket  of  each  voter,  but  no  voter 
shall  vote  for  or  against  this  constitution  on  a  separate  ballot  from  that  cast 
by  him  for  officers  to  be  elected  at  said  election  under  this  constitution;  and 
if,  upon  the  canvass  of  the  votes  so  polled,  it  shall  appear  that  there  was  a 
greater  number  of  votes  polled  for  than  against  said  constitution,  then  this 
constitution  shall  be  deemed  to  be  adopted  as  the  constitution  of  the  state  of 
Minnesota;  and  all  the  provisions  and  obligations  of  this  constitution,  and  of 
the  schedule  thereunto  attached,  shall  thereafter  be  valid  to  all  intents  and 
purposes  as  the  constitution  of  said  state. 

Sec.  19.  Election  —  How  conducted.—  At  said  election  the  polls  shall  be 
opened,  the  election  held,  returns  made,  and  certiHcMes  issued,  in  all  respects 
as  provided  by  law  for  opening,  closing  and  conducting  elect  ons  and  making 
returns  of  the  same,  except  as  hereinbefore  specified,  and  excepting  also  that 
polls  may  be  opened  and  elections  held  at  any  point  or  points  in  any  of  the 
counties  where  precincts  may  be  established,  as  provided  by  law,  ten  days 
previous  to  the  day  of  election,  not  less  than  ten  miles  from  the  place  of  voting 
in  any  established  precinct. 

Sec.  20.  Poll-books  to  be  cent  to  secretary.— It  shall  be  the  duty  of 
the  judges  and  clerks  of  election,  in  addition  to  the  returns  required  by  law 
for  each  precinct,  to  forward  to  the  secretary  of  the  territory  by  mail  imme- 
diately after  the  close  of  the  election,  a  certified  copy  of  the  poll-book,  con- 
taining  the  name  of  each  person  who  has  voted  in  the  precinct,  and  the  number 
of  votes  polled  for  and  against  the  adoption  of  this  constitution. 

Seo.  21.  Returns  ot  election  —  How  made.—  The  returns  of  said  elec- 
tion for  and  against  this  constitution,  and  for  all  state  otticers  and  members 
of  the  house  of  representatives  of  the  United  States,  shall  be  made  and  certifi- 
cates issued  in  the  manner  now  prescribed  by  law  ior  returning  votes  given 
for  delegate  to  congress,  and  the  returns  for  all  district  officers,  judicial, 
legislative,  or  otherwise,  shall  be  made  to  the  register  of  deeds  of  the  senior 
count\'  in  each  district,  in  the  manner  prescribed  by  law,  except  as  otherwise 
provided.  The  returns  for  all  officers  elected  at  large  shall  be  canvassed  by 
the  governon-of  the  territory,  assisted  by  Joseph  R.  Brown  and  Thomas  /. 
Galbraith,  at  the  time  designated  by  law  for  canvassing  the  vote  for  delegate 
to  congress. 

Sec.  22.  Provision  in  case  of  rejection  of  constitution. —  If,  upon 
canvassmg  the  votes  for  and  against  the  adoption  of  this  constitution,  it  shall 
af)pear  that  there  has  been  polled  a  greater  number  of  votes  against  than  for 
it,  then  no  certificate  of  election  shall  be  issued  for  any  state  or  district  officer 
provided  for  in  this  constitution,  and  no  state  organization  shall  have  validity 
within  the  limits  of  the  territory  until  otherwise  provided  for,  and  until  a 
constitution  for  a  state  government  shall  have  been  adopted  by  the  people- 
Taylor  V.  Taylor,  10  M.  107. 

AMENDMENT  TO  SECTION  TEN,  ARTICLE  NINE  OF  THE  CON- 

STITUTION. 
[Adopted  April  15 ^  1S58,  but  expunged  November  6,  ISGO,  See  Const,  art.  9,  §  10,] 

Sec  10.  Loan  of  state  credit  for  railroad  purposes — The  credit  of 
this  state  shall  never  be  given  or  loaned  in  aid  of  any  individual,  association 
or  corporation,  except  that  for  the  purpose  of  expediting  the  construction  of 
the  lines  of  railroads,  in  aid  of  which  the  congress  of  the  United  States  has 
granted  lands  to  the  territory  of  Minnesota,  the  governor  shall  cause  to  be 
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issned  and  delivered  to  each  of  the  companies  in  which  said  grants  are  vested 
by  the  legislative  assembly  of  Minnesota,  the  special  bonds  of  the  state,  bear- 
in^an  interest  of  seven  per  cent,  per  annum,  payable  serai-annaally  in  the  city 
of  jS"ew  York,  as  a  loan  of  public  crq^it,  to  an'  amount  not  exceeding  twelve 
hundred  and  fifty  thousand  dollars,  or  an  aggregate  amount  to  all  of  said 
companies  not  exceeding  five  millions  of  dollars,  in  manner  following,  to  wit: 

Manner  of  issuing  bonds  —  Pledge  of  credit  of  state  —  Conditions 
of  loan. —  Whenever  either  of  the  said  companies  shall  produce  to  the  gov- 
ernor satisfactory  evidence,  verified  by  the  affidavits  of  the  chief  engineer,  treas- 
urer and  two  directors  of  said  company,  that  any  ten  miles  of  the  road  of  said 
company  has  been  actually  constructed  and  completed,  ready  for  placing  the 
superstructure  thereon,  the  governor  shall  cause  to  be  issued  and  delivered  to 
such  company,  bonds  to  the  amount  of  one  hundred  thousand  dollars;  awd 
whenever  thereafter  and  as  often  as  either  of  said  companies  shall  produce  to 
the  governor,  like  evidence  of  a  further  construction  of  ten  miles  of  its  road, 
as  aforesaid,  then  the  governor  shall  cause  to  be  issued  to  such  company  fur- 
ther like  bonds  to  the  amount  of  one  hundred  thousand  dollars  for  eacL  and 
every  ten  miles  of  road  thus  constructed;  and  whenever  such  company  shall 
furnish  like  evidence  that  any  ten  miles  of  its  road  is  actually  completed  and 
cars  running  thereon,  the  governor  shall  cause  to  be  issued  to  such  company 
like  bonds  to  the  amount  of  one  hundred  thousand  dollars;  and  whenever 
thereafter,  and  as  often  as  either  of  said  companies  shall  produce  to  the  gov- 
ernor like  evidence  that  any  further  ten  miles  of  said  road  is  in  operation  as 
aforesaid,  the  governor  shall  cause  to  be  issued  to  such  company  further  like 
bonds  to  the  amount  of  one  hundred  thousand  dollars  until  the  full  amount 
of  the  bonds  hereby  authorized  shall  be  issued ;  provided^  that  two-fifths  and 
no  more,  of  all  bonds  issued  to  the  Southern  Minnesota  Kailroad  Company 
shall  be  expended  in  the  construction  and  equipment  of  the  line  of  road  from 
La  Crescent  to  the  point  of  junction  with  the  Transit  road^  as  provided  by 
law:  and  further  provided^  that  the  Minneapolis  and  Cedar  Valley  Bailroaci 
Company  shall  commence  the  construction  of  their  road  at  Faribault  and  Min- 
neapolis, and  shall  grade  an  equal  number  of  miles  from  each  of  said  places. 

The  said  bonds  thus  issued  shall  be  denominated  ''  Minnesota  State  Ilailroad 
Bonds,"  and  the  faith  and  credit  of  this  state  are  hereby  pledged  for  the  pay- 
ment of  the  interest  and  the  redemption  of  the  principal  thereof.  They  shall 
be  signed  by  the  governor,  countersigned  and  registered  by  the  treasurer, 
sealea  with  the  seal  of  the  state,  of  denominations  not  exceeding  one  thousand 
dollars,  payable  to  the  order  of  the  company  to  whom  issued,  transferable  by 
the  endorsement  of  the  president  of  the  said  company,  and  redeemable  at  any 
time  after  ten  and  before  the  expiration  of  twenty-five  years  from  the  date 
thereof.  Within  thirty  days  after  the  governor  shall  proclaim  that  the  people 
have  voted  for  a  loan  of  state  credit  to  railroads,  any  of  said  companies  pro- 
posing to  avail  themselves  of  the  loan  herein  provided  for,  and  to  accept  the 
conditions  of  the  same,  shall  notify  the  governor  thereof,  and  shall,  within 
sixty  days,  commence  the  construction  of  their  roads,  and  shall,  within  two 
years  thereafter,  construct,  ready  for  the  superstructure,  at  least  fifty  (50) 
miles  of  their  road.  Each  company  shall  make  provision  for  the  punctual 
payment  and  redemption  of  all  bonds  issued  and  delivered  as  aforesaid  to  said 
company,  and  for  the  punctual  payment  of  the  interest  which  shall  accrue 
thereon,'  in  such  manner  as  to  exonerate  the  treasury  of  this  state  from  any 
advances  of  money  for  that  purpose;  and  as  security  therefor  the  governor 
shall  demand  and  receive  from  each  of  said  companies,  before  any  of  said 
bonds  are  issued,  an  instrument  pledging  the  net  profits  of  its  road  for  the 
payment  of  said  interest,  and  a  conveyance  to  the  state  of  the  first  two  hun- 
dred and  forty  sections  of  land  free  from  prior  incumbrances,  which  such  com- 
pany is  or  may  bo  authorized  to  sell,  in  trust,  for  the  better  security  of  the 
treasury  of  the  state  from  loss  on  said  bonds;  which  said  deed  of  trust  shall 
authorize  the  governor  and  secretary  of  state  to  make  conveyances  of  title  to 
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all  or  any  of  sacb  lands  to  purchasers  agreeing  with  the  respective  railroad 
companies  therefor;  vrovided^  that  before  releasing  the  interest  of  the  state 
to  such  lands,  such  sale  shall  be  approved  by  the  governor,  but  the  proceeds 
of  all  such  sales  shall  be  applied  to  the  payment  of  interest  accruing  upon  the 
bonds  in  case  of  default  or  the  payment  of  the  same,  and  as  a  sinking  fund  to 
meet  any  future  default  in  the  payment  of  interest  and  the  principal  thereof 
when  due;  and  as  further  security,  an  amount  of  first  mortgage  bonds  on  the 
roads,  lands  and  franchises  of  the  respective  companies,  corresponding  to  the 
state  bonds,  issued,  shall  be  transferred  to  the  treasurer  of  the  state  at  tne  time 
of  the  issue  of  state  bonds;  and  in  case  either  of  said  companies  shall  make 
default  in  payment  of  either  the  interest  or  principal  of  the  bonds  issued  to 
said  companies  by  the  governor,  no  more  state  bonds  shall  thereafter  be  issued 
to  said  company,  and  the  governor  shall  proceed,  in  such  manner  as  may  be 
prescribed  by  law,  to  sell  the  bonds  of  the  defaulting  company  or  companies, 
or  the  lands  held  in  trust  as  above,  or  may  require  a  foreclosure  of  the  mort- 

fage  executed  to  secure  the  same:  provided^  that  if  any  company  so  in  default, 
efore  the  day  of  sale,  shall  pay  all  interest  and  principal  then  due,  and  all 
expenses  incurred  by  the  state,  no  sale  shall  take  place,  and  the  right  of  said 
company  shall  not  be  impaired  to  a  further  loan  of  state  credit:  provided^  if 
any  of  said  companies  shall  at  any  time  offer  to  pay  the  principal,  together 
with  the  interest  that  may  then  be  due,  upon  any  of  the  Minnesota  state  rail- 
road bonds  which  may  have  been  issued  under  the  provisions  of  this  section, 
then  the  treasurer  of  state  shall  receive  the  same;  and  the  liabilities  of  said 
company  or  companies  in  respect  to  said  bonds  shall  cease  upon  such  payment 
into  the  state  treasury,  of  prmcipal,  together  with  the  interest  as  aforesaid: 
provided  further^  that  in  consideration  of  the  loan  of  state  cr^it  herein  pro- 
vided, that  the  company  or  companies  which  may  accept  the  bonds  of  the  state 
in  the  manner  herein  specified,  shall,  as  a  condition  thereof,  each  complete  not 
less  than  fifty  miles  of  its  road  on  or  before  the  expiration  of  the  year  1861, 
and  not  less  than  one  hundred  miles  before  the  year  1864,  and  complete  four- 
fifths  of  the  entire  length  of  its  road  before  the  year  1866;  and  any  failure  on 
the  part  of  any  such  company  to  complete  the  number  of  miles  of  its  road  or 
roads,  in  the  manner  and  within  the  several  times  herein  prescribed,  shall  for- 
feit to  the  state  all  the  right,  title  and.  interest  of  any  kind  whatsoever  in  and 
to  any  lands,  together  with  the  franchises  connected  with  the  same  not?  pertain- 
ing or  applicable  to  the  portion  of  the  road  by  them  constructed,  and  a  fee 
simple  to  which  has  not  accrued  to  either  of  said  companies  by  reason  of  such 
construction,  which  was  granted  to  the  company  or  companies  thus  failing  to 
comply  with  the  provisions  hereof,  bv  act  of  the  legislature  of  the  territory 
of  Minnesota^  vesting  said  land  in  said  companies  respectively* 

a  M.  1(13);  4  M.  228(809). 
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CONSTITUTION  OF  THE  UNITED  STATES. 

Art  See, 

Acts,  records,  etc.,  of  each  state,  validity  in  other  states 4  1 

Ambassadors,  jurisdiction  in  cases  affecting. 8  2 

Amendments  to  constitution,  how  made 5  1 

articles  of —  — 

Appropriations,    See  Congress,  powers  of. 

Attainder,  bill  of  prohibited 1  9 

of  treason.    See  Treason. 

Bills  for  revenue, 1  7 

passage  —  approval  —  passage  over  veto 1  7 

Capitation  Tax    See  Tax, 

Census,  to  be  taken,  when 1  2 

Citizens  of  each  state,  rights  in  other  states 4  2 

of  United  States,  who  are 14  1 

Claims,  what,  not  to  be  prejudiced  by  any  construction  of  the  constitution 4  8 

Commerce,  regulations  as  to  —  discriminations  forbidden 1  9 

Congress,  legislative  power  vested  in 1  1 

powers  as  to  election  of  members 1  4 

shall  assemble,  when 1  4 

general  powers  of 1  8 

may  provide  for  vacancy  in  the  office  of  president  or  vice  president 3  1 

may  vest  appointment  of  certain  officers  in  president,  etc ,  2  2 

may  appoint  time  of  choosing  electors. 2  1 

may  create  inferior  courts 3  1 

may  declare  punishment  for  treason  —  proviso , 3  3 

acts,  etc.,  of  the  several  states 4  1 

the  assent  of,  necessary  to  the  formation  of  new  state,  when 4  3 

assent  of,  requisite  to  admission  of  new  state 4  3 

may  propose  amendments  to  constitution,  or  call  convention,  when 5  1 

may  regulate  and  dispose  of  territory  and  property  of  United  States 4  3 

may  enforce  thirteenth  amendment 13  2 

may  enforce  fourteenth  and  fifteenth  amendments 14,  5  and  15  2 

Constitution,  how  amended 5  1 

laws  and  treaties  are  supreme  law 0  1 

ratification  necessary  to  establish 7  1 

Conventions,  for  proposing  amendments  to  constitution 5  1 

Courts.     See  Supreme  Court    Congress  may  establish,  what 8  1 

Crimes.    See  Fy/jitives  from  Justice. 

Debts,  against  the  confederation  valid  against  United  States  under  this  construction.  6  1 

of  United  States  not  to  be  questioned , 14  4 

incurred  in  aid  of  rebellion  to  be  held  void 14  4 

Duties,  on  exports,  prohibited , 1  9 

imposed  by  state,  regulation  of 1  10 

Election  of  senators  and  representatives,  manner  of 1  4 

Electors,  of  president  and  vice-president,  who  eligible  as 2  1 

how  chosen,  duties 2  1 

same • 12  — 

Enumeration.    See  Census. 

Executive  Power,  where  vested 2  1 

Exports.    See  Duties,  Tax. 

Ex  Post  Facto,  law  prohibited 1  9 

Fugitives  from  Justice,  to  be  surrendered 4  2 

Fugitives  from  Service,  to  be  surrendered 4  2 

Habeas  Corpus  may  be  suspended,  when 1  9 

House  op  Representatives.    See  Itepresentatives, 

Impeachment,  who  liable  to • 2  4 

limitation  of  judgment  on 1  3 

persons  convicted,  liable  to  indictment,  etc 1  3 

Judges,  tenure  of  office  of 3  1 

compensation,  regulation  as  to 8  1 

Judicial  Power,  where  vested  —  extent  —  how  exercised 8  2 

limitation  of ..  ^ 11  1 
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Judicial  PBOCEEDmas  of  state  to  have  credit  in  other  states •*....  4  1 

Jury  Trial  in  criminal  cases  held,  where 8  3 

secured,  in  what  cases 0  — 

Law,  what  is  the  supreme 6  1 

Lbqislativb  Power,  where  vested 1  1 

Money,  how  drawn  from  treasury 1  9 

New  States.    See  States, 

NOBIUTY,  no  title  to  be  granted  by  the  United  States 1  9 

nor  by  any  state 1  10 

Officers  of  the  senate,  how  chosen 1  8 

civil  may  be  removed,  how 2  4 

Orders.    See  Resolution, 

Persons  held  to  labor,  etc.,  importation,  etc.,  may  be  prohibited 1  9 

same,  escaping  from  one  state  to  be  delivered  to  owner 4  2 

Political  Pisabilities  of  persons  engaging  in  j-ebellion 14  8 

Powers  not  delegated  reserved  to  states 10  1 

Preamble  —  — 

Presents  from  foreign  sovereigns,  etc. ,  to  officeholders,  prohibited 1  9 

President  OF  United  States,  term  of  office 2  1 

election,  qualification,  compensation 2  1 

may  be  removed,  how , 2  4 

powers  and  duties. , 2  2 

same 2  S 

in  case  of  death,  etc.,  c^ce,  how  provided  for 2  1 

Property,  not  to  be  taken  for  public  use  without  compensation 5  1 

Rebeluon,  political  disabilities  of  persons  engaging  in 14  8 

debts  of  united  States  incurred  in  suppressing,  not  to  be  questioned 14  4 

debts  incurred  in  aid  of,  to  be  held  void. 14  4 

Receipts  and  Expenditures,  accounts  of  to  be  published. 1  9 

Records.    See  Acta;  Judicial  Proceedings, 

Representation  of  a  state,  vacacies  in,  now  supplied 1  2 

Representatives,  House  op,  how  constituted 1  2 

Representatives,  qualifications  of  electors  of  members,  and  of  members 1  2 

apportionment  of  members. 1  2 

same,  when  right  to  vote  is  abridged,  except  for  rebellion  or  other  crime 14  2 

to  choose  speaker  and  other  officers .' 1  2 

shall  have  power  of  impeachment 1  2 

general  powers ^ 1  6 

shall  originate  bills  for  revenue 1  7 

compensation  of  members,  how  ascertained 1  6 

members,  privileged  from  arrest,  when 1  6 

members,  shall  not  be  questioned  elsewhere  for  speech,  etc.,  in  the  house. ......  1  6 

shall  not  be  appointed,  to  what  offices 1  6 

while  serving,  not  to  hold  office  under  United  States 1  6 

shall  not  serve  as  electors  of  president , 2  1 

and  direct  taxes,  apportioned  how 1  2 

same,  when  right  to  vote  is  abridged  in  any  state,  except  for  crime 14  2 

time,  eta,  of  elections,  how  prescribed 1  4 

Resolution,  etc,  requiring  concurrence  of  both  houses  (except  for  an  adjournment^ 

regulations  as  to 1  7 

Revenue.    See  Bills;  Vessels, 

Rights  of  Citizens  —  liberty  of  conscience — speech  —  press — petition 4  1 

right  to  keep  and  bear  arms 2  1 

to  be  exempt  from  quartering  of  soldiers  in  time  of  peace 8  1 

to  be  secure  from  unreasonable  searches  and  seizures 4  1 

when  prosecuted  criminally 5  1 

same,  to  have  speedy  and  public  trial  by  jury  of  district,  etc 6  1 

to  have  trial  by  jury  in  suits  at  common  law 7  1 

to  be  exempt  from  excessive  bail  or  fines  and  from  cruel  and  unusual  punishments  8  1 

to  retain  their  rights  not  enumerated  in  constitution 9  1 

protected  from  state  legislation 14  1 

of  each  state  in  other  states 4  2 

to  vote  not  to  be  abridged  on  account  of  race,  color,  etc 15  1 

Rules,  each  house  to  determine  its  own 1  6 

Senate,  how  constituted. 1  8 

qualification  of  senators 1  8 

to  choose  officers  except  president 1  8 

is  judge  of  the  election  and  qualification  of  members 1  5 

powers  in  general 1  5 

powers  to  try  impeachments 1  8 

same  —regulations — judgment 1  8 

compensation  of  senators 1  6 

senators  not  to  be  questioned  elsewhere  for  speech,  etc.,  in  the  senate 1  6 

not  to  be  appointed  to  certain  offices '. 1  6 
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Senators,  time,  etc.,  of  election  of,  how  prescribed 1  4 

shall  not  be  electors  of  president 3  1 

BiAVERY  prohibited 13  1 

Slaves,  claiais  for  loss  or  emancipation  of,  to  be  held  void. 14  4 

State,  each  to  be  guaranteed  republican  form  of  government,  etc 4  4 

States,  litnitations  of  powers  of 1  10 

not  to  deprive  any  person  of  rights,  etc 14  1 

not  to  assume  or  pay  debts  incurred  in  aid  of  rebellion,  etc 14  4 

not  to  abridge  right  of  citizen  to  vote,  on  account  of  race,  etc 15  3 

majority  of  necessary  to  choice  of  president *- 2  1 

new,  may  be  admitted  to  union 4  3 

may  be  formed  within  the  jurisdiction  of  others,  etc.,  how 4  3 

judges  of  shall  be  bound  by  this  constitution,  etc.,  notwithstanding  state  constitu- 
tion and  laws 6  1 

Suffrage,  not  to  be  abridged  on  account  of  race,  color,  etc 15  1 

Supreme  Court,  constitution 8  1 

juriscliction;  original  and  appellate 8  2 

Tax,  capitation  or  direct,  how  laid 1  9 

on  exports  prohibited 1  9 

on  imports  or  exports  by  states,  prohibited 1  10 

direct,  how  apportioned 1  2 

Territory  and  property  of  United  States,  power  of  congress  over 4  8 

Test,  religious,  not  to  be  required , 6  1 

Treason,  witnesses  —  confession  —•  punishment,  how  prescribed  —  limitation 8  8 

Treaties,  are  supreme  law 6  1 

Vacancies  during  recess  of  senate,  how  filled  temporarily 2  8 ' 

in  representation  in  congress,  how  filled 1  3 

Vessels,  to  enter,  clear  and  pay  duties,  in  what  states 1  9 

Vice-President  of  United  States  to  be  president  t)f  senate,  except,  etc, 1  8 

how  elected 2  1 

same 12  1 

qualifications 18  1 

shall  discharge  duties  of  president,  when 2  1 

may  be  removed,  how 3  4 

Vote.    See  Rights  of  Ciiizena. 

of  one  house,  requiring  concurrence  of  the  other. 1  7 

Warrants,  for  searches  and  seizures,  when  and  how  issued 4  1 

Witness  in  criminal  case,  no  one  compelled  to  be,  against  himself 5  1 
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OEGAOTO  ACT. 

See. 

Attorney  of  territory 10 

Boundaries  of  territory 1 

County  Officers  appointed 7 

Delegate  to  Congress  —  election,  etc. U 

District  Officers,  when  and  how  appointed 7 

Elections,    See  Legislature. 

who  may  vote  at 5 

Governor,  oflBce,  powers,  etc 1 2 

appointment,  oath,  salary 11 

House  of  Representatives.    See  Represeniatives, 

Judicial  Districts,  governor  to  define 19 

Judicial  Organization 9 

Jurisdiction  of  courts  —  judges,  etc 9 

Justices  of  the  Peace,  jurisdiction,  etc 9 

Laws,  how  executed  and  approved , 20 

of  United  States  extended  over  territory 12 

of  Wisconsin  to  be  in  force  in  Minnesota 13 

Legislature,  constitution,  qualification  of  members — election,  etc 4 

powers,  extent  of , 6 

members,  compensation  of 11 

same,  not  to  hold  what  office 8 

Library,  for  use  of  territorial  government 17 

Marshal,  term  —  duties  —  compensation  * 10 

appointment  —  oath 11 

Probate  Courts,  jurisdiction ft 

Representatives,  house  of,  constitution  of  —  election  to 4 

Salaries  of  officers 13 

ScHOOi^,  reservation  of  public  lands  for. ... 18 

Seat  of  Government , .  13 

Secretary  of  territory,  sureties,  etc 3 

appointment,  etc 11 

Sheriffs  to  continue  in  office 16 

Superintendent  of  Indian  affairs 2 

Supreme  Court,  constitution,  powers,  etc 9 

judges,  oath,  salary 11 

Township  Officers,  appointment 7 

Voters,  qualification  of 5 

Wisconsin,  laws  of  to  remain  in  force 13 


ACT  AUTHOEIZING  A  STATE  GOVERNMENT. 

Sec 

Boundaries  of  state 1 

Census 4 

Constitution  authorized. 1 

convention  for  framing , , 3 

propositions  to  be  acted  upon  by  convention 5 

Internal  Improvements,  appropriation  for 5 

Jurisdiction  of  state  on  Mississippi  river,  etc 3 

Public  Buildings,  lands  for 6 

Public  Lands  for  public  buildings 5 

for  public  roads  and  internal  improvements  ....... 5 

for  schools 5 

for  state  purposes ; 5 

for  state  university — , 6 

Representatives  in  Congress,  provision  for , 4 

Salt  Springs  to  be  for  use  of  state 5 

Schools,  public  lands  granted  to  state  for. 5 

State  GtOvernment  authorized 1 

University,  grant  of  public  lands  for 5 

774 


Digitized  by 


Google 


Act.]                                        index  to  appendix.  [Dis. 

CONSTITUTION  OF  THE  STATE  OF  MINNESOTA. 

Art  Sec. 

AcnoNS,  penal  and  civiU  on  bonds,  etc,  to  vest  in  state ^  S.  4 

Adjournment,  power  of  each  house  on , 4  6 

bills  not  to  be  passed  on  day  of 4  33 

Allodial,  all  lands  declared  to"^be 1  15 

Amendments  to  constitution,  how  made. 14  1 

convention  to  revise  constitution 14  3 

section  10,  as  to  loan  of  credit  to  railroads —  — 

Appointments  of  certain  officers  by  governor,  etc 5  4 

Apportionment  for  legislative  and'  congressional  purposes,  when  made 4  23 

Appropriations,  veto  of  separate  items  of  bills 4  11 

how  to  be  made  by  legislature 4  13 

Army,  standing,  prohibited  when 1  14 

Attainder,  bill  of,  prohibited 1  11 

Attorney  General,  how  chosen 6  t 

term,  salary 5  5 

Auditor  of  State,  how  chosen. 5  1 

term,  salary S  -5 

Bail,  not  to  be  excessive 1  5 

all  offences  bailable  —  exceptions 1  ^7 

Ballot.    See  Election, 

Banks,  property  of,  how  taxed *•  4 

public  funds  not  to  be  deposited  in ■  %  V-3 

law  for  chartering,  may  be  enacted  —  restrictions "9  1^ 

BrLLS,  rules  regulating  passage  of 1-4  :»0 

Bonds  of  state.    See  State  Debt •  ^  5 

Boundary  of  state 3  1 

Bribery,  effect  of  conviction 4  IS 

Census,  when  to  be  taken 4  £3 

Church,  not  to  receive  aid  from  state 1  36 

Citizens,  rights  of 15  "S 

Cities,  may  be  organized  as  counties,  when 11  '3 

Clerk,  of  supreme  court §  3 

of  district  court ^ 6  1^8 

of  probate  court , \  4  '7 

Commissioners  of  deeds,  appointment 5  4 

Congress,  members  of,  number "S  © 

Constitution,  amendment,  mode  of 14  1 

revision,  mode  of ., 14  :3 

to  be  deposited,  where S  '8 

to  be  submitted  to  vote  of  people S  ^6 

how  adopted '. S  38 

provision  in  case  of  rejection  of S  133 

Contracts,  etc.,  obligations  of  not  to  be  impaired 1  2.1 

Corporations  without  banking  privileges  —  definitions  —  powers. 10  I 

same,  not  to  be  formed  by  special  acts 10  ^ 

same,  liability  of  shareholders 10  ^ 

same,  power  to  condemn  land  —  duties  as  common  carriers* 10  4 

Court  CoMinssiONER,  jurisdiction. 0  15 

Counties,  establishment  —  organization  —  limit  to  reduction  —  change  of  county  lines 

and  seats 11  1 

cities  may  be  organized  as,  when 11  3 

election  of  officers  to  be  provided  for 11  -4 

may  bo  vested  with  power  of  local  taxation 11  -5 

how  money  may  he  drawn  from  treasury 11  6 

Manomiu  abolished 11  7 

territory  west  of  state  line S  11 

Crimes,  rights  of  persons  charged  with 1  ^ 

same 1  7 

conviction  of  certain,  effect 4  15 

same 7  2 

Debt,  imprisonment  for  prohibited  —  exception 1  13 

may  be  contracted  by  state,  how 9  5 

same 9  6 

District  Courts,  constitution ....  ft  4 

jurisdiction,  etc. 6  5 

judges,  qualifications,  etc ft  ft 

judges  ineligible  to  other  offices. ft  11 

votes  cast  for  void  —  exception ft  11 

change  of  district  not  to  vacate  office  of  judge ft  13 

clerk  of,  etc ft  18 


1  Schedule. 
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Art.  See. 

DlSTBicrrs,  congressional ^ S  9 

legislative S  10 

judicial .....* S  14 

same  may  elect  prosecuting  attorney S  16 

vote  of  twenty-second,  how  canvassed S  IS 

DivORCB,  not  to  be"  granted  by  legislature 4  28 

Education.    See  Schools. 

Election  to  fill  vacancy  in  legislature 4  17 

same,  contested ...  4  17  < 

by  legislature  to  be  viva  voce^  etc 4  80 

or  executive  officers  —  returns  —  canvass 5  S 

arrests  in  civil  cases  on  day  of,  prohibited 7  5 

to  be  by  ballot  —  exception 7  6 

laws  continued  in  force 8  7 

where  held,  for  voting  on  constitution,  etc 8  16 

same,  manner  of  conducting  —  exception 8  19 

same,  duties  of  officers  of 8  20 

same,  provisions  relating  to,  etc 8  21 

same,  who  may  vote  at  first  election 8  17 

Elbctobs,  qualifications,  classes 7  1 

who  may  not  be 7  2 

privileged  from  arrest 7  5 

women  may  vote  for  school  officers 7  8 

Embezzlement  of  public  funds  defined  —  declared  a  felony 9  12 

Enablino  Act  accepted 2  8 

E^mcuTTVE  Depabtment,  who  constitute,  how  chosen '. 5  1 

terms  of  office \  5  7 

members  to  take  oath 5  8 

Exemption  of  property  from  sale — amount,  how  determined 1  12 

Ex  Post  Facto  Laws  forbidden 1  11 

Fines,  excessive,  prohibited 1  5 

accruing  to  territory  to  inure  to  state 8  3 

FOBFEITURB  of  civil  rights,  on  conviction  of  Infamous  crime 4  15 

Government,  object  of 1  1 

distribution  of  powers  —  prohibition 8  1 

GOVERNOB  not  to  ejEercise  legislative  or  judicial  powers 8  1 

to  approve  laws  —  veto  power 4  11 

to  issue  writs  of  election  to  fill  vacancies  in  legislature 4  17 

how  chosen 5  1 

qualification  — term  of  office • 5  8 

powers  and  duties 5  4 

salary  of,  for  first  term 5  5 

vacancy  in  office  of,  how  provided  for 5  6 

to  fill  vacanpy  in  office  of  judge ., 6  10 

TTABWAfl  Corpus,  not  to  be  suspended  —  exception 1  7 

Historical  Society,  provision  for  in  case  of  removal  of  seat  of  government 15  1 

Imfbachmbnt,  power  of  proceedings  in '. 4  14 

who  liable  ta 18  1 

extent  of  judgment  on 18  1 

liability  to  other  punishment 18  1 

person  impeached  not  to  exercise  duties  of  office  till  acquittal 18  8 

Impeachment  of  governor  —  lieutenant  governor  not  to  sit  on  Mai 18  4 

copy  of  to  be  served  on  accused  before  trial... •• 18  5 

Judges  of  supreme  court    See  Supreme  Court. 
of  district  court.    See  Dietrict  Court. 
of  probate.    8ee  Probate  Court. 

of  supreme  and  district  courts  to  be  learned  In  law  -^  compensation 8  6 

other  than  those  provided  for  in  this  constitution,  how  elected  —  term 6  9 

vacancy,  how  filled 6  10 

Judiciary  Department,  powers,  where  vested 6  1 

Judicial  Districts,  number 8  4 

changes  in  not  to  vacate  office  of  any  judge 6  12 

JuRiSDicnoN  of  state  on  waters  bounding  it 2  2 

Jury,  right  of  trial  by 1  4 

Justices  of  the  Peace,  provisions  concerning 0  8 

Lands  declared  allodial  •— feudal  tenures  abolished 1  15 

lease  of  agricultural,  void  in  certain  cases 1  15 

for  internal  iniprovement—  appraisal  —  sale — proceeds 4  82 

may  be  taken  for  public  use 10  4 

Laws,  ex  post  facto,  etc,  prohibited....  1  il 

how  cDacted,  approved,  etc 4  11 

same,  style  of— now  passed 4    18 

to  embrace  but  one  subject,  to  be  expressed  in  title , . . .  4  27 

relating:  to  taxation  of  railroad  companies  to  be  submitted  to  people 4  82 

disposing  of  internal  improvement  land  fund  to  be  submitted  to  people •  •  4  82a 
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Art  Sec, 

LkA.WB,  to  organize  executive  department 5  9 

levying  tax  for  railroad  bonds  to  be  submitted  to  people 9  "^ 

for  safe-keeping  of  public  moneys 9  13 

of  territory,  force  of  under  this  constitution S  3 

Lbgiblattve  I)epartment,  constitution — place  and  time  of  meeting — length  of  session  4  1 

number  of  members  —  apportionment 4  3 

each  house  judge  of  election,  etc —  quorum  of  members 4  S 

rules  of  government  —  expulsion  of  members 4  4 

each  house  to  elect  officers  —  exception *. 4  6 

journal  to  be  kept  and  published  —  contents 4  5 

ad joumment,  power  of  each  house  on 4  6 

pay  of  members,  regulation  as  to 4  7 

members,  privileged  from  arrest  —  exception. . .  4  8 

members,  to  hold  no  office,  except  of  postmaster 4  9 

revenue  bills,  where  to  originate 4  10 

passage  of  bills  —  approval  or  veto  by  governor 4  11 

protest  of  members 4  16 

vacancies,  how  to  be  filled 4  17 

punishment  of  disorderly  persons,  not  members 4  18 

sessions  to  be  open  —  exception 4  19 

regulation  as  to  reading  of  bills 4  20 

enrolling  and  signing  of  bills  —  penalty  for  refusal  to  sign 4  21 

bills  not  to  be  passed  on  day  of  adjournment  ... 4  22 

qualification  of  members..'. 4  25 

to  elect  United  States  senator 4  26 

members  to  take  oath , 4  29 

election  by,  how  made 4  SO 

first  session,  where  to  be  held S  6 

LJBRA.RIAN,  state,  to  be  appointed  by  governor 6  4 

Ljexjtenant-Governor.  an  executive  officer,  how  chosen 5  1 

term  of  office  —  qualifications 5  3 

when  to  act  as  governor 5  6 

compensation  —  vacancy 5  6 

Lotteries  prohibited 4  31 

Manomin,  county  of,  incorporated  with  Anoka 11  7 

Militia,  legislature  to  provide  for , 13  1 

MiLiTABY,  subordinate  to  civil  power 1  14 

Money,  how  appropriated 4  12 

how  applied 9  8 

not  to  oe  paid  out  unless  appropriated 9  9 

statement  of  receipts  and  expenditures  to  be  published 9  11 

public,  not  to  be  exchanged  for  other  funds,  or  deposited  in  bank 9  12 

not  to  be  paid  out  by  counties  or  towns,  unless  by  authority  of  law 11  6 

Municipal  CJobporations,  how  created 10  2 

debts  in  aid  of  railroads,  limit  of 9  lib 

Navigable  Waters,  to  be  highways ^ 3  3 

Name  of  State. 2  1 

Notaries  PUBUO,  appointment 5  4 

Oath,  form  of  for  members  and  officers  of  legislature 4  29 

form  for  other  public  officers 5  8 

form  at  elections,  to  be  uniform,  etc 15  8 

Offiob,  who  are  eligible  to 7  7 

criminals  may  be  excluded  from 4  15 

cause  of  removal  from 18  1 

same. 13  2 

duties  not  to  be  exercisable  before  acquittal,  in  case  of  impeachment 13  3 

Perjury,  effect  of  conviction 4  15 

Plbapinqs,  to  be  regulated  by  legislature 6  14 

President  pro  tem.  of  Senate,  when  to  act  as  lieutenant-governor 5  6 

Press,  liberty  of 1  3 

Probate  Court — establishment  —  powers  —  officers 6  7 

Process,  style  of — .* 6  14 

Property,  not  to  be  qualification  for  office 1  17 

taken  for  public  use — compensation 1  18 

same  for  corporation 10  4 

of  territory  to  vest  in  state S  4 

Protest,  right  of,  by  members  of  legislature 4  16 

Punishment,  cruel  and  unusual,  forbidden 1  5 

no  person  to  be  put  in  jeopardy  twice  for  same  offense 1  7 

Reugion,  freedom  m  —  limitation 1  16 

not  a  qualification  for  office  or  of  elector 1  17 

property  of  societies  of,  exempt  from  taxation 9  3 

Reporter  of  Supreme  Court,  appointment 6  3 

Representation,  apportionment  of 4  2 

Representatives,  how  chosen  —  term 4  2i 
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Art.  Sec 

Residencb  of  voter,  not  to  be  lost,  when 7  8 

who  does  not  acquire 7  '4 

Revenue  Bills,  to  originate  where,  etc 4  10 

Bights,  political,  reside  in  people 1  1 

natural  and  civil,  protected 1  8 

of  property,  etc 1  8 

unreasonable  searches,  etc,  prohibited 1  10 

enumeration  of,  not  to  impair  others  retained  by  the  people 1  10 

existing,  not  to  be  affected S  1 

Salaries  of  members  of  legislature 4  7 

of  executive  officers 5  5 

of  lieutenant-governor 5  0 

of  judges  —  not  to  be  diminished 6  0 

of  judges  of  probate 6  7 

of  clerk  of  district  court 0  18 

of  justice  of  peace 0  8 

Schools,  uniform  system  to  be  established 8  1 

proceeds  of  school  lands  to  be  a  fund  for 8  1 

same,  safe-keeping  and  disbursement  of  fund 0  12 

women  may  vote  for  school  officers 7  8 

Seal  of  State,  custody  and  use  of 1  (L 

Seat  of  GK>vernhent,  location,  removal,  etc 16  1 

Secbbtaby  OF  State,  an  executive  officer,  how  chosen 5  1 

term  cf  office  —  salary 1 6  5 

Senators,  how  chosen,  term,  etc 4  24 

of  United  States,  how  chosen 4  20 

Slavery  prohibited 1  2 

Speech,  liberty  of. ^....  1  8 

Stats  Credit,  loan  of  prohibited  in  certain  cases — amendment  expunged 0  10 

State  Debt. 0  6 

how  contracted 9  0 

in  time  of  war 0  7 

for  public  buildings 9  14a 

State  Prison,  location,  etc. 15  5 

Stockholders,  liability  of ,  in  banks ; 9  18 

same,  in  other  corporations 10  8 

Stjpreme  Court,  organization,  jurisdiction,  powers  and  duties  to  i^point  reporter ...  0  2 

to  appoint  clerk  in  case  of  vacancy. 0  2 

judges  —  termofoffice 0  8 

same,  qualifications  —  compensation 0  0 

same,  to  hold  no  other  office,  etc. 0  11 

district  judge  4o  sit  in,  when • 0  8 

Taxation  of  non-residents,  regulation  as  to 2  8 

for  school  purposes 8  8 

to  be  uniform  —  valuation 9  1 

for  state  purposes  —  to  pay  state  railroad  bonds 9  2 

what  is  liable  to  and  exempt  from 9  8 

of  banks,  etc 9  4 

of  railroad  companies. 4  82 

powers  of  counties  and  townships 11  0 

of  persons  on  Indian  lands 15  2 

Territorial  Officers  continued  until  superseded  bv  authority  of  state S  5 

Towns  and  Townships.    See  Counties  and  Toumshtpa, 

organ  izat  ion 11  8 

officers  —  election 11  4 

power  of  local  taxation. 11  6 

money,  how  drawn  from  treasury 11  0 

Treason,  definition  —  proof 1  9 

conviction  —  effect 7  2 

Treasurer  of  State,  how  chosen 5  1 

term  of  office  —  salary 5  6 

to  register  state  bonds. « 9  0 

anniml  statement ...  9  11 

how  to  keep  and  disburse  funds 9  12 

University  of  Minnesota,  location,  etc , 8  4 

Vacancies  in  office,  to  be  filled,  how 5  4 

in  office  of  judge 0  10 

Veto  of  bills  by  governor 4  11 

of  separate  items  in  apppropriation  biUs 4  11 

of  jomt  resolutions,  etc 4  12 

Witness,  person  not  compelled  to  be  against  himself  in  criminal  trial 1  7 

religious  opinion  not  to  disqualify 1  17 

Teas  AND  Nays  in  legislature. 4  80 

AMENDMENT  TO  SECTION  TEN,  ARTICLE  NINE  — 

concerning  Minnesota  state  railroad  bonds ••••  9  10 
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ACT  OF  ADMISSION  INTO  THE  UNION. 

Sec 

Preamble , 1 

Admission  into  union. , 1 

Repbeskntation  in  congress...^ 3 

Judicial  Organization,  etc 3 

Laws  of  United  States  to  be  in  force 8 

Representatives  in  congress. • S 
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SHOWING  WHERE  THE  GENERAL  LAWS  OF  EACH  SESSION  CAN  BE  FOUND  IN 
THIS  COMPILATION  COMMENCING  WITH  LAWS  OF  1860. 

The  letter  n  after  the  citation  means  that  the  law  is  mentioned  in  the  note  to  the  chapter  or 
section ;  A,  for  appropriation ;  L,  for  local ;  T,  for  temporary ;  K,  for  repealed ;  S,  for  superseded ; 
O,  for  obsolete ;  Ab,  for  abrogated 

Laws  of  1866. 


1866. 

This  work. 

1866. 

This  work. 

1866. 

This  work. 

Ch. 

Sec 

Ch. 

Sea 

Ch. 

Sec. 

1 

T 

20 

4476 

88 

4168 

3 

A 

21 

S  by  4477 

89 

"»            4370 

8 

8830-3832 

22 

1025 

40 

1883,1884 

4 

Ck3n 

23 

4145 

41 

2510 

6 

698  n 

24 

8583,  cli.  86,  tit  15  n 

42 

Ch.  86,  tit  12 

6 

8161-3178,  5884  n 

25 

T 

43 

790  n 

7 

Ch.  85,  tit  3  n 

26 

2087.  3406  n 

44 

787 

8 

8191  n 

27 

Ch.40n 

45 

792  n 

9 

S  by  2724 

28 

2060-2063  n 

46 

785,  761-786  n 

10 

Ch.  105,  tit  2  n 

29 

1641,  ch.  86,  tit  15  n 

47 

731  n 

11 

Ch.  87,  tit  1  n,  8645  n 

30 

4213,  ch.  86,  tit  15  n 

'48 

743 

12 

Ch,  105,  tit  2,  6948  n 

31 

6302,  ch,  86,  tit  9  n 

49 

731  n 

13 

260-294  n 

32 

Ch.  86,  tit  12  n 

50 

773,  790 

14 

283  n 

83 

1983-1988  n 

51 

796  n 

15 

274  n 

Mj 

Ch.  88,  tit  7  n,  ch.  86, 

52 

Ch.  87,  tit  3  n 

16 

Ch.  4i  tit  2  n 

tit  15  n 

53-56 

A 

17 

Ch.  4,  tit  2  n 

35 

2291-2293 

57 

835 

18 

5200  n,  5370  n 

36 

Gh.36n 

58-62 

A 

19 

4476 

37 
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